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estrays, and the like may be granted out in 
the form of franchises in certain cases,” 
and with reference to the grants of franchise 
the law is thus stated at p. 580 para 740: 

“Certain franchises, whilst they remain in the 
hands of the Crown form part of the royal 
prerogative and do not exist as franchises 
until they have been granted out as such to 
the subject. Such are royal mines, waifs, 
wrecks, estrays, treasure troves, lines and 
forfeitures, royal fish and swans. These may 
be validly granted as franchises, notwith- 
standing the general rule which prevents the 
Crown from parting with its prerogatives;” 
and again 

“Other franchises again, may be granted not 
out of but by virtue of the prerogative; but 
until so granted they have no legal existence. 
Instances are markets and fairs, ferries, free 
fisheries, free chases, parks and warrens, 
pontage and murage, corporations, counties, 
palatine, counties, corporate and the cinque 
ports.” 

Blackstone defines “Franchise” as “royal pri- 
vilege or branch of the King’s prerogative sub- 
sisting in the hands of a subject”. (Blackstone 
2 com. p. 37). The conception of a franchise is, 
therefore, bound up with that of the preroga- 
tives of the Crown of England as recognised 
by the common law and by its vei'y nature it 
can have no place either in Republican America 
or in India. But as a survival of the pre-indepen- 
dent days when the Crown of England nad 
granted franchises in the American colonies 
the word “franchise” continued to live on in 
the legal world in America but with an altered 
complexion. In the — ‘Charles River Bridge 
V. The Warren Bridge Et. Af, (1837) 9 Law Ed 
773, the facts were that there was a legislative 
grant of the right to construct a bridge and 
collect tolls. Subsequently under a later legis- 
lation similar rights were conferred on a new 
company and the question arose whether this 
legislation was valid. The court held that the 
grant of exclusive rights to the first company 
was in the nature of a franchise and adopting 
rules of construction applicable to franchises, 
it held that the second legislation was valid. 

Storey J. dissented from this view and ob- 
served as follows : 

“An attempt has, however, been made to put 
the case of legislative grants upon the same 
footing as royal grants, as to their construc- 
tion, upon some supposed analogy between 
royal grants and legislative grants. Under 
oux’ Republican forms of Government such a 
claim in favour of Republican prerogative is 
new and no authority has been cited which 
supports it. Our legislatures neither have 
nor affect to have any royal prerogatives”, & 
again “the policy of the common law, which 
gave the Crown so many exclusive privileges 
and extraordinary claims, different from those 
of the subject, was founded in a good measure 
if not altogether upon the divine right of 
Kings, or at least upon a sense of their exalt- 
ed dignity and pre-eminence over all sub- 
jects and upon the notion that they are en- 
titled to peculiar favour for the ‘protection 
of their kingly rights and office. Parliamentary 
grants never enjoyed any such privileges.” 

But the view of the majonty that monopoly 
rights conferred by statutes might be treated as 
in the nature of franchises came to be adopted 
as part of the American jurisprudence. 
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Thus in — ‘New Orleans Gas Light Co v 

Louisiana_ Light and Heat Producing and Mfe 

Co. , (1885) 29 Law Ed 516, it was observed as 
follows : , 

“The right to operate gas works and to iUu- 
minate a city, is not an ancient or usual oc- 
cupation of citizens generally. No one has 
the right to dig up the streets and carry on 
the business of lighting the streets and the 
houses of the city of New Orleans without 
the special authority from the Sovereign It 
is a franchise belonging to the State and in 
the exercise of police power the State could 
carry on the business itself or select one or 
several agents to do so.” 

Again in — ‘New Orleans Water Works Co v 

Rivers’, (1885) 29 Law Ed 525, the Court ob- 
served : 

“The restriction imposed by the contract upon 
the use by others than plaintiff of the public 
streets and ways, for such purposes is not 
one of which the appellee can complain. He 
was not thereby restrained of any freedom of 
liberty he had before;” 

In — ‘California v. Central Pacific R. Co’, (1888) 
32 Law Ed 150 Bradley J. explains the conno- 
tation of the word “franchise” in the following 
terms : 

“What is a franchise? Under the English 

law Blackstone defines it as ‘a royal privilege, 
or branch of the King’s prerogative subsist- 
ing in the hands of a subject’. Generalized, 
and divested of the special form which it 
assumes under a monarchial government 
based on feudal traditions, a franchise is a 
right, privilege or power, of public concern, 
which ought not to be exercised by private 
individuals at their mere will and pleasure 
but should be reserved for public control and 
administration either by the Government di- 
rectly or by public agents acting under such 
conditions and regulations as the Government 
may impose as the public interest and for 
the public security. No private person can 
establish a public highway, or a public ferry 
or railroad, or charge tolls for the use of the 
same without authority from the Legislature 
direct or derived. These are franchises.” 

In — ‘Frost v. Corporation Commission of the 
State of Oklahoma*, (1929) 73 Law Ed 483, the 
question arose whether a corporation to which 
a monopolistic right to carry on business in a 
ginning factory was granted b.v a statute of 
Oklahama had a right to restrain others from 
carrying on the same business. In holding that 
it was a franchise and that the corporation had 
a right to exclude others, Sutherland J. ob- 
served as follows : 

“It follows that the right to operate a gin and 
to collect tolls therefor, as provided by the 
Oklahama statute is not a mere license, hut 
a franchise, granted by the State in considera- 
tion of the performance of a public service; 
and as such constitutes a property right 
within the protection of the 14th amendment.” 

After quoting the observations in — ‘California 
v. Central Pacific R. Co.’, (1888) 32 Law Ed 
150, extracted above, he went on to observe: 
“And these are but illustrations of a more 
comprehensive list, from which it is difficult, 
upon any conceivable ground to exclude a 
cotton gin declared by statute to be a pub- 
lic utility engaged in a public business the 
operation of which is precluded without a 
permit from a State Governmental agency. 
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and which is subject to the same authority as 
that exercised over transportation and trans- 
mission companies in respect of rates, charges 
and regulations. Under these conditions to 
engage in the business is not a matter of 
comrnon right but a privilege, the exercise of 
which, except in virtue of a public grant 
would be in derogation of the State’s power’ 
Such a privilege, by every legitimate test, is 
a franchise.” 

Brandies J. dissented from the decision but 
on the meaning of the word ‘franchise’ he ex- 
pressed himself in similar terms. He stated; 

“It must also be borne in mind that a franchise 
to operate a public utility is not, like the 
general right to engage in a lawful business 
part of the liberty of the citizen; that it is 
a special privilege which does not belong to 
citizens generally; that the State may, in the 
exercise of its police power, make that a fran- 
chise or special privilege which as common 
law was a business open to all; that a special 
privilege is conferred by the State upon 
selected persons; that it is of the essence of 
a special privilege that the franchise may 
be granted or withheld at the pleasure of the 
State, that it may be granted to corporations 

individuals; and that 
Feder^ Constitution imposes no limits unon 

xli6 5x3X6 s QiscrGtion in this rGspoct 

(15) These authorities show that under the 
American law the State Legislatures posses! 
the power to grant monopoly rights in respect 
of .any business treating it as franchise; that 
while in England that power is limited by the 
prerogatives of the Crown as determined b! 
the cominon law it extends in America to what- 
ever matter is declared by the Legislature to 
be proper subject of monopoly; that the right 
of a citizen to carry on trade is subject to th^ 
paramount authority of the Legislature to tak! 

hands and make it a monopoly 
and that he has no such fundamental rights in 

to a franchise which may be granted bv It 
legislation In India there coS^ be no frin 
chise in the English sense. The AmericL coni 

^ ^r^^cluse is a development peculiar 
to that jurisprudence and that has not Vioan 

Constitution. Article ^9 
(1) (g) does not make any distinction between 
common law trades which could be carrieron 

by all persons and prerogative trades whi!h 
could be carried on only under State grams 
The right of a citizen to carry on anv trario 

f 'restrictions such af worn! 

fall within the scope of Art. 19(6). Eve^the 
legislatures have no power to curtail or abridg! 
that right except to the extent provided in Aft 
19(6). By the First Amendment to th! (^n' 
stitution it is provided that “notWng fn AH 
19(1) (g) shall affect the operation of fny eidJt' 
mg law in so far as it relates to, or prevent tho 
State from making any law rSg X 
(u) the carrying on by the State, or bv 
a corporation owned or controlled by thp 
State, of any trade, business, industry or ser- 
vice, whether to the exclusion, comnlete or 
partial, of citizens or otherwise.” This is a 
recognition that except to the extent provided 
in this amendment the legislature has no power 
to create a monopoly or to take away the right 
of a citizen to carry on anv trade. In this res- 
pect the law under the Constitution is funda- 
mentally different from that laid down in the 
American decisions. 
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(16) Allied to this distinction between trader; 

S whicT-uM 

es wmch coula be earned on only under States 
authorisation, and olten mixed up with it if 
anothei distinction which has considerably ’ af- 
fected the course of American law relating to 

business. Under that law businesses are c^fssL 

fied as those which are “private” and 
which are “affected with public interest.” Thi! 
distmction carne to be made with reference to 
the power of the State to control business bv 
lepsiatiom It was held that while the Legis- 

f business which 

IS private it had a paramount power to control 
business which was “atlectsd with public in- 
terest. ihe reason for tais distinction is that 
the power to control business is part of the 
police power of the State; such a power could 

reasons of public weL 
fare and therefore it could be exercised onlv 

when the business is affected with public 1m 
pTTi' o' of Illinois’, (1877) 

^7’ State Legislature fixed the 
m^aximum rates which warehousemen could 
charge for storing grains. The validity of this 

State^haJlf attacked on the ground that the 

f interfere with the carry- 

ng on of business. It was held that the Legis- 
lamre was competent to control any business 

tere^" Waim'^n '^ith public in- 

lerest . Waite C. J. observed as follows: 

“This brings us to inquire as to the principles 

power of regulation rests in 
order that we may determine what is within & 

operative effect. Looking 
tften to the common law from whence came 

finH which the Constitution protects, we 
find that when private property is affected 
with a public interest, it ceases to be ‘juris 
private only’. This was said by Lord Chief 
Justice Hale more than two hundred years 

‘'•eatise ‘De Portibus Maris. Harg. 
lU" 7. tsic), and has been accepted with- 
out objection as an essential element in the 
law of property ever since. Property does 

become clothed with a public consequence 
and affect the community at large When 
therefore, one devotes his property to 
a use in which the public has an 
interest, he in effect, grants to the 
public an interest in that use, and must 
submit to be controlled by the Public for the 

common good, to the extent of the interest 
he has thus created. He may withdraw hi! 
grant by discontinuing the use; but. so long 

the lonnliT’ submit If 

ob!CTlaTk)ns‘^°frr*f7H^ ^PP^'cation of the 

Observations of Lord Chief Justice Hale to 

business is open to question. Field J in hi! 

dissenting judgment in that case pointed out 

ferred to property which was held in publfc 

Sfand °thaT dedicated to the 

public and that business even regarded as pro- 
perty could in no sense be said to be dedicated 

92 a'nd Observations at pages 

t doctrine propounded ^in 
that case that business might, when affected 
with public interest, become a legitimate sub! 
ject of legislative control imposed in exercise 
of police power became an accepted principlf 
of American junsprudence. After that d(v>f 
Sion whenever any dispute arose as to the 
validity of a law relating to business the ques- 
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tion came to be asked : “Is it one affected with 
public interest or is it a private business?*^ On 
a question of this kind there was naturally 
considerable room for dilference of opinion and 
the law on tlie subject was in a vague and 
uncertain condition. Thus in — ‘Lachener v. 
New York’. (1UU5) 49 Law Ed 937, the business 
of bal:erv was held to be a private one. Bank- 
ing business was held to be affected with pub- 
lic interest in — ‘Noble Slate Bank v. Haskell’, 
(19111 o5 Law Ed 112 and so was insurance 
business in — ‘German Alliance Ins. Co. v. 
Lewes’, (1914) 58 Law Ed 1011. Employment 
agency business was at one time held to be 
private: vide — ‘Adams v. Tanner’, (1917) 61 
Law Ed 13:16 and — ‘Ribnik v. Mcbride’, (1928) 
72 Law Ed 913. But the contrary view was 
upheld in — ‘Olson v. Nebraska’, (1941) 85 Law 
Ed 1305. The business of selling theatre tickets 
was lield to be private in — ‘Tyson & Brothers 
V. Banton’, (1927) 71 Law Ed 718 and so was 
the business of sale of gasoline in ‘Lawrence 
V. St. Loussan Rancis R. Co.’, (1929) 73 Law Ed 

282. 

In — ‘New State Ice Co. v. Liabmann’, (1932) 
76 Law Ed 747, the question arose with re- 
ference to the business of selling ice. The 
majority of the Court held that (1) “where the 
business was so charged with public use” as to 
justify the State control then “engagement m 
the business was a privilege to be exercised only 
in virtue cf public grant and not a common law 
right to be exercised independently” and the 
permit granted by the Government “constituted 
a franchise” and that (2) where a business was 
not so affected with public interest any control 
thereof by the State legislation would be un- 
constitutional & a violation of liberty under the 
14th Amendment. In — ‘Wolf Packing Co. v. 
Court of Industrial Relations’, (1923) 67 Law 
Ed 1103, Taft C. J. classified businesses affect- 
ed with public interest into three categories— 
those which were carried on under the authority 
of public grant of privileges; such as rail roads, 
common carrier and public utility; certain 
occupations regarded as exceptional such as 
those of keepers of inn. cabs and grist mills; 
and businesses which though not public at tneii 
inception may be said to have become such b> 

being devoted to public use. In — 

Ice Co. v. Leibmann’, (1932) 76 Law Ed. i47. 
Brandies J. remarked in his dissenting judg- 
“The notion of a distinct category of business 
affected with public interest employing pro- 
perty devoted to a public use rests upon 

historical error.” ^ _ 

In — ‘Nebbia v. New York*. (1934) 78 Law 

Ed 940, the question arose whether a New York 
statute fixing the price at which milk should 
be sold was valid. It was contended that that 
trade could not be said to be affected with pub- 
lic interest on any of the accepted principles 
& that the legislation was, therefore, unconstitu- 
tional. In upholding the validity of the law 

the Court observed as follows: 

“It is clear that there is no closed class or 
category of businesses affected with public 
interest and the function of courts in the ap- 
plication of the 5th and 14th amendments is 
L determine in each case whether the cir- 
cumst^nces vindicate the challenged regulation 
as a reasonable exertion of Governmental 
niithoritv or condemn it as arbitrary or dis- 
^liminatorv The phrase ‘aflfected with pub- 
HcTnteresf'can in the nature of things mean 
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no more than that an industry for adequate 
reason is subject to control for the public 
good.” 

(18) The result of this decision was to abro- 
gate the theory of a distinction between private 
trades and businesses affected with public in- 
terest which had dominated the field of Ameri- 
can law from the days of — ‘Munii v. People 
of Illinois’, (1877) 24 Law Ed 77, and to subject 
ail trades without difference to State control 
in the exercise or police powers. The law as 
laid down in — ‘Nebbia v. New York’, (1934) 

78 Law Ed 940 is in agreement with that en- 
unciated in Arts. 19(1) (g) and 19(6) of the 
Constitution. In applying the older decisions 
of the American Courts and the (sic) occurring 
therein it should not be forgotten that they re- 
present different strata of thought which pre- 
vailed at different stages in the evolution of 
the law and that some of them would now be 
considered obsolete even under that law. 

(19) Turning to the American decisions on 
the right of citizens to carry on transport busi- 
ness on public pathways, it will be observed 
that they present the same features which have 
been noticed in decisions relating to the right 
to carry on business generally. Thus they lay 
down that carrying on of transport business on 
public roads is a franchise and not a common 
law right which could be claimed by all citi- 
zens, and a distinction is also made between 
contract carriers or private taximen whose 
business is held to be private and over which 
the State has no power to legislate except to 
the extent of licensing; and common earners 
whose business is affected with public interest 
and over whom, therefore, the State has large 
powers of control. In — ‘Packard v. Banton, 
(1924) 68 Law Ed 596. the law in question pro- 
vided that operators of motor vehicles for hire 
should take out insurance policies to meet claims 
arising out of accidents. This legislation was 
held to be valid and justified by the police 
power of the State. That would be so even 
under Art. 19(6) of the Constitution and there- 
fore there is nothing in the decision itself which 
bears on the question now under consideration 
but there are certain observations in the judg- 
ment on which the respondents rely. 

Sutherland J. observed at page 1608: 

“The streets belong to the public and we 
primarily for the use of the public in the ordi- 
nary way. Their use for purposes of gam is 
special and extraordinary and generally ai 
least may be prohibited or conditioned as ine 
legislature deems proper’* 

and again ^ 

“moreover a distinction must be observed oei- 

ween the regulation of an activity which may 
be engaged in as a matter of right and on 
carried on by Government sufferance or per- 
mission. In the latter case the power to ex- 
clude altogether generally includes the le^ 
pow’er to condition and may justify a de^^e 
of regulation not admissible in the 

(20) These observations were anproved oy 
Holmes J. in — ‘Frost v. Railroad Commission, 
(1926) 70 Law Ed 1101 at p. 1108. Again 
‘Stephenson v. Binford*. (1932) 77 Law Ed 2815 
at p. 294, Sutherland J. observed: 

“It is well established law that the hignvw 
of the State are public property; that tneir 
primary and preferred use is for private pu 
poses; and that their use for ° 

gain is special and extraordinary which g© 
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rally at least the Legislature may prohibit 
or condition as it sees fit” 

and again after quoting certain observations 
from — ‘Atkin v. Cansas’, (1903) 48 Law Ed 
148, he continued: 

“It may be said likewise that it belongs to the 
State as master in its own house to prescribe 
the terms upon which persons will be per- 
mitted to contract in respect of the use of 
the public highways for purposes of gain.” 

Apart from considerations arising from State 
ownership of public streets which will be ad- 
verted to presently the views expressed in — 
‘Packard v. Banton’, (1924) 68 Lav/ Ed 596 and 
— ‘Stephenson v. Binford’, (1932) 77 Law Ed 
288 are based on the doctrine of franchise which 
for reasons already given must be held to be 
inconsistent with the provisions of the Constitu- 
tion. 

(21) The distinction between^ private business 
and business affected with public interest re- 
sulted in its application to this branch of law 
in a distinction being made between the busi- 
ness of contract carriers and that of common 
carriers. The business of taxi owners of carry- 
ing passengers or goods under particular con- 
tracts was held to be private and therefore, not 
subject to legislative control except to the ex- 
tent of licensing regulation. Vide — ‘Michigan 
Public Utilities Co. v. Duke’, (1916) 60 Law Ed 
445 (sic), — ‘Frost v. Railroad Commission’, 
(1926) 70 Law Ed 1101 and — ‘Smith v. Cahoon’, 
(1931) 75 Law Ed 1264. In contrast to con- 
tract carriers stood common carriers who were 
under an obligation to carry all passengers or 
goods and over whom the legislature had 
plenary powers of control. The question arose 
frequently in connection with laws which re- 
quired that a certificate of public convenience 
and necessity should be obtained before vehi- 
cles could be put on public roads. Such require- 
ments were held to be valid with reference to 
common carriers. Vide — ‘Bradley v. Public 
Utilities Co.’, (1933) 77 Law Ed 1053, and — 
Stanley v. Public Utilities Commission’, (1935) 
79 Law Ed 1311. But in respect of a contract 
carrier it was held in — ‘Smith v. Cohoon’, 
(1931) 75 Law Ed 1264, that such regulations 
were unconstitutional as amounting to a pro- 
hibition of a constitutionally protected right 
Under the Constitution of India both the con- 
tract carriers and common carriers would stand 
in the same position; both of them will have a 
right to carry on the business under Art. 19(1) 
(g) and both of them are liable to be controlled] 
by appropriate regulations under Art 19(6) 

(22) It is now necessary to examine the con- 
tentions of Mr. M. K. Nambiar that as the 
public pathways vest in the State and as the 
only rights of the citizens over them are to pass 
and re-pass, the State as their owner has a 
right to control their use in such manner as 
they decide and that no citizen can claim a 
right to carry on business there except to the 
extent that the Government might permit He 
relied on the following passage in Halsbiiry’s 
Laws of England, Vol. 16, page 238 and para- 
graph 288 : 

“The right of the public is a right ‘to pass and 
re-pass along’ a highway for the purpose of 
legitimate travel, ‘not to be on it*, except 
so far as their presence is attributable to a 
reasonable and proper user of the Highway 
as such. A person who is found using the 
highway for other purposes must be presumed 


to have gone there for such purposes and 
not with a legitimate object; and as against 
the owner of the soil he is to be treated as 
trespasser.” 

In England the rights of citizens to use public 
patnways have their origin in Feudal limes when 
extensive estates were held in fee simple by 
Lords of the Manors. Highways connecting 
towns lay to a large extent tnrough these 
estates and citizens haa necessarily to 
pass through them in going from town to 
town. If a way lead to a market and were a 
way for all travellers and did communicate 
with a great road, etc., it is a “highway” — 
‘Austin’s case’, I Vest. 189. 

“The common definition of a highway that 
is given in the text books of authority is that 
it IS a way leading from one market town or 
inhabited place to another inhabited place 
which is common to all the Queen’s subjects” 
(per Lord Coleridge L. J. in — ‘Bailey v 
Jemieson’, (1876) 1 C . P. D. 329 at p, 332)! 

In such a case the law inferred a dedication 
of the pathway by the owners for user by the 
public but the extent of this user was limited 
to passing and re-passing on the road. “The 
property is in the owner of the soil subject to an 
easement for the benefit of the public” (per 
Heath J. in — ‘Dovaston v. Payne’, 2 H B L 
527). Lord Cairns considered that the right of 
the public was not in the nature of an easement 
but that it was “a dedication to the public of 
the occupation of the surface of the land for 
ail purposes of passing and re-passing”. ‘Ran- 
geley v. Midland Rly. Co.’, (1867) L. R. 3 Ch. 
306 at p. 310. But whatever view be taken of 
the rights of the public they were limited to 
passing and re-passing and any excessive user 
was held to constitute trespass on the property 
rights of the person who owned the lands on 
either side of the road. 

“If a man uses a land over which there is a 
right of way for any purpose lawful or un- 
lawful other than that of passing and re-pass- 
ing he is a trespasser.” 

So observed Crompton J. in — ‘R v Pratt» 
(1855) 4 El & B1 860. * * 

In — ‘Harrison v. Duke of Rutland’, (18931 
1 Q B 142, Lopes L. J. observed: 

“If a person uses the soil of the highway for 
any purposes other than that in resnecf nf 
which the dedication was made and ease 
ment acquired, he is a trespasser. The eaq^ 
ment acquired by the public is a ri^^ht to 
pass and re-pass at their pleasure ior pur- 
poses of legitimate travel and the use of the 
soil for any other purpose, whether lawfu! 
or unlawful is an infringement of the rights 
of the owner of the soil who has subject to 
this easement precisely the same state in the 
soil as he had previously to any easement 
being acquired by the public.” 

Vide also Hickman v. Maisev’ ^^iQnn^ i o'r 

“ — Abingdon Rural Council v. City of Oxford 

2-K. B. 318 for the 
position that the user of the public streets by 
motor omnibuses on country roads was an ex- 
traordinary traffic. 

(23) In answer to this contention, the learned 
advocates for the petitioners quoted the fol- 
lowing passage from Halsbury’s Laws of Eng-- 
iSDd, Vol. 16 p. 185 paragraph 214 : 

“A right of passage once acquired will extend 
to more modem forms of traffic reasonably 
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similar to those for which highways were 
originally dedicated, so long as they do not 
impose a subsiaruially greater burden on the 
owner of the soil nor substantially inconve- 
nience persons exercising the rignl of passage 
in tne manner originally contemplated/’ 

It is argued tnat as the public pathvvays_ were 
being used in this country for travel by jutkas 
and stage coacnes from time out of mind it 
would be a legitimate user to travel by stage 
carnages over thcin. But _ there is _ an even 
more complete answer to this contention of the 
respondents. Tne law of England with reference 
to rignts of the public to use highways is based 
on a theory which was never part of the law of 
this country. As aiready mentioned the highways 
in England lay to a large extent through pri- 
vate estates and a right by the public to use 
them was based on an inference that the owner 
liad dedicated them to public user; the extent 
of the dedication was determined by the user 
& subject to such dedication the pathways con- 
tinued to be the private property of the owner. 
This theory, therefore, has a feudalislic origin 
and has a historical background which is pe- 
culiar to England. In this country the Crown 
has always been the owner of all highways; 
which were refeneo to as ‘Raja margas . The 
common law of this country did not recognise 
the doctrine well established in Great Britain 

that 

“the soil of public highways is presumed to be 
in the conterminous proprietors and that if 
a public highway is established by usage over 
the land of another the soil is still his with 
all his formei lights subject to the public 
servitude which he has sulfered to be esta- 
blished” per Lord Campbell in — ‘Gelbraith 
V. Armour’, 4 Bell’s App. 374, 

It was never the common law of India that 
a citizen owned any public highways in pnvafe 
ownership subject to a right in the public in 
the nature of casements or a right of occupa- 
tion of surface. The pathways vested solely 
in the Crown and restrictions on the rights of 
the public to use them based on the theory of 
private ownership of the soil in the streets would 
be foreign to Indian jurispiudcnce. In — Mum- 
cipal Commissioners of Madras v. Sarangapam 
Mudaliar’, 19 Mad 154, a Bench of this Court 

observed as follows: 

“The English maxim once a highway always 
a highway is based on the theory that the 
properly in a highway is in the owner of the 
soil subject to an easement in favour of the 
public. In the case before us this legal fiction 
peculiar to English law cannot arise for there 
is no question of any easement whatever. 
The street itself and the soil thereof is vested 
in the municipality in trust for the public so 
that there is no question of dominant or ser- 
vient heritage.” 


It is true that Bhashyam Aiyangar J. ex- 
ressed a dissent from th-.se observations: vide 
- ‘Sundaram Avyar v. Municipal Council, Ma- 
ura* 25 Mad 035 at pages 645 and 648. But 
le question there was with reference to the 
ghts of the Municipality over streets which 
fd vested in it under the Madras District 
lunicinalities Act and not with reference to the 
of the Government as acainst a citizen, 
ideed the derision was that the vesting under 
le Art was only of certain rights over streets 
,ua* streets and not of the soil which continued 
i be vested in the Government. In — Ba- 


swaswari Swami v. Bellary Municipal Council* 
(AIR 1916 Mad 613), Sadasiva Aiyar J. after 
referring to the diifering views expressed in — 
‘Municipal Commissioners v. Sarangapani 
Mudaliar’, 19 Mad 154 and — ‘Sundaram Ayyar 
V. Municipal Council of Madura’, 25 Mad 635, 
observed as follows : 


“With greatest deference I might be permitted 
to express some regret that the complications 
known to English law were thus introduced 
into this presidency through this judgment 
of Bhashyam Aiyangar J. The result has been, 
as pointed out by tnat very learned Judge 
himself that there sprang up a sort of divided 
ownership between the municipal council and 
the Secretary of State.’* 

There has been considerable discussion in the 
Indian Courts as to the extent of the rights 
which a Municipality has when the streets are 
vested in it under statutes like the District 
Municipalities Aet but no doubt was ever ex- 
pressed on the extent of the rights of the Gov- 
ernment itself over the streets. Two decisions 
which at first sight might seem to strike a dif- 
ferent note, may be noticed. In — ‘Nihalchand 
v. Azmat Ali Khan’, 7 All 362, a certain muni- 
cipality took over lands in Zamindari for form- 
ing a road and subsequently abandoned a por- 
tion of it. The question arose whether the 
zamindars could lay claim to this portion. la 
holding they were entitled to it the Court ob- 
served : 


“Land was either highway or waste land ad- 
joining it & there is a presumption that such 
land belongs to the owners of the soil of the 
adjoining land.” 

Here the land out of which the road was form- 
ed was not property which had vested in the 
Crown but private property belonging to Zamin- 
dars. In — ‘Narharsingji v. Secretary of* State, 
ILR (1941) Bom 226: AIR 1941 Bom 161, the 
above observations in — ‘Nihalchand v. Azmat 
Ali Khan*, 7 All 362, were quoted and it was 
held that the road must be presumed to belong 
to the adjoining proprietors but that again was 
a case of an estate which had been settled on 
the representatives of a Royal House under a 
sannad. The entire estate belonged to the 
Sannadholder. 

(24) The true position then is that all pubUc 
streets and roads vest in the State hut that the 
State holds them as trustee on behalf of tne 
public. The members of the public are entitiea 
as beneficiaries to use them as a 
right and this right is limited only 

similar rights pos.sossed by every other citizen 
to use the pathways. The State as trustees on 
behalf of the public is entitled to 
such limitations on the character and extern 
of tlie user ns may be requisite for ^otecimg 
the rights of the public generally. Thus me 
nature of the road may be such that it m^y 
be suitable for heavy traffic and it will be witn- 

in the competence of the Legislature to umu 

the use of the streets to vehicles which do not 
exceed specified size or weight 
tions have been held to be valid as 

police power of the State in 

— ‘Morris v; Duby*, (1927) 71 Law 
‘Sproles v. Binford*, (1932) 76 Law Ed U67. 
and — 'South Carolina State v. Barnwell Bros . 
(1938) 82 Law Ed 734. For the same reason me 
State might even prohibit the or 

port buses and lorries on the 

roads if such running would interfere with tne 
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xignts of pedestrians to pass and re-pass as it 
might if the street is narrow or congested but 
subject to such limitations the right of a citizen 
to carry on business in transport vehicles on 
public pathways cannot be denied to him on 
the giound that the State owns the highways. 

(25) Mr, M, K. Nambiar also relied on the 
following observations of Horwill J. in — ‘Pre- 
sident District Board, Kistna v. Lakshmavva’ 
1938-1 Mad L J 391, 

‘‘I doubt whether at any time motor vehicle 
has had an unrestricted common law right to 
use the highway. However, assuming that 
• such a right did at one time exist or must 
be presumed to have existed from the mere 
fact that motor bus is a vehicle that runs 
along roads, it seems clear to me that that 
right was taken away by the Local Boards 
Act.” 

These observations do not negative the exist- 
ence of the right to ply buses but suggest that 
it is liable to be controlled. The decision in 
— ‘Abingdon Rural Council v. City of Oxford 
Electric Tramways Ltd.’, (1917) 2KB 318, was 
one on a special statute and does not lay down 
•any principle of general application. In— ‘Amba- 
prasad v. Jugalkishore’, AIR 1936 All 112 it 
was held that the right of the public to pass 
and re-pass along public highways included the 
right to ply lorries for hire. This decision is 
also an authority against the contention of the 
respondents that the citizen has no right to 
use public pathways for purposes of gain There 
are observations in the American Courts in 
support of the view that citizens have no right 
to use public pathways for purpose of gain but 
then contract carriers were also using public 
pathways for purposes of gain and it was held 
m — ‘Atkin V. Cansas’, (1931) 75 Law Ed 1264 
(sic) that they were entitled to carry on trade 
without being compellable to take out a certi- 
ficate of public convenience and necessity as a 
condition of carrying on the business. 

Motilal V. Uttar Pradesh Government’ 
AIR 1951 All 257 « ^^nt 

discussed by the Full Bench was whether mem- 
bers of the public had a right to ply passenger 
buses on public roads. The opinion was ex- 
pressed that such a right was within Art, 19 
(l)(g) and subject to the limitations in Art 19 
(6) vide paras. 55, 56, 98, 177 and 367 In — 
‘Lokanatha Misra v. State of Orissa’ AIT? 
1952 Onssa it was held by a Bench of the 
Orissa High Court that plying of motor vehicles 
for hire on pimhc roads is a business within 
the meaning of Art. 19(l)(g), vide para 8 of 
the judgment. An important decision bearing 
on this question is the one reported in— ‘Rashid 
Ahmed v. Municipal Board, Kairana’ 1950 
SCJ 324. There the Supreme Court heid that 
the refusal by a Municipality to grant a licence 
to a citizen to carry on the business as a whole- 
sale vegetable merchant in a market, a mono- 
poly in that business having been already grant- 
ed to another, was an infringement of his right 
to carry on trade under Art. 19(l)(g) and that 
it was not saved by Art. 19 (c). There the 
business by its very nature could be carried on 
only in a public place and it was to be carried 
on for gain, as indeed all businesses must be 
The right of a citizen to carry on business iri 
motor transport on public streets cannot in law 
be different from his right to sell vegetables 
in a public market and on the principle of the 
decision in — ‘Rashid Ahmed v. Municipal 
Board of Kairana’. 1950 SCJ 324, it must be 

^ . 1953 Mad./37 & 38 
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19(l)(g) protection of Art. 

(26) (2) The above conclusion leads on to a 

of questions. 

If the petitioners have a right to carry on busi- 

transport on public pathways 
a right guaranteed under Art. 19 

(1) then the validity of the imougned sec- 
tions of the Motor Vehicles Act must be detl?- 

fo,, fho requirements ol 

Art. 19 (6). They will be valid only if thev 
are reasonable restrictions imposed in the in 
terests of the public. 

(27) Section 42 is attacked on the ground that 
It prohibits the carrying on of the business 
unless a permit is obtained. It is argued that 
the exercise of a fundamental right cannot be 
made to depend upon the discretion of an 
administrative authority; nor could previous 
restraint be imposed on it. Reliance is placed 

Griffin’, (1938) 82 Law Ed 949 
and -- Rape v. Committee for Industrial 
Organisation’, (1939) 83 Law Ed 1423 and — 
Scdineider v. Irvington’, (1933) 84 Law Ed 155 
— Largent v. Texas’, (1943) 87 Law Ed 
? ■ t Ramakrishnaiah v. President, Dis- 

trict Board, Nellore’, 1952-1 Mad L J 38, this 

Court referring to the above decisions observed 
as follows : 

established that the exercise of any 
of the fundarnental rights like the right of 
free speech, right of freedom of religion or 
right of freedom of association cannot be 
made subject to the discretionary control of 
an administrative or executive authority 
which can grant or withhold permission to 
exercise such right at its discretion. It is 
equally well established that there cannot be 
any restriction on the exercise of such a right 
which consists in a previous restraint on such 
exercise and which is in the nature of admi- 
nistrative censorship.” 

The question then is whether S. 42 is bad as 

above principles? It is necessary 
m this connection to bear in mind the distinc- 
tion between permit and licence. The law might 
confer on an administrative authority an abso- 
lute discretion to grant or withhold permits for 
carrying on business or it may empower it to 
issue licence to the applicants imposing appro- 
priate conditions for the conduct of bushiP<;«: 
The word “permit” may appropriately be used 
for the former and the word “licence” for thp 
latter. While it is well established that a 
permit system is unconstitutional in so far ac; 
it relates to the exercise of fundamental rights 
it is equally well settled that a system of 
licensing which has for its object the regulation 
of trades is not repugnant to Art 19 rn 
Such regulations have been sustained in Ame- 
rica as a proper exercise of the police powlr 
and under the Constitution they will be uph^M 
as falling within the scope of Art. 19(6) 

(28) Bearing in mind these principles it is 

[Iff ® relevant provisions of 

determining whether what is pres- 
cribed is a permit or is a licence. S. 47 e4cts 
provisions by which the Regional Transport 
Authority has to be guided in the grant of 
permits. S. 59 p^o^ndes that reasons are to be 
given in case of refusal. Under S. 60 there is 
an appeal against the decision of the Regional 
Transport Authority to the Central Road 'Traffic 
Board Thus the proceedings are judicial in 
character. No arbitrary power is conferred on 
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the executive authority to grant or refuse per- 
mit at its own discretion. It is, therefore, in sub- 
starjce not a permit but a licence. Nor is there 
any force in the contention that S. 42 imposes 
previous restraint on the exercise of a Consti- 
tutional right and is. therefore, invalid. As 
observed in the decision in — ‘Ananthakrishna 
V. State of Madras’, 65 Mad. L.. W. 114, 
the theory of previous restraint which 
was evolved with reference to freedom of 
person and freedom of speech cannot operate 
with the same force with reference to the 
freedom of trade or profession and that rea- 
sonable conditions forming part of licensing 
regulations cannot ba held to be repugnant to 
Art. 19(l)(g). Vide pages 130 and 131. S. 42 
must accordingly be held to be valid. 

(29) Coming next to S. 43-A, it is argued that 
it confers on the provincial Governments wide 
and unlimited powers to issue all such orders 
and directions of a general character as it may 
consider necessary, that the transport authori- 
ties are bound under that section to give effect 
to such orders and directions; that there is no- 
thing to prevent the Government from even 
issuing directions with reference to the judicial 
functions which those authorities have to dis- 
charge under the Act; that it could not be ex- 
pected that such directions would be disregard- 
ed by those authorities & that in practice the 
provisions of S. 47 could be evaded. Reference 
is also made to the fact that this section was 
introduced for nullifying the effect of the deci- 
sion in — ‘Sri Rama Vilas Service Ltd. v. Road 
Traffic Board, Madras’, 1948-1 Mad L J 85. 
where it was held that the transport authorities 
had failed in the discharge of their judicial 
function in meekly giving effect to an order of 
the Government which was opposed to the 
provisions of the Act. Section 43A appears to 
be intended to clothe the Government with 
authority to issue directions of an administra- 
tive character and in that view it would be 
valid. No specific order or direction of the 
Government is attacked in these proceedings 
as invalid and the discussion is largely acade- 
mic. The section must itself be held to be 
valid though particular orders passed there- 
under might be open to challenge as uncon- 
stitutional. 

(30) Sections 47 (J) and 48 (a) and 48 (b) : 
These sections arc among the most important 
in the Motor Vehicles Act. They provide (n 
that the Regional Transport Authority should, 
before granting or refusing a permit, have re- 
gard to the several matters mentioned in S. 47 
(1). (2) that it should fix the number of vehicles 
to be put on the road (48) (a) and (3) grant 
the permit to a particular stage carriage (48) 
(b). Many of these provisions have come ^ in 
for considerable criticism and before dealing 
with the sections clause by clause it will be 
convenient to consider on principle the ques- 
tions in dispute. (1) Can the Transport autho- 
rities take into account the condition of the 
road in granting or refusing the permit for a 
stage carriage or limiting its number on a 
particular route? Conservation of roads is a 
matter of general public interest and they have 
to be well maintained not merely for purposes 
:)f motor 1 raffle but also for other vehicular 
[raffle and to enable pedestrians to pass and 
repass safely and comfortably and their main- 
Icnance involves considerable expenditure of 
public funds. A regulation of motor traffic 
with the object of conserving the roads must 


be upheld as protected by Art. 19 (6). The 
following observations of Holmes J. in — ‘Frostl 
v. Railroad Commission’, (1926) 70 Law Ed 1101 
at p. 1108 may in this connection be usefully 

quoted : 

“If a State speaking through its Legislature 
should think that in order to make its high- 
ways most useful, the business traffic upon 
them must be controlled. I suppose that none 
would doubt that it constitutionally could, as 
I presume most states or cities do exercise 
some such control. The only question is how 
far can it go. I see nothing to prevent its 
going to the point of requiring a licence and 
oringing the whole business under the con- 
trol of railroad commission so far as to deter- 
mine the number, character and conduct of 
transportation companies and so to prevent 
the streets from being made useless and 
dangerous by the number and lawlessness of 
those who seek to use them.” 

(2) Can the transport authorities take inta 
account the nature of the locality before decid-J 
ing whether the use of transport vehicles could! 
be permitted there? It is in the interests of 
the public that where the streets are narrow or| 
the locality is congested that there should be 
a restriction on the running of motor transport 
vehicles in that area. In — ‘Bradley v. Public’ 
Utilities Co.’, (1933) 77 Law Ed 1053, a certi- 
ficate of public convenience and necessity was' 
refused on the ground that the 

“proposed service would create and amount to 
an excessive hazard to the safety and secu- 
rity of the travelling public and the property 
upon such a highway.” 

In upholding the refusal as a proper exercise 
of police power Brandeis J. observed at page 
1056: “The purpose of the denial was to pro- 
mote safety and the test employed was conges- 
tion of the highway.” 

That would also be the position under Art. 
19(6). 

(31) (3) Can the transport authorities take 
into account the adequacy ot the existing 
services? Can they say that there is no need 
for extending the existing services? In Ame- 
rica the Statutes provide for a certificate of 
public necessity and convenience being obtam- 
cd before permits are issued. But under A^ 
19 (6) the only relevant consideration would 
be whether the grant is in the interests of the 
public. It will not be a proper ground toi 
refuse a permit on the ground that there is nol 
need for extension of service. Mr. K. V. Ven- 
katasubramania Iyer the learned advocate for 
the petitioners cited a number of American 
authorities in which it was held that while 
transport authorities might properly ^ 

grant permits on account of the condition oi 
the roads they may not do so merely on the 
ground that existing service is adequate and 
competition would be uneconomic. In — 
v. Kay Kendall’, (1925) 69 Law Ed 623 at p.^ 627, 
a certificate of public necessity and convemence 
was refused on the ground that the l^auiy 
was “already being adequately served by tne 
holder of a certificate”. In holding that the 
refusal to issue a certificate on this Srpund was 
unconstitutional. Brandies J. distinguished tn 
cases in which it had been refused on tn 
ground of consei'vation of roads and observed. 

“The provision here in question is of a 
ent character. Its primary purpose is not a 
regulation with a view to safety or conser- 
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vation of highways but the prohibition of 
competition. It determines not the manner 
of the use but the persons by whom the 
highways may be used.” 

In — -Bush and Sons v. Maloi’. (1925) 69 Law 
Ed 627, it was held that the refusal of a certi- 
ficate on the ground that the existing lines of 
transportation would be prejudiced was im- 
proper as its object was not the protection of 
highways but the protection of persons engaged 
in business. In — ‘Frost v. Railroad Commis- 
sion’, (1926) 70 Law Ed 1101 this distinction 
was again emphasised, Sutherland J. observed 
as follows : 

“It is very clear that the Act as thus applied 
is in no real sense a regulation of the use of 
the public highways. It is a regulation of 
the business of those who are engaged in 
using them. Its primary purpose evidently 
is to protect the business of those who are 
common carriers, in fact by controlling com- 
petitive conditions. Protection or conservation 
of the highways is not involved.” • 

It may be said with reference to this class of 
cases that they are decisions on the commerce 
clause and that what was decided was that 
inter-state commerce as distinguished from re- 
gulation of highways was not within the legis- 
lative competence of the State but the princi- 
ples enunciated therein are in accordance with 
the law as enacted in Art. 19 (6). Under that 
provision what has to be decided is whether 
the grant is for the benefit of the public and 
not whether it is injurious to the interests of 
the existing operators. 

(32) (4) Can transport authorities take into 
consideration that the existing operators are 
running other services which are not remune- 
rative and can they grant permits to them with 
a view to compensate them for those unremu- 
nerative services? This will be clearly opposed 
to Art. 19 (6) under which the restriction 
imposed must be in the interests of the public 

and not in the interests of particular indivi- 
duals. 

(33) (5) Is the power conferred by S 48 (b) 
of the Motor Vehicles Act on the Regional 
Transport Authority to grant permit to a parti- 
cular stage carriage or particular service of 

I stage carriage valid? Can the transport autho- 
rities refuse to grant permit altogether to any 
applicant? It is argued that Art 19 (6) is in- 
tended only to cover restrictions which are of 
a regulatory character but that a power to 
regulate does not carry with it the power to 
prohibit and that refusal to grant permits is 
not a reasonable restriction on the exercise of 
the right to carry on trade but an unconsti- 
tutional denial of it. Reliance was placed on 
the decision of the Supreme Court in — Chin- 
taman Rao v. State of Madhya Pradesh’ 1950 
S C J 571, where a Statute prohibiting the use 
of labour for beedi business during agricultural 
seasons was held to be bad as not warranted 
by Art. 19 (6). It was further argued that the 
effect of S. 48 (a) and (b) was to enable the 
Government to confer monopoly rights on one 
or more persons to the exclusion of others and 
that such monopoly could not be sustained 
under Art. 19 (6). Reliance was placed on the 
decision in — ‘Rashid Ahmed v. Municipal 
Board, Kairana’, 1950 SCJ 324, where a grant 
of monopoly right for carrying on business as 
wholesale merchants was held to be an unreason- 
able restriction on the rights of other citizens to 


carry on business. Reference was also made 
to the authorities under the commerce clause 
of the Australian Constitution wherein it had 
been held that a power to regulate did not 
include the power to prohibit and that the 
right of “free” trade under S. 92 was violated 
by laws conferring monopoly rights. 

In — ‘Milk Board v. Metropolitan Cream Ptv 
Ltd.’. 62 CLR 116. at p. 127, Latham C J* 
observed as follows: 

“One proposition which I regard as establish- 
ed is that simple legislative prohibition 
federal or state as distinct from regulation of 
inter-state trade and commerce is invalid... 

Such a law does not regulate such 

trade, it merely prevents it.” 

Vide also — ‘Gratwick v. Johnson’. 70 CLR 
1. In ‘Australian National Airways 

V. The Commonwealth’, 71 C. L. R. 29, 
the learned Chief Justice further observed 
that the exclusion of competition is not a sys- 
tem of regulation and is a violation of S. 92. 
These observations were quoted with approval 
by the Judicial Committee in — ‘Common- 
wealth of Australia v. Bank of New South 
Wales’, (1950) AC 235. Vide also the obser- 
vation of Lord Bavey in — ‘Taranto Municipal 
Corporation v. Virgo’, (1896) AC 88 at p. 93. 

(34) The soundness of these contentions in 
general has not been disputed but it is argued 
that in judging of the reasonableness of restric- 
tion under Art. 19 (6) regard must be had to 
the nature of the business, and the conditions 

ID that trade; that these factors must 
differ from trade to trade and no hard and 
fast rules capable of application to all trades 
can be laid down. It cannot be denied that the 
State has the power to prohibit trades which 
are illegal or immoral or injurious to the 
health and welfare of the public. Laws pro- 
hibiting trades in noxious or dangerous goods, 
or gambling or trafficking in women cannot be 
held to be illegal as enacting a prohibition and 
not a mere regulation. The nature of the busi- 
ness is, therefore, an important element in 
deciding on the reasonableness of the restric- 
tions. It has been already mentioned that 
while a citizen has a right to carry on the 
business of motor transport on public pathways, 
the latter however are owned and held by the 
State as trustees on behalf of the public; that 
the rights of a citizen to use the streets are 
limited by similar rights possessed by the other 
citizens and that it would be within the power 
of the State as such trustees to limit the num- 
ber of transports that could run on the road 
and to even totally prohibit its running. 

Elimination and exclusion are inherent in the 
nature of this business and it would hardly be 
proper to apply to such a business principles 
applicable to trades which all could carry Nor 
can the provisions of the Act be attacked on 
the ground that they create a monopoly. Pro- 
perly speaking there can be a monopoly only 
when a trade which could be carried on by all 
persons is entrusted by law to one or more 
persons to the exclusion of the general public. 
Such, however, is not the case with the busi- 
ness of the motor transport. Even with re- 
ference to trades in which it could properly be 
said that there is a monopoly the following ob- 
servations of Lord Porter in — ‘Common- 
wealth of Australia v. Bank of New South 
Wales’, (1950) A. C. 235, may be quoted: 

“Yet about this as about every other proposition 
in this field a reservation must be made. For 
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their Lordships rio not intend to lay it dov;n 
that in no cirounj.n.nncos would e::clusion of 


conipclilion <0 as to cieato a monopoly either 
in a State or CommonweaUh agency or in 
seme other body be justified. Every case 
must be judged on its own facts and in its 
own setting of time and circumstances and 
it may bo that in regard to economic activi- 
ties and at some stage of social development 
it might be maintained that prohibition with 
a view to State monopoly was the only practi- 
cal and reasonable manner of regulation and 
that inter-state trade, commerce and inter- 
course thus prohibited and thus monopolised 
remained absolutely free.” 

(35) A more difficult question is, when the 
number of vehicles is limited under S. 48(a) 
and there are several applicants for the permit, 
how is the choice to be made? The Act con- 
tains no provisions relating to this question. 
The provisions of S. 47(1) do not cover this as- 
pect. It is argued that as no criteria are laid 
down in the Act for making a selection among 
the numerous applicants the power to grant 
permits becomes arbitrary and vague and is, 
therefore, void. Reliance is placed on the de- 
cision in — ‘Yick v. Hopkins’, (1886) 30 Law Ed 
220, but as already mentioned under the Act 
the transport authorities are acting judicially 
and not administratively in granting or refusing 
to grant permits. Section 47(1) mentions the 
matters by which the transport authorities are 
to be guided in disposing of the applications: 
S. 57(7) provides that the authority must give 
reasons in case of refusal and under S. 64 his 
order is appealable. In — ‘Sri Rama Vilas 
Service Ltd. v. Road Traffic Board, Madras’, 
1048-1-Mad L J 85, these proceedings were held 
to be judicial and therefore, the provisions of 
the Act arc not open to the objection which 
was upheld in — ‘Yick v. Hopkins’, (1886) 30 
Law Ed. 220. The only consequence that re- 
sults from the absence of criteria in the Act it- 
self is that the validity of every one of the orders 
will have to be determined on its own merits 
and on a consideration whether it satisfies the 
requirements of Art. 19(6); that is to say. whe- 
ther it is reasonable and made in the interests 
of the public. 

(36) It will be convenient at this stage to 
consider the objections of the petitioners based 
on Art. 14. Their contention is that as there 
are no criteria laid down in the Act for making 
a selection among the applicants, there is scope 
for arbitrary exercise of power and that it is, 
therefore, repugnant to the provisions of Art. 
14 of the Constitution. A perusal of the several 
orders shows unmistakably that the transport 
authorities were often guided to the interests 
of the public and that even when the grounds 
assigned for the grant or refusal of a permit 
were not personal, there was no fixity in the 
principles adopted and no uniformity in their 
application. To take a question very much 
debated, is it a qualification for the grant of 
a permit that the applicant holds a number of 
permits already or is it a disqualification? One 
view is that persons who run a number of buses 
will have considerable experience and com- 
mand convenience beyond the means of a sin- 
gle permit-holder such as owing a workshop 
for effecting repairs: that they will be in a 
position to send substituted buses in case there 
is a breakdown of the stage carriage on the 
way. It is, therefore, contended that from the 
point of view of the public good which should 
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be the only guiding consideration, a fleet owner 
as he has been called, should be preferred to 

^ 1 1 J J Ail* . ^ it is con- 

tended that to adopt this principle would be 

hard on the new entrants and will tend to create 
a monopoly which, it is argued, is not in the 
interests of the public. It is also argued that 
new entrants are likely to devote greater at- 
tention to the work while the fleet owners 
might develop an attitude of indifference to the 
public need. This is typical of several other 
questions over which conflicting views have 
been advanced, it being claimed by the ad- 
herent of each view that its adoption would be 
in the best interests of the public. 

The position with reference to this class of 
contentions is that it is for the State to decide 
on questions of policy as to which among the 
.several competing principles would serve best 
the interests of the public and when once a de- 
cision has been taken by the Government it is 
not the province of the Court to go into the 
question# of the comparative soundness of one 
point of view rather than the other. That is 
a matter on which the State is entitled to come 
to its own conclusion and the jurisdiction of 
the court is limited to examining whether the 
view point adopted has relation to the purpose 
which it is intended to serve and if it has, then 
the court would be loath to interfere with tfie 
principles actually adopted on the ground that 
a different principle would be more advan- 
tageous. In — ‘Railroad Commission v, Rowen 
an Nichols Oil Co.’. (1940) 84 Law Ed 1368. 
dealing with the limits of the Court’s jurisdic- 
tion to interfere with the rules adopted by the 
State Commission Frankfurter J. observed as 
follows : 

‘‘A controversy like this always calls for a 
fresh reminder that the Courts must not 
substitute their notions of expediency and 
fairness for those which have guided the 
agencies to whom the formulation and execu- 
tion of the policy have been entrusted.” 

The same principle was adopted in — ‘Secretary 
of Agriculture v. Central Roig Refining Co.\ 
(1950) 94 Law Ed 381, where the court declined 
to interfere with the decisions of special tri- 
bunals based on well defined principles. 

(37) But whatever principles be adopted as 
criteria for making the selection among the 
applicants it is necessary that they should be 
applied uniformly and without differentiation 
as if they had been enacted as part of the sta- 
tute. This does not. however, prevent the 
State from altering its rules from time to time 
when as a result of experience it discovers that 
they require to be altered in the interests of 
the public. But what is necessary is that at 
any given time there must be one set of rules 
and regulations governing the disposal of aU 
the applications. In W. P. No. 615 of 1951. it 
is alleged in para G(g) of the affidavit in sup- 
port of the petition that while the rule against 
the fleet owners being granted permits was ap- 
plied by the Central Road Traffic Board against 
the petitioner in its order dated 10-8-1951 the 
self-same body adopted a different injle in res- 
pect of permit granted on 7-8-1951 and a per- 
mit granted on 23-1-1951. This would be clear- 
ly illegal and opposed to Art. 14. There should 
not be two different and opposing principles 
both in operation at the same time, one being 
applied to one applicant and the other to the 
other. 
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reii (38) Rules should be observed not ‘ad hoc’ 
SK! with reference to particular applicants but 

iiii generally with reference to all applicants. There 

C!S should be a Government of laws and not of 

ilia men. 

a (39) In the light of these discussions the 
SI I validity of the provisions of Ss. 47(1) and 43 

KT£ (a) and (b) can now be considered. In S. 47(1) 

[oa els. (a), (b), (d) and (f) are valid, as being in 

02 the interests of the public; and cl. (e) is invalid 

B as being not in the interests of the public but 

; t of the permit holder. With reference to S. 47 

Idi (1) (c) adequacy of extension of service can 

be taken into account only in so far as it is 
in the interests of the public. The factor to be 
considered is not whether the existing operators 
I will suffer by competition but whether extension 
,of service will be in the interests of the public. 
® j Therefore, S. 47(l)(c) will not be legal in so 
far as it provides that the effect of the service 
proposed upon the existing service should be 
taken into account. 

(40) Section 48(a). One contention that has 
been advanced with reference to this provision 
is that it is erroneous in principle to hx before- 
hand the number of vehicles that can be put 
on a route. It is argued that the roads should 
in the first instance be laid open generally to 
bus traffic as an experiniental measure; that 
all persons who would run stage carriages should 
be free to do so and that as a result of ex- 
perience the requisite number should be deter- 
mined. But, on the other hand, to fix the 
number beforehand on a consideration of the 
conditions of the road and the needs of the 
public is less likely to be open to attack on the 
ground of unfairness or discrimination, and 
moreover it is not in the interests of the public 
that there should be “lawlessness” on the roads 
even temporarily. Further the authorities have 
the power to revise at any time the number of 
vehicles that could be permitted to run on the 
I roads and the procedure prescribed by S. 48(a) 
must, therefore, be held to be in the interests of 
the public. Section 48(b) must for the reasons 
already given be held to be valid. 

(41) Section 64A. It is this section that has 
come in for the largest criticism. This provi- 
sion came in by an amendment made by the 
local legislature. It confers revisional jurisdic- 
tion on the Provincial Government. The scope 
of the jurisdiction extends to its satisfying it- 
self as to the “legality, regularity or propriety” 
of the proceedings or order in question, and it 
can pass such orders “as it thinks fit”. The 
contention of the petitioners is that these pro- 
visions taken along with the power conferred 
under S. 43A set up, in the words of Mr. K. V 
Venkatasubramania Aiyar, a “Government 
dictatorship” which is wholly out of keeping 
with the character of a fundamental right. He 
argued that the Government had unlimited 
powers under S. 43A to issue directions to its 
subordinate officers; that under S. 64A it could 
set aside any order on the ground that it is not 
proper; that “propriety” as distinct from lega- 
lity or regularity is vague and undefined; that 
as the statute contains no criteria for making 
the selection among the applicants it was pos- 
sible for the Government to control the entire 
machinery through executive fiats in disregard 
of constitutional rights and that the authority 
to pass such order “as it thinlcs fit” leaves to 
the Government to decide on its own subjective 
satisfaction and that the rights guaranteed un- 
der Art. 19(l)(g) would be rendered illusory. 


(42) It must be conceded that there is con^ 
siderable force in this contention & that the fears 
expressed by the petitioners are not as would 
appear from the cases which have come before 
trie Courts wholly fanciful. But the question 
now before us is whether S. 64A is unconstitu- 
tional as clothing the Government with a “nack- 
ed and arbitrary power.” We are not now con- 
cerned with the validity of any particular 
orders passed thereunder. The language of 
S. t)4A IS undoubtedly wide. But it should not 
be forgotten that it is a judicial power to re- 
view the orders of subordinate officers passed in 
judicial proceedings. The extent of the powers 
of those officers is sufficiently defined in the 
Act and it would be reasonable to construe the 
powers of the Government under S. 64A as 
subject to the same limitations as those sub- 
ordinate authorities. Moreover judicial power, 
however wide, are not arbitrary. Courts of 
equity are entrusted with wide discretion in de- 
ciding matters within their jurisdiction but such 
discretion “is not arbitrary” but sound and rea- 
sonable guided by judicial principles and capa- 
ble of correction by a Court of appeal. Con- 
siderable argument was addressed to us on the 
significance of the word “propriety” used in 
S. 64A. It was contended that legality and 
regularity covered all possible judicial grounds 
for interference and the inclusion of a third 
category “propriety” is in its vagueness and in- 
definiteness, interference on any grounds not 
even judicial. If that is the true scope of the 
word the criticism is well founded but in the 
context the word can only mean reasonableness. 

Tn Re Beddoes’, (1893) 1 Ch 547, Bowen L. J. 
observed that expenses “properly” incurred 
means expenses incurred “reasonably and 
honestly”. In — ‘R. v. Minister of Transport’, 
(1934) 1-K.B. 277, it was held by the Court of 
Appeal that the wide powers conferred on the 
minister under S. 81 of the Road Traffic Act 
must be construed as limited by the subject- 
m.atter of the appeal before him. In ‘C. M. P. 
No. 5942 of 1951 (Mad)’ Subba Rao J. has put . 
a similar construction on the scope of S. 64A. 

I am accordingly of opinion that the word “pro- 
priety” in S. 64A must be understood as mean- 
ing “reasonableness”. Some criticism was also 
levelled against the use of the v;ords “as it 
thinks fit’. If the authorities v;ere given the 
power to come to a decision on their own sub- 
jective satisfaction it would be clearly illegal 
in so far as it related to fundamental rights. 
But the words in the statute are “as it thinks 
fit” and these words cannot be equated with 
the words “to its own satisfaction”. For the 
above reasons it must be held that S. 64A is 
valid. 

^ (43) When once it is held that the right of a 
citizen to ply buses on public pathways is a 
business which is protected by Art. 19(1) (g) 
then the only question that arises for determi- 
nation is whether the restrictions on that right 
could be supported under Art. 19(6) on the 
ground that they are reasonable and made in 
the interests of the public. In America it has 
been held in a series of cases that where a 
fundamental right of a citizen is interfered with 
by legislation it is for the Courts to decide whe- 
ther that legislation is valid as a proper exercise 
of the police power. 

(44) In — ‘Mclean v. Arkansas’, (1909) 53 Law 
Ed 315, the Court observed as follows: 

“The police power of the State is not unlimited 

and is subject to judicial review and when 
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c::erted in an arbitrary or oppressive man- 
n.r suc-n legiblaiions jnay be annulled as 
' . 'ialn-o of liio rignis p^Dlected by Ihe Con- 

sliluiiun.” 

In ’Aieyer Nebraska', ti7 Law Ed 

I04l\ McRynulds J. obseix'ed as loliows ; 

■■'Ihe establishedt doelriiie is that this liberty 
3nay not be iuU:rt'.'red with under the guise 
protecting public interest by legislative ac- 
lion which is arbitrary or without reasonable 
leiation to soinc purpose within the compe- 
tency of (he state to elfect. Determination by 
the Legislature u! what constitutes proper ex- 
ercise of police power is not tinal or coiiclu- 
^ive but is subject to supervision by the 
Courts.” 

On the same principle when a legislation which 
interferes with fundamental rights guaranteed 
under Part .‘1 of the Constitution is sought to be 
sustained as falling within the scope of Art. ID 
(6) the question whether it is reasonable and 
I made in the interests of the public is one open 
I to judicial review'. That was llie view taken in 
— ‘Chimamanrao v. Stale of Madhya Pradesh’, 
1950 S C J 571. wherein Mahajan J. observed: 
“The determination by the Legislature of w'hat 
constitutes a reasonable reslriction is not liiial 
or conclusive which is subject to the supervi- 
sion by this Court. In the matter of funda- 
mental rights the Supreme Court watches and 
guards the rights guaranteed by IhvO Consli- 
Uition and in exercising its functions it has 
tlie power to set aside any act of the Legisla- 
ture if it is in violation of tlie freedoms 
guaranteed by the Constitution.” 

With particular references to the provisions 
of the Motor Vciiicles Act, the right of a citizen 
to i)ly buses may be abridged or taken aw-ay 
in two wa3's: by limiting the number of vehi- 
cles which can be put on the route under S. 43 
(a) and by excluding the applicants in making 
the selection under S. 48(b). It was argued for 
the petitioners that even the decision of the 
Regional Transport Authority fixing the num- 
licr of vehicles under S. 43(a) was liable to be 
aeviewed by the Courts. This must be conceded 
as every stop in the restriction of a fundamental 
light must be a matter for judicial review, 
though actually it is dhl'icult to see how' the 
Court is in a better position than the transport 
authority in coming to a correct decision on 
the question. The following passages occurring 
in the judgment of Hughes C. J. in — ‘St. Joseph 
Stock Yards Co. v. United States’, (1936) 80 
Law Ed 1033 may be usefull.v quoted: 

“The Court doe.s not sit as a board of review 
to substitute its judgment for that of the 
legislature or its agent as to matters within 
the province of either, when the le- 
gislature appoints an agent to act 
within that sphere of legislative autho- 
rity it may endow tlic agent with power 
to make findings of fact which are conclusive, 
provided the requirements of due process 
which are specially applicable to such an 
agency are met as in according a fair hearing 
and acting upon the evidence and not arbi- 
trarily. In such cases the judicial enquiry 
into facts goes no further than to ascertain 
whether there is evidence to support the find- 
ings and the question of the weight of evi- 
dence in determining the issues of fact lies 
with the legislative agency acting within its 
statutory authority.” 

The more important aspect of this restriction 
consists in the power of selection resulting in 


the exclusion of non-successful applicants As 
to this, as already observed, it is the duty of 
the Provincial Government to frame rules for 
selection solely in the interests of the public and 
the limits within w'hich Courts might interfere 
with such rules have been discussed; and the 
authorities are under a duty to apply such rules 
fairly and impartially; and their orders are lia- 
ble to be reviewed by Courts and set aside if 
they are unreasonable or arbitrary. 

(45) (4) A contention was raised that the res- 
trictions imposed by the Motor Vehicles Act are 
repugnant to Art. 301 which provides that trade, 
commerce and intercourse throughout the terri- 
tory of India shall be free. It is not disputed 
that commerce includes all forms of transporta- 
tion and motor traffic is within that section but 
Art, 305 provides that nothing in Art, 301 shall 
affect the provisions of any existing law, and 
that will cover the Motor Vehicles Act. This 
objection must accordingly be overruled. 

(46) To sum up (1) the citizens have a right 

to ply motor vehicles on public pathways and 
that is a business which is protected by Art. 19 
(l)(g). (2) Any infringement of that right can 
be justified only if it falls within the scope of 
Art. 19(6). (3) Sections 42, 43A. Sec. 47(1) 

clauses (a), (b), (d) and (f), S. 48(a) and (b) 
and S. 64A of the Motor Vehicles Act are validL 
Section 47(l)(c) is in part valid and S. 47(l)(e) 
is wholly void. (4) The grantor refusal of permits 
by the transport authorities in all its stages 
including S. u4-A is a judicial act. (5) The Pro- 
vincial Government should frame rules laying 
down the principles on which the selection from 
among the applicants is to be made and such 
rules must be. as required by Art. 19(6), rea- 
sonable and in the interests of the public, (6) 
The rules so laid down should be followed by 
all transport authorities including the Govern- 
ment acting under S. 64A without any discri- 
mination. (7) The decisions of the transport 
authorities granting or refusing to grant per- 
mits are liable to be reviewed the Courts 
and set aside if they arc unreasonable, arbi- 
trary or discriminatory. 

(47) After this judgment had been prepared 
and when it was about to be delivered, the 
decision of the Supreme Court in — ‘Veerappa 
Pillai V. Raman & Raman Ltd.’, Cr. A. 159 of 
1951 on the file of the Supreme Court, was re- 
ported. As it appeared that some of the views 
expressed herein might require rc-consideration 
in view of that decision the petitions were post- 
ed for further hearing and arguments have been 
addressed to us by the learned counsel on both 
sides on the scope and elfect of the decision ol 
the Supreme Court, on the points which have 
now to be determined. 

(48) The facts in — ‘Veerappa Pillai v. Raman 
and Raman Ltd’. Cri. A. 159 of 1951 (SC) are 
briefly these : One Balasubramania Pillai was 
the owner of five buses with permits for running 
them on the route between Kumbakonam and 
Karaikal. Messrs. Raman and Raman Ltd. pur- 
chased buses from Balasubramania Pillai and 
applied for transfer of the permits to them. 
On the application of one Veerappa Pillai pr^ 
prielor of Sathi Vilas Bus Service, the Transport 
Authorities suspended the permits in favour oi 
Balasubramania Pillai and granted them to him. 
Then Veerappa Pillai purchased the buses 
Balasubramania Pillai who had gone back on hts 
transfer to Messrs. Raman and Raman Ltd., in- 
stituted a suit in the Sub Court, Kumbakonam 
to establish his title to the buses and obtainea 
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decree. Against that decree Messrs. Raman and 
Raman Ltd., preferred an appeal to the High 
Court. While these proceedings were pending 
Veerappa Pillai first obtained a temporary per- 
mit for the buses and on 18-4-1949 the Trans- 
port Authorities granted permanent permits to 
him. On 2-9-1949 the High Court decided, in the 
appeal preferred by Messrs. Raman & Raman 
Ltd., that they were entitled to the buses and 
that Veerappa Pillai had not validly acquired 
theni. Then Veerappa Pillai applied on 14-10- 

1949 for renewal of- the permanent permits which 
had been granted to him and that was granted 
on 5-1-1950 there having been no objection to it. 
Messrs. Raman and Raman Ltd. applied on 28- 
11-1949 to the Regional Transport Authority 
for withdrawal of the permits, which had been 
granted on 18-4-1949 to G. Veerappa Pillai. On 
19-1-1950 an order was passed cancelling the 
permits issued on 5-1-1950 to Veerappa Pillai, 
declaring the route vacant and calling for fresh 
applications. The Central Road Traffic 
Board set aside this order on 3-3-1950 and di- 
rected that the grant of permanent permits to 
Veerappa Pillai on 5-1-1950 should stand. A 
revision preferred under S. 64A to the Govern- 
ment was dismissed on 7-11-1950. 

Then Messrs. Raman and Raman Ltd. moved 
this Court by a writ under Art. 226 to quash 
the order dated 19-1-1950, 3-3-1950 and 7-11- 

1950 and praying that permits might be issued 
to them; and this was ordered by this Court 
on the ground that the permanent permits had 
been issued to Veerappa Pillai on 18-4-1949 on 
the understanding that it was subject to the 
result of the decision of the High Court in the 
appeal preferred by Messrs. Raman and Raman 
Ltd. and that, therefore, permits should issue 
to them in accordance with the decision in that 
appeal dated 2-9-1949. On appeal against this 
judgment by Veerappa Pillai the Supreme Court 
held that the Motor Vehicles Act created a 
hierarchy of authorities for dealing with appli- 
cations for permits, that their duties were pre- 
scribed by the Act, that their decisions were 
liable to be reviewed by the courts only if there 
was an error of jurisdiction or error apparent 
on the face of the record, that in fact the autho- 
rities did take into consideration several mat- 
ters of which the ownership of the buses was 
only one, that there was the fact that Veerappa 
Pillai was running service on temporary permits 
from 1944, that there was also the fact that he 
had a permit from the French authorities at 
Karaikal which Messrs. Raman and Raman Ltd, 
had not, that the latter did not follow the pro- 
cedure prescribed by the Act in that they ap^ 
plied for the withdrawal of permits granted to 
Veerappa Pillai whereas they ought to have ob- 
jected to the grant of permits to him and that 
a decision based on a consideration of these facts 
was not liable to be reviewed by courts as * if 
they were sitting in appeal and that the order 
granting the permits, to Messrs. Raman and 
Raman Ltd. which could be done only by the 
Transport authorities was in excess of jurischc- 
tion. 

(49) The decision so far as it goes, it is con- 
ceded, does not directly deal with any of the 
points which arise for determination in these 
applications. But certain observations occur- 
ring in the judgment would appear to lend sup- 
port to the contentions of Mr. M. K. Nambiar 
for the respondents. The Supreme Court ob- 
served: 


“The Motor Vehicles Act is a statute which 
creates new rights and liabilities and pre- 
scribes an elaborate procedure for their regu- 
lation. No one is entitled to a permit as of 
right even if he satisfies all the prescribed 
conditions. The grant of a permit is entirely 
within the description of the transport autho- 
rities and naturally depends on several cir- 
cumstances which have to be taken into 
acount” 

and again 

“As observed already, the issue or refusal of 
permits is solely within the discretion of the 
transport authorities and it is not a matter of 
right.” 

(50) These observations are general and if 
full effect is to be given to them the answer to 
the first of the four questions formulated in 
this judgment must be in the negative and the 
second question will not arise for consideration. 
It is argued for the petitioners that the question 
whether the business of transport of buses was 
one which fell under Art. 19(1) (g) of the Con- 
stitution was neither argued nor decided in — 
‘Veerappa Pillai v. Messrs. Raman and Raman 
Ltd.’, Cri. A. 159 of 1951 (SC) and that the 
question did not even arise for determination 
on the facts of that case and that the decision 
lays down only the law relating to the rights 
of citizens under the provisions of the Motor 
Vehicles Act prior to the Constitution. As al- 
ready mentioned the competing claims of 
Messrs. Raman and Raman Ltd., and Veerappa 
Pillai had their origin in transfers from Bala- 
subramania Pillai of the year 1944; the grant 
of permits eventually turned upon the grant of 
a permanent permit on 15-4-1949 to Veerappa 
Pillai and the failure of Messrs. Raman and 
Raman Ltd., to object to the grant of the re- 
newal of the permits to Veerappa Pillai which 
was duly made on 5-1-1950 and the unsustain- 
ability, under the provisions of the Motor Vehi- 
cles Act, of the application of Messrs. Raman 
and Raman Ltd., dated 28-11-1949. 

It was the order passed on 19-1-1950 on the 
application of Messrs. Raman and Raman Ltd., 
dated 22-11-1949 that was taken up in appeal 
before the Central Road Traffic Board, in revi- 
sion before the Government, in Writ in the 
High Court and in appeal to the Supreme Court. 
Therefore at all stages what had to be decided 
were the rights of the parties under the Motor 
Vehicles Act prior to the Constitution. The 
learned Advocate General and other Counsel 
who appeared in Supreme Court in — ‘Veerappa 
Pillai V. Messrs. Raman and Raman Ltd,’, C.A. 
159 of 1951 (SC) also state that no question 
was raised and no arguments were addressed 
on the basis of the Constitution. 

. (51) When questions of a judicial character 
are entrusted to the decision of statutory bodies 
it will make a difference in the powers of 
interference which the Courts possess according 
as they relate to fundamental rights or not. 
Where there is no question of fundamental 
rights, involved, and that is the position in 
England where the Legislature is omnipotent and 
that will also be the position in India with 
reference to matters other than those falling 
under Part 3 the power of the court to interfere 
with the decisions is limited to cases in which 
there is an error of jurisdiction or error appa- 
rent on the face of the record and the like but 
where the decision is in respect of fundamental 
rights protected by the Constitution the Court 
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has the power and indeed is under a duty to 
examine whether the decision impugned satis- 
fies all the statutory requirements, as for ex- 
ample. in a case falling under Art. 19 (1) (g) 
whether the restrictions are reasonable and in 
the interests of the public. The Motor Vehicles 
Act was passed in the year 1939 and at that 
time the powers of the Indian Legislature acting 
within the ambit of the jurisdiction conferred 
upon it. were sovereign plenary and therefore 
the decisions of the Transport Authorities con- 
stituted under the Act were liable to be ques- 
tioned only if there was an error of jurisdiction 
or an error apparent on the face of the record. 

‘Veernppa Pillai v. Messrs. Raman and 
Raman Ltd.’, (Cri. A. No. 159 of 1951) the 
Supreme Court was called upon to decide the 
rights of the parties under the Motor Vehicles 
Act before the Constitution and it is in that 

context that the Supreme Court observed as 
follows : 

"Such writs as are referred to in Art. 226 are 
obviously intended to enable the High Court to 
issue them in grave cases where the subordi- 
nate tribunals or bodies or officers act wholly 
without jurisdiction or in excess of it, or in 
violation of the principles of natural justice, 
or refuse to exorcise a jurisdiction vested in 
them, or there is an error apparent on the 
face of the record and such act, omission 
error or excess has resulted in manifest in- 
justice.” 

That precisely is the jurisdiction of the English 
Courts in issuing Writ against the decisions of 
tribunals constituted under Acts of Parliament 
As observed by Lord Sumner in — ‘R v Nat 
Bell Liquors Ltd.’. (1922) 2 A C 128 at p 156, 
the supervisory juri.sdiction through the writ of 
Certiorari extends “to two points”. One is the 
area of the inferior jurisdiction and the quali- 
fications and conditions of its exercise; the other 
is the observance of the law in the course of 
its exercise. Vide the decision of the Court of 
Appeal in R v. Northumberland Compensation 
Appeal Tribunal’, 1952-1 AH E R 122 affirming 
the decision in 1951-1 All E R 268. 

The observations of the Supreme Court that 
the provisions of the Motor Vehicles Act which 
prescribe an elaborate procedure for the grant 
of permits are self-contained, that the applicant 
has no absolute right to get a permit and that 
it is within the discretion of the authorities 
to grant or refuse one. would if we may res- 
pectfully say so, correctly represent the position 
under the Act before the Constitution; for the 
legislature was the omnipotent and the citizen 
had no fundamental rignt on the ground of 
violation of which any legislation could be 
challenged. He must be content with what the 
legislature chose to give him; his rights wei'o 
only under the Act. Thus all the observations 
in the judgment in— ‘Veerappa Pillai v. Messrs. 
Raman and Raman Ltd.’, read along with the 
subject matter of the appeal clearly show that 
they define the rights of the applicants under 
the Motor Vehicles Act before the Constitution. 

(52) Where the question arose with reference 
to fundamental rights the Supreme Court held 
that the validity of the decisions of the licensing 
authorities must be judged with reference to 
the provisions of Part 3 of tlie Constitution. 
Vide — ‘Rashid Ahmed v. Municipal Board, 
Kairana’, 1950 S C J 324. 

(53) After bestowing the most anxious and 
careful consideration to the question we are of 
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opinion that the observations in — ‘Veeranm 

Pillai V. Raman and Raman Ltd.’, Cri A T?n 

159 of 1951 (SC) quoted above must be HmitS 

cases under the Motor Vehicles Act arisitiE 
before the Constitution. ^ 

(54) In this view the petitions will be poster! 
for arguments on the merits. 

A/D.H. Order accordingly. 
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SATYANARAYANA RAO 
AND RAJAGOPALAN JJ. 

P. L. SP. NK. Nagappa Chettiar, Appellant 
V. Veeyares and Co. by its Sole-Proprietor 
NL. VR. VR. Veerappa Chettiar, Respondent.' 

Appeal No. 568 of 1948, D/- 8-8-1952. 

Contract Act (1872), S. 23 — Budla Contract 
— Defence of India Rules, Rule 94 C — Public 
Policy. 

Penal provisions of any statutory rule 
must be construed strictly. Rule 94-C, 
Defence of India Rules, in terms did not 
prohibit ‘budla’ contracts, nor did it pena- 
lise the parties themselves who entered 
into such budla contracts. That rule only 
made it illegal for the Stock Exchange to 
afford facilities for entering into such a 
contract or settling the claims on the basis 
of such a contract. Hence a right to en- 
force a budla contract entered into when 
R. 94-C was in foi'ce, cannot be negatived 
on the ground that such a contract is 
opposed to public policy. C. S. No. 226 of 
1945 (Mad), Not foil.; O. S. A. No. 4 of 
1948 (Mad), Disting. (Paras 22, 23) 

Where the rules of the Stock Exchange 
prohibited anything but ready delivery 
contracts, . thereby prohibiting budla con- 
tracts and carry over, it was held that the 
rules did not prohibit any settlement be- 
tween the two contracting parties so long 
as that settlement was without recourse to 
the Stock Exchange itself. (Para 25) 
Anno; Contract Act, S. 23 N. 12. 

G. Jagadisa Aiyar, for Appellant: P. Soma- 
sundaram and G. R. Jagadisa Aiyar, for Res- 
pondent. 

REFERENCES: Courtwise/Chronological/ Paras 

(M5) C. S. No. 226 of 1945 (Mad) 26 

(’48) O. S. A. No. 4 of 1948 (Mad) 26 

(1900) In re Overweg; Haas v. Durant, 

(1900) 1 Ch 209 ^ 

RAJAGOPALAN J. : The proprietors of the plain- 
tiff firm described it as a firm of stock and 
share brokers. His place of business was Deva- 
kottah. In para 4 of his written statement the 
defendant contended that the plaintiff was both 
a broker and a dealer in shares. The defendant 
did not challenge the correctness of the plain- 
tiff’s description of the defendant as a dealer 
in shares. The defendant was also a resident 
of Devakottah. Both parties agreed that tran- 
sactions between them in purchase and sale of 
shares commenced on 7-6-1945. The plaintiff 
claimed that the transactions between himself and 
the defendant formed the basis of an open, mutual 
and current account between them. The plain- 
tiff’s claim in the suit was for the amount 
him on an account stated to the defendant. TOe 
learned Subordinate Judge decreed the plaintifrs 
claim. The defendant appealed. 

(2) 'Tliiough the appeal was against the decree 
as a whole, learned counsel for the appellant con- 
fined his arguments to four sets of transactions. 
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He explained that the liability the plaintifi 
sought to eni'orce on the defendant under these 
four sets of transactions more than covered the 
amount decreed. 

(3) The genuineness of the contracts evidenced 
by Exs. B. 1 to B. 4 was not in dispute. Ex. B. 1 
was on 7-11-1945 under which the defendant sold 
200 steel Corporation shares at Rs. 36-11-0 a 
share. The contract number was 1031. Contract . 
No. 1087 evidenced by Ex. B. 2 was on 13-11-1945, 
for sale by the defendant of 100 more Steel Cor- 
poration shares, at the same price Rs. 36-11-0 a 
share. Under contract number 1066, Ex. B. 3 
dated 13-11-1945, the defendant sold 100 Indian 
Iron shares at Rs. 41-8-0 a share. The fourth 
contract. Ex. B. 4, No. 1094, was on 24-11-1945, for 
the sale by the defendant of 100 more Indian 
Irons at Rs. 42-9-0 a share. Ex. B. 1 recorded that 
the delivery of the shares v/as subject to the 
rules and usages of the Bombay Stock Exchange. 
The date of the contract was 7-11-1945 and the 
date of settlement was shown in Ex. B. 1 as 
13-11-1945. The other three contracts. Ex. B. 2, 
B. 3 and B. 4 were for delivery under the rules 
etc of the Calcutta Stock exchange. Neither the 
plaintiff nor the defendant was a member of 
either of the Stock Exchanges at Bombay and 
at Calcutta. 


(4) It was common ground again that before 
September 1943, the rules of the Bombay Stock 
Exchange provided for budla contracts, ie for- 
ward contracts in shares while the Calcutta 
Stock Exchange provided only for ready delivery 
contracts. But in 1945-46 neither the Bombay nor 
the Calcutta Stock Exchange rules provided for 
budla contracts. The rules of both the Stock Ex- 
changes were in accordance with Rule 94-C, De- 
fence of India Rules, which was in force between 
24-9-1943 and 30-9-1946. The Bombay, Calcutta 
and Madras Stock Exchanges, which framed the 
rules consistent with Rule 94-C of the Defence 

of India Rules, provided only for ready delivery 
contracts. ^ 


(5) The plaintiff’s claim as formulated in para' 

4, 5, and 6 of the plaint was as follows : 

usual course of business of the plain- 
tiff to be employed by his several constituents 
as bicker to effect purchases and sales of shares 
on their behalf they agreeing and undertaking 
to indemnify the plaintiff against the liability 
to be incurred by him in the course of such 
sales and purchases on their behalf according 
to practices and usages incidental in the said 
line of busmess and to pay the plaintiff such 
amounts as he may employ in respect of the 
orders to him by the constituents or for which 
they may render themselves liable together with 
interest thereon and commission at the agreed 
rate and to open as directly flowing from such 
employment a running account of dealings with 
such constituents debiting and crediting the 
several amounts in the account against such 
constituents which may arise in the course of 
such employment Inter alia it is neces- 

sarily incidental in the course of such business 
to credit or debit as the case may be, customary 

‘carry over’ charges as weU as to buy 

or sell out shares on behalf of the constituents 
by way of covering their orders, at the discre- 
tion of the said broker after previous demand 
to fulfil their orders according to their tenor 
and after carrying over in accordance with 
trade usage for such time at their discretion as 
may be thought necessary to enable the con- 
stituent^ to fulfil such orders. 

“5 In accordance with the said usual course of 
business and subject to the incidents of trade 


usage and undertaking in the manner afore- 
said, the defendant employed the plaintiff as 
broker to effect purchases and sales of shares 
on his behalf under his order on and from 
7-6-45 at Devakottai. Consequently a mutual 
open and current account of dealings was open- 
ed for him in the ledger folio kept by the 

plaintiff The defendant has been also 

advised from time to time of the several transac- 
tions and entries regularly and promptly in the 
course of business made in accordance with the 
orders and requests of the defendant from time 
to time. Statements of account also have been 
furnished from time to time to him. 

“6 On 3-4-1946 the excess debit in dealings on 
account as on that date came to Rs. 7356-10-0. 
A letter of demand was communicated on that 
date to the defendant calling upon him to pay 
that amount & also to deliver the 200 Indian 
Irons and 300 steels which he had not delivered, 
till then in spite of time being granted to him 
at his request. The defendant did not comply 
vhth the same. Gonseauently on 12-4-1946, 200 
Indian Irons and 300 Steels were “bought in” 
in the usual course of business in the market 

and the accounts v/ere closed 

« 

(6l The history of the four sets of transactions 
commencing with Ex. B. 1 to Ex. B. 4 was ex- 
plained during the trial. The plaintiff’s case was 
that the two contracts Ex. B. 1 and 3. 2 were 
carried over on 15-12-45 under contract No. 1262. 
with the price of the 300 steels shares at Rs. 44 
a share, as against the original price of Rs. 
36-11-0 a share. The next carry over was on 
20-2-1946 under contract No. 1557, with the price 
Rs. 46-0-6 per share. This v/as again carried over 
on 11-3-46 under contract No. 1603 at Rs 54 a 
share. The final carry over was on 12-4-1946 
under contract No. 26 with the price Rs. 52-12-0 
a share. This v/as less than the contract price 
of Rs. 54 which was the market rate on 11-3-1946. 
and the defendant was credited with the differ- 
ence. On the earlier occasions, he was debited 
with the difference.s. Virtually the plaintiffs 
claim was for the difference between the Rs. 
36-11-0 and Rs. 52-12-0 a share. 

(7) Ex. B. 3 and B-4, the plaintiff claimed, were 
carried over on 15-12-1945 under contract No. 1263 
at Rs. 50 for each of the 200 Indian Irons dealt 
with under Exs. B. 3 and B. 4. This was carried 
over on 1-2-1946 under contract No. 1515 and 
again on 22-2-1946 under contract No. 1554. On 
11-3-1946 it was again carried over under con- 
tract No. 1605 at Rs. 59 a share. On each of 
these dates, the defendant was debited with the 
differences between the rates of the previous con- 
tract and the next contract. The final carry over 
was on 12-4-1946 under contract No. 25. The price ■ 
had fallen by then to Rs. 57-10-0 and the defen- 
dant was credited with the difference between 
Rs. 59 and Rs. 57-10-0 a share. 

(8) The defence, as reiterated by learned coun- 
sel for the appellant during his arguments before 
us, was (1) neither under any of the contracts 
Exs. B. 1 to B. 4 nor at any time thereafter had 
the plaintiff a right to carry over, (2) even if 
such a contract could be spelled out, it was illegal 
and unenforceable in law, and (3) since the plain- 
tiff’s claim was that of a broker, based on a 
right to indemnity, in the absence of proof of 
loss sustained by the plaintiff, he was not entitled 
to recover anything. 

(9) In Halsbury’s Laws of England (Hailsham 
Edn) yol 31, page 581, Para 797 the learned author 
explained the scope of carry over. He observed : 

‘Carry over* or ‘continuation’ consists of 
two operations, namely : (1) a repiu'chase for 
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the current account of securities sold for that 
account (or con-crsely a resale of securities 
bought; eUecloU in order to close an existing 
bargain: and ( 2 ; a new sale or purchase, as 
the case may be, lor the new account.” 

In para £40, it was lurthcr explained thus; 
■■Continuation or carrying over is in form and 
in law a sale and repurchase, or a purchase 
and jc.salo, as the case may be. It is a new 
conlraci and not inere.’y getting further time 
lor ili'j perlcniiance of the old contract.” 

■Much I he ^aino was said at greater length in the 
.uavAj of stock Exchange, Schwabe and Branson, 
ind Edn. pages GG and 67. Winding up the dis- 
:ussion, th.c learned authors pointed out: 

■‘The n'oult of these two operations is that the 
bargaui is dosed and a new one is opened for 
the ensuing account at the price fixed.” 

ui ic,~-Ovcrweg : Haas v. Durant’, (1900-1 Ch 209) 
.airni.shcd the authority for the statement in para 
316 at page 539 of Vol. 31 of Halsbury’s Laws of 
England : 

'■In the absence of instructions to do so, a broker 
has ho authority to carry over his client’s bar- 
gain.s.’' 

riie learned authors proceed further; 

■'Such instructions will not be implied from the 
fact that a client who has purchased does not 
provide money by account day with which to 
lake up the securities bought: but an authority 
to carry over may be implied from instructions 
10 do so gi\cn in respect of a previous account 
and not revoked.” 

do* The right of carry over that the plaintiff 
^-'laimecl in tins case was explained by him as 
W. 1 : 

■■Df i.very must be made to me in time In 

ciciault carry over ciiargc must be paid in addition 
to delivery. In default it will automatically be 
earned over to the next settlement. I will 
carry o\'er so long as I find it convenient. Then 
I would give notice to say that if delivery is 
not made within a parlicular time, I would 
cover the transection. In case of default 
I would buy in the market and fulfil the con- 
tract It was expressly agreed between us 

that the business should be done according to 
the trade usage as spoken to by me now.” 

the history of the transactions furnished in 
'the earlier paragraphs, it should be clear that 
the carry over was not on each of the settlement 
dates following the original contracts Ex. B. 1 to 
B. 4, but on dates chosen by the plaintiff. Such 
a usage or a right based on such a usage has to 
be negatived even on the basis of the evidence 
of P. W. 4, who represented a firm of stock brokers 
at Madras, and who was examined as an expert 
^vitness. P. W. 4, stated 

“The business with our clients is adjusted either 
by giving delivery or taking delivery as the case 
may be, or otlierwise carrying over the out- 
standing transactions to the next weekly settle- 
ments or delivery dates. I mean by carrying 
over the following ; If there is a sale by a parti- 
cular client the sale is bought back for the same 
settlement at the board rate fixed for that 
settlement and a sale note given for the next 
settlement leaving a difference between the 
bought and sale rates representing the carry 
over charges. Wc are carrying forward the 
same transactions. The carry over charges re- 
present the difference between the purchase or 
sale or the current settlement and the corres- 
ponding sale or purchase for the next settle- 
ment. The carry over charge may be either 
a debit or a credit. In adopting the carry over 
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charges we adopt the procedure followed bv thA 

Bombay brokers.” ^ ® 

Even P- W. I s evidence extracted above would 
support the claim of P. w. 4, that the ri^t 

to carry over must ’oe exercised on the ensi^ 
settlement date. 

(11) It should be remembered that only the rules 
of the Bombay Stock Exchange permitted carrv 

• over, and that too w^as before September 1943 
Between 1945 and 1946, neither Bombay nor Cal- 
cutta Stock Exchange permitted carry over in the 
rules framed by them. 

(12) It is not really necessary in this case to 
refer to the rules and usages of the Calcutta or 
Bombay Stock Exchange to determine the real 
nature of the transactions between the plaintiff 
and the defendant, the real basis of the liability 
which the plaintiff seeks to enforce in this suit 
Whether the plaintiff had an automatic right to 
carry over at his convenience need not arise for 
decision at all in this case. Whether on each of 
the occasions subsequent to Exs. B. ItoB. 4. i.e., 
when, according to the plaintiff, the contracts 
bearing Nos. 1262, 1557, 1603 and 26 (with refe- 
rence to Ex. B. 1 and B. 2) and the contract 
Nos. 1263, 1515, 1554, 1605 and 25 (i. e., with refe- 
rence to Exs. B. 3 and B. 4) were entered into 
there was a fresh contract between the plaintiff 
and the defendant, and whether each of those 
conti'acts was enforceable would be the real points 
for determination at this stage. To illustrate: the 
plaintiff’s case was that E.xs. B. 1 and B. 2 were 
carried over to contract No. 1262 on 15-12-1945. 
The effect of contract No. 1262 was that the 
defendant’s liability under Exs. B. 1 and B. 2 was 
ascertained on 1.5-12-1045; he had to pay the 
difference between Rs. 36-11-0 and Rs. 44 a share, 
which latter ffgure represented the market price 
01 the shares on 15-12-1945. There was a fre^ 
sale on 15-12-1945. If that was the scope of con- 
tract No. 1262. v/as such a ^contract accepted by 
both the plaintiff and the defendant, and was 
.such a contract onfoi'ceable are the questions. 
In other words, was the basis of the defendant's 
liability a unilateral act of the plaintiff or a 
bilateral contract between the plaintiff and the 
defendant? If contract No. 1262 evidenced a bila- 
teral agreement w'hich both the plaintiff and the 
defendant accepted, the question whether Ex. B. 
1 or Ex. B. 2 or both provided for a carry over 
exorcised by the plaintiff by his unilateral act 
need not be considered at all. 

(13) It was common ground that Exs. B. 1 to 
B. 4 represented contracts concluded between the 
plaintiff and the defendant. Exs. B. 1 to B. 4 
were styled memoranda of confirmation. They were 
sent by the plaintiff to the defendant. It was the 
acceptance of each of these memoranda of con- 
firmation that marked the conclusion of each 
of those contracts. 

(14) The procedure adopted by the plaintiff and 
the defendant in the course of their dealings 
can be gathered from the evidence on record. 
We have already pointed out tliat, though before 
September 1943 the Bombay Stock Exchange 
rules permitted carry over, in 1945-46 neither of 
the Stock Exchanges permitted carry over tran- 
sactions by their rules. Ex. A. 4 showed that 
even prior to 7-11-1945, 1. e„ even before the 
date of Ex. B. 1, there were carry over transac- 
tions between the plaintiff and the defendant. No 
doubt, the receipt of Ex. A. 4 was denied by the 
defendant, but we agree with the learned 
Subordinate Judge in rejecting that denial as 
untrue. Apart from these transactions being con- 
sistent with the procedure followed with reference 
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to Exs. B. 1 to B. 4 also, nothing very much 
really turns on the transactions prior to the 
date of Ex. B. 1. 

(15) Either on the basis of standing or specific 
instructions, the plaintiff bought or sold shares 
for the defendant. That was followed up by the 
despatch of confirmation memoranda by this 
plaintiff which also gave the number of the con- 
tract for each transaction. (After tracing the pro- 
cedure adopted by the parties and weighing the 
evidence His Lordship agreed with the Subordi- 
nate Judge who held tha-t no credence could be 
attached to the testimony of the defendant and 
concluded:) There was this ample evidence to 
prove the plaintiff’s case, that each of the con- 
tracts that followed Exs. B. 1 to B. 4 was accepted 
then and there 'by the defendant. He never repu- 
diated any of them till after the receipt of the 
plaintiff’s notice. 

(16) ViTe have already referred to the implica- 
tions of the acceptance by the defendant of each 
of the contracts subsequent to Exs. B. 1 to B. 4 
On each occasion there was a fresh contract for 
the delivery ot shares. It should be remembered 
that the fresh contract was not for the delivery 
of the identical shares of the previous contract 
but a fresh contract for tlie delivery of a similar 
number of shares. 

(17) Learned counsel for the appellant contended 
that the confirmation memoranda did not con- 
stitute evidence of fresh contracts, but that they 
evidenced only an exercise of the right to carry 
over, which right was not conferred by any of 
the original contracts, Exs. B. 1 to B 4 under 
their terms: We are unable to accept this con- 
tention. The course of transactions between the 
parties, to which we have referred in detail above 
even independent of the very essence of a carry 
over, clearly indicated that on each occasion when 
a confirmation memorandum was sent by the 
plaintiff to the defendant, acceptance of that 
memorandum marked the conclusion of a fre^^h 
contract. 

(18) Were any of these contracts unenforceable 
in law IS the next point for consideration. 

(19) Learned counsel for the appellant urged 
that budla contracts were illegal and unenforce- 
able. ‘Ex facie’ the documents even Exs. B. l 

profess to be budla contracts. 
No doubt. Ex. B. 1 showed that the contract was 
governed by the rules of the Bombay Stock ex- 
change, and the date of settlement was shown 
as 13-11-1945, but by then even the Bombay Stock 
exchange did not allow for budla contracts. Thus 
each of the contracts, Exs. B. 1 to B 4 were *ex 
facie’ only ready delivery contracts. That the 
settlements were not effected between the plain- 
tiff and the defendant on the due settlement 
dates fixed by the rules of the Bombay or Calcutta 
Stock Exchange but were effected long after does 
not make the contracts themselves, Exs. B. 1 to 
B. 4 any the less ready delivery contracts. So 
the question, whether budla contracts were illegal 
and unenforceable, does not really arise for 
determination in this case. Each of the contracts 
between the plaintiff and the defendant was for 
ready delivery. 

(20) Even if we assume that despite the tenor 
of the memoranda of confirmation evidencing the 
contracts, in substance, each of the contracts was 
not for ready delivery but for budla, we should 
hold that none of the contracts was unenforceable 
in law. S. 23 of the Indian Contract Act runs: 

“The consideration or object of an agreement 

is lawful unless— 

It is forbidden by law; or 
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is of such a nature, that, if permitted, it would 
defeat the provisions of any law: or 
is fraudulent; or 

involves or implies injury to the person or 
property of another; or 

the Court regards it as immoral, or opposed 
to public policy. 

In each of these cases, the consideration or 
object of an agreement is said to be unlawful. 
Every agreement of which the object or con- 
sideration is unlawful is void.” 

(21) The contention, that budla contracts were 
illegal and, therefore, came within the scope of 
S. 23, Contract Act, was based on Rule 94-C, 
Defence of India Rules. Rule 94(C)(1) contained 
the definitions including the definition of budla. 
Rule 94-C (2) ran: 

“No stock exchange shall, after the 24th Sep- 
tember 1943, permit or afford facilities for— 

(a) the transaction of budla; 

(b) the making of any contract other than 
a ready delivery contract; or 

(c) the carrying out or settlement of any bulda 
transaction or any contract other lhan a 
ready delivery contract.” 

Sub-section (3) of Rule 94-C ran: 

“Any director, Manager, secretary or other 
officer of a Stock E:<change wiio contravenes 
any of the provisions of this rule shall be 
punishable ” 

(22) The provisions of Rule 94-C, Defence of 
India Rules, did not specifically prohibit budla 
contracts as such. The rule prohibited the autho- 
rities of the Stock Exchange from affording faci- 
lities to its members for entering into budla 
contracts or' for settling such contracts. The 
prohibition & the penal clauses applied only to the 
stock exchanges. Penal provisions of any statutory 
rule must of course be construed strictly. Possibly, 
it was not considered necessary bv those who 
enacted R. 94-C, Defence of India Rules, to 
penalise gambling in shares by forward or budla 
contracts so long as facilities for such gambling 
were penalised. It is not however necessary to 
consider what prompted such legislation. What 
we have to consider is the effect of the statutory 
rule Rule 94-C, as it stands. As we have said 
before, R. 94-C in terms did not prohibit budla 
contracts, not did it penalise the parties them- 
selves who entered into such budla contracts. 
Rule 94-C in our opinion, does not furnish any 
basis for an argument, that a budla contract was 
itself illegal. 

(23) The next question is. in view of Rule 
94-C, Defence of India Rules, were budla contracts 
opposed to public policy, and as such did they 
come within the scope of S. 23, Contract Act. It 
should be remembered that Rule 94-C, Defence of 
India Rules, was in force only for a period of 
three years between September 1943 and Septem- 
ber 1946. Budla contracts with a right to carry 
over were known and accepted by many Stock 
Exchanges including the Bombay Stock exchange. 
No instance has been brought to our notice where 
before 1943, a right to enforce a budla contract, 
i.e., a right to carry over, was negatived on the 
ground that such a contract was opposed to 
public policy. If, as we have already pointed out, 
R. 94-C. Defence of India Rules, did not make 
the contract itself iUegal, but only made it illegal 
for the Stock Exchange to afford facilities for 
entering into such a contract or settling the 
claims on the basis of such a contract, we fail to 
see any real basis in R. 94-C for an argument 
that such a contract was opposed to public 
policy. 
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(24) Rule 94-C, Delciice or India Rules, in 
our opinion, is not cnouiih to bring within the 
scope of S. 23, Contract Act, any contract for 
buclla or carry over Ruie 94-C, Defence of India 
Rules does not bar the enforcement of rights and 
liabilities under such contracts by a court. No 
doubt it was common ground that the stock 
exchanges all over India framed rules to accord 
v/ith R. 94-C, Defence of India Rules. The rules 
of the Madras Stock Exchange during the 
relevant period, and the rules of the other stock 
Exchaxiges were similar to these, ran : 

"R,ead the Defence of India rule No. 94-C 
published by the Government of India coming 
into force from the 24th September 1943. 

1. Resolved, that notwithstanding the existing 
rules of the Association to the contrary : 

(a) all transactions shall be done by Members 
tor Ready Delivery and the terms ‘Ready 
delivery’ be mentioned in all contracts passed 
by the Members of the Association; on no 
other terms shall Members be allowed to do 
business: 

(b) 

(c) Members shall not accept havalas between 
themselves or from non-members in respect 
of deliveries to be made under ‘ready delivery’ 
contracts mentioned in para (a) above; this 
however shall not preclude members from 
accepting delivery instructions from clients.” 

The rules of the Stock Exchanges subsequent to 
September 1943 no doubt prohibited anything but 
ready delivery contracts. But it was not these 
rules that made budla contracts providing for 
carry over illegal; nor could it be urged on the 
basis of the rules of the Stock Exchange that a 
budla contract was opposed to public policy. As 
we have already pointed out, if R. 94-C, Defence 
of India Rules, itself did not make a budla con- 
tract as such illegal or opposed to public policy. 
Rules of the Stock Exchange framed to conform to 
R. 94-C, Defence of India Rules, could not be 
opposed to public policy. Besides, it should be fairly 
obvious that the rules of the Stock Exchanges 
were modified subsequent to 24-9-1943 only to give 
effect to R. 94-C, Defence of India Rules, which 
laid certain obligations on the stock Exchanges 
and their officers. No doubt the plaintiff was not 
a member of any Stock Exchange, but then the 
contracts he entered into with the defendant were 
made subject to the rules of the Bombay or 
Calcutta Stock Exchange. 

(25) Though the rules of the Stock Exchange 
prohibited anything but ready delivery contracts, 
thereby prohibiting budla contracts and carry 
over, we are unable to construe the rules as prohi- 
biting any settlement between the two contracting 
parties so long as that settlement was without 
recourse to the Stock Exchange itself. Nor are 
we able to see anything in the rules of the Stock 
Exchange or in R. 94-C, Defence of India Rules, 
prohibiting a fresh contract between the parties, 
a contract not prohibited either by law or by the 
rules of the Stock Exchange. 

(26) Learned counsel for the appellant invited 
our attention to an imreportcd decision of Mack 
J. in ‘C. S. No. 226 of 1945 (Mad)’ etc. With all 
respect to that learned Judge we find our.selves un- 
able to follow his reasoning. The decision, we are 
informed, is the subject-matter of an Original 
Side Appeal, and we have therefore refrained 
from considering in detail the reasons given by 
that learned Judge for holding that a budla 
contract fell within scope of S. 23, Contract Act, 
and was unenforceable, if the contract was entered 
into during the period R. 94-C, Defence of India 
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Rules was in force. The unreported decision of 
Rajamannar C. J. and Panchapakesa Aiyar j 
in ‘O. S. A. No. 4 of 1948 (Mad) was also referred 
to during the course of the arguments before us 
But that dealt with a case of an extension of time & 
it afforded no direct authority for a decision of 
the question, whether a contract to carry over 
entered into between 1945 and 1946 was unenfor. 
ceable, 

(27) Our finding is that each of the contracts 
subsequent to Exs. B. 1 to B. 4, i.e., contracts Nos 
1262, 1557, 1603, and 26, and 1266, 1515, 1554, 1605 
and 25 was true and that each of the contracts 
was enforceable. 

(28) The only other contention of the learned 
counsel for the appellant that remains to be dis* 
posed of is that in the absence of proof of any 
claim in the suit was really based on a right to 
loss sustained by the plaintiff he was not entit- 
led to any damages: he was only a broker, and the 
indemnity. In analysing the transactions between 
the parties we have already pointed out 
that at the date of each contract, there was a 
determination of the liability under the previous 
contract and a fresh contract to sell i.e.. to sell 
for ready delivery. After the last of those con- 
tracts, 25 and 26, the plaintiff proved he bought 
in- shares to cover the contracts that had been 
entered into by the defendant. Though there was 
reference to a right to indemnity in the plaint, 
the real nature of the transactions between the 
parties, in our view, was to ascertain the liability 
of the parties at each stage. That itself was ac- 
cepted by both the parties and that led to a 
fresh contract at each stage. The appeal falls 
and is dismissed v/ith costs. 

B/V.S.B. Appeal dismissed. 
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V. Ij. Narasu, carr 3 ung on business under 
the name and style of Narasu Pictures Circuit, 
Appellant v. P. S. V. Iyer and others. Respon- 
dents. 

Original Side Appeal No. 49 of 1950, DZ-r 
1-8-1952. 

Contract Act (1872), Ss. 56 and 39 — 
coines impossible — Suit for damages for 
breach of contract — Contract in writing im* 
not containing condition excusing non-per- 
formance — Applicability of doctrine of frustra- 
tion — Self-induced frustration — Burden of 
proof — (Evidence Act (1872), Ss. 101-103). 

A contract may be in writing and em- 
body the terms agreed to by the parties 
and may not contain a condition excusing 
r:on-performance under certain contingen- 
cies; but still in the absence of any thing 
to indicate a contrary intention, there is 
an implied condition that the contract will 
cease to operate if the basis on which it 
rests disaopears or becomes fundamental- 
ly alteredr (Paras 6, 10) 

The change, however must be of a fur^ 
damental and sweeping character which 
kills the contract itself and not merely ono 
of a temporary nature which leaves the 
contract alive and capable of being per- 
formed at a future date. That question is 
a question of fact to be determined on a 
consideration of all the facts. (Para 14) 

Where the contract is one to which this 
principle known as the doctrine of frus- 
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tration is applicable the fact that the per- 
formance under the contract is a conti- 
nuing one over a period and not confined 
to a single venture does not make it in- 
applicable. (Para il) 

But mere frustration does not excuse 
the parties of non-performance. As a re- 
sult of the combined effect of Ss. 56 and 
Contract Act, which is the law in 
India governing the matter, the frustra- 
tion must be one which is not self-induc- 

(Para 22) 

The burden of establishing that the 
frustration is self-induced is on the plain- 
I ^ (Para 23) 

That it is self-induced cannot be 
established by showing the existence of 
mere passive negligence. It is not every 
negligent act or omission to which the 
frustration might ultimately be traced 
that can be held to be default or neglect 
such as would exclude the application of 
the principle of frustration. It should be 
of such a character that it might be fairly 
inferred therefrom that the promisor has 
intention of performing the contract 
and has in effect repudiated it. The con- 
duct must be such as could be held to 
amount to repudiation within the meaning 
of S. 39 of the Contract Act. (Para 20; 

The fundamental basis, upon which a 
contract between the producer and a 
theatre owner to show a picture at the 
theatre, for a period and share the profits 
dunng that period rests, is the continued 
existence of the theatre. If the theatre 
•owner who bought the theatre, was not 
aware of any defects in the building and 
subsequently owing to the authorities de- 
claring It unsafe and ordering it to be de- 
molished the show is interrupted there is 
frustration of a fundamental character 

producer that the 
theatre had been reconstructed subse- 
quently and therefore the show could 
have been resumed is unsustainable when 
the reconstructed building, completed 
af^r a long lapse of time, radically 
differs from the original theatre in point 
of structure, accommodation and earning 
capacity and also due to the fact of delay 
the picture in question might not attract 
as much crowd as it might have done be- 
fore because of the ephemeral and evane- 
scent attractions that pictures generally 

such a case the producer 
only charges the theatre owner with mere 
negligence and not negligence which 
would amount to repudiation under S. 39 , 
Contract Act he would not be entitled to 
any damages. (Paras 4, 10, 16, 17, 25, 27) 

Anno: Cont. Act, S. 56 N. 2; S. 39 N. 2: Evi 
Act, Ss. 101-103, N. 25, 44. 

N. Rajagopala Iyengar, for Appellant: S 
Sankara Iyer, T S. Rangarajan, K. S. San- 
kara Ayyar, V. Sundaresan and A. K Srira- 
man, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 

(*35) 1935 AC 524: (AIR 1935 PC 128) 21 22 

(1898) AC 593 ^ 2i 

(1916) 2 AC 397: (85 LJ KB 1389) 

(1918) AC 119: (87 LJ KB 370)' 17 

(1919) AC 435: (88 LJ KB 211) 

7, 11, 13, 17, 20, 22 


(1926) AC 497: (95 LJ PC 121) 7 

(1942) AC 154:- 

(110 LJ KB 433) 6, 8, 21, 22, 23 

(1647) Aleyn 26; (82 ER 519) 6 

(1863) 3 B & S 826: 122 ER 309 4, 6, 8, 21 

(1875) 10 CP 125: (44 LJ CP 27) 17 

(1856) 5 HLC 673: (25 LJ Ex 253) 6 

(1916) 1 KB 811: (85 LJ KB 919) 15 

(1921) 2 KB 526: (90 LJ KB 707) 21 22 

(1948) 1 KB 184: (1947-2 All ER 666) ' 17 

VENKATARAMA AIYAR J. : This is an 
appeal by the defendant against the judgment 
and de^iee in C. S. No. 118 ct 1947 on the file 
of the Original Side of this court. The appel- 
lant is the Managing Director of a company 
called the Presidency Talkies Ltd., which owns 
a cinema house called “the Paragon Talkies”. 
The plaintiff is the producer of a film called 
Rukmangadan”. On 31-8-1946 an agreement 
was entered into between the parties, (Ex. P. l) 
for exhibiting this picture in the Paragon 
Talkies. The agreement runs as follows: 

31st August 1946 
io 

Mr. P. S. V. Aiyar, 

Messrs. Ayyar Productions. 

Mount Road, Madras. 

Dear Sir, 

^ In continuation to our letter of the 28th 
mst. and with further reference to our per- 
sonal interview of the 30th, we agree to re- 
lease your picture ‘Rukmangadan’ featuring 
G. N. B. and others, in continuation of “Maya- 
machindra” in our Paragon Talkies, Madras, 
on the following terms : 

1. Date of release: In continuation to ‘Maya- 
machindra’ failure on your part to supply 
your picture immediately in continuation of 
“Mayamachindra” shall make this contract 
null and void, but on or before 10-10-1946 

2. Percentage: Sixty per cent of the nett 
collections, for the first week, 55 per cent for 
Ihe second week and 50 per cent thereafter 
throughout to be to your share. 

3. Hold over: The picture will be stopped 
when the weekly nett collections fall below 
the hold over figure of Rs. 3600 nett. 

4. Publicities: All publicities inclusive of 
Banners, Posters, press publicities. Theatre 
decorations, etc., to, be done by you, and to- 
wards our share of advertisement charges we 
will pay you a sum of Rs. 125 per week for 
the first eight weeks and thereafter Rs 100 
only per week. 

5. General: Usual Theatre free passes will 
be issued by us. Your share of the oicturp 
will be paid at the end of each week 

Yours faithfully 

for Narasu Pictures Circuit, 

_ X At. , (si^ed) V. L. Narasu 

I agree to the above for Ayyar Productions. 

(signed) p. s. V. Ayyar.” 

• ^*11 ^ 4 on board on 23-10-1946 and 

was running tiU 5-12-1946. In the beginning of 
December 1946 there were heavy rains and on 
the night of 5th December a portion of the rear 
wall of the t^kies collapsed and three persons 
were On receipt of this information the 

Police telephoned to Mr. Meeran, Engineer of 
the Corporation of Madras to inspect the pre- 
mises and reiwrt on their condition. The report 
which he sent is Ex. P. 2(a). Therein he stated 
that pending a thorough investigation by him 
which could not then be carried out owing to 
rains, “the performance in the Theatre should 
be suspended”. On this, the Commissioner of 
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Police directed the defendant ‘'to suspend shows 
in the Tallvies from today onwards until further 
orders, as tiie Engineer of the Corporation of 
Madr . c nas cerliiied that the Talkies is unfit to 
be i: cd for iJte shows at present” (Exs. P. 2 
datect <?-12-lfJ4n). B;,‘ Ex. P, 3 the defendant 

communicated this to the plaintiff on the same 
day. 

(2j On i4-]2-l!)46 the premises were again 
inspected both by the Corporation Engineer and 
the Commissioner. The Engineer was definitely 
of the opinion that the building was “unsafe 
for being used as a Cinema Theatre or for any 
other public purpose”. On this, the Corpora- 
tion Commissioner wrote to the Commissioner 
of Police Ex. P, 4 as follows : 

“In my opinion, the whole building should be 
pulled down immediately so as to avoid any 
further mishaps and should be reconstructed 
as 1 do not consider the existing structure to 

be sound Under the circumstances. I 

would request you to cancel the licence al- 
ready issued to the Paragon Talicies and not 
to renew it until the building is reconstructed 
and the Chief Engineer to Government certi- 
fies it to bo sound and safe.” 

This was communicated to the defendant, who 
thereupon wrote Ex. P. 5 to the plaintilf on 19- 
12-1946. Therein, after setting out the above 
facts, the defendant wrote “consequently we re- 
gret to inform you that our contraci to exhibit 
your picture ‘RukmangadhaiT at tue Paragon 
Talkies has lapsed because of impossibility of 
performance.” A cheque for Rs. 307-15-6 
being the amount due to the plaintiff on account 
of the collections on the 4lh and 5th December 
1946 was also enclosed along with Ex. P. 5 and 
was received by the plaintiif without prejudice 
to his rights under the contract. After a pre- 
liminary exchange of notices, Ex. P, 7 and Ex. 

P. 8. the plaintiff instituted the suit, out of 
whicli the present appeal has arisen claiming 
R.S. 85000 as damages for breach of contract by 
the defendant. In the plaint, it is alleged that 
under the agreement between the parlies the 
defendant was under an absolute obligation to 
exhibit the picture; that he was further negli- 
gent in that he did not maintain the Theatre 
in a proper state of repair; and that, therefore, 
he was in default and liable for damages. The 
defendant filed a written statement denying that 
he was under any absolute liability to exhibit 
the picture whether the Theatre was in exis- 
tence or not; he also denied that he was negli- 
gent in the maintenance and upkeep of the 
Theatre. He contended that the contract had 
in the events which had happened become im- 
possible of performance and frustrated; that 
he was. therefore, discharged from his liabi- 
lities thereunder, and that, in any event, the 
damages claimed were excessive. The suit was 
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A. I. B. 


(3) On the contentions 
before us three questions 
tion : 


that have been urgeij 
arise for determina- 


(1) Whether the liability undertaken by the 

1 was absolute and 
whether he is, in consequence, liable for 

a breach of warranty; or whether there 
has been frustration of the contract so al 
to discharge him from his obUgations 
thereunder; 


(2) Whether the defendant is liable on the 
contract on the ground that the frustration 
resulted from his own default or neglect 
and ’ 


(3) to what damages, if any, the plaintiff is 
entitled. 


(4) On the first question, it is necessary to 
refer to the facts on which the contentions are 
based. Under Ex. P. 1 the appellant agreed to 
exhibit the picture in “our Paragon Talkies”. 
This Theatre belonged to the Presidency Talkies 
Ltd. of which he was the Managing Director 
and in which he held the majority of shares 
and the agreement was for sharing of collec- 
tions between the producer of the picture and 
the owner of the Theatre. The continued exis- 
tence of the Theatre is the fundamental basis 
on which this agreement rests and that is also 
implied in clause (3) which prescribes the hold 
over figure and clause (5) which refers to the 
issue by the defendant of the “usual Theatre 
free passes”. The following observations of 
Justice Blackburn in — ‘Taylor v. Caldwell*, 
(1863) 3 B & S 826: 122 E R 309 at 312 con- 
struing a similar agreement aptly apply to the 
suit contract: 

“The effect of the whole is to shew that the 
existence of the Music hall in the Surrey 
Gardens in a state fit for a concert was es- 
sential for the fulfilment of the contract — 
such entertainments as the parties contem- 
plated in their agreement could not be given 
without it.’* 


(5) It is also established that it had become 
impossible to exhibit the picture in Paragon 
Talkies after 5-12-1946. On 6-12-1946 the Com- 
missioner of Police prohibited further shows in 
the Talkies pending final orders and eventually 
the Theatre itself was condemned and ordered 
to be pulled down and the licences which had 
to be obtained under the Cinematograph Act 
and the City Police Act were cancelled. The 
theatre itself was in fact pulled down and a 
fresh theatre was constx’ucted by April 1948. 
Thus, ihe contract had become impossible of 
performance both by reason of the cancellation 
of the licences and the disappearance of the 
very theatre in which, under the agreement, the 
picture had to be exhibited. 


heard by Mr. Mack J. who held that there was 
in the contract an implied warranty by the 
defendant “that the Paragon Talkies would be 
available for the running of I his picture through- 
out the period the partie.s contemplated”: and 
that further “the plaintiff had succeeded in 
proving positively default or neglect on the 
part of the defendant in addition to establish- 
ing the broach of the implied warranty in the 
suit contract.” On the question of damages, 
he held that there were no data available for 
determination of the same and awarded a de- 
cree for Rs. 25000 in favour of the plaintiff. The 
defendant appeals. 


(6) These facts are not seriously in dispute. 
The argument on behalf of the plaintiff, how- 
ever, is that when there is a contract in writing 
embodying the terms agreed to by the parties, 
that alone should govern the rights of_ the 
parlies and that in the absence of a provision 
excusing non-performance in the events which 
happened, the defendant would be liable for 
damages for breach of the agreement; and that 
the same result would follow, if it is held that 
the defendant had impliedly warranted that the 
theatre would be available for the performance 
of the contract in which case he would be liable 
for damages for breach of warranty. As observed 
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‘Paradyne v. Jane\ 


in an old English case 
(1647) Aleyn, 26 

When the party, by his own contract, creates 

a duty or charge upon himself, he is bound 

0 make it good, if he may, notwithstanding 

any accident by inevitable necessity, because 

he might have provided against it by his con- 
trsct* 

It is not disputed that the rights and obligations 
Of paities to a contract are those that flow 
irom the terms to which they have agreed un- 
der the contract and that what the court has 
to do IS merely to interpret those terms for the 
purpose of giving effect to them. “When a law- 
ful contract has been made a court of law 

has no power to discharge either party from 
the performance of it”, and “no court has an 
absolving power” per Earl Loreburn in — ‘FA 
Tamplin Steamship Co. Ltd. v. Anglo-Mexican 
Petroleum Products Co. Ltd.’ (19161 2-A r 
397 at pp 403 and 404. But that, however does 
not conclude the matter. It is settled by a 
long course of decisions that even though a con- 
tract might on the face of it be absolute and 
positive It may nevertheless be subject to an 
implied condition that in certain events it should 
become inoperative and void. In — ‘Joseph 
Constantine Steamship Line Ltd. v. Imneri^l 
Smelting Corporation Ltd. (1942) A C 154 
Lord Wright observed: ^ 

“It is true that a contract absolute in terms 

The contractor! 

If he cannot perform, must pay damages 
Prima facie’, the actual language governs 
But a contract absolute in terms is not neces- 
sarily absolute in effect. It is in all caspc 
a question of construction as Lord Cranworth 
L. C. pointed out in — ‘Couturier v Hastip’ 
(1856) 5 H. L. C. 673 at p. 681 ’’ ® ’ 

This principle is well established in the class 
of cases known as frustration cases. A leading 
case on the subject is — ‘Taylor v CaldtOn® 
(1863) 3*8 & S 826: 122 E R 309 at nn 819 la’ 

314, already referred to. The facts of thit ca^se 

were that Messrs. Caldwell and BishoO who 
were the owners of a Music Hall oaiiL 
Surrey Gardens, agreed with Messrs Taylor & 
Louis that they should have the use of tCLn 
on 4 specified days for music concerts: 

drat flt?“Ta?Sr? a! 

Bishop ;o? ShTAo^Snol 

the contention on their behalf was that there 

in the contract absolving 
the defendant from liability in case the nr/ 

mises were destroyed, they were liable absol 

lutely for damages for breach of the extract 

■The decision in — ‘Paradyne v. Jane’ (1647)' 

Aleyn 26 was relied on in support of thi/rnP 

tention Repelling this contenUon and holdW 

that the contract had come to an end Wart 
burn J. observed as folloivs- ’ 

“The parties when framing their agreement 

possibUity of such a disaster, and hT^e Lade 
no express stipulation with reference to it 
so that the answer to the question must de-! 
pend upon the general rules of law applicable 
to such a contract. There seems no doubt 
that where there is a positive contract to do 
a thing, not in itself unlawful, the contractor 
must perform it or pay damages f6r not doing 
it, although in consequence of unforeseen ac- 
cidents, the performance of his contract has 
become unexpectedly burthensome or even 
impossible But this rule is only appli- 
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cable when the contract is positive and ab- 

subject to any condition eitlier 
w/nh “ implied; and there are authorities 
which’ as we think, establish the principle 
that where, from the nature of the contract 
It appears that the party must from the be- 

il “Hid not be 
fulfilled unless when the time for the fulfil- 

ment of the contract arrived some particular 
specific thing continued to exist, so tLt, when 
entering into the contract, they must have 
contemplated such continuing existence as the 
foundation of what was to be done; there in, 
the absence of any express or implied war- 
ranty that the things shall exist, the contract 
IS not to be construed as a positive contract' 
bus as subject to an implied condition that 
the parties shall be excused in case, before 
breach, performance becomes impossible from, 
the perishing of the thing wfithout default of 
the contractor. 

There seems little doubt that this implica- 
tion tends to further the great object of 
making the legal construction such as to ful- 

nl the intention of those who entered into the- 
contract. 

The learned Judge then referred to various, 
other classes of contracts including personal 

and obsLved:''"''^^'^ them. 

In none of these cases is the promise in words 
other than positive, nor is there any express 

destruction of the person’ 

^ excuse the performance; but 
that excuse is by law implied, because from* 
the nature of the contract it is apparent that 
the parties contracted on the basis of the con- 
existence of the particular person or 

1 The principles enunciated above are firm- 

England and have 
been affirmed by decisions of the highest autho- 

nty. In Bank Line Ltd. v. Arthur CaneL 

C^. , (1919) A. C. 435 at 445 Viscount Haldane 
observed : 

“What is clear is that where people enter into- 
a contract which is dependent for the possi- 
bility of its performance on the continued 
aval ability of the subject-matter and that 
availability comes to an unforeseen end bv 
reason of circumstances over which its owner- 
had no control, the owner is not bouAd un- 
less It is^ quite plain that he has contracted, 
xo 0© so* 

Ltd~ A^r Tue Steamship Co. 

+ + S' P- the law is thus 

stated by Lord Sumner * ^ 

“An event occurs, not contemplated by the- 
parties and therefore not expresLy deMt 
w-ith in their contract, which, when it han- 
pens, frustrates their object. Evidently it ?s 
their common object that has to be frustrated 

one LaTtv'^or individual advantage which 

vX '^hat the lal pro- 

\ides must be a common relief from this 

an immediate 

termination of the obligations as regards fu- 
ture perfomance This is necessaryf because 
otherwise the party would be bound to a con- 
tract, which is one that they did not really 
make. If it were not so, a doctrine designed 
to avert umntended burdens would oneratfv 
to enable one party to profit bv the event 


T 
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Mid to holci llv other, ii he so chose, to a 
.cw obligcilioii." 


'g) Th.o princiolc of the decision in — ‘Taylor 
Ca' iweir. B & S 826 ; 122 E R 309, 

i.s nc<i oonfiP-cd lo cises where a specific thing. 
r!e certo corpote’, the continued existence of 
’.'.hicii is the basis of the contract, has perished 
■i.'fore the time for neriormance. It has been 
..pohed to cases in which there is such a vital 
hange of circumstances as to render the con- 
rari obsolete onci unreal. In — ‘Joseph Con- 
tantine Steamship Line Ltd. v. Imperial Smelt- 
ing Corporation Ltd.’. (19-12) A. C. 154 at p. 
:72, Viscount Maugham classified the frustra- 
'ion cases into four groups. He observed: 


• Frustration may occur as I have already men- 
Tioned in very different circumstances. First. 
]n cases resembling the present where there 
has been the destruction of a specific thing 
nocessary for the purpose of the contract. 
Secondly, where performance becomes vir- 
tually impossible owing to a change in the 
law. Thirdly, where circumstances arise 
which make the performance of the contract 
impo.ssible in the manner and at the time con- 
templated. Fourthly, where performance be- 
comes impossible by reason of the death or 
incapacity of a party whose continued good 
health was e.ssential to the carrying out of 
ihe contract.” 

(9) In Halsbury’s Laws of England. Vol. 7, 
page 213, the law on the subject is stated in 
the following terms: 

“Where it appears from the nature of the con- 
tract and the surrounding circumstances that 
the parties have contracted on the basis that 
some specified thing without which the con- 
tract cannot be fulfilled will continue to exist 
or that a future event which forms the foun- 
dation of the contract will take place, the 
contract, though in terms absolute, is to be 
construed as being subject to an implied con- 
dition that if before breach, performance be- 
comes impossible without default of either 
parly and owing to circum.stances which were 
not contemplated when the contract was 
made, the parties arc tc be excused from 
further performance.” 


(10) The result of the authorities, therefore, 
iS that in the class of cases to which the doc- 
trine of frustration applies, there will be im- 
plied in the contracts a condition that they will 
cease to be operative if the basis on which they 
rest disappears or becomes fundamentally al- 
tered. This, however, is a rule of construction 
and must yield to any contrary intention which 
the agreement might disclose. But our atten- 
tion has not been drawn to anything in Ex. P. 1 
indicative of a contrary intention. We are, 
therefore, unable to accede to the contention of 
Ihe lespondent that a warranty by the defen- 
dant that the theatre would be available for 
performance during the entire period of the 
contract should be implied therein. On the 
other hand, on the finding that the continued 
existence of the Paragon Talkies was the basis 
on which both parties entered into the con- 
tract and that performance therein became im- 
possible both by reason of the cancellation of 
the licences and the disappearance of the 
Theatre, there must be implied in the agreement 
a condition that it should terminate in case the 
licenses arc cancelled or the Theatre ceases to 

exist. 


(11) Mr. K. S. Sankara Iyer, the learned Ad- 
vocate for the respondent put forward two con- 
tentions based on — ‘F. A. Tamplin Steamship 
Co. Ltd. v. Anglo Mexican Petroleum Products 
Co. Ltd.’, (1916) 2 A. C. 397. One is that the 
principle of frustration would not apply when 
the performance under the contract is a con- 
tinuing one extending over a period, whether 
fixed or indeterminate, as distinguished from a 
single venture or a specific act and that, there- 
fore. there could be no frustration of an agree- 
ment like Ex. P. 1. In support of this position, 
the following observations of Lord Parker were 
relied on : 

“There is, so far as I can find, no case in which 
this principle has been applied to time char- 
terparlies as distinguished from charterparties 
which contemplate particular voyages.” 

It was argued that if the principle of frustra- 
tion was inapplicable to time charterparties, it 
would for the same reason be inapplicable to 
a continuing contract like Ex. P. 1. It may be 
mentioned that Viscount Haldane did not share 
this opinion and observed that the contract 
being for a period was only an element to be 
taken into consideration; while Lord Atkinson 
expressed himself definitely against this view. 
He observed : 

‘T am quite unable to agree with the conten- 
tion urged by the respondents that the prin- 
ciple of these decisions can never apply to a 
time charter.” 

This controversy" was set at rest by the decision 
in — ‘Bank Line Ltd. v. Arthur Capel & Co.*, 
(1919) A C 435, where it was held that the fact 
that the charlerparty was for a time did not ex- 
clude the application of the doctrine of frustra- 
tion. This contention must, therefore, be reject-* 
cd. 

(12) The second contention is that even on 
the facts as found in the present case, there 
was no scope for the application of the 'doctrine 
of frustration. The argument is that there 
could be no frustration, unless the change of 
circumstances is of a permanent and funda- 
mental character; that the cancellation of the 
licences and demolition of the theatre were 
temporary features; that it was possible to build 
a new theatre in accordance with the police 
requirements within a measurable period and 
that was in fact done by April 1948; and su^ 
temporary interruptions could not be held to 
frustrate the contract. Reliance is placed on 
the decision of the majority of the House in ^ 
‘F. A. Tamplin Steamship Co. Ltd. v. ^gl® 
Mexican Petroleum Products Co. Ltd.’, (1916) 
2 A C 397. In that case, a steamship was char- 
tered for a period of five years under & 5 
ter-party dated 18-5-1912. In December 

vessel was requisitioned by the Admiralty anci 
.structural alterations were made so as to m^e 
it suitable for transport of troops. 
juncture the owner of the vessel brought ^ 
action for a declaration that the contract oateo 
18-5-1912 had come to an end as a result oi 
requisition by the Government. Tl^ 
of the House consisting of Lord 
L. C. Earl Loreburn and Lord Parker held tnai 
there was no frustration of the contract, wnu 
Viscount Haldane and Lord Atkinson 
contrary. Earl Loreburn stated the principles 

applicable in the following words : 

“A Court can and ought to examine the con- 
tract and the circumstances in which it was 
made, not of course to vary, but only w 
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explain it, in order to see whether or not 
from the nature of it the parties must have 
made their bargain on the footing that a 
particular thing or state of things would 
continue to exist. And if they must have 
done so, then a term to that effect will be 
implied, though it be not expressed in the 
contract. In applying this rule it is manifest 
that such a term can rarely be implied ex- 
cept where the discontinuance is such as to 
upset altogether the purpose of the contract. 
Some delay or some change is very common 
in all human affairs, and it cannot be sup- 
posed that any bargain has been made on 
the tacit condition that such a thing will not 
happen in any degree.’* 

(13) This statement of the law does not 
materially differ from what Viscount Haldane 
stated. He observed : 

“And where the interruption is simply one of 
an interim character and likely to cease so 
soon as to leave the rest of the period stipu- 
lated free for the revival of the rights and 
duties of the parties after what amounts to no 
more than a temporary cessation of the power 
of performance, then, not only where there 
is an express stipulation covering the case 
which has occurred, but possibly even where 
there is no such stipulation, the contract may 
be regarded as not becoming destroyed but 

only suspended But if the facts be such 

that it appears that the power of performance 
has been wholly swept away to such an 
extent that there is no longer in view a 
definite prospect of this power being restored 
then the contract must be looked upon as 
being wholly dissolved, and the courts cannot 
take any course which would in reality im- 
pose new and different terms on the parties.*’ 

As was remarked in — ‘Bank Line Ltd v 
Arthur Capel & Co.*, (1919) A C 435 the differ- 
ence between the two views expressed in — 
‘F. A. TampUn Steamship Co. Ltd. v Anglo 
Mexican Petroleum Products Co. Ltd.*, (1916) 
2 A C 397 was not so much with reference to 
the principles applicable as to their application 
to the facts of the case. 

(14) On these principles, the question to be 
determined is whether the change of circum- 
stances established in this case was of an inte- 
rim and temporary character which left the 
contract alive and capable of being performed 
at a future date or whether it was so sweeping 
and fundamental that it killed the contract 
itself. That is a question of fact to be deter- 
mined on a consideration of all the facts and 
circumstances of the case. 

(15) What then are the facts? There is an 
order of the Police authorities condemning the 
theatre as unsafe and directing it to be pulled 
down. That was done. Was there thereafter 
any further obligation on the part of the appel- 
lant to rebuild the theatre? If not, on what 
ground is it to be held that the contract still 
subsisted in a state of suspended animation’ 
To visualise the situation, could the plaintiff 
have obtained in 1947 after the old theatre had 
been demolished and before the new theatre 
had been built a declaration that the contract. 
Ex. P. 1 was subsisting between the parties and 
could be put into operation if and when a new 
theatre was constructed? If the contention of 
the respondent is right, he would be entitled 
to such a declaration. To grant such a decla- 
ration would be in the words of Rowlatt J. in 
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— ‘Distington Hematite Iron Co. Ltd. v. Possehl 
& Co.*, (1916) 1 K B 811 at p. 814, 

“Not to maintain the original contract but to 

substitute a different contract for it.” 

It is this feature that completely distinguishes 
this case from — ‘F. A. Tamplin Steamship Co. 
Ltd. V. Anglo Mexican Petroleum Products C«. 
Ltd.’, (1916) 2 A C 397, in which the steam- 
ship which was the subject-matter of the con- 
tract continued to exist, though having been 
requisitioned by the Admiralty, it was not 
immediately available for performance under 
the contract. 

(16) Then again, the theatre which came into 
existence in 1948 was far different from the 
one which was pulled down, in point of struc- 
ture, accommodation and earning capacity 
This appears on the evidence of D. W. 2 who 
stated that the entire structure of the old thea- 
tre was pulled down, new foundation and new 
structures made and that the new theatre pro- 
vided accommodation for 100 people more in 
the higher classes and the balcony. Thus the 
Paragon talkies which came into existence in 
1948 was substantially different from the 
Paragon talkies which was the subject-matter 
of the contract, Ex. P. 1. 

(17) The nature of the trade is again a very 
material element in determining whether the 
events which happened merely suspended the 
performance under the contract or put an end 
to it. It is well known feature of the Cinema 
business that the pictures have an ephemeral 
existence and their attractions are evanescent. 
When they are first put on board, they draw 
crowds and after running their course for a! 
season of longer or shorter duration they lose 
their hold over the cinema-going public and 
are consigned to the limbo of oblivion, seldom 
to be seen again on the screen. The exhibition 
of “Rukmangadhan” in 1948 would commercially 
be a proposition totally different from the con- 
tinuance of “Rukmangadhan** in December 
1946 in terms of Ex. P. 1. In — ‘Jackson v. 
The Union Marine Insurance Co. Ltd.*, (1875) 
10 C P 125, there was a charterparty in Novem- 
ber 1871 under which the ship was to proceed 
with all possible despatch from Liverpool to 
Newport and there load a cargo of iron rails 
and then proceed to San Franscisco. On its way 
from Liverpool to Newport on 3-1-1872 the 
ship ran aground amidst rocks. The charterer 
threw up the charter on 15-2-1872. In an 
action by the owner of the ship on the char- 
terparty, it was held that the delay which must 
happen in can-ying out repairs to the ship 
frustrated the agreement as a commercial 
venture and that both parties were released 
from their obligations thereunder The repairs 
were in fact completed in August 1872 In — 
‘Metropolitan Water Board v. Dick Kerr & Co. 
Ltd.’, (1918) A C 119 the defendant agreed in 
1914 to contract a reservoir within six years. 
In February 1916 the Ministry of Munitions 
prohibited him from proceeding with his work 
under the contract. In May 1916 the plaintiff 
sued for a declaration that the agreement of 
1914 was still subsisting. The defendant con- 
tended that it had come to an end. It was held 
that the interruption caused by the prohibi- 
tory order issued by the Ministry of Munitions 
was of such a character and duration as to 
make the contract, when resumed, a different 
one from the contract which was interrupted 
and that therefore, the agreement had been 
frustrated and ceased to be operative. 
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On the facts — 'Metropolitan Water Board 
V. Dick Kerr & Co. Lid.'. (1918) 119 is 

very near the present case. The position of the 
defendant on whom Ex. P. 2 and Ex. P. 4 had 
been served by the Commissioner of Police 
in this case is not diUeront from that of the 
defendant in — ‘Metropolitan Water Board v. 
Dick Kerr & Co. Ltd.'. (1918) AC 119 on whom 
a prohibitory order had been served ^ by the 
Ministry of Munitions in February 1916. More- 
over. that was a building contract, whereas the 
present one is a commercial contract as to 
whicii the following observation of Lord Finlay 

L. C. is apposite: , . ^ 

“It was not disputed, as I understand the 
argument for the appellants, that in the case of 
a commercial contract, as for the sale of goods 
or agency, such a prohibit ion would have 
brought it to an end.” 

It was held that the position was the same 
even with reference to the building contract. 
1 ,^ _ ‘Bank Line Ltd. v. Arthur Capel & Co.’. 
(1919) A C 435 there was a charterparty dated 
16-2-1915 for a period of one year. On 11-5-1915 
the steamer was requisitioned by the Admi- 
ralty, but released in September. The ovvner 
sold the vessel to a third party and in an acdion 
on the charterparty for damages for non-deli- 
very, it was held that the requisition and de- 
tention of the steamer destroyed the identity of 
the chartered service and entitled the defend- 
ants to treat the charterparty as at an end. 
The latest case on the subject in England is 
the one reported in — ‘Morgan v. Manser , 
(1948) 1 K B 184, where a contract entered 
into in 1938 for a period of ten years was held 
frustrated and not merely suspended 
defendant being called for war service in 1940. 
In the light of the principles adopted in the 
above cases, it is impossible to hold 
interruption in this case was merely of a tom- 
porsry chsrsctcx* snd thot the 6ntirG conlitict 

was not frustrated. 

(18) It was also sought to be contended that 
the Paragon talkies theatre was not in such an 
unsafe condition in December 1946 as to be 
required to be demolished completely, that by 
reconstructing the walls with bricks the theatre 
might have been put in a working condition; 
and that, therefore, the appellant could not 
plead frustration. There is unimpeachable do- 
cumentary evidence that the theatre was unsafe 
for use bv the public. That was the opinion 
which P W. 2 himself expressed as recorded 
in Ex. P. 4. The opinion of the Government 
Engineer was that the structure was quite un- 
sound and that the whole building should be 
pulled down and properly reconstructed (vide 
Ex. P. 9). As against this, we are unable to 
attach any weight to the oral evidence on the 
side of the plainlifT, that the theatre could have 
been set right by reconstruction of the walls. 
But apart from that, there was the order of 
the appropriate authorities directing the demo- 
lition of the theatre and the appellant was 
bound to carry out that order and had no 
choice in the matter. Likewise the order of 
the Police Commissioner cancelling the licences 
was final and not open to question. These 
orders struck at the very foundation of the 
contract and rendered it impossible of perform- 
ance Our conclusion on the first question 
I accordingly is that in the events which hap- 
inened the agreement became frustrated and 
!the appellant was discharged from his obliga- 

i tions thereunder. 


( Venkatarama Aiyar J.) A, I, R, 

(19) On this conclusion, the question next 
arises for consideration whether the frustration • 
of the contract was due to the default or neg- 
lect of the defendant, Mr. N. Rajagopalan, 
the learned advocate for the appellant, did not 
controvert the position that if frustration was 
brought about by the default or neglect of the 
appellant, he would continue to be liable on 
his obligations under the contract. The very 
authorities which recognise that frustration 
terminates the contract also lay down that it 
must be without default or neglect of either 
parly. The controversy before us has been as 
to what constitutes default or neglect for the 
purpose of this rule and whether such default 
or neglect has been established against the 
appellant. The authorities in which this 
question had actually to be decided are few; 
and it cannot be said that the law on the sub- 
ject is finally settled in England. 

(20) In — ‘Bank Line Ltd. v. Arthur Capel 
& Co.’, (1919) A C 435 at p. 452, there are 
certain observations in the speech of Lord 
Sumner which may be taken as the starting 
point for discussion. He observed : 

“I think it is now well settled that the prin- 
ciple of frustration of an adventure assumes 
tliat the frustration arises without blame or 
fault on either side. Reliance cannot be plead- 
ed on a self-induced frustration; indeed, such 
conduct might give the other party the option 
to treat the contract as repudiated.” 

The words “self-induced” frustration are im-, 
portant and furnish a clue to the solu- 
tion of the question. They clearly imply| 
that the act or omission which results in frus- 
tration must be something deliberate and inten- 
tional; frustration cannot be said to be ”self-i 
induced” if what is shown is merely passive 
negligence. This inference is further reinforced 
by the observation that the conduct must be’ 
such as to amount to a repudiation of the| 
agreement. Now. an agreement can be repudiat- 
ed either by words expressive of an intention 
not to perform the contract or conduct from 
which the said intention could be gathered. 
That is what is laid down in S. 39 of the Con- 
tract Act. Mere failure to perform a contract 
without more cannot be said to be a repudiation 
of it. It would follow from this that it is not 
every negligent act or omission to which the 
frustration might ultimately be traced that can 
be held to be default or neglect such as would 
exclude the application of the principle of frus- 
tration. It should be of such a character that 
it might be fairly inferred therefrom that the 
promisor has no intention of performing the 
contract and has in effect repudiated it. The 
conduct must be such as could be held to 
amount to repudiation within the meaning of 
S. 39 of the Contract Act. 

(21) The authorities on the subject may now 
be reviewed. In — ‘Mertens v. Home Freeholds 
Co.’, (1921) 2 K B 526 the facts were that one 
Lawrence agreed on 12-5-1916 to construct a 
house for the plaintiff on terms which were un- 
remunerative. On 14-7-1916 an order was made 
by the Minister of Munitions prohibiting all 
construction of works except under licence 
which could be issued under certain circum- 
stances. Lawrence welcomed this notification 
as “a God-send”, deliberately shirked work and 
delayed the construction with the result that 
the licence was, as desired, refused. The plain- 
tiff completed the building through other agen- 
cies in 1919 and sued the defendant who was a 
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partner of Lawrence for damages. On the ques- 
tion of frustration which was raised by the 
defendant Lord Stemdale M. R, observed as 
follows : 


“But, so far as I know, it has never been held 
that a man is entitled to take advantage of 
circumstances as a frustration of the contract 
if he has brought those circumstances about 

himself For instance, to go back to the 

leading case of — ‘Taylor v. Caldwell’, (1863) 
3 B & S 826 : 122 E R 309, where the frus- 
tration was the destruction of a music hall 
the letting of which was the subject matter 
of the contract, I do not think any authority 
has gone so far as to decide that if the de- 
fendant had burned down the music himself, 
he would have been entitled to say the sub- 
ject matter was gone and the contract was 
frustrated, and I am certainly not prepared 
to go to that length myself.” 

Then, accepting the finding of the Official Refe- 
ree that Lawrence knowing that he had made 
a bad bargain, and having made up his mind 
to get out of it, deliberately delayed the work 
in order to get the licence refused, the learned 
Judge observed : 


“That being so, it seems to me that Lawrence 
cannot be allowed to take advantage of the 
intervention of the Minister of Munitions 
which is what he played for and what he got.”' 

There cannot be any doubt that on the facts 
as found, this was a case of “self-induced” 
frustration; and that the conduct of Lawrence 
amounted to a repudiation of the contract before 
the Ministry of Munitions refused the licence 
In — ‘Maritime National Fish Ltd v Ocean 
Trawlers Ltd.’, (1935) A C 524, the facts were 
that the respondents were the owners of a 
Trawler called St. Cuthbert. The appellants 
chartered it in July 1932 for a period of one 
year for the purpose of fishing. Under a Cana- 
dian Statute licences had to be taken from the 
Government for taking out trawlers for deep- 
sea fishing. The appellants who chartered other 
trawlers as well applied for licence to use five 
trawlers. They were informed that licences 

for use of only three trawlers 
which they were asked to name. They mention- 
ed trawlers and omitted 

bt. Cuthbert. Consequently, no licence was is- 
sued for taking out St. Cuthbert. The appellants 
claimed that the contract had, under the cir- 
cumstances, come to an end by frustration In 
rejecting this contention Lord Wright observed 
as follows : 

“The essence of ‘frustration’ is that it should 
not be due to the act or election of the party 
...... It cannot in their Lordships’ judgment 

be predicated that what is here claimed to be 
a frustration, that is, by reason of the with- 
holding of the licence, was a matter for which 
the appellants were not responsible or which 
happened without any default on their part 
In truth, it happened in consequence of their 
election. If it be assumed that the perform- 
ance of tha contract was dependent on a 
licence being panted, it was that election 
which prevented performance, and on that 
assumption it was the appellants’ own default 
which frustrated the adventure; the appellants 
cannot rely on their own default to excuse 
them from liability under the contract.” 

This again is clear authority for the position 
that there must be some act or election of the 
. party which brings about the frustration 

’<'v 


This question came up for considerable dis- 
cussion in — ‘Joseph Constantine Steamship 
Line Ltd. v. Imperial Smelting Corporation Ltd.*, 
(1942) A C 154. The point for decision there 
was whether the party who pleaded frustration 
had in law the burden cast on him of proving 
that it was without any default or neglect on 
his part. The decision of the House was that 
it was not for him to prove the negative and 
that w -en once he had established frustration, 
it would be for the other side to prove that 
it was Drought about by the default or neglig- 
ence of the party who sought to rely on it. But 
the question what would amount to default or 
negligence for the pui-pose of this rule came in 
incidentally for consideration. Viscount Simon 
L. C. has the following on this subject : 

“For purposes of clearness and to avoid pos- 
sible misunderstanding hereafter, I must add 
(though this is not necessary for the present 
decision) that I do not think that the ambit 
of “default” as an element disabling the plea 
of frustration to prevail has as yet been pre- 
cisely and finally determined. ‘Self-induced’ 
frustration, as illustrated by the two decided 
cases already quoted, involves deliberate 
choice, and those cases amount to saying that 
a man cannot ask to be excused by reason of 
frustration if he has purposely so acted as to 
bring it about. ‘Default’ is a much wider term 
and in many commercial cases dealing with 
frustration is treated as equivalent to negli- 
gence. Yet in cases of frustration of another 
class, arising in connection with a contract 
tor personal performance, it has not, I think 
been laid down that, if the personal incapacity 
is due to want of care, the plea fails. Some 

finally determined 
whether a ‘prima donna’ is excused by com- 
plete loss of voice from an executory contract 
to sing if it is proved that her condition was 
caused by her carelessness in not changing 
her wet clothes after being out in the rain 
Tn© implied term in such, a case may turn 
out to be that the fact of supervening physical 
incapacity dissolves the contract without in- 
quiring further into its cause, provided, of 
course, that it has not been deliberately in- 
duced in order to get out of the engase- 
ment.” ^ ® 


My Lords I desire to add a word in relation 
to the phrase self-induced frustration’ No 
question arises on this appeal as to the kind 
or degree of fault or default on the part of 
the contractor which will debar hint from 
relying on the frustration. The possible 
varieties are infinite, and can range from the 
criminality of the scuttler who opens the sea- 
cocks and smks his ship, to the thoughtlelt 
ness of the ‘prima donna’ who sits in ^ 
drought and loses her voice. I wish to euard 
against the supposition that every destruction 
of corpus for which a contractor can be faTd 
to some extent or in some sense, to be res- 
ponsible, necessarily involves that the resnl 

tant frustration is self-induced w ^hin the' 

meaning of the phrase.” 

Lord Wnght discussed this matter at some 
length. He observed: 

‘The Court of Appeal do not define what in 

meaning of ‘fault’ or 
rn ‘Sailing Ship Blaimore 

£°- (1898) A C 593 at o 

607, Lord Watson observed: ‘The rule of law 

applicable to contracts is that neither of tl^ 
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panics can by his own act or default defeat 
tile oou^ations wnicli he has undertaken to 
iiijiil. Wiiies J. in me passage already cited, 
ga\’e as an instance of a party preyenting 
periomiance me case of a man poisoning be- 
iore delivery a horse which he has promised 
10 deliver. Lord bumner, in speaking of a 
sell-induced irusiralion. has clearly in mind 
positive acts against the faith of the contract 
which amount to a repudiation and would 
jusliiy rescission. This test would apply to 
— 'Mortens v. Home Free-holds Co.’, (.1921) 
2KB 526 at p. 607, and— ‘Maritime National 
Fish Co. Ltd. v. Ocean Trawlers’, (1935) A C 
524 On the other hand, mere negligence 
seems nev'er to have been suggested as stilli- 
ciont to constitute ‘fault’ in this connection.” 

Lord Porter, discussing this question referred to 
passages in the text book of Salmond 6c Win- 
field on Contracts and observed; 

“A contractor who negligently destroys the 
subject-matter of the contract is not free from 
blame and in some cases may not be within 
the exception ‘without default’ as used in the 
cases, but I prefer to leave the question for 
determination until it comes directly in issue.” 
Thus, though the point now under consideration 
was not actually decided, there is a pronounced 
trend in favour of the view that the default or 
negligence for the purpose of this rule must be 
something more than mere negligence and that 
it must be such conduct ns could be construed 
as repudiation of the agreement. 

(22) Turning now to the provisions of the 
Indian Contract Act, S. 56 is the governing sec- 
tion and omitting portions not relevant for the 
purpose of this case, runs as follows; 

"Sec. 56: “A contract to do an act which, 
after the contract is made, becomes impossible, 
or, by reason of some event which the pro- 
misor could not prevent, unlawful, becomes 
void when the act becomes impossible or 
unlawful.” 

It is significant that whereas in the case of 
contracts whose perforinance becomes unlawful, 
the section requires that it should be by reason 
of some events which the promisor could not 
prevent, there is no similar limitation with re- 
ference to contracts which become impossible — 
in which cases the contract becomes void with- 
out more. It would appear as though under the 
Indian law frustration puts an end to the con- 
tract without any further question as to default 
or neglect of the promisor. It does not. however, 
follow from this that the principle of ‘self- 
induced’ frustration laid down in — ‘Bank Line 
Ltd. V. Arthur Capcl & Co.’, (1919) A C 4.35 
adopted in — ‘Mortens v. Home Freeholds Co.’. 
(1921) 2KB 526 and — ‘Maritime National 
Fish Ltd. v. Ocean Trawlers Ltd.*, (1935) A C 
524 and discussed in — ‘Joseph Constantino 
Steamship Lino Ltd. v. Imperial Smelting Cor- 
poration Ltd.’. (1942) A C 154 has no application 
under the Indian law. Such cases will bo I’callv 
covered by S. 39, which, as already mentioned, 
enacts that when a party to a contract repu- 
diates his obligations thereunder, the other party 
has a right to treat the contract as cancelled 
and claim damages. The combined effect of 
S. 56 and S. 39 of the Contract Act is that 
frustration renders a contract void, unless there 
has been conduct antecedent to frustration 
amounting to a repudiation thereof and this 
view will be in accordance with the weight of 
judicial opinion in England as to the meaning of 
default or neglect in this context. 


(23) That being the legal position we have now 1 

to see wnetner tnere has been any such default 1 
or neglect on tne part of the appellant as would 1 
preclude him from pleading frustration. The 1 

burden of establishing this is on the plaintitf. 
(Vide — 'Joseph Constantine Steamship Line 
Ltd. V. Imperial Smelting Corporation Ltd.’, 
(1942) A C 154). The argument of the respon- T 
dent is that the theatre was ‘‘a jerry-built and 
unsafe structure”; that it was not a matter tor 
surprise that it should have collapsed during the 
rains; that during the material period it was 
the appellant who held and managed the Thea- 
tre and, therefore, he cannot escape from the 
contract by relying on the collapse of the walls, 
cancellation of the licences and the demolition 
of the building, for which he must bear the 
ultimate responsibility. That the construction I 
was not of a very substantial character clearly 
appears from Exs. P. 2 (a), P. '4 and P. 9, The 
walls were built of “brick and clay”; they were 
24 feet high, while the normal height should be 
20 feet; the thickness of the walls was 11”, 
whereas it should have been 2 feet 3 inches; in 
some places the walls were out of plumb; there 
was an old crack in the eastern wall which 
had only been partially closed and the zinc roof- 
ing was worn out. These facts are clearly proved. 
But, are they sulTcient to sustain a charge of 
default or neglect by the appellant? 

(24) It is now necessary to refer to some facts 
forming the history of this theatre. The site 
on which the theatre stood belongs to certain 
Charities. On 7-4-1932 it was leased as a vacant 
site to one IMr. Kamath. In 1934 the lessee 
constructed a theatre and named it The Paragon 
Talkies. In December 1935, the Presidency 
Talkies Ltd., acquired the superstructure and 
the rights under the lease. On 22-12-1936 the 
Charities executed a lease of the site in favour 
of the Presidency Talkies Ltd. Vide D, 3. In 
the middle of 1945 the appellant became the 
purchaser of a substantial number of shares in 
the Presidency Talkies Ltd. and became its 
Managing director. Thus, whatever the defects 
in the construction of the theatre, the appellant 
was not responsible for them. There is no satis- 
factory evidence that he had any knowledge of 
the nature of the construction. Reference was 
made to the evidence of D. W. 2 that everybody 
knew that the walls were built of clay & brick. 
Mr. N. Rajagopalan. the learned advocate who 
appeared at the trial for the appellant stated 
that there was some mistake in the recording 
of this evidence. We do not propose to base our 
conclusion on this statement. But there is the 
fact that while the appellant was in the box, 
no questions were put to him about the condi- 
tion of the walls or about his knowledge thereof. 
Under the circumstances it will be unsafe to 
build anything on the answer given by D. W. 

2. Reliance was also placed on the licences 
Exs. P. 17 and P. 18 in which the walls are 
described as of brick and moiiar. The argument 
of the respondent is that it was a misleading 
statement and betrays a consciousness that the 
walls wore built of clay. But it must be re- 
membered that the licences must have been 
first issued in 1934 and subsequently renewed 
from time to time; so that the application made 
in 1945 on which Exs. P. 17 and P. 18 were 
issued must be mechanical reproductions of the 
contents of previous applications. P. W. 2 was 
asked in examination in chief whether, when 
the applications for h^f^nre were made, it was 
represented that the “Walls were built in brick* 
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mjrtar and reinforced concrete”. The answer 
was in the negauve. A careful reading of £xs. 
P. 17 and P. 18 snows that what was stated 
therein was only that the side walls were con- 
structed of brick and mortar. Tms is correct 
as will be seen irom Ex. P. 4 wherein the walls 
are described as “plastered over with lune 
mortar.” There is no statement that the walls 
were of reinforced concrete. It was only the 
gallery and staircase that are described as 
built of cement concrete. Thus, there is no 
satisfactory evidence that the appellant knew 
that tne walls were built in clay until a portion 
of them fell down on the night of 5th December. 

(25) Even if the walls had been constructed 
of brick and clay, it does not follow that the 
theatre must necessarily be unsafe. The follow- 
ing extract from the evidence of P. W. 2 may 
be quoted: 

“Q. If you had known that the wall had been 
built in brick and clay, would the licence 
have been granted? 

A. I do not know whether the licence would 
have been granted or not. It would depend 
on the condition of the wall. Here, with 
regard to these walls at the time of in- 
spection they were considered safe.” 

In this connection it must be remembered that 
the buildings are inspected once in six months 
both by the Commissioner of Police and the 
Corporation Engineer; that directions are issued 
for effecting suitable repairs and alterations, 
and licences are renewed only after these direc- 
tions are carried out. The fact that inspections 
are made periodically and licences renewed 
raises a strong presumption that the theatre 
was in a good condition and the appellant who 
came on the scene in the middle of 1945 had 
ample justificatior for acting on the issue of 
licences by the authorities continuously from 
1934 as prima facie evidence that the theatre 
was in a sound condition. That the defects of 
the theatre, such as they were, were not visi- 
ble to the ordinary eye would be clear from Ex. 
P. 2(a) dated 6-12-1946, wherein P. W. 2 states 
that other side walls were “safe to all appear- 
ances”. Even in Ex. P. 4 it was stated that no 
“immediate danger” was apprehended to the 
wall “on account of the rigidity which it ob- 
tains owing to the number of cross walls at 
close intervals”. There is, therefore, not suffi- 
cient evidence to establish that the appellant 
knew that the building was inherently defec- 
tive or that he could have discovered it with 
ordinary diligence. 

(26) It is argued for the appellant that there 
were heavy and unprecedented rains in the City 
from the night of the 30th November 1946 con- 
tinuously till the 7th December as appears from 
Exs. D. 1 and D. 2 and that the collapse of the 
waDs on the night of the 5th was due to ‘force 
majeure’. It is just possible that for all their 
latent defects the walls of the theatre might 
have stood, had it not been for the exceptional- 
ly heavy rains. It is not necessary to pro- 
nounce on this. It is sufficient for the present 
purpose to say that the plaintiff has failed to 
discharge the burden which lies on him of 
proving default or neglect on the part of the 
appellant. 

(27) And even assuming that the appellant 
was negligent in not taking proper steps for 
fflisuring that the theatre was in a fit condition 
for performing the contract, that is not, for the 
reasons already given, sufficient to deprive him 
of the benefit of the plea of frustration. In 


neglecting to effect the repairs to the theatre 
he was not actuated by aay inieniion to oreak 
the contract, Ex. P. 1 or injUre me piamtiif. 
His conduct nad no relation to me suit contract 
and he aid “noming agaiust tne faith of the 
contract which would aniount to repudiation 
and would justify rescission”. Tnere was no 
act or election on tne part of tne appellant 
made “in order to get out of the engagement”. 
The appellant had, it would seem, invested 
Rs. lakhs for the purchase of this theatre 
and it is not likely that he would have acted 
with gross negligence in tne matter. That he 
believed that tne theatre was in a sound condi- 
tion and would be available for performing con- 
tracts appears from Ex. D, 1. it is an adver- 
tisement that a picture called “Gubbi's Hema- 
reddy Mallamma” was to be exhibited in the 
Paragon Talkies in succession to “Rukmanga- 
dhan”. This advertisement is dated 5-12-1946, 
on the evening preceding the night on which 
the walls collapsed. Tne appellant would cer- 
tainly not have wished or played for the fall 
of the Paragon tallies for spiting the plaintiff 
or tearing up Ex. P, 1. That is admitted by 
the plaintiff. He only charges that the defen- 
dant was negligent. Even if there was any 
negligence or default on the part of the appel- 
lant, it was not such as would preclude him 
from relying on frustration as putting an end 
to the contract. 

(28) It remains to deal with the question of 
damages. On our finding that there was frus- 
tration and that there was no default or iteglect 
on the part of the appellant, the suit must fail 
and the question of damages would not arise. 
But as the matter has been fully argued, we 
shall record our finding as to what damages 
should be awarded to tne plaintiff, in case his 
claim is well founded. The amount claimed in 
the plaint is Rs. 85000 made up of (1) Rs. 60000 
being the half share of the estimated collec- 
tions if the picture should run from 15-12-1946 
to 15-3-1947 and (2) Rs. 25000 for advertise- 
ment charges incurred. Taking the first item 
this figure rests on two assumptions, that the 
picture would have been exhibited for the three 
months if the Theatre were available and that 
the weekly collections would have been Rs. 
10000. There is no legal evidence to support 
either of these assumptions and in the very 
nature of things it is not possible to adduce 
any satisfactory evidence on the matter. Ex! 
D. 4 shows the collections for this picture for 
six weeks commencing from 23-10-1946. It 
shows a steady decline, the collections for the 
sixth week being only Rs. 3690. Under clause 
(3) of Ex. P. 1 the appellant was entitled to stop 
the picture if the hold over figure for the week 
feU below Rs. 3600. It is argued for the appel- 
lant that in the normal course if the picture 
had gone on for the full week, the collections 
should have gone below the hold over figure 
and that in fact for two days the 4th and 5th 
December only Rs. 544-8-0 were collected. It 
is also elicited in evidence that when once the 
collections begin to go down they “keep the 
pace” and do not rise again. The respondent 
replies that the decline in the collections was 
due to rains and tnat they would have recover- 
ed later on in December. The plaintiff relied 
on the evidence of P. Ws. 3 and 4 in support of 
this contention. P. W. 3 is a clerk of a firm of 
film producers called “Kousika combines” and 
he speaks to a picture called “Vikata Yogi” 
having run in the Gaiety Theatre during this 
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period. E.k. P. was produced as showing the 
• u'tual collections c.nrl irorn Ihis it was argued 
that though tlic collections went down week 
alter week down to ;>rd Docemt^er they improved 
therealter. Bui tins ciocuinent was rejected by 
.'.ir. Alack J. tui- ucni of proof and it has not 
heen .sought to he relied on before us. If this 
document is j.ui aside, there is nothing in the 
evident e ol P. V/. ;i to holj} the plainlilf. He 
r^erinitely admitted that he diet not remember 
what happened I wo \'ears previously. P. W. 4 
is tJie producer ot -Vikata Yogi” and he niso 
ad.mtlcd that lie could not gi^■c the exact 
ligures (d colleciions lor this picture in October 
and Nowmber He gave genera} evi- 

dLisce that “Kukmangadna'” was a good picture 
and might run from l(i to 2(i weeks. This evi- 
dence apart from Ij hug \’ague. is not helpful 
as tlie witness does noi know the hold over 
ligure. General evidence as to what happened 
1o otlier pictures in other theatres cannot 
of much use. even if it is relevant. The picture 
■■RuKmaiigadan” w-as exhibited in the Gaiety 
theatre for two weeks Irom 2;i:-5-lJ)47: for two 
weeks from 18-lU-n»47 in Kinema Central: and 


in Brighton Talkies during the weeks 20-12-1947 
to 27-12-1947. In iione ol these exhibitions did 
the weekly collections come up to the hold 
over figure. The piaintilf attributes it to the 
fact that the picture got a bad name when it 
was stopped in ihe Paragon talkies. There might 
have been something to be said for this it the 
Paragon Talkies had iieen in existence and exhi- 
i)ited other pictures. But the stoppage of 
"Rukniangadhan” was due to the collapse of the 
theatre and t!ie evidence of the piaintilf that 
the public did not know of the collapse of the 
theatre cannot bo accepterl. On the .second 
item it has not been explained to us how ad- 
vertisement charges could be claimed as da- 
mages. They had not been incurred .for any 
period subsequent to the Tdh December 194G. 
Tlie plaint describes the claim as “advertise- 
ment charges incurred before starting the run 
of the picture at Paragon talkies theatre" (Vide 
paragraph 25). It so. the i)laintifV must have 
reaped the benefit of these advertisements in 
the collections already made in which ho took 
his share. Mr. Mack J. observes that there are 
no data for assessing the damages and merely 
awards a decree for Rs. 25000 in favour of the 
piaintilf without itidicating the basis on which 
ti. figure was arrived at. We arc of opinion 
tile the piaintilf on whom the burden lies has 
noi, -.'Iduced any satisfactory evirlence on the 
quanU’ n of damages sustained by liim. Linder 
the circumstances, wc arc unable to hold that 
the plaintiff is entitled to anything more than 
the sum of Rs. 2000 which the defendant was 
prepared to pay. 


(29) In the result, the appeal will be allowed 
and the suit dismissed with costs of the defen- 
dant throughout to be paid by the piaintilf. 
The third re.spnndent who is a liquidator will 
take his cost.s out of the estate. 


B/M.K.S. 


Appeal allowed. 
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RAJAMANNAR C. J 
AND VENKATARAMA AIYAR J. 

The Council of Institute of Chartered Ac- 
countants, Forwarding Authority v. IVI. Raja- 
many, Chartered Accountant, Respondent. 

Referred Ca.se No. 55 of 1951, D/- 4-4-1952. 


(a) Chartered 
Regns. 11, 11 A 
— Procedure — 


AccounUnts RegiUations, 
‘ Proceedings on iniormation 
(Chartered Accountants Act 


(1949), S. 21). 

Regulation 11, in terms, applies only 
when there is a complaint and not infor- 
mation. 


Where though the starting point for the 
action taken by the Council was a fetter 
uaiecl y-lu-194y purporting to have been 
wntien by one 'Viswanalhaa he disclaimed 
all knowledge ot it: 

Held that there was before the Council 
oiily inionnatio'i and no complaint, be- 
cause ineiL- can be no complaint when 
tliore is no complainant. There was no regu- 
lation at that tune laying down the pro- 
cedure to be followed in the case ot en- 
quiries made on iniormation received and 
lae requirements of law would be salis- 
ried if the rules of natural justice are ob- 
served. If the respondent had notice of 
the ciiarges which were the subject of en- 
quiry and there was proper hearing, the 
proceedings are not open to any objection 
on this score. (Para 2) 

(b) C-hviitered Accountants Act (1949), S. 
22 and hch. Cl. CV) — Misconduct. 

The matters mentioned in the Schedule 
are only illustrative and not exhaustive. 
Under S. 22 there is a residual jurisdic- 
tion in respect or matters other than those 
-speciiied in the schedule including therein 
whatever might be added under clause 
(V) of the Schedule. In respect of mat- 
ters which are not speciiied in the Sche- 
(hile, it will be for the Council and ulti- 
mately lor the Court to decide whether the 
acts or omissions complained of are such 
as to render a delinquent unlit to be a 
member of the institute. (Para 3) 

(c) Chartered Accountants Regulations, 
Regas. 38 and 39 — Accountant taking as arti- 
cled clerk, person engaged in business. 

It is true that the Regulations 38 and 
39 under the Act apply in terms only to 
articled clerk and not to the accountant. 
But the question still remains whether 
apart irom the rules and regulations 
aforesaid the conduct of the accountant in 
taking as an articled clerk a person who 
was engaged in business was proper and 
in acc 9 rdance with the traditions of the 
profession. It is the duty of the accoun- 
tant iiot to take as an articled clerk one 
who is already in business and not to per- 
mit him to engage in business during the 
period of service. Any breach of this rule 
must be considered conduct which ren- 
ders him unfit to be a member of the in- 
.stitute. The relationship of the accoun- 
tant and the articled clerk is mutual with 
correlative rights and obligations. If the 
conduct of the articled clerk in engaging 
in business is improper it is equally im- 
proper for the accountant to connive at 
such conduct and make it possible for him 
to break rules and regulations, framed for 
the benefit of the public. If, however, the 
accountant can show that he was not 
ay.'aro that the clerk was doing business, 
diRerent considerations might arise. 

/J (Para 4) 

(d) Chartered Aecountants Act (1949), Ss. 20 
( 2 ) and 21(3) — Scope — Proper punishment. 

It is an unreasonable construction to be 
put on S. 20(2) to hold that in every case 
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in which there is a finding of misconduct 
as defined in S. 22 there must be a removal 
irrespective of the nature of the act or 
omission of which the accountant is found 
guilty. The powers of the High Court to 
pass any orders under the Act under S. 
21(3) must extend to removal of a mem- 
ber permanently or suspending him for a 
period or even warning him, and S. 20(2) 
must accordingly be read as subject to the 
powers of the High Court under S. 21(3), 
(Held that under the circumstances of 
the case it was sufficient punishment to the 
respondent that he was warned.) 

(Paras 6, 7, 8) 

R. Ramamurthi Aiyar, for the Forwarding 
Authority; S. Gopalan, for Respondent. 

VENKATARAMA AIYAR J. : The respondent is 
a chartered Accountant practising at Tanjore. 
In October 1949, information was received by the 
Council of the Institute of Chartered Accountants 
of India that one Natarajan who was an articled 
clerk under the respondent from 2-8-1946 to 1-8- 
1949 was during that period employed in the 
post office at Tanjore, that he did not undergo 
proper training and that he was not eligible for 
a certificate of service. The Council called lor 
information on the subject from the Postmaster, 
Tanjore, who replied on 29-10-1949 that “Natara- 
jan was in the department upto 23-6-1949 after 
which he resigned the appointment". On 18-1-1950, 
the Council enquired of the respondent whether 
permission had been obtained under Rule 44 of 
the Auditor’s Certificates Rules, 1932, for the 
articled clerk being engaged in business as an 
employee in the post office. The respondent 
replied on 24-1-1950 that he was not aware that 
Natarajan was employed in the post office at the 
time he was an articled apprentice and that he 
performed his duties as a clerk satisfactorily. 
Thereupon on 3-8-1950 the Council referred the 
matter for enquiry by the Disciplinary Committee, 
who framed two charges against the respondent : 

(1) that he allowedT^atarajan to work as an arti- 
cled clerk while he was in employment in the post 
office, and (2) that he issued improperly a certi- 
ficate of completion of service. 

The respondent filed a written statement in 

was not aware that 
Natarajan was employed in the post office, when 
he was an articled clerk and that he did his 
work as an articled clerk satisfactorily. He also 
raised some legal contentions which have been 
repeated in the arguments before us and they 
will be considered presently. The Committee 
heard the matter fully and submitted a report 
that the respondent must have had knowledge 
that Natarajan was in service in the post ofl&ce 
while he was an articled clerk and that his con- 
duct in entertaining him as an articled clerk 
was, therefore, unprofessional; that Natarajan 
could not have discharged his duties as an 
articled clerk properly; that the training was 
inadequate and that the certificate of comple- 
tion of service on which Natarajan was enrolled 
fl.s 3r chSprtcrcd Siccouutdriit did not represent the 
true position. The respondent was accordinelv 
found guilty on both the charges and held to be 
unfit to be a member of the Institute. The 
matter comes before us under S. 21, Chartered 
Accountants Act (Act 38 of 1949). 

(2) Mr. Gopalan, the learned advocate who 
appeared for the respondent firstly contended 
that the proceedings before the Disciplinary Com- 
mittee were vitiated by irregularities because the 
respondent had not been given 14 days time for 
filing written statement as required by R. ha 


of the Regulations. There is no substance in this 
objection. S. 21 of the Act provides that the 
Council might enquire into charges of miscon- 
ciuct against any member of the institute either 
on receipt of information or of comnlamt. Where 
there is a complaint the procedui’e to be followed 
for enquiry thereunder is prescribed by Regulation 
11 and sub-ciause (.6) of tnat Regulation provides 
that a member against whom a complaint is made 
may file his wTitten statement within 14 days. 
This regulation in terms applies only when there 
is a complaint and not information. In this case 
though the starting point for the action taken 
by tne Council was a letter dated 9-10-1949 pur- 
porting to have been written by one Viswanathan 
he disclaimed all knowledge of it, with the result, 
that there was before the Council only informa- 
tion and no compiaint; because there can be no 
complaint when mere is no complainant. There 
was no regulation at that time laying down the 
procedure to be followed in the case of enquiries 
made on information received and the require- 
ments of law would be satisfied if the rules of 
natiural justice are observed. It is not contended 
tnat the respondent had not notice of the charges 
which w'ere the subject of enquiry or that there 
was no proper hearing. The proceedings are, 
therefore, not open to any objection on this 
score. Regulation llA was added later on to cover 
cases of enquiry on information. It provides that 
"the procedure prescribed by Regn. 11 shall so 
far as may be apply to any inlormation received 
under S. 21 of the Act.” This regulation came into 
force on 26-5-1950. Tlierefore the regulation did 
not affect the enquiries which had commenced 
before that date, as in January 1950 in the 
present case. Moreover Regn. IIA requires that 
the procedure under Regn. 11 should be followed 
as far as possible and on this language it is dif- 
ficult to hold that in respect of proceedings under 
that regulation, anything more is required than 
that they should be in accordance with the rules 
of natural justice. 

(3) It is next contended by Mr. Gopalan that 
under the regulations it is not misconduct to take 
as an articled clerk one who is in employment 
or engaged in business, because in the schedule 
appended to the Act as many as 21 acts or omis- 
sions are enumerated as misconduct and this is 
not one of them. It is conceded and in our opinion 
rightly that the matters mentioned in the sche- 
dule are only illustrative and not exhaustive but 
it is contended that any other act or omission 
in order to be held to be misconduct, be speci- 
fied and notified by the council in the manner 
provided under cl. (V) of the schedule and that 
in the absence of such a notification it cannot be 
a ground for taking disciplinary action but this 
contention is opposed to the plain language of 
S. 22 which runs as follows: 

“For the purposes of this Act the expression 
‘conduct which, if proved, will render a person 
unfit to be a member of the Institute’, shall be 
deemed to include any act or omission specified 
in the schedule but nothing in this section shall 
be construed to limit or abridge in any way 
the power conferred on the Council under sub- 
s. (1) of S. 21 to enquire into the conduct of 
any member of the Institute under any other 
circumstances.” 

Under this section the acts or omissions specified 
in the schedule shall be “deemed” to be conduct 
which will render a person unfit to be a 
member. It is not open to argument, in respect 
of such matters, that they are not such as to 
render a person unfit to be a member of the 
institute but in respect of matters which are 
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not specified in the schedule, it will be for the 
Councu and ultimately lor the court to decide 
whetner the acts or omissions compiained of are 
such as to render a delinquent unlit to be a 
member ot the institute. Under S. 22 there is 
a residual jurisdiction in respect ol matters other 
than those speedied in the schedule including 
therein wnatever might be added under cl. (V) 
ol tne schedule. Tins objection must, thcrelore, 
be overruled. 

^4) It is also contended that under R. 41 
of the Auditors' Certificates Rules, 1932, a 
registered accountant has to satisfy himself only 
whether the articled clerk is not less than Ki 
years of age and whether he had passed one of 
the e.xaminations mentioned in the sub-rule; 
that it IS no part of his duties to see w'hether 
the articled clerk was employed or not; that R. 
44 imposes a restriction only on the articled clerk 
that he should not engage in business during the 
period ol service and R. 45 impo.ses a penalty on 
him lor breach of the Rule; that the position is 
the same under Regns. 35, 38 & 39 of the Act. and 
that the rules or regulations read as a whole do 
»ot impose any duty on the accountant with 
reference to a clerk who is carrying on business, 
lit is true that the Rr. 44 and 45 of the Auditor’s 
I Certificate Rules, 1932 and Regns. 38 and 39 under 
the Act apply in terms only to the articled clerk 
and not to the accountant. But the question 
still remains whether apart from the rules and 
regulations aforesaid the conduct of the respon- 
dent in taking as an articled clerk a person who 
Avas engaged in business was proper and in accor- 
iance with the traditions of the profession. The 
object of the Rules & Regns. imposing a prohibition 
against an articled clerk engaging in business is 
that he should train himself properly and adequ- 
ately so that when he, in turn, is enrolled as a 
chartered accountant he might perform his duties 
efficiently. -These regulations are prescribed in 
the interests of the general public who entrust 
their work of audit to chartered accountants 
relying on their qualifications. When a person is 
enrolled as a chartered accountant, the public 
have a right to expect that the authorities wwild 
have duly satisfied themselves that he is fitted 
by tnis training and character to discharge his 
duties satisfactorily. 

If there is no proper training it is the public 
at large that has to sailer and so there is an 
obligation cast on the accountant to see that the 
clerks arc trained and equipped adequately so 
that the public can safely entrust to them their 
work & it is only then that a ccrtiticate of com- 
pletion of service should be granted. Consistently 
with this, it is the duty of the accountant not 
to take as an articled clerk one who is already 
in business and not to permit him to engage in 
business during the period of service. Any 
breach of this rule must be considered conduct 
which renders him unfit to be a member of the 
institute. It is immaterial that Rr. 44 and 45 
& Regns. 38 & 39 apply in terms only to the articl- 
ed clerk. The relationship of the accountant & the 
articled clerk is mutual with correlative rights and 
obligations. If the conduct of the articled clerk 
in engaging in business is improper it is equally 
improper for the accountant to connive at such 
conduct and make it possible for him to break 
rules and regulations, framed for the benoQt of 
'the public. If, however, the accountant can show 
that he was not aware that the clerk was doing 
business, different considerations might, arise and 
that indeed is the defence put forward by 
the respondent. It is, therefore, necessary to 
examine the facts to decide whether the respon- 


dent was or was not aware that Natarajan was 
employed in the post office during the period of 
service. 

(5) The finding of the Disciplinary Committee 
is that he must have been av/are and we are 

in agreement with this conclusion. The parties ‘ 
were all living near each other in Tanjore. The 
evidence shows that Natarajan did not regulary 
attend the office during the usual hours of U 
a. m. and 5 p. m., that he sometimes attended 
in the morning and sometimes in the evening 
and that he adjusted his hours of work in the 
post office and in the office of the respondent. It 
is difficult to accept the statement of the res- 
pondent that all this happened without his 
knowing that Natarajan was employed in the 
post office. The evidence of Natarajan is that he 
informed the respondent of this fact and that 
is in accordance with the probabilities. We, 
therefore, accept the finding of the Disciplinary 
Committee that the respondent had knowledge 
that Natarajan was employed in the post office 
during the period of his service and that his 
conduct in keeping him as an articled clerk 
renders him unfit to be a member of the Institute. 

(6) On this finding we have now to decide what 
order should properly be passed on this reference. 

S. 20(2) provides that 

"The Council snail remove from the Register 
the name of any member who has been found 
by the High Court to have been guilty of con- 
duct which renders him unfit to be a member 
of the Institute." 

This w'ould seem to imply that whenever there 
is a finding that Uie accountant has been guilty 
of conduct which renders him unfit to be a mem- 
ber oi the Institute he has to be removed from 
the register. It is difficult to believe tliat such 
a result w'as contemplated by the Legislature. 
Not all the acts or omissions mentioned in the 
schedule are of the same gravity. For example, 
failure to keep monies of the clients in separate 
banking account as provided, in cl. (t) of the 
schedule, w'ill without more, be only a technical 
breach, while making a false return under cl. (U> 
is of a serious character involving moral turpitude. 
The two cannot be put on the same level. It is 
an unreasonable construction to be put on S. 2tt 
(2) to hold that in every case in which there is 
a finding of misconduct as defined in 3. 22 there 
must be a removal irrespective of the nature of 
the act or omLssion of which the accountant is 
found guilty. 

(7) This matter is governed by S. 21 cl. (3> 
wdiich defines the jurisdiction of this court in 
dealing with references under that section. It 
runs as follows : 

"The High Court may. thereafter, either pass 
such final orders on the case as it thinks fit or 
refer it back for further enquiry by the Coimcil 
and upon receipt of the finding after such en- 
quiry, deal with the case in tlie manner pro- 
vided in sub-s. (21 and pass final orders thereon." 

Regulation 13 framed under this Act provides for 
the restoration to the Council of a person "whose 
name has been permanently or temporarily remov- 
ed from the register of members." Temporary 
removal is susnension and therefore, it is clear 
that a permanent removal is not the only order 
that is contemplated. The powers of the High 
Court to pass any orders under the Act under S. 
21(31 must extend to removal of a member per- 
manently or suspending him for a period or even 
warning him. and S. 20(2i must accordingly be 
read as subieot to the powers of the High Court 
under S. 21(31. 
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(8) In this view we have to consider what order 
should be passed on the facts of this case. We 
are satisfied tnat Natarajan did perform his duties 
as an articled clerk efficiently and satisfactorily. 
He had passed his G. D. A. examination in 1934 
and was of sufficient age and experience in 1943 
to realise his responsibilities. He had decided to 
resign his pffice in the post office and take up the 
profession of chartered accountant with the ob- 
ject of increasing his income and it is not likely 
that he would have neglected his duties as an 
articled clerk because his chances of earning in 
the profession depended on his success as an ac- 
countant. It is also proved that during this 

, period he took leave of absence in the post office 

for 392 days being the maximum number of days 

available and this is in" addition to casual leave 

and this was for the purpose of enabling him to 

do his work as an articled clerk. 

^ % 

Even during the days in which he was on duty 
in the post office he was allowed to adjust work 
there, as is seen from the certificates of two post- 
masters which have been exhibited as part of the 
record. It is pointed out by the Disciplinary Com- 
mittee that there were only 26 files in all show- 
ing the audit work done by Natarajan and that 
would have engaged him on\^ for 15 months but 
we think it would not be safe to judge of the 
work by such an arithmetical approach. There 
is ampld evidence that Natarajan also took pai’t 
in audits conducted by the other assistants in 
the office. Vide the affidavits of T, J. Rajagopalan, 
R. Venkataraman and A. Sankar Rao. It also ap- 
pears that from February 1949 there was a fall 
in the business of the respondent. But for fee 
knowledge that Natarajan was employed in the 
post office one would not consider the work turn- 
ed out by him as inadequate or insufficient to 
qualify him as an accountant. 

(9) The Committee was naturally impressed by 
the fact that it would have been impossible for 
Natarajan to ride two horses at the same time 
and that he could not have done justice to his 
work in the post office and in the office of the 
respondent. But the evidence clearly establishes 
that in the discharge by Natarajan of his dual 
functions, it was not his work with the respondent 
^at was neglected. We are not satisfied that 
Natarajan did not work properly in the office of 
the respondent or that he was not trained ad- 
equately by him or that the certificate of comple- 
tion of se^ce given by the respondent was in 
any material particular incorrect. We also take 
into account that the respondent has been prac- 
tising as an auditor from 1926 without any im- 
putation on his character. He has had extensive 
practice and the evidence shows that in 1946 there 
were several persons who applied to him to be 
taken as articled clerk. It cannot, therefore be 
that he was tempted into accepting Nataraian 
as an articled clerk for the sake of the premiu^ 
All the facts in evidence show that he had com- 
mitted an error of judgment in taking Nataraian 
as an articled clerk but that normally no bl^e 
I attached to him. Under the circumstances we 
jthmk that it is sufficient punishment to the res- 

ipondent that he is warned and that no furfchpr 
■action is called for. ^ J-urmer 

(101 The counsel for the institute does not press 
for costs. 

B/D.H. Order accordingly. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

Mrs. Margaret Jean Massy Westmorland 
Wood, Appellant v. Colonel Granville Alric 
Richard Spain, Respondent. 

Appeal No. 697 of 1949, D/- 18-4-1952. 

(a) Transfer of Property Act (1882), Ss. Ill 
(g) and 114A — Two separate notices — 
Necessity. 

Two notices in wrijing, namely, one un- 
der S. 111(g) and one under S, 114A are 
not necessary. S. 114A was added by an 
amendment of 1929 and must be deemed 
to have specified the nature of the notice 
required under S. 111(g). AIR 1938 Cal. 
589, Rel on. (Para 7) 

Anno: T. P. Act, S. Ill N. 16; S. 114A N. 1. 

(b) Transfer of Property Act (1882), S- 
114A — Technical defects. 

The object of S. 114A is that the lessor 
should have clear information as regards’ 
the breaches complained of and he should 
have an opportunity of remedying them if 
possible. Once the purpose of this provi- 
sion is substantially complied with, mere 
technical defects should not prevent the 
lessor from availing herself of the right of 
forfeiture if she was otherwise entitled to 
it. The commonsense view of the matter 
should be taken in construing S. H4A. 
Case law discussed. (Para 8) 

Anno: T. P. Act, S. 114A N. 1, 3. 

(c) Civil P. C. (1908), S. 35 — Defendant 

succeeding and plaintiff’s suit dismissed — 
However defendant’s attitude towards plaintiff 
not commendable — Held that costs should not 
follow events. (Para 10) 

Anno; C. P. C., S. 35 N. 7. 

K. Rajah Iyer and V. Seshadri, for Appel- 
lant; O. T. G. Nambiar instructed by King and 
Partridge, for Respondent. 
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RAJAMANNAR, c. J. : Tills is an appeal by the 
plaintiff in O. S. No. 162 of 1948 on the file of 
the Subordinate Judge of the Nilgiris at Ootaca- 
mund against the dismissal of her suit. The plain- 
tiff is the owner of lands and premises known as 
Niton Estate which contains a tea plantation and 
is situated in Kotagiri in the District of the 
Nilgiris. The plaintiff demised the said estate to 
the defendant under a lease deed dated 1st July 
1945 (Ex. A. 1). The lease was for a period of 
ten years. The annual rental was fixed at Rs. 
1800 to be paid in four instalments of Rs. 450 each 
in advance on or before the 1st July, 1st October, 
1st January and 1st April each year. Besides the 
estate, a small house used for the occupation of 
the writer was also let out to the defendant at 
a monthly rental of Rs. 5. The lease contained 
both covenants by the lessor and covenants by 
the lessee. It was provided finter alia' in the 
lease that in case of breach or nonperformance 
of any of the covenants and conditions contained 
in the lease on the part of the lessee, then it shall 
be lawful for the lessor to re-enter upon the 
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miscd premises and to rc-possess the same with- 
ouL prejudice to any right of action or remedy 
ot the lessor in respect ol any such breach ol the 
cov'cnants and conditions. 

The suit was instiiuted on the allegation that 
There liad been many bleaches of several of the 
coveiianis and condiuons ol the lease and that, 
'hcreiore. the plaintili as lessor had become en- 
titled to lawfully re-enter upon the premises and 
to forfeit tlie defendant's rights under the lease. 
The phuntiil Uierelore prayed for a decree in 
‘•jeetrnent. She also prayed for the recovery of 
a sum of Rs. 577()-L'-i> as compensation for the 
damage caused to the estate by the said breaches 
by the detendanl. She also claimed mesne pro- 
tits irom the date ol suit till date of delivery ol 
possession at the rate of Rs. 1000 per month and 
compensation for the deterioration of the pre- 
mises Iroin the date of suit till date of possession. 

(2) The defendant denied the breaches alleged 
by the plaintiff and disclaimed any liability. 'Ihe 
defendant also pleaded that some of the cove- 
nants were not binding on him because they 
w’ere inserted Iraudulently and on misrepresen- 
tations made by the plaintiff’s husband to the 
defendant. He also raised a further plea that 
the suit must fail because of the want of a pro- 
per and valid notice of ejectment. 

(3) The following issues were raised on the 
pleadings : 

1. Has the defendant committed a breach ol 
any ot the covenants mentioned in the plaint, 
and if so, does it work out a forfeiture of the 

lease? 

2. Was a proper and valid notice of ejectment 
given by plaintiff to defendant? 

3. Has plaintiff a cause of action and is her 
suit for ejectment and possession maintainable? 

4. Ace covenants 5, 9 and 9 (a) void and in- 
valid for the reasons alleged by the defendant? 

4(a) If issue 4 is in the negative, has there 
been sufficient compliance by defendant tvith 
ihe said covenants? 

4(b) Is it competent for the defendant to say 
‘hat plaintiff is not entitled to insist on hi's 
performance of the covenants to the extent 
mentioned in the lease deed itself? 

j. Whether any and what damages have been 
inourred, and wliat sum is plaintiff entitled to 
on that account? 

6. Is plaintiff entitled to claim in this suit 
liUure damages? 

7. Is plaintiff entitled to any and what mesne 
profits? 

8. To what relief if any is plaintiff entitled? 

(4) On issue 1 the learned Subordinate Judge 
found that it could not be said that defendant 
had not sufficiently complied with the covenants 
and therefore he was not liable to forfeit the 
lease. On issue 4 he held that covenants 5, 9 and 
9(a) were not void and that they were not includ- 
ed on the faith of any misrepresentation made 
by the plaintiff's husband that these covenants 
had to be performed according to the ordinary 
meaning of the terms thereof. On issue 2 he 
held that there was no valid notice such as was 
required by S. 114A, T. P. Act. He decided issue 
5 against the plaintiff. Issues 4(a) and 4(b) were 
not discussed separately by him as the subject 
matter of these issues was covered by his finding 
on the other main issues. In view' of his findings 
on is.sue 1. issue 6 w\as answered in the negative. 
As the plaintiff's suit in ejectment was dismissed 
no question arose about mesne profits and issue 
7 w'as also found against the plaintiff. There was 
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no finding on issue 3 as it was really unnecessary 
On these findmgs the suit failed and it was dis- 
missed. As regards costs the learned Judge 
ihougiit that he snould deviate from the general 
rule that costs should follow the event on account 
Ol the peculiar circumstances present in the case 
and so lie awarded the defendant only three- 
fourths Of his costs. Hence the appeal. 


(After discussing the facts of the case His Lord- 
ship proceeded! : — 

( 0 ) On these findings of ours, namely, that none 
of the covenants was broken, the sun must fail, 
ft is, however, necessary to deal also with the 
plea raised on behaU ot the defendant and which 
found favour wiUi the Court below, namely that 
there was no proper and valid notice of eject- 
ment and therefore the suit must be dismissed. 
Mr. Rajah Aiyar attacked the rinding of the 
trial Court on this point. The material provisions 
are Ss. llltg) and 114A. T. P. Act, which do not 
expressly govern agricultural leases, but principles 
underlying which have often applied to such 
leases. 

These provisions run as follows: 

"S. 111. A lease of immoveable property deter- 
mines (g) by lorfeiture; that is to say, (1) in 
case the lessee breaks an express condition 
which provides that on breach thereof the les- 
sor may re-enter or (2i in case the lessee re- 
nounces his character as such by settmg up a 
title in a third person or by claiming title in 
himself; or t3) the lessee is adjudicated an in- 
solvent and the lease provides that the lessor 
i^ay ro-enier on the happeimig of such event; 
and in any of these cases the lessor or his trans- 
lerec gives notice in writing to the lessee of 
his intention to determine the lease." 

114A: Where a lease of immoveable property 
has determined by lorfeiture for a breach of 
an express condition which provides that on 
breach thereof the lessor may re-enter, no suit 
lor ejectment shall lie unless and until the 
lessor has served on the lessee a notice in writ- 
ing— 

(а) specifying the particular breach complained 
of; and (b) if the breach is capable of remedj’ 
requiring the lessee to remedy the breach; and 
the lessee fails within a reasonable time from 
the dale of the service of the notice, to remedy 
the breach, if it is capable of remedy. 

Nothing in this section shall apply to an ex- 
press condition against the assigning, imder- 
letting, parting with the possession, or dispos- 
ing of the property leased, or to an express con- 
dition relating to forfeiture in case of non-pay- 
ment of rent." 

(б) In the plaint the relevant allegations on 
this point are that bv the plaintiff's advocate's 
letter dated 27th August 1948, Ex. A. 2. the defen- 
dant w'as given notice to vacate and hand over 
the demised premises by the 15th September and 
that the plaintiff again informed the defendant 
through her Solicitors that he sliould vacate by 
the 30th September. It is clear, therefore, that 
the notice of 27th August. Ex. A. 2, is the notice 
relied upon by the plaintiff. But Mr. Rajah 
Aiyar, her learned counsel, also referred iis to an 
earlier notice. Ex. A. 96. dated 7th July 1948. In 
this the plaintiff complained to the defendant 
Ol cattle trespass and other breaches of the agree- 
ment and warned him that unless he took ad- 
equate steps to prevent them and in future abide 
strictly by the word and spirit of the agreement 
he will have to face the consequences of any ac- 
tion she might take to enforce her rights. There 
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is reference to this letter of the 7th July in the 
Advocate’s letter Ex. A. 2. The learned Judge 
held that the notice of 27th August 1948, Ex. A. 
2, did not fulfil the requirements of S. 114A. He 
thought it was not permissible to read Ex. A. 96 
in conjunction with Ex. A-2. The ground on 
which he came to this conclusion was that the 
plaintiff did not give the defendant an opportu- 
nity to remedy the breaches. 

(7) Though there is room for some doubt we 
are inclined to agree with the learned Judges of 
the Calcutta High Court that two notices in 
writing, namely, one under S. 111(g) and one 
under S. 114A are not necessary, vide — ‘Provat 
Chandra v. Bengal Central Bank Ltd.’, ILR (1938) 
2 Cal 434. S. 114A was added by an amendment 
of 1929 and must be deemed to have specified 
the nature of the notice required under S. 111(g), 

(8) We do not agree with the learned trial Judge 
that Ex. A. 2 is bad because the defendant w'as 
not required to remedy the breaches. Firstly the 
breaches complained of in Ex. A. 2 were not ca- 
pable of remedy because the damages had been 
■done already. No doubt at one stage the plain- 
tiff was willing in spite of the breaches not to 
resort to the drastic step of forfeiture if at least 
in the future the defendant did not allow further 
breaches. But so far as the breaches which had 
occurred were concerned they were not capable 
of remedy. Secondly, even if it be considered 
that there v/as no opportunity given to the defen- 
dant to make good, we think that Ex. A. 2 should 
be read along with the prior notices in which the 
plaintiff did call upon the defendant to remedy 
the breaches and gave him reasonable time for 
that purpose. These considerations also meet the 
objection of Mr. Nambiar that Ex. A. 2 does not 
contain a list of all the breaches which were 
subsequently alleged in the plaint. It is obvious 
that the object of S. 114A is that the lessor should 
have clear information as regards the breaches 
complained of and he should have an opportu- 
nity of remedying them if possible. Once the pur- 
pose of this provision is substantially complied 
with mere technical defects should not prevent 
the ipor from availing herself of the right of 
forfeiture if she was otherwise entitled to it. 

similar notice required 
fSfo4-^ Conveyancing Act of 1881 observld as 

I think, however, that we ought to construe 
the wor^ ‘particular breach’ in the sectiw ac- 
cording to the obvious intention of the Legil 
lature which was that the tenant should be in- 
formed of the particular condition of the p“- 
mises which he was required to remedv 
expression ‘breach’ means the neglect to deal 
with the condition of the premises so pointed 
out, and not merely failure to comply with the 
covenants of the lease. The commonsense of thi 
matter is that the tenant is to have full notice 
of what he is required to do”. 

These observations were followed bv Rowlaff t 
in - ‘New River Co. v. Crumpton’, (19I7ii k r 

opinion the commonsense view of 
the matter should be taken in construine s iua 

(9) Mr. Nambiar cited to us certain decision 
of the English Courts, but none of them h^ anv 
application to the facts of this case. In — «Pipt 

Cher V. Nokes’, (1897) 1 Ch. 271, the notice bv the 
lessor was in the following terms : 

“You have broken the covenants for repairing 
the inside and outside of the house”. 

It was held that the notice was insufficient be- 
cause it was far too general and that the notice 


to be served by a lessor on his lessee to entitle 
the lessor to enforce by action a right of remedy 
of the breach must be given in such detail as will 
enable the lessee to understand what is complain- 
ed of so that he may have an opportunity of re- 
medying the breach before action is brought. Sure- 
ly the defendant cannot be heard to say that he 
did not understand what was being complained of. 
This decision was followed in — Tn Re Serle; 
Gregory v. Serle’, (1898) 1 Ch. 652. In that case 
the lessor merely informed the lessee that he had 
not kept the premises well and sufficiently repair- 
ed and the party and other walls thereof. In 
— ‘Jacob V. Down’, (1900) 2 Ch. 156, there was a 
notice, but it referred to the breach of only one 
of the covenants. But there was a subsequent wai- 
ver as to this breach. There was a breach of 
another covenant on which the plaintiffs-lessors 
v/anted to rely, but that was not mentioned in 
the notice. It was, therefore, held that the notice 
was insufficient. We have nothing like this in 
the case before us. If we had held that the de- 
fendant was guilty of breach of any of the cove- 
nants, then we would have held that there was 
proper notice under Ss. Ill (g) & 114A, T.P. Act. 
But having regard to our finding that the defen- 
dant was not guilty of the breach of any of the 
covenants the suit must fail. The appeal is dis- 
missed. 

(10) We do not, however, think that this is a 
case in which costs should follow the event. It 
is true that we have held that the defendant did 
not commit a breach of any of the covenants. But 
we cannot certainly commend the attitude of the 
defendant to the complaints made by the plain- 
tiff. It may be that the plaintiff and her husband 
were far too much insisting on their rights and 
were also prone to a little exaggeration. But it 
must not be forgotten that the estate belonged 
to them and they were vitally interested in its 
proper maintenance and also that the plaintiff 
and her husband were actually on the estate. The 
defendant might have got a little irritated by the 
tone and frequency of the letters from the plain- 
tiff and her husband, but it was the duty of the 
lessee to satisfy the lessor that he was taking every 
step to see that the covenants were kept properly 
Having regard to this conduct of the defendant 
we think that there should be no order as to costs 
in this appeal. 

(11) The memorandum of objections filed by 
the defendant relates to that portion of his costs 
of the trial which was disallowed by the leai’ned 
Judge. We see no reason to interfere with the 
discretion exercised by the learned Judge. The 
memorandum is dismissed. No costs. 

B/D.H. Order accordingly. 
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SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

Jakka Devayya and Sons, Tenali, Applicant 
V. Commissioner of Income-tax, Madras, Res- 
pondent. 

Refd. Cases Nos. 1 and 2 of 1950, D/- 13-3-1952. 

« (1922), Ss. 25 A, 26 A and 

2 (6-B) ^ Hindu undivided family — Partition 
— ’ Family of three brothers one of whom was 
mmor — ; Unequivocal intention to separate and 
actual division of movable property — Parties 
entering: into partnership deed under which 
joint family cloth business was agreed to be 
continued as joint — Minor represented by guar- 
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dian — Joint family busin-ess ceases to be family 
property — raruieiship valid for purposes of 
re^AStnitioo under S. ^6 A — Fartnersnip Act 
ilSSZ), Ss. 4, SO. 

Up 10 June 1942 the assessee was a Hindu 
undivided lamiiy consisting of three bro- 
theis i., K and S who was a minor. On 
24-6-1942 an unregistered partition list was 
drawn up between the members, the minor 
S being represented by the manager. The 
members decided to become separate and 
to divide the properties but only the move- 
able pioperly was divided actually and the 
pnysical division of the assets consisting of 
houses was postponed to a later date. As 
regai ds the cloth business an account of 
the business was taken after valuing the 
stock on hand and a balance sheet was 
embodied in the document. On 22-6-1943 
two documents viz. a registered^ partition 
deed & a partnership deed came into exist- 
ence. In the partition deed S being still 
a minor was represented by his father-in- 
law. It was recited in this deed that the 
members had begun to live separately from 
24-6-1942 taking possession of such proper- 
ties as were physically divided, it also 
contained a resolution to keep the house 
and house sites as joint and to carry on 
the cloth business jointly in the name of 
J. D. and Sons. Regarding the business, the 
profits of each sharer were separately 
shown and the balance that was available 
in the accounts of the business was also 
separately entered. The whole stock was 
valued. In the partnership deed, the shares 
of the three sharers were fixed at one-third 
each, and as there was no fixed capital 
for business during the time when the 
business was joint family business, it was 
slated in the document that they had in- 
vested amounts standing to the credit of 
each in their individual accounts as well 
as the amount credited in the name of 
J. D. & Sons as capital. During the assess- 
ment year 194.3-44 the assessee claimed that 
there was a partition of the family proper- 
ties in June 1942 and the Income-tax Officer 
after examining the evidence adduced by 
the assessee held that there was a division 
of the family properties on 4-4-1943. On 
the strength of this decision, the assessee 
claimed during the assessment year 1944-45 
that the business carried on during the 
accounting year was the business belonging 
to a firm consisting of the erstwhile mem- 
bers of the Hindu undivided family, and 
that the firm should be registered under 
S. 2G-A of tile Act, and the assessment 
.should be also remade from that date. 
These two claims were rejected by the 
Department and also by the Appellate 
Tribunal. The Appellate Assistant Com- 
missioner found as a fact that there was 
division of the profits during the years 
1942-43 and 1943-44, and that the profits of 
the first year were entered in the books 
on 4-4-1943 and of the second year 
on 24-3-1944, and that the mutation of the 
family account was effected by transferring 
the balance to the credit of the business 
to the ledger folios opened for the three 
sharers. 

Held (i) that on the facts and in the 
circumstances of the case and on a proper 
construction of the deeds of partnership 
and partition dated 22-6-1943, the finding of 
the Tribunal that cloth business continued 


to belong to the Hindu undivided fami^ 
was erroneous in law. There was a division 
of the business into definite portions, and 
the asset was effectively taken out of the 
joint family properties by constituting it a 
partnership after division. (Paras 6, 8) 

(ii) That on the facts and circumstances 
of the case there was undoubtedly a valid 
partnership in respect of the cloth business 
which could be registered under S. 26-A 
of the Act. The fact that the minor was 
included in the contract would not make 
ihe partnership as between the two adults 
invalid, and the minor may be deemed to 
have been admitted to the benefits of the 
partnership by the two adults. Under the 
Income-tax law a minor admitted to the 
benefits of a partnership becomes a 
partner. Similarly the fact that the minor 
was made liable for losses which was not 
permissible under the law> would not make 
the partnership invalid. AIR 1928 Rang 
160; AIR 1928 PC 135, Rel, on; AIR 1922 
Lah 441 and AIR 1931 All 327, Ref. 

(Paras 10, 12) 

Anno: Income-tax Act, S. 25 A N. 3 and S. 
26 A N. 1; Partnership Act, S. 4 N. 6; S. 3^ 
N. 1, 3. 

(b) Income-tax Act (1922), S. 25 A — HinAu 
undivided f.unily — Joint family business — 
Partition of — What constitutes — Partition 
under Hindu Law and one recognised under 
S. 25-A — Distinction — (Hindu Law — Joint 
family — Partition). 

What consulates “partition” under 
S. 25-A of the Income-tax Act and re- 
quirements are different from "partition” 
under Hindu Law. Under Hindu Law the 
word “partition” is used in two senses: It 
may be a mere division of the right i.e., 
the disruption of the status of the joint 
family, or it may be not only a division of 
the status of the family but also a p^- 
sical division, or in other words a division 
by metes and bounds of the properties. 
Under S. 25-A of the Act, it is not enough 
to establish that there was a mere divi- 
sion in status, but it must be proved that 
the family property was partitioned among 
the various members or groups of members 
in definite portions. Unless this require- 
ment is established, the partition cannot 
be recognised under the Act, and the 
family is deemed to continue as a Hindu 
undivided family, notwithstanding the tact 
that its status as joint family had been 
terminated. (Para 4) 

A partition in the case of business 
definite portions may be brought about by 
a specification of the shares in the accounts 
and making the necessary entries therein 
to show that thereafter the business was 
held in severalty in specified or definite 
portions or shares. It is open to the mem- 
bers of the Hindu joint family to enter 
into a partnership thereafter in respect of 
the family business which they have divid- 
ed by specified shares in the account^ 
among themselves. The property so held 
in partnership is taken out of the jomt 
family, and thereafter the income derived 
from the partnership would not be the m- 
come of the joint family. In other 
it ceases to be an asset owned by a HinoU 
undivided family. The rest of the proper- 
ties and the status of the family regarui^ 
them may continue to be joint. The only 
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effect of taking out an asset from and out 
of the assets of the joint family is not to 
attract S. 25A of the Act but to make it 
an asset whose income cannot be taken 
into consideration in computing the in- 
come ol the joint family for the purpose 
of assessment. It has to be assessed sepa- 
rately. AiK 1951 Mad 50b; AIR 1942 PC 
57^ Rel, on. (Para 5) 

When a business is conducted by a joint 
family there need not necessarily be an 
allocation of capital separately for the 
business. The joint family may from time 
to time supply the necessary capital for 
the successful prosecution of the business. 

In the case of a joint family business 
there will be no division of the profits 
periodically, for no member is entitled to 
claim that the profits should be so divid- 
ed, and whatever income is earned in the 
business will accrue to the benefit of all 
the members of the coparcenary. The 
members are not partners in the business 
but parceners. Death of a member does 
not dissolve the business as in the case of 
a partnership. Birth of a member will 
give him an automatic right in the busi- 
ness which is. a family asset. There is a 
clear contrast between joint family busi- 
ness and business belonging to a firm of 
partnership. It is therefore unreasonable 
to expect the existence of a separate capi- 
tal for a joint family business, and if it 
does not exist, or if it is not divided, it 
cannot be said that there was no division 
of the business. (Para 6) 

Anno; Income-tax Act, S. 25A N. 1. 

(c) Hindu Law — Joint family — Partition 
— IVlinor co-paroener not represented by law- 
ful guardian — Partition when can be chal- 
lenged. 

A partition of joint family property can- 
not be impugned as invalid by the minor 
co-parcener merely because he was not re- 
presented by a lawful guardian. So long 

of the minor have not 
suffere^ it is open even to a person other 
than the natural guardian to represent 
the minor in the partition, and it would be 
bindmg on him. If the minor after at- 

-i . . .vJ V ^ 1 ■. i. tll^l t it was unfair 

it would be open to him to 
attack the partition by appropriate pro- 
ceedings. 35 All 126 and 30 Cal 738 (PC) 
Rel. on. 

M. Subbaraya Aiyar, for Applicant’ C 
Rama Rao Sahib, for Respondent * ' 

REFERENCES: Courtwise/Chronological/ Paras 

{*03) 30 Cal 738: (30 Ind App 139 pC) 7 
(*28) AIR 1928 PC 135; (107 Ind Cas 453 ) 12 
<*42) 1942-10 ITR 457: (AIR 1942 PC 57) ^ I 
(•13) 35 All 126: (17 Ind Cas 846) ^ 7 

(’31) 53 AU 479: (AIR 1931 All 327) ll 

(’22) AIR 1922 Lah 441: (67 Ind Cas 95) n 

™ 586: (AIR 1951 IVlId 506) 5 

(28) 6 Rang 198: (AIR 1928 Rang 160) ^ 12 

SATYANARAYANA RAO J. : These two referred 
cases arise from the same facts, and the assessee 
in both is the same. R. C. No. 1 of 1950 relates 
to the assessment for 1944-45, the accounting year 
being the year ending on 24-3-1944. In R C 
No. 1 of 1950 the question referred to us for 
decision by the Income-tax Appellate Tribxmal 
is 

“Whether on the facts and in the circumstances 
of the case and on a proper construction of 


the deeds of partnership and partition dated 
22-6-1943, the finding ol the I'ribunai that cloth 
business continued to belong to the Hmdu 
rnidivided family is erroneous in law.’* 

R. C. No. 2 of 1950 arises out of proceedings for 
registration of the partnership of Jakka De^^ayya 
and Sons under S. 26A of tne Income-tax Act, 
and the question referred to us for decision 
under S. 66(1) Income-tax Act by tne Income- 
tax Appellate Tribunal is, 

"Whether on the facts and in the circumstances 
of the case, there was a valid partnership in 
respect of the cloth business which could be 
registered under S. 26A, Income-tax Act?” 

Upto June 1952 the assessee v/as a Hindu 
undivided family. During the assessment year 
1943-44 the assessee claimed that there was a 
partition of the family properties in June 1942 
and the Income-tax Officer after examining the 
evidence adduced by the assessee held that there 
was a division of the family properties on 4-4- 
1943. On the strength of this decision the asses- 
see claimed during the assessment year now 
under consideration that the business carried on 
dui’ing the accounting year was the business 
belonging to a firm consisting of the erstwhile 
members of the Hindu undivided family, and 
that the firm should be registered under S. 26A 
of the Act, and the assessment should be also 
remade from that date. These two claims were 
rejected by the Department and also by the 
Appellate Tribunal. Hence these two references. 

(2) The family consisted of three brothers, 
Lakshminarayana, Krishnamurthi and Subbarao. 
Subbarao was a minor. On 24-6-1942 an unregis- 
tered partition list was drawn up between the 
members, and the minor Subbarao was represented 
by the eldest brother and manager Lakshmina- 
rayana. The family owned gold jewels, silverware, 
utensils, and furniture, houses and house sites 
and cloth business. On the date of this list 
Subbarao was unmarried. The jewels, silverware 
and other movables were divided between the 
sharers, and they took separate possession of 
those properties which were divided. They did 
not however divide by metes and bounds the 
houses and house-sites, because as per the direc- 
tions of their deceased father they had to make 
provision for their widowed sister, and the 
division of the dwelling houses and the sites would 
necessitate certain structural alterations for the 
convenient enjoyment of the sharers which they 
did not intend to carry out during the minority 
of Subbarao, especially as he was unmarried 
They therefore decided to keep these properties 
jointly. As regards the cloth business in this 
document, an account of the business was taken 
after valuing the stock on hand, and a balance 
sheet was embodied in the document. Details 
with reference to the property which was kept 
m joint possession were given in Sch. D appended 
to the document. The document contains a clear 
determination and an unambiguous declaration 
that the members decided to become separate and 
to divide the properties; only the physical divi- 
sion of the assets included in Sch. D was post- 
poned to a later date. 

By June 1943 Subbarao was married. On 
22-6-1943, two documents came into existence. One 
was a partition deed, and the other was a deed 
of partnership. The partition deed was registered. 
In this deed the minor was represented by his 
father-in-law. It contains a resolution to keep 
the houses and house-sites joint, and that as there 
was no possibility to divide the cloth business 
consisting of cloth, furniture etc, the business 
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lOju'd be carried on jointly in the name of Jakka 
Devayya and Sons. The members began to live 
separately irorn taking possession of 

siioli of the piop( rties as were physically divided. 
The shares aliot’.ed to each memoer in gold, 
siivorws.re and iiiensils are described in Schs. A, 
B and C and the property kept joint was included 
in Sch. D. Regarding the business, the profits of 
each sharer Wf're separately shown and the balance 
that was available in tlie accounts of the busi- 
ness v.as also separately entered. The whole stock 
was valued. In The partnership deed, the shares 
oi the tliree sharers were fixed at one-third each, 
and as there was no fixed capital lor the busi- 
ness diuing the time when the biisine.ss was joint 
lamily busines-s, it is stated in the document that 
thny had invested amounts standing to the credit 
of each in their individual accounts as well as the 
amount credited in the name cl Jakka Devayya 
and Sons as capiud. If any further amount was 
required for the business it was provided in the 
deed, that it should be borrowed either in cash 
or in kind. It has been found by the Appellate 
Assistant Commissioner — and there is no dis- 
pute — that there was division of the profits 
during the years 1942-43 and 1943-44. and that the 
profits of tlie first year were entered in the books 
on 4-4-1943 and of the second year on 24-3-1944, 
and that the mutation of the family account was 
effected by transferring the balance to the credit 
of the business to the ledger folios opened for 
the three sharers. Apparently they did not wish 
to discontinue the business as a result of the par- 
tition arrangement, as it ended in profit but 
agreed to continue it Ihougli as a partnership. 

(3) On these facts, the first point for considera- 
tion is whether the business ceased to be a joint 
family asset during the relevant period, or 
whether it continued to belong to the Hindu un- 
divided family. A further question for determina- 
tion is whetlier the partnership is valid and could 
be registered under S. 26A of the Act. 

(4> What constitutes “partition" under S. 25A. 
Income-tax Act and its requiremenXs are different 
from ‘partition” under Hindu Law. Under Hindu 
law it is well established that the word “partition" 
is used in two senses: It may be a mere division 
of the right, i. e., the di.sruption of the status of 
the joint family, or it may be not only a division 
of the status of the family but also a physical 
division, or in other words a division by metes and 
bounds of the properties. Under S. 25A of the 
Act, it is not enough to establish that there was 
a mere division in status, but it must be proved 
that the family property was parCitioncd among 
the various members or groups of members in 
definite portions. Unless this requirement is 
established, the partition cannot be recognized 
! under the Act, and the family is deemed to con- 
tinue as a Hindu undivided family, notwithstand- 
ing the fact that its status as joint family had 
been terminated. 

(5) The meaning of the expression “in definite 
portions” has been construed by myself and Viswa- 
natha Sastri J. in recent case in — 'Meyappa 
Cheitiar v. Commis.sioner of Income-tax’. 1950-18 
TTR 5C6 (Madt following the decision of the Privy 
Council in — ‘Sundar Singh v. Commissioner of 
Income-tax’, 1942-10 ITR 457. In that case we 
both expressed the view that in order to consti- 
tute partition of a business belonging to a joint 
family, it was not necessary to establish physical 
division of the business for to insist on this re- 
quirement would be to destroy the proverbial 
goose that lays the golden eggs. The physical divi- 
sion of the business into definite portions will 


only mean the winding up of the business and a 
division of the assets realised from the business. 
This need not be insisted upon. A partition in 
the case of business in definite portions may be 
brought about by a specification of the shares in 
the accounts and making the necessary entries 
therein to show that thereafter the business was 
held in severalty in specified or definite portions 
or shares. It is open to the members of the Hindu 
joint family to enter into a partnership there- 
after in respect of the family business which they 
have divided by specified shares in the accounts, 
among themselves. The property so held in part- 
nership is taken out of the joint family, and 
thereafter the income derived from the partner- 
ship would not be the income of the joint family. 
In other words, it ceases to be an asset owned by a 
Hindu family. That this is permissible follows, 
in our opinion, from — ‘Meyappa Chettiar v. Com- 
missioner of Income-tax'. 1950-18 ITR 586 and 
from the decision in — ‘Sundar Singh Najitha v. 
Commissioner of Income-tax', 1942-10 ITR 457. 
The rest of the properties and the status of the 
family regarding them may continue to be joint. 
The only effect of taking out an asset from and 
out of the assets of the joint family is not to at- 
tract S. 25A of the Act but to make it an asset 
who.se income cannot be taken into consideration 
in computing the income of the joint family for 
the purpose of assessment. It has to be assessed 
separately. It therefore follows from this, whether 
in fact the family houses and house-sites were 
divided or not physically, if it is established that 
the joint family business was partitioned in de- 
finite portions, then it will be taken out of the 
property of the joint family. 

The inference to be drawn from the two 
documents which came into existence on the same 
date namely, 22-6-1943, the partition deed and the 
partnership deed, in our opinion, is clearly to 
e.stablish that this asset was divided and was 
Taken out of the joint family assets. The neces- 
sary entries in the accounts were made on 4-4-1943 
and on 24-3-1944. The shares were specified in 
the partnership deed. The contentions found in 
favour with the department and the Appellate 
tribunal were that the capital of the business 
was not divided, and that the documents them- 
selves gave a clear indication that the members 
agreed to continue this asset also as joint. Regard- 
ing the first, it must be observed that when a 
business is conducted by a joint family there need 
not necessarily be an allocation of capital sepa- 
rately for the business. The joint family may 
from time to time supply the necessary capital for 
the successful prosecution of the business. That 
was the very reason why it was stated in the part- 
nership deed that no capital was fixed for the 
business. It became necessary to fix the capital 
for the first time on 22-6-1943 when the partner- 
ship deed was executed. 

It must be mentioned that in the case of a 
joint family business there will be no division of 
the profits periodically, for no member is entitled 
to claim that the profits should be so divided, and 
whatever income is earned in the business will 
accrue to the benefit of all the members of the 
coparcenary. The members are not partners in 
the business but parceners. Death of a member 
docs not dissolve the business as in the case of 
a partnership. Birth of a member will give him 
an automatic right in the business which is a 
family asset. There is a clear contrast between 1 
joint family business and business belonging to 
a firm of partnership. It is therefore unreason- 
able to expect the existence of a separate capital! 
for a joint family business, and if it does not^ 
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exist, or if it is not divided, it cannot be said 
that there was no division of the business. The 
necessity for constituting the capital arose when 
the business was separated from the family as- 
sets, and it was then that the precaution of ap- 
propriating in the business the amounts specified 
in the partnership deed, i. e., the amounts stand- 
ing to the credit of the individual partners in the 
accounts and that in the name of Jakka Davayya 
and Sons as capital was taken. 

The Appellate Tribunal and the Appellate As- 
sistant Commissioner thought that the recitals in 
the documents that the business was not divided, 
as there was no possibility of dividing it, and that 
they agreed to carry it on in the name of Jakka 
Devayya and Sons precluded an inference of divi- 
sion of the business into definite portions. The 
intention to carry on the business jointly, in the 
context and reading the recital in the partnership 
deed, can only be that they intended to carry on 
the business as a separate firm. “Joint” in the 
context does not mean “as joint family property.” 
Apart from other difficulties which would be 
dealt with presently, on a plain reading of the 
two documents together it seems to us obvious 
that there was a division of the business into 
definite portions, and that the asset was effective- 
ly taken out of the joint family properties by cons- 
tituting it a partnership after division 


(7) It is no doubt true that in the matter of 
partition under the first document of 1942 
Lakshminarayana, the eldest brother, represented 
Subbarao. In the later document, the registered 
partnership deed of 1943, Subbarao was represent- 
ed by his father-in-law. It might be argued that 
as the minor was not represented by a lawful 
guardian, the partition was invalid. The two 
brothers Lakshminarayana and Krishnamurthi 
were adults. On account of certain family reasons 
they decided to become separate. If two out of 
the three brothers cut themselves out from the 
family, the third brother remains divided As 
pointed out by the Judicial Committee in — ‘Bal- 
kishendas v. Ramnarain Sahu’, 30 Cal 738; 


There is no doubt that a valid agreement foi 
partition may be made during the minority o- 
one or more of the coparceners. That seems t( 
follow from the admitted right of one copar 

partition; and (as has beer 

said) If an agreement for partition could nol 

be made binding on minors, a partition coulc 

hardly ever take place. No doubt if the parti 

tion was mfair or prejudicial to the mhiors 

mterests, he might, on attaining his majority 

by proper proceedings, set it aside so far as re 
gards himself. «■£> xc 


So long therefore as the two adult brothers 
made a division of the properties which was fah 
which was not unequal or prejudicial, to the 
minor’s mterest, the division would be bindintT 
and if the minor after attaining majoritv thlnlS 
! that it was unfair or prejudicial it Xld be o^en 
to him to attack the partition by appropSe 
proceedings. So long as the interests of the Sr 
have not suffered, it is open even to a ne^nn 
! other than the natural guardian to represent the 
minor in the partition; this is recog^sed hi _ 
‘Bhagavati Prasad v. Bhagwati Prosad’ 35 All 

In th^ ^ present, the brother acted 

on behalf of the minor, though there was the 
mother. Partition was already determined in 
the present case in 1942 and the registered parti- 
tion was only an afiBrmation of what was decided 
in 1942, and the fact that the father-in-law repre- 
sented the minor as the guardian in the matter 
of the execution of tlie deed is of no conseQuence 


The partition therefore cannot be impugned on 
this ground. 

(8) It follows from the foregoing that the busi-[ 
ness ceased to belong to the Hindu undivided! 
family, and the view taken by the Appellate 
Tribunal is erroneous. The question referred to 
us in R. C. No. 1 of 1950 must be answered in 
the affirmative and against the Commissioner of 
Income-tax. 

(9) This conclusion would not be enough to en- 
able the assessee to insist that the assessment 
should be made on the various members separate- 
ly, for unless they establish that there was a valid 
partnership they cannot achieve this result. If 
there is no valid partnership, the business carried 
on by the members would be assessed as an asso- 
ciation and not as individuals. Vide S. 3, which 
refers to “other association of persons.” 

(10) Subba Rao was a minor on the date on 
which the partnership deed' was entered into, and 
it is imdoubted law that a minor cannot be made 
a partner even by a natural guardian acting on 
behalf of the minor. There can be no partnership 
between an individual and a minor represented 
by a person as a guardian. Such a contract does 
not bind the minor. But it is open to partners 
to admit a minor into the benefits of a partner- 
ship. (Vide S. 30, Partnership Act). If he is so 
admitted, under S. 2(6B), Income-tax Act, he be- 
comes a partner for the purpose of the Act, for 
it says, 

'“Partner' includes any person who being a minor 

has been admitted to the benefits of partner- 
ship.” 

If he is not admitted to the benefits of the part- 
nership but the assets in the business belonging 
to his share are utilised in the business continued 
by the other partners after division, the minor 
may be entitled to the profits attributable to the 
use of his share in the property in the business 
on ,the principle of S. 37, Partnership Act, though 
the section itself may not apply, or under the 
general principles indicated in Ss. 80, 90 and 95, 
Trusts Act. The difference between the two rights 
is that in the one case the minor will be entitled 
only to the profits attributable to his share which 
has been uUlised in the business, while in the 
other case he would be entitled to the share of 
the profits to which he was admitted by the major 
niembers irrespective of the value of his share 
utilised in the business. In the deed of partner- 
ship the minor is given a right to the profits 
and is made liable to losses. This of course is 
not permissible in law, as no guardian can enforce 
a personal obligation on behalf of the minor under 
a contract. 

(11) It was argued with considerable force bv 
Mr. Subbaraya Aiyar, the learned advocate for 
the assessee, that the main object of the brothers 
was to confer a benefit on the minor and to ad- 
mit him to the benefits of the partnership The 
parties being ignorant introduced in the deed the 
^ual clauses of a partnership deed making 
toe minor also equally liable for losses, and we 
should therefore construe the contract between 
the adults as tantamount to an admission of the 
mmor to the benefits of the partnership. Admis- 
sion to the benefits of a partnership undoubtedly 
implies the existence of a partnership. Where 
two persons, one a major and the other a minor, 
purport to enter into a partnership deed, as the 
minor had no contractual capacity, the partnei- 
ship would be invalid, and there would not be 
an existing partnership. The question therefore 
of construing such a contract as admitting the 
minor to the benefits of a partnership does not 
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arise, as the partnership is non-existent. That 
was the position in the tv/o cases referred to in 
che course of the arguments in —’Muhammad 
Hafiq v. Khwaja Qamar Din', AIR 1922 Lah 441 
•nid — ’Lachmi Narain v. Beniram’, 53 All 479. 
But here, there could be a valid partnership bet- 
ween the two adults. Lakshminarayana and 
Krishnanuirthi, and there would be an existing 
oartnership to the benefit of which the minor 
could be admitted. And all that is required by 
3. 30 is that there should be a consent of all the 
partners ior the time being to admit the minor 
’0 the benefits of the partnership. Lakshmi- 
naravana and Krishiiamurthi were willing to 
admit the minor to the benefits of the partner- 
ship. and in fact in the accounts they opened 
a ledger page in his name and entered the profits 
earned on his behalf for the two years. We think 
(herefore that too rigid a construction of the 
document need not be placed, and that the real 
intention of the parties can be gathered from the 
document and from their conduct in crediting 
(he profits in the accounts. The father-in-law 
certainly must have had enough knowledge that 
ihe business was a profitable one and not a losing 
concern. 

(1*2) The case which is analogous to the present 
is, in our opinion, the decision in — ‘Khorasany 
V. Acha*. 6 Rang 198. There a Maliomedan who 
was carrying on business in partnership with 
iuiolhor died, leaving his widow and minor child- 
ren. After the death of the husband, the widow 
entered into a contract of partnership on behalf 
of herself and also on behalf of the minor 
^■hildren. She had no power to enter into such a 
contract so as to bind the minors, but nevertheless 
it was held that as between the widow and the 
partnership to the extent of her interest the 
partnership was legal. It was observed in that 
■case; 

.both plaintiff 1 and the defendant at the time 
of making the agreement w^re not aw'are of 
the legal difficulty and believed that they were 
entering into a valid contract, and as between 
plaintiff 1 Amina Bi and the defendant I 
think that partnership \vas validly created by 
the agreement.” 

In Bindley on Partnership, llth Edn., at page 87 
it is pointed out : 

"Agreements entered into between several per- 
.sons. some ol whom are by law incompetent 
to contract are not wholly null and void, but 
are only in some respects less effective than 
if all the parties to them were competent.” 

See also — ‘Jafferali v. Standard Bank’, AIR 1928 
P. C. 135 which to some extent supports, our con- 
clusion. The fact therefore that the minor was 
included in the contract would not make the 
partnership as between the two adults invalid, 
and the minor may be deemed to have been ad- 
mitted to the benefits of the partnership by the 
two adults. Under the Income-tax law a minor 
admitted to the benefits of a partnership becomes 
a partner. It therefore appears to us that on the 
facts and circumstances of this case there was 
undoubtedly a valid partnership in respect of the 
cloth business which could be registered under S. 
26A of the Act. 

(13) The answer therefore to the question re- 
ferred to us in R. C. No. 2 of 1950 is in the 
affirmative and in favour of the assessee. As 
the assessee has succeeded in both the references, 
we think he is entitled to costs one set, which we 
fix at Rs. 250. 

B 'K.S. 
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Yandapalli Venkataraju, Petitioner v. Hus- 
sain Shah and others, Respondents. 

Civil Revn. Petn. No. 1566 of 1947, D/- 
18-7-1952. 

Partition Act (1893), S. 2 — Applicability — 
Section applies even after preliminary decree is 
passed. 

Section 2, Partition Act, can be applied 
though a preliminary decree defining the 
share of a plaintiff and directing partition 
liad been passed. It can be applied until 
the scheme of partition has been finally 
approved, i.e., until a final decree has been 
passed: 24 Mad 639, Foil. (Para 2) 

Anno: Partition Act, S. 2 N. 2 Pt. 3. 

K. Bhimasankaran, for Petitioner; C. V. Dhik- 
shitalu, for Respondent. 

ORDER : In S. A. No. 4 of 1942 which arose 
out of O. S. No. 124 of 1930 in the Sub-Court. 
Kakinada, this court passed a decree inter alia 
directing a partition of item 1 of the plaint 
schedule into three ooual shares and awarding 
the plaintiff an one-third share and the other 
contesting party who is the petitioner before 
me^ a two-third share. Subsequent to the 
cree of this court, the petitioner filed an appli- 
cation in the court below purporting to be un- 
der Ss. 2 and 4 of the Partition Act, Act IV of 
1893, praying that the provisions of that Act 
may be applied to him. pnly the prayers were 
not happily worded and it is now conceded by 
Mr. Bhimasankaram, learned counsel for the 
petitioner, that the only provision under which 
the application was really sustainable was S. 2 
of the Act. The learned Subordinate Judge 
did not go into the merits and decide whether 
S. 2 of the Partition Act applied and whether 
the petitioner was entitled to invoke its provi- 
sions in the circumstances of this case because 
he considered that the decree of the High 
(Tourt precluded him from going into the mat- 
ter. In other words, because the High Court 
had directed a division of the property, he 
thought an application invoking the provisions 
of the Partition Act was not competent there- 
after. In this he was obviously in error. 

(2) There is clear authority of this Court in 
— ‘Kadir Batcha Sahib v. Abdul Rahman Sa- 
hib’. 24 Mad 639 that S. 2, Partition Act, can be 
applied though a preliminary decree defining 
the share of a plaintiff and directing partition 
had been passed. The learned Judges 

out that the Act can be applied until the 
scheme of partition has been finally approved. 

i.e., until a final decree has ^ 

therefore set aside the order of the learn^ 
Judge dismissing the application not 5Uw- 
tainable. He will restore the petition to h^s me 
and proceed to deal with it as an ^PP“^jr!^^ 
under S, 2, Partition Act. I wish to say nothin^ 
at this stage on the merits of the application. 
There will be no order as to costs. 

(3) The petition will be disposed of expediti- 

ously without granting any adjournment. 
B/D.R.R. Petition allowed. 


Answer in the affirmative. 
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SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

V. Krishnamurthy and another, Appellants 

V. The Ceded District Auto Transport Co. Ltd.. 
Kumool, represented by its Managing Direc- 
tor at Kurnool and others, Respondents. 

Letters Patent Appeal No. 160 of 1951, D/- 
a-9-1952, from judgment of Subba Rao J., in 

W. P. No, 282 of 1951, D/- 12-9-1951. 

(a) Motor Vehicles Act (1939), S. 64(a) — 
Ai>pljeabi]ity — Grievance accruing or arising 
sabscquent to grant of permit — Appeal. 

Clause (a) of S. 64 applies only to cases 
where by reason of the existence of a con- 
dition attached to a permit the grantee of 
the permit was aggrieved by that condi- 
tion at the time of the grant of the per- 
mit It is not a grievance which accrued 
or which arose subsequent to the grant of 
the permit, that can be agitated in an ap- 
peal. (Para 4) 

Where, therefore, the original condition 
of the permit restricted the route from K 
to A and a subsequent application to ex- 
tend the route to V having been declined 

an appeal was preferred against the order 
of refusal. 

Held that no appeal lay under the cir- 
cumstances as it could not be contended 
that refusal to grant the application 
amounted in substance to a refusal to 
alter the original condition of the permit. 

Anno; Motor Vehicles Act, S. 64 N. 1. 

Vehicles Act (1939), S 64(b) — 
Sefnsal to vary conditions — Appeal. 

conditions of 

permit does not carry with it the power to 

conditions, and there- 
fore it cannot be argued that when the 
Legislature conferred a right of appeal 

under cl. (b) to a person agfrieved by any 
variation of the conditions of the permit 
It implied and carried with it also TS 
^ appeal in a case where the Regional 

Authority refused to varf toe 
conditions of the permit. (Para 5 ) 

Anno; Motor Vehicles Act, S 64 N 1 

confer power of appeal by implication 

Rule 208, in terms, does not purport to 
TODfer a nght of appeal; it purports to lav 
down the procedure applicable to applied 
tions for the variation of the conditions of 
a pemit. A right of appeal must be e°- 
p^Iy conferred by a statute and cannot 
^ inferred by implication. It is not with- 
in the , competence of the rule^mXir!!, 
authority constituted under S. 68 to confe? 
a new right of appeal not recoffnised 
panted by S. 64. Clause (j) of S 68121 
not in terms confer a power to ex- 

froui the laniliagf of 

appeal cannot be in! 
ferred. Unless the statute by its enacting 
provisions has expressly conferred a right 
•of appeal, the rule-making authority 
would not be within their powers in con^ 
ferring a new right of appeal expressly or 
implication. It, therefore, follows that 
R. 208 cannot be construed in such a man- 
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ner as to transgress the limits of the 
power of the rule-making authority, 
which have been laid down and circum- 
scribed by S. 68 of the Act. The applica- 
tion, therefore, of the procedure applica- 
ble to the disposal of the applications for 
grant of a permit to cases of variation of 
the conditions of a permit does not even 
by implication carry with it a* right of ap- 
peal, assuming that otherwise the rule- 
making authority had the power to create 
a new right of appeal. (Paras 7 & 8) 

Anno: Motor Vehicles Act, S. 64 N 1 

(d) Motor Vehicles Act (1939), Ss. ' 64 and 
68 — Rules under — R. 208(b) — Whether 
right of appeal exists has to be determined bv 
provisions of S. 64 — Rule 208(b) does not 
confer right of appeal. 

The Motor Vehicles Act is a seltcon- 
tamed Code and creates new rights and 
also provides for the adjudication of the 
disputes arising in respect of such rights. 

In such a case the remedy provided by the 
btatute alone must be followed and the 
piincipie that if a new power or new 
jurisdiction is conferred upon a Court 
which IS regulated by a Code containing 
the procedure as well as a right of appeal, 
the exercise of that new jurisdiction by 
that Court will carry with it the ordinary 
incidents of procedure applicable thereto 
as well as the general right of appeal from 
Its decisions has no application. There- 
fore to determine whether a right of an- 
peal on the facts of the case exists or not, 

provisions contained 
in S. 64 and if a party claiming a right of 
appeal is not able to bring himself within 
any of the clauses enumerated in S. 64 he 
has no right of appeal. The mere fact that 
last part of R. 208(b) the Transport 
Authority is directed to deal with the mat- 
ter as if It were an application does not 
carry with it by implication even a right 
of appeal, as if it was a refusal to grant 
a permit within the meaning of S. 64(a) of 
the Act. (Paras 9, 10) 

Anno; Motor Vehicles Act, S. 64 N. 1. 

K Bhashyam, T. R. Srinivasan and V V 

Appellants; Govt. Pleader ‘and 
S. Obul Reddi, for Respondents, 

REFERENCES: Courtwise/Chronological/ Paras 

(’16) 39 Mad 617: (AIR 1916 PC 21) 

(’36) 17 Lah 146: (AIR 1936 PC 93) 

599: (AIR 1940 

PC 105) 

(’87) 10 Mad 179 (FB) 

(’48) ILR (1948) Mad 505: 

(AIR 1948 PC 12) 

(1905) AC 369: (74 LJ PC 77) 

(1913) AC 546: (82 LJ KB 1197) 

(1937) AC 139: (105 LJ KB 569) 

(1859) 141 ER 486: (6 CB (NS)^ 336) 

(1864) 10 HL 704: (11 ER 1200) ^ 

SA-TYANAI^YANA RAO J. : This i^euers 

Patent appeal is against the judgment of our 
learned brot^r, Subba Rao J. setting aside the 
order of t^ C^vernment and that of the Central 

allowing Writ Petition 
No. 282 Of 1951 to quash the orders. The only 
question, that was debated before him and now 
before us, is whether there was a right of 
appeal to the Central Road Traffic Board against 
the order of the Regional Transport Authority 
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dated 31st August 1950 refusing to grant the 
application of the appellants to extend the route 
of the bus service from Atmakur to Velgode. 
The learned .ludge held that the appeal was 
incompetent, t)iaL therefore the order of the 
Central Road Trailic Board extending the per- 
mit in favour of the appellants to Velgode was 
without jurisdiction, and that the order passed 
by the Government in the exercise of their 
revisional jurisdiction confirming the order of 
the Conlrai Road Traffic Board was also void. 

(2) In order to appreciate the contention 
that the appeal to the Central Road Traffic 
Board is incompetent, it is necessary to state 
a few relevant facts. The appellants, two in 
number, were running buses along the route 
Kurnool-Atmakur from the year 1944 under 
permits granted by the Regional Transport 
Authority in that year. In 1049, it was decided 
by the Regional Transport Authority to extend 
the route to Velgode, i.e. a place beyond Atma- 
kur. Applications for that route were filed by 
the first resixjndent and also by the appellants. 
On 16-6~195U the Regional Transport Authority 
called for objecUons to grant the permits for the 
extended route to the applicants. By an order 
of 28lh June 1950 the Regional Transport 
Authority granted a permit to the first respon- 
dent to run his buses up to Velgode. 

The application by the appellants, however, 
was not disposed of till 31st August 1950, when 
the Regional Transport Authority made an order 
rejecting their application. The order of 28th 
June 1950 granting a permit to the first res- 
pondent was not carried on appeal by the ap- 
pellants. The order made on their application 
was the subject-matter of an appeal to the 
Central Road Traffic Board, and notwithstand- 
ing the objection of the first respondent that the 
appeal was incompetent, the Central Road 
Traffic Board, overruling the objection, set 
aside the order of the Regional Transport Autho- 
rity and granted permits in favour of the ap- 
pellants also, extending their service to Velgode. 
The first respondent carried the matter unsuc- 
cessfully in revision to the Government, and 
thereafter he filed a writ petition, which was 
disposed by Subba Rao J. As slated above, 
■he allowed the application, and held that the 
appeal to the Central Road Traffic Board by 
the appellants against the order of the Regional 
Transport Authority dated 31st August 1950 
was incompetent. 

(3) In this appeal by the appellants their 
Learned Counsel, Mr. Bhashyam, adopted a 
line of argument which was not the one adopt- 
ed by him before Subba Rao J. It is unneces- 
sary therefore to deal in detail with the reason- 
ing of the learned Judge by which he arrived 
at the conclusion, that the appeal to the Cen- 
tral Road Traffic Board was incompetent. It 
will be sufficient if we deal in this appeal with 
arguments as presented before us by Mr. Bha- 
shyam. the Learned Counsel for the appellants. 
He attempted to maintain his position that the 
appeal was competent by relying upon els. (a) 
and (b) of S. 64. He further relied on R. 208 
of the Rules framed bv the Government under 
the Motor Vehicles Act by virtue of the power 
conferred upon the Provincial Government by 
S. 68 of the Act. His contention based on the 
said rule was that the applications made by 
the appellants should be treated as applications 
for the grant of a permit as laid down by that 
Itule and. if so treated, the refusal to grant the 


extension should be deemed to be a refusal to 
grant a permit, which order would be appeal- 
able under S. 64 (a) of the Act. It is therefore 
necessary to deal with these contentions in the 
order in which they were stated above. 

(4) Learned Counsel of the appellants relied 
upon the second part of els. (a) and (b) of S. 

64. It is as well that the two clauses (a) and 
(b) are quoted here: 

(a) “Any person aggrieved by the refusal of 

the Provincial or a Regional Transport 
Authority to grant a permit or by any 
condition attached to a permit granted 
to him., or 

(b) aggrieved by the revocation or suspension 

of the permit or by any variation of the 
conditions thereof may within the pres- 
cribed time and in the prescribed manner, 
appeal to the prescribed authority, who 
shall give such person and the original 
authority an opportunity of being heard.”' 

Rule 147 lays down that: 

“An appeal under S. 64 of the Act against an 
order of the Road Traffic Board or against 
an order of the Secretary of the Board, shall 
lie to the Central Board within thirty days 
of the date of despatch of the order appealed 
against.’* 

Rule 148 deals with appeals to the Goveniment 
against an original order of the Central Board 
or against an order of the Secretary of that 
Board, with which we are not concerned. It 
was contended that the refusal to grant the 
application of the appellants amounted in subs- 
tance to a refusal to alter the original condi- 
tion of the permit restricting the route from 
Kurnool to Atmakur' and declining to extend in 
to Velgode. The appellants therefore, it is 
claimed, are aggrieved by the condition attached 
to the permit that the route should be restrict- 
ed 1o Kurnool-Atmakur, which was the effect 
of the decision of the Regional Transport Autho- 
rity. If the order is so constiiied. it is urged 
that under the second part of S. 64(a) the appel- 
lants can be treated as persons aggrieved by 
the condition attached to the permit granted 
to them, and that the order will therefore be 
appealable. 

This argument, in our opinion, proceeds on 
an erroneous view of clause in question. The 
clause, in our opinion, applies only to cases 
where by reason of the existence of a condi- 
tion attached to a permit the grantee of the per- 
mit was aggrived by that condition at the time of 
the grant of the permit. If he was so aggriev- 
ed. it was open to him to have the condition 
removed or modified bv an appeal under Cl. (a) 
of S. 64. It is not claimed on behalf of the 
appellants that the condition that the route 
should be restricted to Kurnool and Atmakur 
was, at the time it was imposed, prejudicial 
to them, and that they were aggrieved by it. 

Under S. 48A of the Act it is open to the 
Regional Transport Authority when granting 
permit to attach a condition that the stage 
carriages shall be used only on specified routes 
or in a specified area. In 1944 when the origi- 
nal permit was granted to the appellants the 
only route that was declared was the route 
between Kurnool and Atmakur, and they were 
perfectly satisfied at the time of the grant of 
the permit with the condition or restriction that 
they should be confined to the route between 
Kurnool and Atmakur, and they were not 
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any manner aggrieved by such condition. It is, 
however, now curiously claimed that by subse- 
quent events, the proposed extension of the 
route to Velgode and the restriction or the con- 
dition in the original permit act adversely to 
their interests, and that therefore they are 
aggrieved by the condition now. 


It is not, in our opinion, the intention of the 
Legislature when it enacted Cl. (a) to give a 
right of appeal in such circumstances. The 
right of appeal is to be exercised within the 
period of thirty days from the date of the order 
granting the permit, under R. 147, and the 
grievance, if any, regarding the condition that 
exists in the permit must be one that existed 
by the date of the grant of the permit. It is 
not a grievance which accrued or which arose 
subsequent to the grant of the permit, that can 
be agitated in an appeal. According to the 
learned Advocate if the grievances (sic) by 
reason of subsequent events long after the 
grant of the permit it does not matter. To read 
the clause in the manner suggested by the 
learned Advocate for the appellants would be 
to put upon it an unnatural construction not 
intended by the L^isiature when that clause 
I was enacted. The contention therefore that the 
I right of appeal could be justified under cl. (a) 
I of S. 64 cannot be upheld. 


(5) The next argument was that when the 
Legislature conferred a right of appeal under 
cl. (b) to a person aggrieved by any variation 
of the conditions of the permit, it implied and 
carried with it also a right of appeal in a case 
where the Regional Transport Authority refus- 
ed to vary the conditions of the permit The 
power to vary the conditions of a permit, it was 
argued, carries^ with it the power to refuse to 
vary the conditions, in other words, to reject 
the application for variation or alteration In 
support of his argument learned Counsel relied 
strongly upon two decisions, one of the Federal 
Court and the other of this Court, both of 
which related to the right of appeal under the 
Civil Procedure Code against an order refusing 
to appoint a receiver. ® 


Under the present Order 43, R. 1 , Cl. (s), a 
order under R 1 or R. 4 of Order 40 exc^t a 
order under the proviso to sub-r. (2) of R 
IS appealable. When we turn to R. 1 O. 4i 
the orders contemplated therein are: an orde 
appointing a receiver or removing any perso 
from the possession or custody of the propert’ 
an order committing the same to the ^ssli 
Sion, custody or management of the R^eive 
and an order conferring upon the receiver th 
powers enumerated in cl. (d) of R. 1 of O 4( 
In none of these orders is an order refusing t 
appoint a receiver included expressly It wa 
however ruled by the Federal Court in - 
‘Rayarappan v. Madhavi Amma’, AIR 1950 F( 
140 in an appeal against a decision of this Com 
that when the Code refers to the power t 
appoint a receiver, it includes within it th 
power of removal of a receiver as a mattP 
of construction of the rule, bearing in min 
S. 16, General Clauses Act. ® 


It was therefore held that though the Lems- 
lature did not specifically and expressly refer 
to an order removing a receiver as appealable 
such order was made appealable by adontine 
the rule of construction enacted in S. 16 Gen^ 
ral Clauses Act. Though no express reWence 
is made in the earlier decision of the Pull Bench 
in — ‘Venkatasami v. Stridavamma’, 10 Mad 
179 to S. 10, General Clauses Act, the reasoning 


of the learned Judges in that case is more or 
less on the same lines, namely, that as a matter 
of interpretation of Ss. 503 and 588, Civil P. C. 
then in force (the Code of 1882) the power to 
appoint carried with it also the power to refuse 
to appoint and therefore both orders were 
appealable, though the latter order was not 
expressly mentioned either in S. 503 or S. 588. 

In our opinion, these decisions and the rea- 
soning underlying them do not at all help the 
appellants and support their argument. No 
general rule of construction of the kind invoked 
and applied in the decision of the Federal 
Court is available to support the interpretation 
now sought to be placed upon the second part 
of cl. (b). No doubt, an application to vary the 
conditions of a permit may be granted or re- 
fused, but the Legislature for reasons best 
known to itself, thought fit to make an order 
which varies the conditions of the permit alone 
appealable. If one may attempt to find the 
reason, it seems to be this: If the original 
conditions^ of the permit were not such as would 
be prejudicial to the grantee, he would accept 
the permitj if not, he would hav^ carried the 
matter in appeal to the Central Road Traffic 
Board under Cl. (a) of S. 64 within the time 
prescribed by R. 147. If he did not carry the 
matter in appeal, it must be presumed that he 
was satisfied with those conditions. 

If, however, at any later stage those condi- 
tmns are varied by the concerned authority to 
the detriment of the grantee of the permit, it 
IS but legitimate and reasonable that he should 
be given a right of appeal to have the matter 
agitated in a higher forum. There is no reason 
to allow a right of appeal if the conditions are 
not varied, because so long as the permit lasts 
those conditions will continue to attach to the 
permit, particularly as the grantee did not feel 
aggrieved at the time of the grant of the permit 
by the existence of those conditions in the 
permit. That is the reason why we think no 
right of appeal was conferred by the Legisla- 
ture in cases where the variation was refus'='d 
The analogy, therefore, of the decision of the 
Federal Court and of this Court in — ‘Venkata- 
sami v. Stridavamma*, 10 Mad 179 (FB) cannot 
be extended to the present case, and we are 
therefore unable to accept the argument of the 
learned counsel for the appellants based on the 
interpretation of the latter part of Cl. (b) of 
S. 64. 

(6) Reliance was strongly placed on R. 208 

which lays down the procedure to be followed 

in applications to vary the conditions of the 

permit. That rule consists of two parts and 
reads as follows: 

“R. 208 (a) Upon application mad» in writire 
by the holder of any permit, the fr^nsnort 
Authority may, at any time, in its discretion 

conditions 

thereof subject to the provisions of sub-r. (b), 

(b) If the application is for the variafion 
of the permit by the inclusion of an addi- 
tional vehicle or vehicles or if the grant of 
variation would authorize transport facilities 
matenary different froip those authorised by 

Transport Authority 
shall deal with the application as if it were 
an application for a permit.” 

The argument is that the application for varia- 
tion by reason of this Rule should be treated 
as an application for a permit and the refusal 
to grant it is a refusal to grant a permit, which 
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order is appealable under S. 64-A of the Act. 
In other words, the argument amounts to this, 
that bv imp!icaU(jn a right of appeal is con- 
ferred ^by this Hule against orders refusing to 
vary the eondiiiorjs of a permit. Iheie are verj' 
man'.' diliieulties in the way of accepting this 
argument, in the Hist place, it is well-setUed 
law tiial a right of appeal is substantive right 
and not a matter of procedure and should be 
cr6uiod or cuiil erred cxpr6ssly by a stcitute. It 
caniifn be inferred by implication. In the very 
illuminating speech of the Lord Chancelloi 
(Lord Westburv) in the case in — ‘Attorney 
General v. Sillem’, (1864) 10 PI L 7U4 at p. 720 
the learned Lord Chancellor expressed thus: 


-The creaiion of a new right of appeal _ is 
piainlv an act which requires legislative 
authority. The Court from whicli the appeal 
is given, and the Court to which it i.s given 
must both be bound and that must be the 


act of some higher power. It is not compe- 
tent to either tribunal, or to both collectively, 
to create any such right. Suppose the Legis- 
lature to have given to either tribunal, that 
is. to the Court ol the First Instance, and to 
th(^ Court of Error or Appeal respectively, 
the fullest power of regulating its own prac- 
tice or procedure, such power would not avail 
tor tlie creation of a new right of appeal, 
which is in effect a limitation of the jurisdic- 
tion of one Court, and an extension of the 
jurisdiction of another. A power to regulate 
the practice of a Court does not involve or 
imply any power to alter the extent or nature 

of its jurisdiction.” 


In the well-known case of the Judicial Com- 
jy^ittee.— ‘Colonial Sugar Refining Co. v. Irving . 
(19U5) A C 369 it was pointed out by Lord 
Macnaghten that a right of appeal was a sub- 
stantive right and not a mere matter of pro- 
cedure for the leornod Lord observed flt p. 3/--. 

'Tt seems to their Lordships that the question 
does not admit of doubt. To deprive a suitor 
in a ponding action of an appeal to a superior 
tribunal which belonged to him as of right is 
a verv clilTercnt thing from regulating pro- 
cedure. In principle, their Lordships see no 
(lifTorGncc belw'een abolishing an appeal alto- 
gether and transferring the appeal to a new 
u'ibunal. In either case there is an interfer- 
ence with existing rights contrary to the 
well-known general principle that statutes 
are not to be held to act retrospectively un- 
less a clear intention to that effect is mani- 


The Legislature would not have intended by 
implication, if from the language of S. 68 it 
could be implied at all, to have conferred a 
power on the rule-making authority to enlarge 
and extend the scope of S. 64, so as to confer 
a right of appeal not recognised by S. 64. As 
has been rightly pointed out by the learned 
Government Pleader in the course of the argu- 
ments, all that S. 68 lays down with reference 
to appeals is that in cl. (j) of sub-s. (2) of that 
section it is stated that the rule-making power 
extends to indicaie the authorities to whom, the 
time within which and the manner in which 
the appeals may be made. This does not in 
terms confer a power to extend the right of 
appeal in cases not governed by S. 64 of the 
Act. It was claimed, however, on behalf of the' 
appellants by Mr. Bhashyam that the genera- 
lity of the language in cl. (1) of S. 68 might be 
construed as implying such a power for S. 68 
(1) states: 

"A Provincial Government may make rules for 
the purpose of carrying into effect the pro- 
visions of this Chapter”, 

the Cnapter in which the provision relating the 
right of appeal. S. 64. is ^Iso included. From 
such a language a power to lay down by rules 
and confer a right of appeal cannot be infer- 
red is gatherable from the decision of the 
House of Lords in — ‘R & W Paul Ltd. v. Wheat 
Commission’. (1937) A C 139. The by-lawl 
there was made bv the Wheat Commission 
under the Wheat Act of 1932. The power to 
make by-laws therein was conferred among 
other grounds for giving effect to the provisions 
of the Act. Notwithstanding the generality of 
such a provision it was held by the House of 
Lords that by-law No. 20 made by the Wheat 
Corpmission in 1933 excluding the application 
of the Arbitration Act, 1889 to arbitration pro- 
ceedings contemplated by by-law No. 20 was 
ultra vires. Lord Macmillan in his speech at 
p. 154 observed: 

“The Arbitration Act is a Statute of general 
application and it confers a valuable and 
important right of resort to the Courts of 
law To exclude its operation from an arbi- 
tration is to deprive the parties to the arbi- 
tration of the rights which the Act confers. 
When a public general statute provides for 
the reference of disputes to arbitration it is 
to be presumed that it intends them to be 
referred to arbitration in accordance with 
the general law as to arbitrations, with all 
the attendant rights which the general law 





fested.” 

(7) Rule 208, in terms, does not purport to 
confer a right of appeal; it purports to lay 
down the procedure applicable to applications 
for the variation of the conditions of a permit. 
It has been pointed out already that the sub- 
stantive provision in the Act conferring a right 
of appeal in certain specified cases does not 
include within it a right of appeal against an 
order refusing to vary the conditions of a per- 
mit. If the rule in question does not in terms 
confer a right of appeal against an order refus- 
to vary the conditions of a permit, can it 
'o‘c said that it impliedly confers such a right? 
As has been pointed out above, a right of 
apr-cnl must be expressly conferred by a statute 
and cannot be inferred by implication. It is 
not within the competence of the rule-making 
aulhority constituted under S. 68 of the Act to 
confer a new right of appeal not recognised or 
granted by S. 64 of the Act. 


confers. 

I do not think that when Parliament enacts 
bv one statute that disputes under it are to 
be referred to arbitration it can be presumed 
to have empowered by implication the abro- 
gation of another statute which it has enacted 
for the conduct of arbitration. Rather the 
contrary. If this is intended, express words 
to that effect are in my opinion essential, 
and there are here no such express words, 
am accordingly of opinion that the wneai 
Commission exceeded their powers when they 
made a by-law that every dispute as to 
whether any substance is flour should be 
determined bv an arbitration to which the 
Arbitration Act should not apply. I have only 
to add that the by-law must, in my opimon, 
be condemned as a whole and that it cannot 
be solved by the excision of the objectionable 
provision, which is not a severable but a 
vital part of the by-law.” 
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These observations of the learned Lord apply 
with equal force to the present case. Unless 
the statute by its enacting provisions has ex- 
pressly conferred a right of appeal, the rule- 
rnaking authority would not be within their 
powers in conferring a new right of appeal 
expressly or by implication. It therefore fol- 
lows that R. 208 cannot be construed in such a 
manner as to transgress the limits of the 
power of the rule-making authority, which have 
been laid down and circumscribed by S. 68 of 
the Act. 

(8) In — ‘Attorney General v. Sillem’, (1864) 
10 H L 704 already cited, by the 26th Section 
of the Queen’s Remembrancer’s Act (22 and 23 
Viet. C. 21) the Chief Baron and two or more 
Barons of the Court of Exchequer were em- 
powered to make all such rules and orders as 
to the process, practice and mode of pleading 
on the Revenue Side of the Court and also to 
extend, apply or adapt any of the provisions 
of the Common Law Procedure Act, 1852 and 
the Common Law Procedure Act, 1854, and any 
of the rules of pleading and practice on the 
plea side of the said Court to the Revenue side 
of the said Court. 

In exercise of this power the Chief Baron 
and two other Barons of the Court of Exche- 
quer purported to confer a right of appeal, and 
the power was sought to be justified by placing 
reliance on S. 26 of the Act. Notwithstanding 
the very wide language employed in that sec- 
tion of making rules and orders as to the 
process, practice and mode of pleading on the 
Revenue Side of the Court it was held by the 
House of Lords that the Chief Baron and the 
two Barons of the Court of Exchequer had no 
power or authority to confer a right of appeal 
where it did not otherwise exist. 

“These rules” said Lord Westbury, Lord 
Chancellor at page 725, “are so many legis- 
lative enactments purporting to create a new 
jurisdiction in the Court of Exchequer Cham- 
ber and House of Lords and prescribing the 
mode in which such a new jurisdiction shall 
be exercised. It is simply an incorrect use of 
language to call such enactments provisions 
respecting the process, practice, or mode of 
pleading in the Court of Exchequer; but 
unless they can be properly and strictly so 

m my opinion, any 
authority to make such rules conferred by 
the 26th Section of the Act in question.” 

The application therefore of the procedure ap- 
plicable to the disposal of the applications for 
grant of a permit to cases of variation of the 
conditions of a permit does not even by im 
plication carry with it a right of appeal assum- 
ing that otherwise the rule-making authority 
had the power to create a new right of appeal 
which, as already stated, did not, in fact exist 
under S. 68. The reliance therefore placed by 
Mr. Bhashyam on R. 208 in support of the right 
of appeal cannot be justified by authority or 
by principle. 

(9) Strong reliance was placed by learned 
Counsel for the appellants on the decision of 
the House of Lords in — 'National Telephone 
Co. Ltd. V. Postmaster General (No. 2)’. (1913) 
A C 546. It is a well recognised principle esta- 
blished by authority that if a new power or 
new jurisdiction is conferred upon a court which 
is regulated by a Code containing the procedure 
as well as a right of appeal, .he exercise of 
that new jurisdiction by that court will carry 


with it the ordinary incidents of procedure 
applicable thereto as well as the general right 
of appeal from its decisions. It is this principle 
that is illustrated by the decision in — ‘National 
Telephone Co. Ltd. v. Postmaster General (No. 
2)’, (1913) A C 546. The same principle was 
again reiterated by the Judicial Committee in 
a very recent case which went up on appeal 
from this Court in — ‘Adaikappa Chettiar v. 
Chandrasekhara Thevar’, ILR (1948) Mad 505 
(PC) a decision under Madras Act 4 of 1938. 
Lord Simonds in delivering the judgment stated 
at page 513 the principle in these terms: 

“The true rule is that where a legal right is 
in dispute and the ordinary Courts of the 
country are seized of such dispute the Courts 
are governed by the ordinary rules of proce- 
dure applicable thereto and an appeal lies, 
if authorized by such rules, notwithstanding 
that the legal right claimed arises under a 
special statute which does not in terms confer 
a right of appeal — see ‘Secy, of State v. 
Chellikani Rama Rao’, 39 Mad 617 (PC) & — 
‘Hem Singh v. Basant Das’, 17 Lah 146 (PC).” 

It is difficult to see how this principle would 
help the appellants. This is not a case where 
to an existing court a new jurisdiction has been 
added by the Act. The Act, it must be men- 
tioned, is a self-contained Code, and creates 
new rights and also provides for the adjudica- 
tion of the disputes arising in respect of such 
rights. In such a case the remedy provided by 
the Statute alone must be followed as pointed 
out by the Judicial Committee in — ‘Seev. of 
State V. Mask & Co.’, ILR (1940) Mad 599 (PC) 
quoting from Willes J.’s judgment in — ‘Wol- 
verhampton New Waterworks Co. v. Hawkes- 
ford’, (1859) 141 E R 486, 

“Where the statute creates a liability not 
existing at common law, and gives also a 

particular remedy for enforcing it with 

respect to that class it has always been held, 
that the party must adopt the form of remedy 
given by the statute”. 

(10) In order to determine whether a right of 
appeal on the facts of the case exists or not, 
one has to look to the provisions contained in 
S. 64 of the Act, and if a party claiming a 
right of appeal is not able to bring himself 
within any of the clauses enumerated in S. 64 
he has no right of appeal. If the jurisdiction 
had been conferred upon an ordinary civil 
court to adjudicate upon disputes of the nature 
contemplated by the Act without providing a 
right of appeal in the Act itself, the position 
would have been different. Probably to such 
a situation the principle of the decisions in — 
‘National Telephone Co. Ltd. v Postmaster 
General (No. 2)’, (1913) A C 546 and — ‘Adaik- .. 
appa Chettiar v. Chandrasekhara’, ILR ^948) 
Mad 505 may be applied, but such is not the 
situation in the present case. The mere fact 
that in the last part of R. 208 (b) the Transport 
Authority is directed to deal with the matter 
as if it were an application for a permit does 
not carry with it by implication even a right 
of appeal, as if it was a refusal to grant a per- 
mit within the meaning of S. 64 (a) of the Act. 

(11) For these reasons we agree with the 
learned Judge that the Control Road Traffic 
Board had no jurisdiction to entertain the ap- 
peal against the order of the Regional Transport 
Authority dated 31st August 1950. The decision 
appealed against is correct, and this Letters 
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Patent Appeal nnisl therefore be dismissed 
with COS'S. Advocates fee Rs. lOU/- one set. 

A/V.R.B. Appeal dismissed. 
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South India Bank Idd., Petitioner v. T. D. 
Pichuthayappan and another. Respondents. 

Writ Petition No. 296 of 1951, D/- 13-8-1952. 

Madias Shops and Establisliniciits Act (36 
of 1917), S. 41 — Section is not ultra vires 
the Constitution of India, Art, 14 — Equality 
before law — Discrimination — (Constitution 
of India, Art. 14). 




All persons are equal before the law 
is lunaamenlal of every civilized constitu- 
tion. Equality before law is a negative 
concept; equal protection of laws is a posi- 
tive one. The former declares that every 
one is equal before law, that no one can 
claim special privileges and that all cla.sses 
are equally subjected to the ordinary law 
of the land; the latter postulates an equal 
protection of all alike in the same situa- 
tion and under like circumstances. No 
discrimination can be made either in the 
privileges conferred or in the liabilities 
impO'Cd. It has also been held — for with- 
out that apparently just laws may in their 
application be so abused as to subvert the 
lundamental concept of equality before 
law — that the law should be applied by 
public authority without arbitrariness or 
discrimination. The law though appa- 
rently fair but contains inherent possibili- 
ties for discrimination and arbitrary 
action, is in itself bad. But these propo- 
sitions coiiceived in the interests of the 


public, if logically stretched too far, may 
iiot achieve the high purpose behind 
them. In a society of unequal basic struc- 
ture it is well nigh impossible to make 
laws suitable in their application to all 
persons alike. So a reasonable classifica- 
lion is not only permitted but is neces- 
sary if society should progress. But such 
a classification cannot be arbitrary but 
must be based upon dilTcrences pertinent 
to the subject in respect of, and the pur- 
pose for which, it is made. The Supreme 
Court of America evolved the doctrine of 
police power which enables the State to 
prescribe regulations to promote tlie 
health, peace, morals and good order of 
Ihe people. But the Indian Constitution 
does not recognise any such power in the 
otatc but specifically prescribes the cir- 
cumstances and to the extent the funda- 
mental rights recognised can be restricted 
m the interests of the public; American 
Case law referred. (Para 11) 

Ordinarily, the employer has the right 
to discharge the employee and the cm- 

Y I % % A resign from the 
employment. This right is the subject 
matter of the legislation in S. 41, Madras 
Shops and Establishments Act. There are 
obvious diiferences between the two 
classes of persons wliich do not yield to 
common treatment; one is rich, the other 
is poor; one is powerful, the other is weak: 
one can dispense with the service of 
another and reappoint another in his place 
without detriment to his interest, but the 
other, if discharged may have to starve 


and go without any appointment. The 
purpose of the law is to protect this class 
of employees from the arbitrary action of 
the employers. The classification is based 
upon the diiferences pertinent to the 
subject matter and the purpose of the legis- 
lation. This dilferentiation of treatment 
between employer and employee can be 
justified on tne principle of reasonable 
classification. (Para 12) 

The section does not also make an un- 
reasonable discrimination between the 
employer delined under the Act and the 
employers to whom the Act does not apply. 
The separate treatment meted out to the 
employers coming under the definition of 
the Act is not arbitrary classification. It 
cannot be said that the classification has 
no reasonable basis, either in respect of 
the subject matter of the legislation or the 
purpose for which it was enacted. 

(Para 13) 


Similarly the provisions of the Act are 
not bad on the ground that they confer 
on the commissioner an arbitrary power 
to interfere with the rights of the em- 
ployer. No such arbitrary power has been 
conferred under S. 41. An appeal lies to 
the prescribed authority and the pres- 
cribed authority has to decide on the 
merits whether the conclusion arrived at 
by the employer is correct or not. He is 
bound to dispose of the appeal judicially 
and as an appellate tribunal. He is bound 
to give his reasons, why in his opinion 
the order of the employer is wrong. The 
power conferred upon the authority is 
therefore a quasi-judicial power which 
in the nature of things cannot be exer- 
ci.sed arbitrarily. (Para 16) 

K. V. Venkatasubramaniam Aiyar and T. P. 
Gopala Krishnan, for Petitioner; S. Mohan 
Kumaramangalan, A. Ramchandran for Row 
and Reddy and Vepa Sarathi, for Govt. Pleader, 
lor Respondents. 
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i 


ORDER: — Tills is an application for issuing a 
'writ of certiorari' to quasli the order of the 
Additional Commissioner for Workmen's Compen- 
sation, Madras, dated 23rd July 1951. The peti- 
tioner is the South India Bank Ltd. Respondent 
1 was a clerk in the office of the petitioner. On 
25-9-1950 he was served with a notice of termina- 
tion of his employment. In the said notice it 
was stated that on account of retrenchment his 
services were terminated with effect from 1-10- 
1950. On 18-10-1950 he preferred an appeal under 
S. 41(2), Madras Shops and Establishments Act, 
1947 (hereafter called the Act) to the Labour 
Commissioner. Madras, questioning the validity 
of the termination of service. The Additional 
Commissioner for Workmen's Compensation, after 
making the prescribed enquiry and after hearing 
the parties, held that tlie dischai'ge of the appli- 
cant was not for a reasonable cause and set aside 
the order of the bank discharging the petitioner. 
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The bank filed the aforesaid writ for quashing 
that order. 

(2) Learned counsel for the petitioner made a 
■three-pronged attack on S. 41 of the Act based 
on Art. 14 of the Constitution of India which 
guaranteed to every person equality before the 
law and equal protection of the laws in the terri- 
tory of India. It was said that the provisions of the 
Act made a discrimination between employee and 
-employee & employer & employer & also conferred 
on the Commissioner a naked arbitrary pov/er to 
interfere with the right of the employer to discharge 
the employee. To appreciate the contentions rais- 
ed, it will be convenient at the outset to read 
the relevant sections of the Act and to consider 
the case law on the subject. S. 2(5): 

“‘Employer’ means a person ov/ning, or having 
charge of, the business of an establishment and 
includes the manager, agent or other person act- 
ing in the general management or control or 
•an establishment: 


S. 2(3) : “Commercial establishment” means an 
■establishment which is not a shop but which 
carries on the business of advertising, commis- 
■sion, forwarding or commercial agency, or which 
is a clerical department of a factory or indus- 
trial undertaking or which is an insurance com- 
pany, joint stock company, bank, brokers' office 
■or exchange and includes such other establish- 


ment as the Provincial Government may by 
notification declare to be a commercial estab- 
lishment for the purposes of this Act. 

S. 2(12): “Person employed” means (hi) in 
the case of a commercial establishment other 
■than a clerical department of a factory or an 
industrial undertaking a person wholly or prin- 
cipally employed in connexion with the business 
•of the establishment, and includes a peon; 

S. 5: Notwithstanding anything contained ir 
:S. 4, the Provincial Government may, by noti- 
fication apply all or any of the provisions ol 
this Act to any class of persons or establish- 
ments mentioned in that section, other than 
those mentioned in Cls. (c) and (f) of sub-s 
(lb and modify or cancel any such notification 

® Government may. b\ 

notification exempt either permanently or foi 
:any specified period, any establishment or class 
cf establishments, or person or class of persons 
Irorn all or any of the provisions of this Act 

j^bject to such conditions as the Provincial 
Oovernment deem fit. 

S. 41(1) : No employer shall dispense with the 
service of a person employed continuously for a 
period of not less than six months, except foi 
s, reasonable cause & without giving such nersor 
at least one month's notice or wages fn UeT o! 
such notice provided, however that such notict 
Siid^U not be nocessary wiicr© tli6 services oi 
such person are dispensed with on a charee o 
misconduct supported by satisfactory evidence 
recorded at an mquiry held for the purpose ' 

The Act was passed to provide for the regulatior 
of conditions of work in shops, commercial estab 
lishments, restaiu*ants. theatres and other estab 
lishments and for other purposes, the Act wa‘ 
conceived and enacted to improve the condition 
of the employees of the particular class of estab 
lishments under private control. Under S 41 th( 
validity whereof is now questioned, a person emp 
ioyed in an establishment defined in the Act i‘ 
given protection against arbitrary determinatior 
of his services. He is also given a right of apnea 
to the authority prescribed in the Act. I shal 
revert to the subject of validity after noticing 
some of the leading American cases cited at the 


(3) The relevant provision of the Constitution 
is Art. 14. It declares: 

■‘The State shall not deny to any person equality 
before the law or the equal protection of the 
laws within the territory of India.” 

The phrase “equality before the law” occurs in 
all written Constitutions; but the phrase "equal 
protection of the laws” is adopted from the cons- 
titution of the United States — see Art. 14 of 
the Amendment of the Constitution of the United 
States of America. Article 14 says : 

"No State shall make or enforce any law which 
shall abridge the privileges or immunities of citi- 
zens of the United States; nor shall any State de- 
prive any person of life, liberty or property 
without due process of law; nor deny to any 
person within its jurisdiction the eo_ual protec- 
tion of the laws.” 

In — ‘William Adair v. United States’, (1908) 52 
Law^ Ed. 436, the question raised was the cons- 
titutionality of certain provisions of the Act of 
Congress concerning carriers engaged in inter- 
state commerce and their employees. No employer 
shall threaten an employee with loss of employ- 
ment or unjustly discriminate against any emp- 
loyee because of his membership in labour corpo- 
rations, associations or organisations. William 
Adair discharged the employee, O. B. Coppage, 
because of his membership in a labour organisa- 
tion. He was, therefore, charged for unjustly dis- 
criminating against an employee of a common 
carrier and an employer engaged in interstate 
commerce because of his membership in a labour 
organisation. The question was whether the im- 
pugned Part of the tenth section of the Act was 
repugnant of the Fifth Amendment to the Cons- 
titution declaring that no person shall be deprived 
of liberty or property without due process of law. 
It may be mentioned that the Fifth Amendment 
of the Constitution does not provide for “equal 
protection of the laws”. The Supreme Court, 
therefore, was investigating in that case whether 
the right of property and personal liberty were 
violated by Art. 14. Harlan J. laid down the scope 
of the Fifth Amendment at page 441 as follows: 

“In our opinion that section, in the particular 
mentioned, is an invasion of the personal liber- 
ty, as well as of the right of property, guaran- 
teed by that Amendment. Such liberty and 
right embrace the right to make contracts for 
the purchase of the labour of others, and 
equally the right to malce contracts for the 
sale of one’s own labour; each right, however 
being subject to the fundamental condi- 
tion that no contract, whatever its subject- 
matter, can be sustained which the law, upon 
reasonable grounds, forbids as inconsistent with 
the public interests, or as hurtful to the public 
order, or as detrimental to the common good 
This Court has said that ‘in every well-ordered 
society, charged with the duty of conserving 
the safety of its members, the rights of the in 
dividual in respect of his liberty may, at times 
under the pressure of great dangers, be subject-' 
ed to such restraint, to be enforced by reason 

able regulations, as the safety of the general 
public may demand ” 


.. ' *7 uxie ques- 

tion from two aspects : 1. Whether the impuenefi 

section deprived the liberty of property withmit 
due process of law; and 2. Whether the restric 
tions imposed are reasonable regulations under 
wnat is technically called as the ‘police power^ 
m America The passage strongly relied upon bv 
the learned counsel may now be extracted a, 
page 442 Harlan J. observed: 
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ILLE. 


“Whilr, as already suggested, the right of liberty 
and property guarcintecd by the Constitution 
against deprivation v.-ithoiit due process of law 
is subject to such roastuiable restraints as the 
common good or the general welfare may re- 
quire. It IS not within the iunction of govern- 
ment — at if'ast, in th(‘ absence of contract 
bctwoc.n tiio parties -- to compel any person, 
in the course of his business and against his 
will, to accept or rc-iain the personal services 
of another, or to Cfjjnpel any person, against his 
will, to perlorm personal ser.ices for another. 
The right of a person to sell his labour upon 
such terms as he deems proper is. in its essence, 
the same as the right of the purchaser of labour 
to prescribe the conditions upon which he will 
accept such labour from the person offering to 
sell it. So the right of the employee to quit 
the service of the employer, for whatever rea- 
son, Is the same a.s the right of tlie employer, 
for whatever reason, to dispense with the ser- 
vices of such employee. It was the legal right 
of the defendant. Adair — however unwise such 
a course might have been — to discharge Coppage 
because of his being a member of a labour orga- 
nisation as it was the legal right of Coppage, 
if he saw Tit to do so, — however unwise such 
a course on his part might have been, — to 
quit the service in which he was engaged, be- 
cause the defendant employed some persons who 
were not members of a labour organisation. In 
all such particulars the employer and the emp- 
loyee have equality of right, and any legislation 
that disturbs that equality is an arbitrary in- 
terference with the liberty of contract which no 
Government can legally justify in a free land." 

I have quoted the passage in extenso as this pas- 
sage was the sheet anchor of the learned counsel's 
argument. The Supreme Court held that there 
was no such connection between Inter-state com- 
merce and membership of a labour organisation 
as to authorise Congress by the Act to make it 
a crime against the United States for an agent or 
officer of an inter-state carrier having full autho- 
rity in the premises from his principal, to dis- 
charge an employee from service to such carrier, 
because of the membership on his part. In the 
aforesaid passage itself the Supreme Court recog- 
nised the right of the Congress to put reasonable 
restraints as the Common good or general welfare 
may require, but liaving regard to the facts of 
that case they hold that the said restrictions would 
not come within the "police powers" of the State. 
Apart from the fact that that decision dors not 
turn upon the phrase "equal protection of the 
laws" for that phrase is not found in the Fifth 
Amendment, it is only an authority for the posi- 
tion that the impugned section is an arbitrary in- 
terference with the liberty of contract in cases 
where the restriction so imposed docs not come 
under the police power of the State. Under the 
Indian Constitution, liberty of contract is not one 
of the fundamental rights in Chapter 3. 

In — 'T. B. Coppage v. State of Kansas’. (1915) 
59 Law Ed. 441, the Supreme Court considered 
the scope of the 14th Amendment. There a 
person was convicted by the Kansas Chief State 
Court under information charging violation of a 
statute of a State forbidding employers to exact 
a promise not to join or retain membership in a 
labour organisation as a condition of securing or 
retaining employment. The Supreme Court of 
the United States set aside that order. The 
Supreme Court accepted the principles laid down 
in — ‘William Adair v. United States’, (1908) 52 
Law Ed 436 and restated them at page 446 in the 
following manner : 


•‘The principle is fundamental and vitaL Included 
in right of personal liberty and the right 
of private property — partaking of the nature of 
each— is the right to make contracts for the 
acquisition of property. Chief among such 
contracts is that of personal employment, by 
whic’n labour and other services are exchanged 
lor money or other forms of property. If this 
right lie struck down or arbitrarily interfered 
witn, there is a substantial impairment of liberty 
in ihe long-established constitutional sense. 
The right is as essential to the labourer as to 
the capitalist, to the poor as to the rich; for 
the va.st majority of persons have no other 
iioncsl way to begin to acquire property, save 
by working lor money. 


An interference with this liberty so serious as 
that no\V under consideration, and so disturb- 
ing of equality of right, must be deemed to be 
arbitrary, unless it be supportable as a reason- 
able exercise of the police power of the State.*’ 
At page 447 they again reiterated the principle 
of police pov/er : 

"We need not refer to the numerous and familiar 
cases in which this court has held that the power 
may properly be exercised for preserving the 
public health, safely, morals or general welfare^ 
and that such police regulations may reasonably 
limit the enjoyment of personal liberty, includ- 
ing the right of making contracts." 

The decision accepted two concepts: 

1. The right of personal liberty and private 
property including the right to make contracts- 
lor acquisition of property, and 

2. The power of the State to impose reason- 
able restriction of that right in exercise of the 
police power. 

This decision also does not purport to deal with 
the ambit and the limits of the phrase “equal 
protection of the laws". On the facts of the case- 
it was held that the impugned Act could not be 
sustained on the Police power of the State. 


(5> In — ‘Williams Tniax v. Michael Corrigan*^ 
(192U 66 Law Ed 254, the Supivme Court consider- 
ed the scope of the phrase "equal protection of 
laws". There a dispute arose between the pltfs. b 
the defendants Union concerning the terms and 
conditions of employment of the members of the 
Union. As the plaintiffs refused to yield to the 
terms ol the Union, the Union ordeiTci a strike. Tc- 
win the strike k to coerce & compel the i^aintifls 
to comply with the demands of the union, the 
defendants and others, unknown to the plaintiffs, 
entered into a conspiracy and boycott to injure 
plaintiffs, in their restaurant and restaurant 
business, by including plaintiffs’ customers and 
others theretofore well and favourably disposed 
to cease to patronise or trade with the plaintMs. 
To achieve that object they resorted to picketing, 
displaying banners, advertising the strike, deno- 
uncing plaintiffs and circulating handbills con- 
taining abusive and libelous chai'ges against the 
plaintiffs etc. The defendants relied for immunity 
on 1464 of the Revised Statutes of Arizona, 191J 
which says : 


"No restraining order or injunction shall bo 
granted by any Court of this State, or a Judge 
or the Judges thereof, in any case between an 
employer and employees, or between employera- 
and employees, or between employees, or bet- 
ween persons employed and persons seeking 
employment, involving or growing out of a dis- 
pute concerning terms or conditions of employ- 
ment, unless necessary to prevent irreparablo* 
injury to property or to a property ri^t d the 
party making the application, for which injury 
there is no adequate remedy at law — 
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And no such restraining order or injunction 
shall prohibit any person or persons from termi- 
nating any relation of employment, or from 
ceasing to perform any work or labour, or 
from recommending, advising, or persuading 
others by peaceful means so to do; or from 
attending at or near a house or place where any 
person resides or works, or carries on busi- 
ness, or happens to be for the purpose of peace- 
fully obtaining or communicating information, 
or of peacefully persuading any person, to work 
or to abstain from working, or from ceasing to 
patronise or to employ any party to such dis- 
pute; or from recommending, advising or per- 
suading others by peaceful means so to do.” 


(6) The Supreme Court held that the prohibition 
contained in the aforesaid section against inter- 
ference by injunction between employers and 
employees in cases growing out of a dispute 
concerning terms or conditions of employment 
denies equal protection of the laws when applied 
to defeat injunctive reliefs which under the local 
statutes would have been proper had the contro- 
versy been any other than between employers and 
former employees. At page 262 Taft C. J. brought 
out in bold relief the distinction between the 
scope of the 14th Amendment and the 5th Amend- 
ment in the following terms : 


“This brings us to consider the effect in thi= 
case of that provision of the 14th Amendment 
which forbids any State to deny to any persor 
the equal protection of the laws. The clause i; 
associated in the Amendment with due procesi 
clause, and it is customary to consider then 
together. It may be that they overlap, that £ 
violation of one may involve at times the viola 
tion of the other, but the spheres of the pro 
tection they offer are not conterminous. Th( 
due process clause brought down from Magns 
Charta was found in the early state constitu- 
tions and later in the 5th Amendment to the 
Federal Constitution as a limitation upon th( 
executive, legislative and judicial powers of th( 
Federal Government, while the equality clausi 
does not appear in the 5th Amendment anc 
^ does not apply to congressional legislation. 

process clause requires that every mar 
shall have the protection of his day in Court 
& the benefit of the general law, — a law whict 
hears before it — condemns, which proceeds no 
arbitrarily or capriciously, but upon inquiry 
and reriders judgment only after trial, so that 
every citizen shall hold his life, liberty, property 
and immimities under the protectioA of th; 
pneral rules which govern society, it, of course 
tends to secure equality of law in th. 
sense that it makes a required minimum o 
protection for every one’s right of life, liberty 
& property, which the Congress or the Legislatur, 
may not withhold. Our whole system of law i 
predicated on the general fundamental princinl. 
of equality of application of the law ‘All mer 
are equal before the law’; this is a Govemmen 
of laws and not of men; ‘No man is abov. 
the law - are all maxims showing, the spirit 
in which Legislatures, executives and Coxa'ti 
are expected to make, execute and apply law* 
But the framers and adopters of this Amend 
ment were not content to depend on a men 
minimum secured by the due process clause 
or upon the spirit of equality which might no 
be insisted on by local public opinion. They there 
fore embodied that spirit in a specific guaranty 
The guaranty was aimed at undue favour an( 
individual or class privilege, on the one hand & 
at hostile discrimination or the oppression o 
inequality, on the other. It sought an equalitj 


of treatment of all persons, even though all 
enjoyed the protection of due process. The 14th 
amendment does not prohibit legislation which 
is limited either in the objects to which it is 
directed or by the territory within which it is 
to operate. It merely requires that all persons 
subjected to such legislation shall be treated 
alike, under like circumstances and conditions, 
both in the privileges confirmed and in the 
liabilities imposed. Ihus, the guaranty was 
intended to secui'e equality of protection not 
only lor all, but against ail similarly situated 

Equal protection of the laws is a pledge 

of the protection of equal laws.” 

At page 264 the learned Judge elaborated the 
scope of the 14th Amendment in this way : 

■‘The 14th Amendment, as this Court said in — 
‘Barbier v. Connolly’, 1885-113 U. S. 27 already 
cited intended not only that there should be no 
arbitrary deprivation of life or liberty or arbi- 
trary spoliation of property, but that equal 
protection and security should be given to all 
under like circumstances, in the enjoyment of 
their personal and civil rights; that all per- 
sons should be equally entitled to pursue 
their happiness and acquire and enjoy pro- 
perty: that they should have like access to 
the Courts of the country for the protection 
of their persons and property, the prevention 
and redress of wrongs, and the enforcement of 
contracts: that no impediment should be 
interposed to the pursuits of anyone except as 
applied to the same pursuits by others under 

like circumstances 

Having regard to the aforesaid principles, the 
Supreme Court held that the impugned section 
offended the provisions of the 14th Amendment. 

(7) In ‘Yick Wo V. Hopkins’, (1886) 30 Law Ed 
220, the Supreme Court considered the question of 
administrative arbitrariness in enforcing the law 
which was otherwise fair. One Yick Wo was 
deprived of his personal liberty by the Sheriff 
of the City and county of San Francisco. The 
Sheriff stated that he held the petitioner in cus- 
tody by vii’tue of a sentence of the police Judge's 
court whereby he was found guilty of violation 
of certain ordinances of the Board of supervisors 
of that county and adjudged to pay a fine, and 
in default of payment, be imprisoned in the 
county jail. Under the ordinances the board of 
supervisors have a discretion for granting or with- 
holding their assent to the use of wooden buildings 
as laundries, to be exercised in reference to the 
circumstances of each case, with a view to the 
protection of the public against the dangers of 
fire. There is nothing in the ordinance"* which 
points to such a regulation of the business of 
keeping and conducting laundries. They con- 
fen*ed a naked and arbitrary pov/er to give 
or withhold consent, not only as to places, but as 
to persons. Mathews J. in dealing with the 
validity of the said ordinances, cited with 
approval the following passage from the judgment 
of the Court of Appeal of Maryland in the case 
of —‘Baltimore V. Redecke’, 49 Md 217, 

“But it commits to the unrestrained will of a 
single public officer the power to notify every 
person who now employs a steam engine in the 
prosecution of any business in the City of 
Baltimore, to cease to do so, and by providing 
compulsory fines for every day’s disobedience of 
such notice and order or removable renders his 
power over the use of steam in that city practi- 
cally absolute, so that he may prohibit its use 
altogether. But if he should not choose to do 
this, but only to act in particular cases, there 
is nothing in the ordinance to guide or control 
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his action. It io.ys down no rules by which its 
impartial execution can be secured or partiality 
and oppression prevented. It i.s clear -that 
giving and enlorcing these notices may, & quite 
iiKely will, bring ruin to the business of those 
against whom they are directed, while others, 
irom whom they are v/ithheld, may be actually 
beneihed by what is thus done to their neigh- 
bours; and, wnen we remember that this action 
or non-action may proceed irom enmity or pre- 
judice. ii'oin paitisau zeal or animosity, from 
lavouritism and othtr improper influences and 
motives easy of concealment and difficult to be 
detected and exposed it becomes unnecessary to 
suggest or comment upon the unjustice capable 
Cl being wrought under cover of such a power, for 
that becomes apparent to everyone who gives 
to the subject a monunf.s consideration. In 
fact, an ordinance which clothes a single indi- 
vidual with such pov/er hardly falls v/ithin the 
domain of law, and we are constrained to pro- 
nounce it inoperative and void." 

(C) The learned Judge applied the aforesaid 
orinciples to the Ordinances m question and pro- 
ceeded to observe : 

"in the present cases, we arc not obliged to 
reason from the probable to the actual and pass 
upon the validity of the ordinances complained 
of. as tried merely by the opportunities which 
their terms afford, or unequal and unjust dis- 
crimination in their administration. For the 
cases present the ordinances in actual operation, 
and the facts showui establish an administration 
directed so exclusively against a particular class 
of persons as to warrant and require the conclu- 
sion that whatever may have been the intent 
(if the ordinances as adopted, they are applied 
by the public authorities charged with their 
administration, and thus representing the State 
itself, with a mind so unequal and oppressive 
as to amount to a practical denial by the State 
of that equal protection of the laws which is 
secured to the petitioners, as to all other persons, 
by the broad and benign provisions of the Four- 
teenth Amendment to the Constitution of the 
United States. Though the law itself be fair 
on its face and impartial in appearance, yet, if 
it is applied and administered by public autho- 
rity with an evil eye and an unequal hand, so 
as practically to make unjust and illegal dis- 
criminations between persons in similar circum- 
stances, material to their rights, the denial of 
equal justice is still within the prohibition of 
the Constitution.’ 

It was. therefore, held that the ordinances were 
invalid and the imprisonment based upon them 
was illegal. This judgment is a leading autho- 
rity which establishes that a law, though ap- 
parently fair, but po.ssessing inherent possibilities 
lor Illegal discrimination in its application, is void. 

(9) The Supreme Court of India had to advez't 
to this aspect in dealing with the question of the 
validity of S. 5(1), West Bengal Special Courts Act 
( 10 ot 1050) in — ‘State of West Bengal v. A. A. 
Sai kar , 1952 S. C. J. 55. The Court by a majority, 
the Chief Justice dissenting, held that the sec- 
tion was constitutionally bad. The learned Judges 
in different judgments elaborately considered the 
.scope and the application of the fundamental 
rights guaranteed under Art. 14 to the facts of 
the ca.se before them. "Classification" has been 
defined by Bose J. in the following words : 

"What after ail. i.s classification? It is merely 
a systematic arrangement of things into groups 
or classes, usually in accordance with some de- 
finite scheme. But the scheme can be anything 
and the laws which are laid down to govern 
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the grouping must necessarily be arbitrarily 
selected; also, granted the right to select, the 
classification can be as broad based as one 
pleases, or it can be broken down and down 
until finally just one solitary unit is divided of 
from rest. Even those who propound this theory 
are driven to making qualifications. Thus, it 
is not enough merely to classify but the classi- 
fication must not be ‘discriminatory’, it must 
not amount to ‘hostile action’, there must be 
‘reasonable grounds for distinction’, it must be 
‘rational’ and there must be no ‘substantial dis- 
crimination’ " 

Chandrasekhara Aiyar J. at page 93 makes the 
following remarks in respect of a statute confer- 
ring imcoulrolk’d power on the executive; 

■‘Di.scrimination may not appear in the Statute 
itself but may be evident in the administration 
of the law. If an uncontrolled or imguided 
power is conferred without any reasonable and 
proper standards or limits being laid down in 
the enactment, the Statute itself may be 
challenged not merely the particular adminis- 
trative act." 

As regards classification. Mahajan J. said at 
page 70 : 

‘‘By the process of classification the State has 
the power of determining who should be regard- 
ed as a class for purposes of legislation & in rela- 
tion to a law enacted on a particular subject. 
This power, no doubt, in some degree is likely to 
produce some inequality; but if a law deals with 
the liberties of a number of well defined 
classes, it is not open to the charge of denial of 
equal protection on the ground that it has no 
application to otber persons. The classification 
permissible, however, must be based on some 
real and substantial distinction bearing a just 
and reasonable relation to the objects sought 
to be attained and cannot be made arbitrarily 
and without any substantial basis. Classifica- 
tion thus means segregation in classes which 
have a systematic relation, usually found in 
common properties and characteristics. It pos- 
tulates a rational basis and does not mean 
herding together of certain persons and classes 
arbitrarily. 

In — ‘Gulf, Colorado and Santa fe Railway 
Co. V. W. H. Ellis’ (18971 41 Law Ed 666, Brewer J. 
of the Supremo Court of America held that a state 
statute imposing attorney’s fee not exceeding 10 
Dols. in addition to costs upon railway corporations 
omitting to pay certain claims after certain time 
after presentation, which applied to no other 
corporations or individuals, was constitutional as 
denying to them equal protection of the laws. 
At page 667, Brewer J. said; 

"The act singles out a certain class of debtors, 
and punishes them when for like delinquencies 
it punishes no others. They are not treated as 
other debtors, or equally with other debtors. 
They cannot appeal to the Courts as other liti- 
gants under like condition and with like pro- 
tection. If litigation terminates adversely to 
them, they are mulcted in the attorney’s fees 
of the successful plaintiff; if it terminates in 
their favour, they recover no attorneys’ fees. 
It is no sufficient answer to say that they are 
punished only when adjudged to be in the 
wrong. They do not enter the Courts upon 
equal terms. They must pay attorneys' fees if 
wrong: they do not recover any if right: while 
their adversaries recover if right and pay 
nothing if wrong. In the suits, therefore, 
to which they are parties they are dis- 
criminated against, and are not treated 
as others. They do not stand equal 
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before the law. They do not receive its equal 
protection.” 

The learned Judge proceeded to state at page 
672: 

“It is apparent that the mere fact of classifi- 
cation is not sufficient to relieve a statute from 
the reach of the equality clause of the 14th 
Amendment, and that in all cases, it must ap- 
pear not only that a classification has been 
made but also that it is one based upon some 
reasonable ground— some difference which bears 
a just and proper relation to the attempted 
classification— and is not a mere arbitrary selec- 
tion.” 

(10) In — ‘Connolly v. Union Sewer Pipe Co.’, 
(1902) 46 Law Ed 679 at p. 689, Harlan J. stated 
the law as follows : 

“The 14th Amendment, in declaring that no 
State shall deprive any person of life, liberty, or 
property without due process of law, nor deny to 
any person within its jurisdiction the equal pro- 
tection of the laws, undoubtedly intended, not 
only that there should be no arbitrary depri- 
vation of life or liberty, or arbitrary spoliation 
of property, but that equal protection and 
security should be given to all under like cir- 
cumstances in the enjoyment of their personal 
and civil rights; that all persons should be 
equally entitled to pursue their happiness & ac- 
quire & enjoy property; that they should have 
like access to the courts of the country for the 
protection of their persons and property, the 
prevention and redress of wrongs and the 
enforcement of contracts; that no impediment 
should be interposed to the pursuits of anyone 
except as applied to the same pursuits by 
others under like circumstances; that no greater 
burdens should be laid upon one than are laid 
upon others in the same calling and condition, 
and that in the administration of criminal 
justice no different or higher punishment 
should be imposed upon one than such as is 
prescribed to all for like offences.” 

It is not necessary to multiply cases, for they 
only reiterate and reaffirm the principles so well 
stated in the cases already referred to. 

(11) The law on the subject may now be 
summarised. “All persons are equal before the 
law is fundamental of every civilized Constitu- 
tion. Equality before law is a negative concept* 
equal protection of laws is a positive one. The 
former declares that every one is equal before 
law, that no one can claim special privileges and 
that all classes are equally subjected to the ordi- 
nary law of the land; the latter postulates an 
equal protection of all alike in the same situation 
and under like circimstances. No discrimination 
can be made either in the privileges conferred or 
in the liabilities imposed. It has also been held 
— for without that apparently just laws mav in 
their application be so abused as to subvert the 
fundamental concept of equality before law — 
that the law should be applied by public authority 
without arbitrariness or discrimination The law 
though apparently fair but contains inherent pos- 
sibilities for discrimination and arbitrary action 
is 111 Itself bad. But these propositions conceived 
in* the interests of the public, if logically stretched 
too far, may not achieve the high purpose behind 
them. In a society of unequal basic structure it 
is well nigh impossible to make laws suitable in 
their application to all persons alike. So a rea- 
sonable classification is not only permitted but 
is necessary if society should progress. But such 
a classification cannot be arbitrary but must be 
based upon differences pertinent to the subject 
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in respect of, and the purpose for which, it is 
made. I'urther, the Supreme Court of America 
evolved the doctrine of police power which enables 
the State to prescribe regulations to promote the 
health, peace, morals and good order of the 
people. But the Indian Constitution does not 
recognise any such pov/er in the State but speci- 
fically prescribed the circumstances and to the 
extent the fundamental rights recognised can be 
restricted in the interests of the public. 


(12i Applying the aforesaid principles, I shall 
now consider whether S. 41 ot the Act offends 
the provisions of Art. 14 of the Constitution of 
India. The object of that section is to prevent 
the arbitrary dismissal of the employees. Under 
the section, the employer cannot dispense v/ith 
the service of a person employed for a continuous 
period of not less than six months except for rea- 
sonable cause. He is also bound to give one 
month’s notice or wages in lieu of such notice. 
But such a notice is not necessary if the employee 
is found guilty of misconduct after due enquiry. 
Tlie employee is given a right of appeal to the 
authority prescribed. Learned counsel argued that 
this section discriminates tne employers from 
the employees. The discrimination pointed 
out is that the employes can resign with 
impunity, whereas the employer can dis- 
charge the employee only for reasonable cause 
or for proved misconduct, and that subject to an 
appeal to the prescribed authority. Can this 
differentiation of treatment between the two be 
justified on the principle of reasonable classifica- 
tion? Ordinarily, the employer has the right to 
discharge the employee and the employee has the 
right to resign from the employment. This right 
is the subject matter of the legislation. There 
are obvious differences between the two classes 
of persons which do not yield to common treat- 
ment; one is rich, the other is poor; one is power- 
ful, the other is weak; one can dispense with the 
service of another and reappoint another in his 
place without detriment to his interest, but the 
other, if discharged, may have to starve and go 
without any appointment. The purpose of the 
law is to protect this class of employees from the 
arbitrary action of the employers. I have there- 
fore no hesitation to hold that the classification 
is based upon the differences pertinent to the sub- 
ject matter and the purpose of the legislation 


(13) It v/as then contended that the section also 
makes an unreasonable discrimination between 
the employer defined under the Act and the emp- 
loyers to whom the Act does not apply. The argu- 
ment was that the law hits only the class of 
employers coming under the definition of the Act 
and leaves the other class of employers unaffected 
and, therefore, is discriminatory. This argiunent 
again ignores the subject matter of the legisla 
tion and the purpose for which it is enacted The 
preamble of the Act shows that the Act wai pas 
sed to provide for the regulation of conditions in 
shops, commercial estabiisliments. restuarants 
theatres and other establishments. Establisliment<; 
are of various kinds. Some are controlled bv thp 
law of the State and the others function under 
statutory regulations, but there are many which 
are under private control such as shops, theatre^ 
restaurants, private banks and firm carried nri 
by individuals or group of individuals. These 
institutions are not controlled by statute either 
m their inception or durmg their progress 
employees are working under great hardships and 
the employers were directing their own ter^ ^ 
view of the small establishments and the lack af 
organisation among the labourers, the emplove?s 
were able to exercise arbitrary powers and were 
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found not to care for the amenities of the emp- 
loyees. A separate Act. therefore, became neces- 
sary to regulate the conduct of this class of emp- 
loyees of private institutions. The Act prescribes 
for the opening and closing hours, daily and week- 
ly hours 01 work, regulates the employment of 
chiidixn and young persons, provides for the 
health and safety of the employees, deals with 
their pay and allowances and lays down the con- 
ditions under which they can be discharged. I 
cannot, therefore, say that the separate treatment 
unetcd out to the employers coming under the 
dehnition of the Act is an arbitrary classification. 
The legislature having regard to all the afore- 
said facts and the nature of the institutions, the 
arbitrary control exercised by the employers and 
the reiief required by the employees, thought fit 
to make special provisions for this class of insti- 
itutions and employers of those institutions. I 
.cannot say that the classification has no reason- 
able basis, either in respect of the subject matter 
of the legislation or the purpose for which it was 
enacted. 

fl4i In this connection the learned counsel had 
taken me through the various sections of the Act, 
particularly S. 6. It is true that the provisions 
defining “establishment" & "commercial" establish- 
ment" are not artistically and precisely drafted 
and give ample scope for argument. It was said 
that the Government under the definition may de- 
clare any institution as an establishment under 
the Act. But the said clause can only be cons- 
trued to mean that the Government can only de- 
clare similar institutions as establishments. Under 
S. 6. the Provincial Government, by notification, 
may exempt certain establishments or persons 
from tlio operation of the Act and it was said that 
that conferred an arbitrary power on the Govern- 
ment and therefore is void. I am not concerned in 
this ca.se with the validity or otherwise of S. 6 for 
nothing turns upon it in considering the validity 
of S. 41 of the Act. They are not so related to 
each other that one cannot exist without the 
other. 

(15) Learned counsel then contended that the 
order in question made by the Commissioner for 
Workmen’s Compensation is arbitrary. Tlie emp- 
loyee was given notice to the effect that on ac- 
count of retrenchment his services are dispensed 
with. Before the appellate authorily, it was con- 
tended for the employee that though there were 
many clerks who arc admittedy junior to him, 
the establishment arbitrarily determined his scr- 

ices, whereas it was argued on behalf of the 
Bank that his services were dispensed with as 
he was an unqualified person. But the Commis- 
sioner pointed out that under the rules the Bank 
had reserved power to grant exemption in deserv- 
ing cases and had exempted the respondent and 
appointed him as Clerk some five years ago and 
therefore, it was not reasonable to discharge him 
on the ground of want ol qualification which they 
had waived. On the facts he came to the con- 
clusion that the discharge of the employee was 
not for a reasonable cause. The Commissioner 
had jurisdiction to decide under S. 41 whether 
the discharge of an employee was for reasonable 
cause or not, and having taken into consideration 
the contentions advanced by either side, he came 
to the conclusion in favour of the employee. His 
finding is not liable to be questioned. 

(16) Nor am I satisfied with the contention that 
S. 41 offends the provisions of Art. 14 of the 
Constitution on the ground that it confers an 
arbitrary power on the authority prescribed. No 
such arbitrary power has been conferred under 

Is. 41. An appeal lies to the prescribed authority 
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and the prescribed authority has to decide on the 
merits whether the conclusion arrived at by the 
employer is correct or not. He is bound to dis- 
pose of the appeal judicially and as an appellate 
tribunal. He is bound to give his reasons, as he 
has done so in this case, why in his opinion the 
order of the employer is wrong. The power con- 
ferred upon the authority is, therefore, a quasi- 
judicial power which in the nature of things can- 
not be exercised arbitrarily. 

(17) For the aforesaid reasons, I hold that the 
order of the Additional Commissioner is valid and 
not liable to be quashed. The application is, 
therefore, dismissed with costs. Advocate’s fee 
Rs. 100. 

A/R.G.D. Application dismissed. 
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SOMASUNDARAM J. 

In re Behara Lachanna Patnaick one of the 
partners of Behara Lachanna Patnaick and 
Sons and Kallepalli Chiranjeevi, Petitioner. 

Criminal Revn. Case No. 1100 of 1951 and 
Criminal Revn. Petn. 1078 of 1951, D/- 14-3- 
1952. 

Sales Tax — Madras General Sales Tax Act 
(9 of 1939), S. 15(b) — Tax levied on firm 
— Non-paymtent — Firm which is liable to 
be prosecuted and not partners in their indi- 
vidual capacity. (Para 3) 

C. V. Dhikshitalu, for Petitioner; Public Pro- 
secutor, on behalf of the State. 

REFERENCES: Courtwise/Chronological/ Paras 

(’47) 1947-2 Mad L. J. 255: (AIR 1948 Mad 104 

(1): 49 Cri LJ 53) 3 

(’51) 1951-1 Mad LJ 511: (AIR 1951 Mad 886 

(1) : 52 Cri LJ 1040). 3 

ORDER: This is a revision by accused 1 in C. 
C. No. 121 of 1950 on the file of the Court of 
the Sub-Divisional Magistrate of Srikakulam. 

(2) The prosecution is for an offence under 
S 15 (b), Madras General Sales-tax Act. Ac- 
cused 1, 2 & another who is the son of accused 
] are partners of a firm called Behara Latcha- 
nna Patnaick and Sons and Kallepalli Chiran- 
jeevi. The firm was doing business for a very 
long lime & the notice of assessment for the 
year 1946-47 was served on them on 12-7-1949. 
Notice was served on Satyanarayana, the son 
of B. L. Patnaick. Then accused 1 & his son 
Satyanarayana who themselves constituted a 
separate firm presented a petition to the .Com- 
mercial Tax Officer, Vizagapatam admitting 
the liability and paying half the amount assess- 
ed and stated therein that the firm was dis- 
solved on 1-10-1948 and asked ^or the notice 
to be issued for the half share of the (>ther 
partner to accused 2 in the case. For failure 
to pay the taxes assessed a complaint was laia 
against accused 1 and 2 and they were convict- 
ed for non-payment of the tax. 

(3) Mr. Dhikshitalu appearing for the peti- 
tioner contends that it is not the firm that has 
been prosecuted but that two of the partners 
of the firm are individually prosecuted for non- 
payment of the tax and such a prosecution can- 
not lie against them individually. In support 
of his contention he has relied upon the ruling 
of Subba Rao J. in — ‘Public Prosecutor v. 
Jacob NadaF, 1951-1-Mad L. J. 511. In that 
case there were two partners but one of them 
alone was prosecuted for non-payment of tho 
tax. Subba Rao J. observed that though Jacob 
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might be made liable if the proper proce- 
dure had been followed as a partner of the firm 
on that question he did not express his final 
opinion — Jacob was not liable as the firm was 
the person who made the default and who 
-should have been prosecuted. Earlier he ob- 
served: 

“As the defaulter in this case is the firm, the 
firm should have been prosecuted for contra- 
vening the provisions of S. 15”. 

He also referred to the judgment of Chandra- 
sekhara Aiyar J. in — ‘Akula Paddayya Naidu’, 
In re', 1947-2-Mad L. J, 255 on which strong 
reliance is placed by the learned Public Pro- 
secutor. In the case of Akula Paddayya, ‘In 
re’, (1947) 2 Mad. L. J. 255 there were two 
partners and both of them were prosecuted. 
Subba Rao J. referring to this case has observ- 
ed: 

"As both the partners were made accused, the 
learned judge presumably treated the firm 
as accused and convicted both the partners 
who constituted the firm”. 

He further added that in the case before him 
he could not treat the firm as the accused as 
one of the accused only was prosecuted in his 
personal capacity. These observations will 
apply with equal force to the facts of this case. 
Behara Latchanna Patnaick and Sons con- 
stituted one firm & this firm along with Kelle- 
palli Chiranjeevi constituted another firm 
which is now assessed and on which tax is 
levied. To prosecute this firm there are un- 
doubtedly three partners namely accused 1 in 
this case, his son Satyanarayana who is 
not an accused before the Court and the 
other partner, Kallepalli Charanjeevi (accused 
2.) If ail the three partners had been 
made accused, then it could well be contended 
that the firm had been prosecuted. But the 
omission of one of the partners renders it 
difficult to say that the firm as such is prosecut- 
ed though every partner individually is liable 
to pay the tax. 

On the facts of this case, I must hold that it 
IS not the firm Behara Latchanna Patnaick & 
Sons and Sri Kallepalli Chiranjeevi that is pro- 
secuted but only two of the partners of the 
firrn namely accused 1 and 2, are prosecuted in 
their individual capacity. Such a prosecution 
cannot he within the ruUng of Subba Rao J 
Pubhc Prosecutor v. Jacob Nadar’, 1951- 
!-Mad L. J. 511. I must therefore set aside the 
.conviction and sentence of the petitioner here- 
in who IS accused 1. Accused 2 has not pre- 
ferred any revision. Under Ss. 435 and 439, 
Criminal P. C., I take notice of the case of ac- 
cused 2 also. To make the judgment consis- 
T6nt> I must S6t asid6 the conviction and sen- 
fence of accused 2 also in this case though he 
has not preferred any revision. Both the ac- 
cused are acquitted. The fine if paid, will be 
refunded. 

(4) Since in this case the firm has not been 
prosecuted and the conviction is being set 
aside because the two accused are prosecuted 
individually, this acquittal will not stand in the 

o “mPlaint being laid against 
the firm B. L. Patnaick and Sons and K Chi 
ranjeevi and against aU the three partners of 
the firm as such and they being prosecuted for 
non-payment of the tax. It wiU not be open 
to either of these accused or even the other 
partner who is not joined as an accused to raise 
any plea under S. 403, Criminal P. C. 

B/V.R.B. Conviction and sentence set aside. 
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SOMASUNDARAM J. 

Ramaswami Udayar, Petitioner v. Raju 
Udayar, Complainant. 

Criminal Revn. Case No. 331 of 1951 and 
Criminal Revn. Petn. No. 330 of 1951, D/- 13- 
3-1952. 

Penal Code (186_), S. 498 — Woman leaving 
her husba-ad of her own accord and living 
v/ith accused as husband and wife — Accused 
willing to take her — This is “taking” within 
meaning of S. 498. 

If whilst the wife is living with her 
husband, a man knowingly goes away 
with her in such a way as to deprive the 
husband of his control over her, with the 
intent stated in S. 498, that is a taking 
from the husband within the meaning of 
the section. Thus, where a woman is un- 
willing to live with her husband, may be 
even lor good reasons, and she goes away 
and lives with another person who is 
willing to take her as his wife, the other 
person should be held to have “taken” 
her within the meaning of S. 498. This 
section is intended to protect the hus- 
band, and not intended for the benefit of 

on® 331 and 4 Mad HCR 

20, Foil.; Case law Reviewed. 

A ^ (Paras 15, 16) 

Anno: Penal Code, S. 498 N. 1. 

G. Gopalaswami, for Petitioner; Asst. Public 
Prosecutor, for the State. 

REFERENCES: Courtwise/Chronological/ Paras 

1915 All 390: 

16 Cri LJ 663) k n 

(’49) AIR 1949 All 23; (50 Cri LJ 82) 5,’ 9 

(S™WR C?3? !■ I 

(’50) AIR 1950 Cal 406; (51 Cri LJ 1486) ’l4 

(1864-65) 2 MHCR 331: 1 Weir 569 10 15 

(’68) 4 Mad HCR 20 io’ 

(’28) 54 Mad LJ 456: (AIR 1928 Mad 585:’ 

2d XjJ 635^ 1 ^ 

(’49) 1949 Mad WN 278; (AIR 1950 Mad 13: 

51 Cri LJ 228) 

ORDER : The petitioner in this case was 
convicted by the Stationary Sub-Magistrate. 
Vndhachalam, for an offence under S 498 
I P. C. and sentenced to a fine of Rs 200, and 
this was confirmed in appeal by the Sub-Divi- 
sional Magistrate, Ulundurpet. 

(2) The facts are these. P. W. 1, the com- 
plainant m this case married C. W. 1 on 1-7- 
1946. They seem to have lived amicably for 
about three years. On 30-7-1949, C W I’s 
father and her aunt, that is her father’s sister, 
both came to the village of P. W. 1 and took 
C. W. 1 to Vndhachalam for the Adipuram 
festival, promising to send her back in two or 
three days. But she never came back. En- 
quiries instituted by P. W. 1 revealed that she 
was with the accused in a village called 

Eranji in Kallakurichi taluk. P. W. 1 there- 

\ ? complaint against the wife 

'S' 1)> her father and the accused for an 

offence under S. 498, LP.C. and for an offence 
under S. 379, LP.C. alleging that the jewels 
were taken away. The Magistrate referred the 
matter under S. 202, Cr. P. C. and the police 
report was that no case under S. 379, LP.C 
has been made out, though a case under S 
498, LP.C. has been made out. The Magistrate 
took the case on file against the accused only 
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and the accused was tried and convicted as 
aforesaid. 

(3) A number of witnesses were examined. 
Bui It is enough to refer only to the evidence 
01 lour WitnesseSj viz., P. Ws. 3, 4, 5 and 7 
who are the material witnesses m respect of 
tnis ollonce. P. VV. o is a jutka driver. His 
evidence is that on the day of the Adipuram 
festival, which was on 30-7-1949, he saw C, W. 
1 and the accused at the Rajeswari Bus stand 
and he looic them both to the railway station, 
and that C. W. 1 hesitated to get into the 
jutka expressing concern about the future con- 
sequences, if her husband came to know of it. 
But the accused prevailed upon her and both 
got into the jutka and went to the Vridha- 
chalam station. But they missed the train 
and the party wanted to go to the next village 
called Mangalampet to stay there for the 
night. He took them and left them there. Be- 
fore going to the station, the jutka in which 
these two people were travelling got stuck up 
in front ol tlie house of P. W. 7, the village 
headman of Vridhachalam, who then sav/ both 
C. W. 1 and the accused sitting close by in 
such a manner as to arouse suspicion. He 
knew both C. W. 1 as well as the accused and 
it was he who gave ultimately information to 
the husband P. W. 1, when he was making en- 
quiries about his wife. P. W. 4 is the village 
headman of Agaiam. He saw both C. W. 1 and 
the accused at Mangalampet. He knew C. W. 1 
as the wife of P. W. 1 and he identified the 
accused as the person seen with her that night. 
P. W. 3 is a school teacher at Eranji. He 
speaks to the fact that the accused and C. W. 
1 were seen in the shed opposite to his house. 
This is the main evidence on which the accus- 
ed is convicted of having taken C. W. 1 from 
her husband P. W. 1. 

It is necessary to mention here two impor- 
tant documents, Exs. P 1 and P 2. Ex. P 1 i.s 
the notice issued by C. W. 1 to her husband in 
which she has stated that on account of ill- 
treatment meted out to her by him, she lias 
left him and that he may take steps for 
divorce. She has stated therein that so far 
she was concerned, she considered her mar- 
riage as cancelled. She also accuses him of 
having taken her jewels worth thousand 
rupees and states that she does not propose 
to live with him any more. Ex. P 2 is a deed 
of release executed by her on 24-11-1949 and 
it was registered on the 25th. In that deed she 
states that her marriage with him was without 
her consent, and that as she was not able to 
live amicably with bim, she went in search of 
the accused and that she was living with him. 
She further states that she does not claim any 
maintenance as she has taken away the jewels 
in lieu of maintenance. 

(3a> An attempt was made to show that this 
document, Ex. P 2, was extracted from her by 
coercion with the aid of the police. But this 
has been given the lie by the Sub-Registrar, 
who wa.s examined as a court-witness. He 
speaks to the fact that there was no police or 
anv one at the time she came to register the 
do'^ument. that she herself registered it will- 
in"lv ar>d that P. W. 1 was not even present 
at the time. 

I'4’i The evidence therefore establishes the 
fact tiiat the woman left her husband on 30th 
jiti- for the nnoarent purnose of attending the 
Admurnm festival, but that on th<at dav .she 
got into a jutka with the accused and went to 


Mangalampet and ultimately to the village of 
the accused, and she was living with him. 
Assuming for a moment that the evidence of 
P. W. 5 may be exaggerated a little with re- 
gard to the persuasion, the fact remains, as 
spoken to by P. W. 7, against whom nothing 
could be said, that both of them were travel- 
ling in a jutka on the day of the Adipuram 
festival. 


(5) The question is whether, in these cir- 
cumstances, the accused can be said to have 
taken C. W. 1 from her husband. It is con- 
tended by Mr. Gopalaswami that this is a case 
in which the woman left her husband of her 
own free v/ill without any blandishments or 
allurements held out by the accused and that 
she has voluntarily come to live with the 
accused, and the accused therefore cannot be 
said to have taken C, W. 1 from her husband. 
He further contends that unless it is proved 
that the accused had done something, which 
induced C. W. 1 to come away with him, he 
cannot be found guilty of the offence under 
S. 498, I.P.C. and that in this case there is 
nothing to indicate that he did anything at all. 
In support of his contention he relies upon 
the following decisions: viz., — ‘Queen v. 
Pochun Chung*, 2 WR Cr 35; — ‘Emperor v. 
Iwaz Ali’, 37 All 624; — ‘Mahadeo Rama v. 
Emperor’, AIR 1943 Bom 179 and — ‘Bhopan 
v. Chhotey’, AIR 1949 All 23. 

(6) In — ‘Queen v. Pochun Chung’, 2 WR 

Cr 35, the learned Judges were considering a 
ca.so both under Ss. 497 and 498, I.P.C. The 
learned Judges seem to think that a person 
having been convicted under S. 497, I.P.C. 
need not be convicted also under S. 498, I.P.C. 
Glover J. observes that S. 498 provides for 
“enticing” for the purpose of illicit intercourse 
and that, even if Droved, the charge is includ- 
ed in the more serious crime of S. 497, and 
dealing with this the learned Judge adds. I 
say ‘even if proved’, because the woman her- 
self declares that, being deserted by her hus- 
band, she went to the prisoner’s house of her 
own accord.” The learned Judges refer to the 
desertion of her husband, the desire of the 
prisoner to marry the woman, and the very 
loose way in which the marriages are conduct- 
ed amongst persons of the prisoner s caste. 
But they do not seem to consider the question 
of “taking”. Perhaps that was not raised and 
arirued. The decision cannot thereto,, 
authority for wliat amounts to taking with- 
in the meaning of S. 498, I. P. C. ^ 

(7) The case in — ‘Emperor v. 

All 624 is one under Ss. 366 and 372, 

The facts were: A low caste girl left her la^ 
fill guardian of her own free wiH.^nd sub-^ 
quentlv met the accused Ewas Ah and lived 

with him for some time. Later he ^ 

over to certain nersons. The learned J 6 


observes ; 

“In the present case the girl had 
left the keeping of her guardian with mien- 
tion to remain out of that keeping, ana t 
accused Ewaz Ali, probably with full 
ledge of the circumstances, gave her a nome 
and finally transferred her to keeping oi 
Hira Lai, etc.” 

The learned Judge quotes observation for an- 
other judgment that , 

“on the admitted facts the leaving and 
removal out of the keeping of the lawful 
guardian was the act of the girl herself long 
before she met the accused.” 


1953 


Kamaswami V. Eaju ( Somasundaram J.) Madras 335 


This judgment proceeds on the footing that, 
if the girl by her own act leaves out of the 
keeping of the guardian and comes into the 
custody of another, there will be no entice- 
ment. I will show presently that the girl’s 
consent is inunaterial. It is not open to a 
minor in law to abandon her guardian. I do 
not agree with the view expressed in this 
judgment that when the minor leaves the 
guardian of her own accord and when she 
comes into the custody of some other person, 
that will not amount to taking out of the law- 
ful guardian at ail. 

(8) In — ‘Mahadeo Rama v. Emperor’, AIR 
1943 Bom 179 it was held that to bring S. 498 
into operation, there must be some influence 
operating on the woman, or co-operating with 
her inclination at the time the final step is 
taken, v/hich causes a severance of the woman 
from her husband for the purpose of causing 
such step to be taken. The learned Judges no 
doubt observe that 

“it is not enough to say that the wife 
could not have left her husband, unless she 
had somewhere else to go, and that it must 
be assumed, therefore, that the accused 
offered her a home, if she would leave her 
husband.” 

With great respect to the learned Judges, I 
should say that the influence which operated 
on the v/oman to leave her home was un- 
doubtedly the assurance that she will be given 
protection, if she comes to this man’s house 
That must have co-operated with her inclina- 
tion to leave the house. It is unnecessary, in 
my opinion, as I will show by the other deci- 
sions, that the accused must hold out any 
overt act from which influence can be infer- 
red. 

(9) ‘Bhopan v. Chhotey’, AIR 1949 All 23 
is a case where the question of detention un- 
der S. 498 was considered. It was held that 
once the free will of woman is established, 
any help or assistance rendered by the accus- 
ed cannot be regarded to constitute detention. 
Providing maintenance, affording shelter and 
rendering assistance in various ways are no 
doubt matters, which are relevant as evidence 
of allurement and inducement, but they are 
by no means conclusive. The problem that 
has to 06 ultiinatoly detsrmined in every case 
always remains, whether the woman was a 
free agent or whether she was being influenc- 
ed by the accused. With great respect to the 
learned Judge, I must say, as pointed out 
earlier, that her consent or attitude in the 
matter is absolutely immaterial A woman’s 
free will, or her being a free agent, or walk- 
ing out of her house of her own accord are 
absolutely irrelevant and immaterial for the 
offence under S. 498. 

(10) As against the above decisions, we 
have decisions of our High Court and they are 
— ‘Queen v. Kumaraswami’, 2 Mad HCR 331 - 
1 Weir 569 and — Tn re Sundara Dass Tevan’* 
4 Mad HCR 20, the latter of which is followed 
in 7 Mad Jurist 133. In — ‘Queen v. Kuma- 
raswami’, 2 Mad HCR 331 the facts were: the 
prisoner and one Ramaswami, who were 
neighbours of the prosecutor, met his wife 
Agilandam in the street, she having left her 
husband’s house to fetch water. The three 
went together by railway to Vellore and Arcot 
where the prisoner and Agilandam remained 
about 12 days and where sexual intercourse 
took place between them. But Ramaswami 


swore and the jury found as a fact that 
Agilandam asked the prisoner to allow her to 
go with him, that all tne solicitation proceeded 
irom her and that the prisoner for sometime 
refused to yield to her request. Dealing with 
the above tacts, Scotland C. J. says ; 

"I do not think that the facts found of the 
woman having been the tempter and the 
prisoner in the first instant reluctant to yield 
to her solicitations can render the case 
diiferent trom one in which the advances 
and solicitation are on the part of the man 
and the woman complies and willingly 
leaves her husband and cohabits with the 
man. All that can be said is that her con- 
sent is given under circumstances of greater 
profligacy in the one case than in the other. 
In this case, therefore, it seems to me the 
real point for consideration is simply whe- 
ther the wife’s willingness and consent, evi- 
denced by her solicitation of the prisoner 
and the circumstances under which she left 
her husband and remained absent from him., 
afford any defence to the prisoner. 

Now the section and the preceding S. 497 
(a) were evidently intended for the protec- 
tion of husbands who alone can institute 
prosecutions for offences under them. It is 
the taking or enticing of the wife from the 
husband or the person having the care of 
her on behalf of the husband for the illicit 
purpose that constitutes the offence If 
whilst the wife is living with her husband a 
man knowingly goes away with her in such 
a way as to deprive the husband of his con- 
trol over her with the intent stated in the 
section, that, I think, is a taking from the 
husband within the meaning of the section. 
The wife’s complicity in the transaction is 
no more material on a charge under this 
section than it is on a charge of adultery.” 

This decision is approved and followed in — 
‘In re Sundaradass Tevan’, 4 Mad HCR 20 
where the learned Judges were really dealim? 
with detention. 

(11) John D. Mayne in his book on Criminal 
Law of India, 4th Edn. dealing with this sec- 
tion says that 

“the same would be the result if she left her 
husband’s house and went of her own accord 
to the accused’s house and he allowed her 
to live with him as his wife. Such allow- 
ing would be treated as constructive taking, 
as she would not have been emboldened to 
leave her husband’s house and remove her- 
self from his control but for the asylum 
offered by the accused.” 

He extracts this from certain observations in 
7 Mad. Jurist 133. 

(12) In — 'Abdul Sathar v. Emneror’, 54 
Mad LJ 456, Srinivasa Aiyangar J.’held that 
where the evidence , disclosed that, but for 
something which the accused consented to do 
and did ultimately, a minor girl would not 
have left her husband’s house, or would not 
have been able to leave her husband’s house, 
there was sufficient’ taking in law for the pur- 
poses of S. 363, I. P. C. 

(13) In — ‘Akkirayu Sanyasi, In re’» 1949 
Mad WN 278, Govinda Menon J. has held that 
it v/ould amount to taking in the following 
circumstances. Though the parties belonged 
to a village in Vizagapatam district, the peti- 
tioner and the woman were seen, three months 
later, in a village in the West Godavari dis- 
trict, and she was living with him in a distant 
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place even at the time when the petition was 
Jlied. From these facts, the only inierence, 
according to the learned Judge, is that it was 
as a result of some action taken by the peti- 
nouer that the woman went with him. 

(M) in — Debapi'osad v. The King’, AIR 
lUoO Cal 406, it was held that the mere iacT 
dial a minor leaves tiie protection of her 
i^uardian oocs not put her out ot the guar- 
dian's iiceping and that, if, however, it is 
proved that a minor had abandoned her 
guardian willi no intention of returning back 
:die eannot, thereafter, be deemed to continue 
in tile keeping of the guardian. With great 
lespect, I must say that the earlier observa- 
don that 

■‘the mere fact that a minor leaves the pro- 
tection of her guardian does not put her 

out of the guardian’s keeping” 
is the correct position and that any amount 
of her abandonment of her guardian will not 
keep her away in law from continuing to be 
in the keeping of the guardian. 

(15) It is clear from the Madras decision, 
particularly in — ‘Queen v. Kumaraswami’, 2 
i\Iad HCR 331, that if whilst the wife is living 
wilh her husband, a man knowingly goes away 
with , her in such a way as to deprive the 
husband of his control over her with the 
intent stated in the section, that is a taking 
from the husband within the meaning of the 
.section. With great respect to the decisions 
of the other High Courts, I should think the 
law is correctly stated in the above decision, 
and that decision is referred to and approved 
in — ‘In re Sundaradas Tevan’, 4 Mad HCR 
20 and — ‘Queen v. Kumaraswami’, 2 Mad 
HCR 331, is a Bench decision, and I feel 
bound by it. I may also express that my view 
is in accordance with the view expressed 
tlierein. 

(16) Mr. Gopalaswami contends that a more 
■ liberal interpretation must be put upon that 
! section. That is, in a case where a woman is 

unwilling to live with her husband, may be 
c’/en for good reasons, and she comes and 
lives with another person as husband & wife(?), 
the other person should not be held to have 
■ taken” the wife within the meaning of S. 498, 

I. P. C In my view, this section is intended, 
a.s already stated, to protect the husband, and 
not intended for the benefit of the wife. The 
sx'ction does not admit of such an interpreta- 
tion: nor, in my view, the interests of society 
fcouire it. 

(17) On the facts of the case, I am satis- 
lied that however much the wife was disin- 
clined to live with the husband, it is certainly 
a ca.se in which the woman left with the 
accused, because he was willing to take her 
and the offence, in my opinion, has been made 
out. The conviction is, therefore, correct. 
The sentence, in the circumstances, is not 
cxre.ssive and is confirmed and the petition is 
di.smissed. 

B 'R.G.D. Revision dismissed. 
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SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

P Vincent and others, Coimbatore (by mana- 
ger Mr. Paul Vincent), Applicant v. Commr. of 
Income-tax, Madras, Respondent. 

Case Referred No. 5 of 1050 D/-13-3-1952. 


( Satyanarayana Rao J.) 


A. LB. 


(a) Income-tax Act (1932), S. 26A — Deed 
of taniily arrangement — Deed proceeding^ 
assumption that all parties became co-owners 

— Appointment of common manager for fixed 
period — Choice to co-owners to divide at the 
end of period in accordance with shares fixed 

— Deed held was not partnership deed. 

A deed of family arrangement proceeded 

on the assumption that the parties became 
co-owners of all the properties, movable 
and immovable, and the business They 
provided for the management of the pro- 
perties for a period of seven years by ap- 
pointing a common manager. At the end 
of the period, it was provided that there 
should be a taking of accounts and if there 
was no intention to continue joint they 
could divide in accordance with the shares 
provided in the deed: 

‘Held’, that the deed in no sense could 
be treated as constituting a partnership. 

Anno: Income-tax Act, S. 26A N. 1. 

(b) Income-tax Act (1923), S. 26A — Deed 
of partnership signed by minor as major — 
rtlinor may be treated as having been admitted 
to benefits of partnership — Partnership can 
be registered. 

A minor signing as major a deed of part- 
nership cannot bind himself by that con- 
tract but that does not mean that the part- 
nership between the remaining adult mem- 
bers is thereby also made invalid. As ac- 
cording to the definition of “partner” in 
the Income-tax Act even a minor is treated 
as a partner for the purpose of the Act, the 
adults may be treated as having entered 
into a valid partnership and the minor as 
ha\ung been admitted to the benefits of 
the partnership. As he is also a partner 
there is no valid objection for registering 
the partnership under S. 26A. (Para 3) 

Anno; Income-tax Act, S. 26A N. 1. 

M. Subbaraya Aiyar, for Applicant; C. S. 
Rama Rao Sahib, for Respondent. 

REFERENCE /Para 

(’52) R. C. Nos. 1 & 2 of 1950: (AIR 1953 
Mad 315) 3 

SATYANARAYANA RAO J. : Under S. 66 
(i), Income-tax Act the Appellate Tribunal re- 
ferred to this Court two questions for decision. 
They are : 

“I. Whether on the facts and in the circum- 
stances of the case the assessee is entitled to 
claim registration as a firm under S. 26A, 
Income-tax Act on the basis of the partner- 
ship deed, dated 21-8-1942, and/or on the 
deed of family arrangement, dated 7-8-1942 
and/or the deed, dated 24-3-1948? 

2. Whether on the facts and in the circum- 
stances of the cases, the provisions of S. 9 

(3) of the Act are attracted to the income 
from property. 


We may at once point out that question 2 
arises only out of the assessment and does not 
arise out of the order under S. 26A of the 
Act. The reference that was sought for was 
only against the order under S, 26A and not 
against the assessment order. Therefore ques- 
tion 2 should not have been referred by the 
Appellate Tribunal to this Court. The argu- 
ment was therefore confined before us to 
question 1 alone. It is that question which 
we have to answer as arising out of the ap- 
pellate order of the Tribunal 
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(2) One S. Vincent executed a Will on 4-2- 
1941 and died on 22-4-1942, leaving behind 
him four sons, two daughters and a widow. 
Immediately after his death there were dis- 
putes regarding the Will between the mem- 
bers of the family and the disputes were ulti- 
mately settled by a deed of family arrange- 
ment of 7-8-1942. Under this arrangement it 
was agreed between the members that the en- 
tire properties and the business left by the 
■deceased S. Vincent should be managed by 
the eldest son P. Vincent, and after his, on 
behalf of all the members of the family, by 
the then surviving eldest son. The managing 
member was given complete control over the 
business belonging to the members for a 
period of seven years from the date of the 
deed. At the end of the period, it was provid- 
ed that the parties should scrutinise the ac- 
counts and draw a true and accurate list of 
all the assets and liabilities and if thereafter 
they did not wish to continue the business, the 
properties should be divided so as to give a 
one-sixth share to each of the four sons and 
the widow and a one-twelfth to each of the 
two daughters. 


Within^ fourteen days after this deed, they 
entered into a deed of partnership in respect 
of the business. The four sons, the two 
daughters and the widow were treated as the 
partners, and their, shares were one-sixth each 
to the four sons and the widow and one- 
twelfth to each daughter. There is a provi- 
sion in the partnership deed whereunder not- 
withstanding the death of anyone of the part- 
ners the partnership should not be dissolved 
At the date of the family arrangement one ol 
the sons, Danaraj Vincent, was a minor and 
was represented by the eldest son as guardian 
But in the partnership deed however Danaraj 
Vincent siped as a major. Notwithstanding 
the execution of the partnership deed in 1942 
no attempt was made by the assessees to srel 
the deed registered under S. 26A, Income-tax 
Act. For the first time an application to re- 
gister the firm was made on 11-3-1946 during 
the assessment year 1945-46. The registratior 
of this firm as a partnership was rejected b'v 

authorities and also by th€ 
Appellate Tribunal and at the instance of thi 
assessee this reference was made to thi: 
Court During the pendency of these pro. 
ceedings, on 1-11-1947, Danaraj, who had b^ 
then attained majority, released his interesi 

74 ^ release deed and or 

24-3-1948 there was a ratification executec 

between the parties whereunder Danaraj rati- 

fied the previous arrangements from the date 

of the family arrangement till the date of hi« 

relinquishment on 1-11-1947 when he retiree 

from the partnership. These documents whicl 

came into existence on a date subseouent f! 

were not and coulc 
not be taken into consideration and in tha 

we think that the revenue authorities wen 
correct. The assessee contended that ther 
was a valid partnership both under the dee 
of family arrangement of 7-8-1942 and also un 
der the partnership deed of 21-8-1942 It f 
rather difficult to construe the deed of’famib 
;>rrangement as constituting a partnership ^ 
it proceeds on the assumption that the oartie^ 
hPcame co-owners of all the properties; mov- 
able and immovable, and the businesses anc 
tbev provided for the management of the pro- 
HPrtiPs for a period of seven years by ap- 
pointing a common manager. At the end o- 
the period it was provided that there shoulc 
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be a taking of accounts and if there is no in- 
tention to continue joint they could divide 
in accordance with the share_s provided in the 
deed. The deed in no sense can be treated as 
constituting the co-sharers, partners. 

(3) The deed of partnership was considered 
invalid as Danaraj signed the documents as 
a major while in fact he was a minor. The 
view taken was that because a minor could 
not be made a partner and as the deed pur- 
ported to make Danaraj a partner the whole 
of that deed was void and of no legal efiect. 
The other aspect, whether the deed could not 
be so construed as to imply that the parties 
intended thereby to admit Danaraj to the 
benefits of the partnership was also rejected 
on the ground that the two could not be sepa- 
rated from the document i.e., the intention to 
constitute a partnership could not be severed 
and from that an inference to admit the 

minor as a partner could not be made. We 

are however unable to accept this view. If 

the minor signed as major, he could not ’bind 

himself by that contract. That does not mean 
that the partnership between the remaining 
members was thereby also made invalid. In 
the judgment in — ‘Jakka Devayya & Sons v. 
Commr. of Income-tax, Madras’, RC Nos. 1 
and 2 of 1950 (Mad.) which we delivered to- 
day we gave reasons for construing a docu- 
ment of a similar nature as constituting a 
imnor as a person admitted to the benefits of 
a partnership, and as according to the defini- 
tion of “partner” in the Income-tax Act even 
a minor is treated as a partner for the pur- 
pose of the Act, the six adults may be treated 
as having entered into a valid partnership and 
the minor as having been admitted to the 
benefits of the partnership. As he is also a 
partner according to the definition of the In- 
come-tax Act there is no valid objection for 
registering the partnership under S. 26A, In- 
come-tax Act. As already stated, the subse- 
quent deed of 24-3-1948 could not be consider- 
ed in these proceedings and it was rightly re- 
jected. We have already given reasons for 
not construing the settlement deed of 7-8- 
1942, as constituting a partnership. There is 
however a valid partnership deed under the 
deed of 21-8-1942 and the partnership should 
have been registered under S. 26A of the Act. 
The answer therefore to the question referred 
to us is in the affirmative and in favour of the 
assessee. As the assessee has succeeded he is 
entitled to his costs which we fix at Rs. 250. 
B/G.M.J. Answer in the affirmative. 
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RAMASWAMI J. 

Public Prosecutor v. K. C. Ayyappan Pillai 
and others, Accused-Respondents. 

Criminal Re\m. Cases Nos. 88 to 111 of 1952 

9 Revn. Petns. Nos. 79 to 102 of 

1952^ jj /• 9"9^1952« 

(a) Sales Tax — Madras General Sales Tax 
Ac^ (9 of 1939), S. 15(b) — Specification of 
defaulted tax in the order of conviction. 

Under S. 15 (b), the defaulted tax should 
be specified in the order of the Magistrate 
and made recoverable as if it were a fine 
and the Magistrate cannot split up this tax 
and give relief in regard to a portion of 
the year. (Para 4) 

(b) Constitution of India, Arts. 20 and 265 — 
Conviction under S, 15 (b), Madras General 
Sales Tax Act — (Sales Tax — Madras General 
Sales Tax Act (9 of 1939), S. 15 (b). 
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The Sales Tax Act existed at the time 
of the commission ol the oifenco and also 
at the time oi tiie conviction for ihe 
otiCiJce in liie year Idol. (Para 7) 

A-\ny change in the mode of execution is 
not bad ior iis being ‘ex post facto’; a 
statute merely regulating procedure and 
leav:;jg uutouciicd cdl the substantial pro- 
tection witii vvhicli existing law surrounds 
a person accused of crime is not within the 
constitutioruil uddbition of ‘ex post facio' 
laws; evcii a statute which changes the 
punishment that may bo imposed for a 
crime Iherctororo committed would be ‘ox 
post lacio’ only if it prescribes or permits 
the imposition of a greater sentence, and 
not when it reduces the punishment. New 
provision in S. 15 (b) of the Madras General 
t!iales Tax Act amounts to nothing more than 
an alteration of procedure which does not 
make the act which was not an od'ence to 
be an ohence or imposes a greater pcnaltv 
than what was the case before. The reco'- 
very of the tax as if it were a fine does 
not impose a greater penalty than the two 
modes of recovery as an arrear of land 
revenue or by a suit as on a debt. There- 
fore Art. 20 does not apply and on this 
footing the application of Art. 2i'i5 docs not 
ari.so: Case law discussed. (Paras 7, 0) 

Public Prosecutor in person; G. Vasnnta Pai, 
T. Kri''hna Rao and Rnmaprasada Rao, for John 
& Row, lor Respondents. 
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ORDER; Crl. _R. C. Nos. 88 to 97, 99 to 105 
and 108 of 1952: These are 13 connected 
cri.minal revision cases filed by the State 
•against the convictions and sentences of tlie 
learned Sub-Divisional Magistrate, Fort Cochin, 
in C. C. No. 122 of 1951 etc. 

(2) The following tabular statement gives 
the details of these Sales-tax cases from which 
tiieso revisions are preferred: 


Yc-nr of 
AssL‘.>.5jncnt. 


Conviction uml Sentence. 


1. 

88/52 

2. 

89/52 

;j. 

90/52 

4. 

91/52 

5. 

92/52 

6. 

93/52 

7. 

94/52 

8. 

95/52 

9. 

90/52 


10. 

97 '52 

11. 

99;52 

12. 

lUU/52 


13. 

101/52 

14. 

102/52 

15. 

lU:!/52 

16. 

104/52 

17. 

10.5/52 

18. 

108/52 


12-751 

luT/.'l 

l(*4/r,l 

1)8/51 

0t./51 

l)2/.5l 

9(751 

84/51 

72/51 


68/51 

ir,o/.^l 

157/51 


15(’./51 

155/51 

153/51 

152/51 

151/51 

127/51 


579 

5 

10 

1946- 

-47 

Rs. 

200 

fmo 


501 

6 

0 

1945- 

-46 

Rs. 

50 

II 

on admission 

9:u 

13 

4 



IL. 

300 

line 


144 

0 

0 



Re. 

30 
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on admission 

.367 

4 

0 



Rs. 

100 

fine 


1750 

0 

0 

1940- 

■47 

Rs. 

150 

• • 


1612 

12 

o 

II 


Rs. 

400 

F * 

1 t 


26.19 

13 

6 

1 1 


Rs. 

300 
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1507 

14 


1947- 

-48 

Rs. 

80 

,, UiIriico of tax 

679 

14 

8 




Rs. 

827. 

15-9 ilircoti.'d to 

827 

15 

oj 




be y 

aifi. 


896 

r* 

i 

9 



Rs. 

100 

lino 


346 

0 

4 

1945_ 

-4li 

Rs. 

50 

It 

on admission 

1 fl() 

G 

0) 

1947- 

-48 

Rs. 

140 

II 

balance of tax 

1219 

526 

14 

7 

6^ 

6J 




Rs. 

526- 

7.6 to be paid. 

1273 

1 

8 

1946-. 

.17 


Rs. 

130 

fine. 

582 

4 

0 

1945- 

-16 

Rs. 

60 

fine. 

on admisiou 

9. *3 

0 

0 

1947- 

■ 48 

Rs. 

70 

fine. 

Balance of tax 

628 

:i2;) 

0 

0 

0 

0 




Rs. 

325 1 

0-0 to bo paid. 

12:12 

0 

8 

1946- 

-47 

Rs. 

120 

fine 

on admission. 

764 

7 

4 

1945- 

-46 

Rs. 

80 

lino 

1 

• ft 

5653 

mi 

6 

1 » 


Rs. 

600 

1 line 

r f 

k 

II 


(3) There is no dispute in all these 18 cases 
about the correct calculation of the turnover 
adopted by the Deputy Commercial Tax 
Officer or the assessment or the service of the 
demand notices or the non-payment of the 
faxe.s within the time fixed. The learned 
Public Prosecutor has preferred these criiniiial 
revision cases on the ground that the learned 
Sub Divisional Magistrate in 14 of these case.s 
has not provided in the order for the payment 
of the sales tax in respect of which the parti- 
cular respondent was found guilty and con- 
victed under S. 15 (b) of the Madras General 
Sales-tax Act and that in three cases he has 
made the respondent liable to pay the tax 


^for_ the second half of 1947-48 in C. C. 
No. ^72/51 and for the last three months of 
1947-48 in C. C. No. 153 of 1951 and for the 
last three months of 1947-48 in C. C. No, 157 
of 1951 and that this direction for payment of 
tne ta.x for the last quarter only is not in 
conformity with law and that the lower Court 
ought to have directed in the order the pay- 
ment of the entire tax in respect of which 
default was committed and for which the res- 
pective respondent was found guilty and sen- 
tenced under S. 15 (b) of the Madras General 
Sales-tax Act. 

(4) There can be no doubt that under S. 10 
of the said Act, the tax assessed has got to be 
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paid in such manner and in such instalments, 
ii any, and within such time as may be speci- 
iied m the notice of assessment and that it 
tiiere is failure to pay within the time allowed 
any tax assessed on the assessee under the 
Act and he is prosecuted for an offence under 
S. 15, that assessee on conviction is liable to 
pay a rine and in case of a conviction under 
clause (b) of S. 15 the Magistrate shall speciiy 
in the order the tax which the person con- 
victed has failed to pay and the tax so 
specihed shall be recoverable as if it were a 
fine. Therefore, the contentions of the learned 
Public Prosecutor that in all these cases under 
S. 15 (b) the defaulted tax should be specified 
in the order of the Magistrate and made re- 
coverable as if it were a fine and that the 
Magistrate cannot split up this tax and give 
relief in regard to a portion of the year, are 
correct. 

(5) The learned advocates for respondents 
contend that the Magistrate was justified in 
the course which_ he has adopted, because 
under the law as it stood when these offences 
were committed the present provision that in 
cases of convictions under S. 15 (b) the Magis- 
trate having to specify in the order the tax 
which the person convicted has failed to pay 
and the tax so specified being made recover- 
able as if it were a fine did not exist, and 
that to pass such an order would offend Arts 
20 and 265 of the Constitution of India. 

(6) I have carefuUy considered the applica- 
tion of both these Articles and find that there 
is no substance in this contention. 

(7) So far as Art. 20 is concerned, which 
prohibits retroactive criminal laws or ‘ex post 
facto' laws, the scope of that Article is nothing 
moxe than that no person shall be convicted of 
any offence under any law not in force at the 
time of the commission of the offence and 
secondly, that no person shall be subject to a 
penalty greater than that which might have 
been inflicted under the law in force at the 
time of the commission of the offence The 
Sales-tax Act existed at the time of the com 
mission of the offence and also at the time 
ot the conviction for. the offence. Then turning 
to the second condition, it is stated that when 
the tax is made recoverable as a fine, it im- 
poses a penalty greater than that which might 
have been inflicted before the Act was 
amended. In advancing this argument, it is 
overlooked . that any change in the mode of 
execution is not bad for its being ‘ex 
facto’: see - ‘Holden v. State 5 MiMesota’ 
(1890) 137 US 483 and - ‘Rooney v s"Itf of 
North Dakota’, (1905) 196 US 319. A statut^ 
merely regulating procedure and leavinff iin 

touched all the substantial protection wffh 

which existing law surrounds a person accu^Pri 
of crime is not within the constitutional inhi- 
bition of ‘ex post facto’ laws: — ‘Thomncinr, 
V. State of Utah’, (1898)-170 US 343- 

,ston V. State’, 118 ALR 719. Even a statu?; 

I which changes the punishment that may brim 
I posed for a crime theretofore committed would 
' post facto’ only if it prescribes or per- 

mffs the imposition of a greater sentence 
; which is not the case here, and not when it 
'reduces the punishment, as is the case hprp 
— ‘People Ex Rel Pincus v. Adams’, 110 ALR 
1303 and ‘Sekt v. Justices Court’, 167 ALR 
833. 

It will be noticed that before the amend- 
ment- any person who wilfully acted in contra- 
vention of any of the provisions of this Act 
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shall on conviction be liable to a fine of 
1000 and wnere the breach is a continuing 

turiher line which may extend to 
r eveiy day alter the iirst, during 
whicn the breach continues. This has been 
omitted in ihe amended section. Therefore 
tnis new provision amounts to nothing more 
than dll diteration of procedure whic^ does 
not make the act which was not an oftence to 

■be an offence or imposes a greater oenaltv 
tnan what was the case before Befnrp f- 
Act was amended, under S. 10 whfn 
assessed was not paid and there was difauff 
the amount could be recovered as if it vverf^ 
an airear of land revenue just as now it hac 
been made as if it were a fine. The recovery bv 

iSS ^ 

(S) But this is not the only mode Tho 

peVaf attachmfnl ""ot pfo? 

pe ty as an ordinary debt. Suit for tavpq 

go^rned oy Art. 120 of the Limit^ion Act 
Pamoomalt Am^ ^aloomai 

•''-"Sri; 

S p"f “ i:- Am 

1937 Mad 217 

koya^ AIR 1939 ^d 877* Kunhi- 

air 193^a1i'51o!*^^ 

( ) Thirdly^ the tax can after ] 7 u 
recovered also as fine by a Magistrate on pp 
viction under S. 15 (b) or q i 

The recovery of the tax as if if^ 

first charge, the general princiDl?^ o^ ^ “ 
ferrmg the Crown’s debt to that 
when both stand on the samo 

theless applies: -VeSles Bank "7®"- 

of State’, AIR 1935 Stod 232 
Crown has priority over other 
ditors and when the property of n" . 

IS attached in execution of ^ 
decree and money is devosifoH ^J^oney 

the attachment by a decree hni^o ^ourt, since 

right in Property,'^the Cro^t calf^t^o"'"^ "2 

recover any tax due tn tbo .?P 

or attachment See ‘SerSl^* suit 

Ma Nyein Me’, AIR 1937"Ran?T80-^ 
dachan v. Secretary of a ^ Vara- 

602 and — ‘Manickam v Mad 

Madura’, AIR 1938 Mad ' 360 %B^f ’ 
revenue, the mode is 

Revenue Recovery Act II the Madras 

of the Madras Revenue S. 5 

arrear of revenue with ^^e 

be recovered by the^ sa?e Iff 
moveable or immoveahip defaulter’s 

™?he ofThe'^Siffi; 

is governed by'diSf;^, moveable property 
cedure for arrest this is goSd by 
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and 49. I do not see how the recovery of the 
tax as if it were a fine would be a greater 
peiialiy because it is open to the court in 
deserving cases not to prescribe default sen- 
tences and tlie realisation of the fine other- 
wise than by default sentence of imprisonment 
is regulated by rule 290-A of the Criminal 
Rules of Practice, which is certainly far less 
onerous than the corresponding provisions 
uiider the Madras Revenue Recovery Act. In 
such cases if steps taken in regard to the sale 
of moveables fail, the fine can even be 
written olf. Therefore, Art. 20 does not apply 
o this case, and on this footing the appli- 
cation of Art. 2G5 does not arise. 

(10) On this conclusion, the contentions of 
the Public Prosecutor are found to be correct 
and the orders of the lower Court as they 
stand cannot be allowed to stand. The orders 
of the lower court are modified to the extent 
that in addition to the fine imposed in all these 
cases the taxes due by the respective respon- 
dent and for which these prosecutions had been 
launched will stand added and they are made 
recoverable as if they were fines. Petitions 
allowed. 

(11) Crl. R. C. Nos. 98, 106, 107, 109, 110 and 
111 of 1952: As separate appeals against 
acquittal have been preferred in these cases 
by the State and are pending, these petitions 
are dismissed. 

A/D.H. Order accordingly. 
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SATYANARAYANA RAO AND RAJA- 

GOPALAN JJ. 

O. M. Ahmed Sahib, Applicant v. Commr. of 
Income-tax, Madras, Respondent. 

Case Refd. No. 15 of 1950, D/- 13-3-1952. 

(a) Income-tax Act (1922), Ss, 24, 34 — 
Scope of. 

The scope of a proceeding under S. 34 is 
very limited, and is not in the nature of a 
proceeding for assessing the total income 
under S. 22 and the other sections of the 
Act. The relief contemplated by S. 24(2) 
can be granted only in the course of the 
assessment of the total income of the 
asse.ssce, and as the proceeding initiated 
under S. 34 is not a proceeding intended to 
assess the total income of the assessee, 
the duty under S. 24(3) is not cast on the 
Income-tax Ofiicer, as that provision is 
not attracted by S. 34. AIR 1950 Mad 647, 
Rel. on. (Para 2) 

Anno: Income-tax Act, S. 24 N. 1; S. 34 N. 1. 

<h) Income-tax Act (1922), S. 24(2), (3) — 
Scope of. 

To claim the benefit of S. 24(2) it must 
be established that there was a loss which 
was already ascertained but which could 
not be completely wiped out by setting it 
off against the profits under a different 
head under S. 24(1) and that there was a 
balance which was carried forward to the 
.subsequent year. The balance of loss 
therefore contemplated under S. 24(2) is 
an ascertained balance and not an un- 
determined balance. Where a right is 
claimed under S. 24 (2), the question, 
therefore, of ascertaining the loss of a 
previous year would never arise and can- 
not arise and therefore there would be no 
duty where a right under S. 24(2) exists 


compelling the Income-tax Officer to 
determine the loss of the previous assess- 
ment year. Section 24(3) can only appiy, 
therefore, to a case where in the same 
assessment year there was loss under one 
head and profit under another head; but 
the Income-tax Officer for reasons best 
known to himself refuses to determine the 
loss but proceeds with the assessment of 
the income of the heads under which there 
is profit. Hence under S. 24(3) the In- 
come-tax Officer is not bound to deter- 
mine during the assessment year 1943-44 
the loss which accrued to the assessee in 
the accounting year corresponding to the 
assessment year 1942-43. If the assessee 
carried on only one business and that 
business ended in loss, there is no machi- 
nery provided under the Act to have that 
loss determined by the Income-tax autho- 
rities. (Paras 3, 4) 

Anno: Income-tax Act, S. 24 N. 1, 3. 

R. Venkataraman, for Applicant; C. S, Rama 
Rao Sahib, for Respondent. 

REFERENCE /Para 

(’50) 1950-18 ITR 906: (AIR 1950 
Mad 647) 2 

SATYANARAYANA RAO J. ; The question 
referred to us for decision under S. 66(1), Income- 
tax Act by the Income-tax Appellate lYibunal is: 
"Whether on the facts of the case, the loss of 
Rs. 7875 claimed, but which had not been 
determined in the assessment for the year 
1942^3 can be set off in the assessment for 
the year 1943-44 under S. 24(2), Income-tax 
Act?" 

The assessee is a merchant carrying on business 
in yarn and cloth. He apparently started his 
business only in 1941-42 and in the course of the 
assessment for the year 1943-44 the Income- 
tax Officer discovered that the iisscssee was doing 
business in the assessment year 1942-43 also, though 
he did not submit a return of income: & there- 
fore he issued a notice to the assessee under S. 
34 of the Act read with S. 22(2) on 21st September 
1945. The assessee submitted a return of his 
income, but it was discovered thereafter by the 
Income-tax Officer that there was no income at 
all during that period. During the assessment 
year 1943-44 the assessee claimed that his loss 
in the previous assessment year 1942-43 was R& 
7875 and that he was entitled to set if off against 
the profits of the year 1943-44 under S. 24(2), 
Income-tax Act. This claim was rejected by the 
revenue authorities on the ground that as the 
loss was not determined in the previous assess- 
ment year the assessee could not claim the 
benefit of S. 24(2) of the Act. 

(2) On behalf of the assessee two contentions 
were raised on the strength of the provision in 
S. 24(3), which states; 

"When in the course of the assessment of the 
total income of any assessee. It Is established 
that n loss of profits or gains has taken place, 
which he is entitled to have set off under the 
provisions of this section, the Income-tax 
Officer shall notify to the assessee by order In 
writing the amount of the loss as computed by 
him for the purpose of this section." 

The first contention was that in the proceedli^ 
under S. 34. the Income-tax Officer was bound, 
under S. 24(3) of the Act to ascertain the amount 
of the loss, and his failure to dischanre the 
statutory’ duty cannot be now taken ad\"antai?e 
of by the deoartment to disentitle the assessee 
to claim the benefit of the provision in S. 24(2) 
of the Act. This argument Is answered by the 
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decision in the — ‘Anglo French Textile Co. Ltd. 
V. Commissioner of Income-tax’, Madras, 1950-18 
ITR 906 (Mad) where it was pointed out that 
the relief contemplated by S. 24(2) could be 
granted only in the course of the assessment of 
the total income of the assessee, and as the pro- 
ceeding initiated under S. 34 was not a proceeding 
intended to assess the total income of the asses- 
see, the duty under S. 24(3) is not cast on the 
Income-tax Officer, as that provision is not 
attracted by S. 34 of the Act. Counsel for the 
assessee attempted to draw a distinction between 
that case and the present on the ground, that 
in that case there was a nil return, whereas in 
the present case there was no assessment at all 
and there was no return. But we think that 
this distinction does not make any difference in 
the application of the principle. The scope of 
a proceeding under S. 34, as pointed out in that 
decision which follows earlier decisions, is very 
limited, & is not in the nature of a proceeding for 
assessing the total income under S. 22 and the 
lother sections of the Act. 

(3) The next contention urged on behalf of the 
assessee was that in any event, in this assessment 
year 1943-44 the Income-tax Officer should have, 
for the purpose of giving the benefit to the 
assessee of the provision in S. 24(2), determined 
the loss which the assessee had suffered during 
the previous year; and for this he relied again 
on S. 24(3), His contention was that the language 
does not restrict the duty of the Income-tax 
Officer to determine the loss only of the parti- 
cular assessment year which was being con- 
sidered, but he was boimd to determine the 
amount of the loss of even the previous year 
with a view to give the benefit to the assessee 
of S. 24(2). At first sight the argument might 
appear to be attractive as there is no express 
restriction in the sub-section limiting the duty of 
the Income-tax Officer to the determination of 
the loss of the particular assessment year with 
which he was dealing because it says “it is esta- 
blished that a loss of profits or gains has taken 
place” and does not say whether the loss took 
place in the assessment year under consideration 
or in the previous year. Therefore it was argued 
that whenever a right to set off is claimed under 
the provisions of S. 24, the Income-tax Officer 
was bound to ascertain the amount of loss under 
S» 24{3). 

It must, however, be pointed out that the duty 
is cast only if the assessee is entitled to have the 
loss set off^der the provisions of this section 
i.e., S. 24. The provisions under this section which 
were introduced for the first time by the Amend- 
ing Act of 1939 which entitled an assessee to 
claim relief in respect of loss are twofold. Under 
S. 24(1), if an assessee sustained a loss of profits 
or gains in any year under any of the various 
heads enumerated in S. 6, but made profits in 
the same year under any of the other heads of 
that section, he could claim that the loss should 
be set off against the profits. But that is res- 
tricted only to the loss and profit which accrued 
during the particular assessment year, and is 
confined only for setting off loss accrued on one 
head as against the profit earned under another 
head. If after so setting off there is still a bal- 
ance of loss that loss could be carried forward 
to the successive year under S. 24(2) of the Act 
subject to the limitations therein imposed. Under 
this sub-cl. (2) to S. 24 that portion of the loss 
which could not be completely wiped out by set- 
ting it off against the profits imder S. 24(1), the 
balance of loss carried forward, could be set off 
in the succeeding year against the profits and 


gains of the assessee from the same business 
carried on by him in the succeeding year and ne 
could carry it forward to the ioilowing year aiso 
up to a limit of six years as stated in tne section. 
But the peculiarity under this sub-ciause is that 
while under cl. (!)■ the loss under one head could 
be set off against the profits under anotner head, 
the balance of loss carried forward under S. 24(2) 
could be set off only against tne profits of the 
particular business in which the loss had pre- 
viously accrued and not against the profits under 
other heads. 

To claim therefore the benefit of S. 24(2) it must 
be established that there was a loss which was 
already ascertained but which could not be com- 
pletely wiped out by setting it off against the pro- 
fits under a different head under S. 24(1) and 
that there was a balance which was carried forward 
to the subsequent year. Tne balance of loss, there- 
fore contemplated under S. 24(2) is an ascertained 
balance and not an undetermined balance. Where 
a right is claimed under S. 24(2), the question, 
therefore, of ascertaining the loss of a previous 
year would never arise and cannot arise and there- 
fore there would be no duty where a right under 
S. 24(2) exists compelling the Income-tax Officer 
to determine the loss of the previous assessment 
year, S. 24(3) can only apply, therefore, to a case 
where in the same assessment year there was 
loss under one head and profit under another 
head; but the Income-tax Officer for reasons best 
knov/n to himself refuses to determine the loss 
but proceeds with the assessment of the income 
of the heads under which there is profit. S. 24(3), 
in our opinion, does not help the assessee in his 
claim that he is entitled to the benefit of S. 24(2) 
and to compel the Income-tax Officer to deter- 
mine the loss of the previous assessment year 
1942-43, The policy underlying the provisions of 
the Income-tax Act is that generally there is no 
case where during a given assessment year the 
revenue authorities are called upon to determine 
either the loss or the income of the previous year 
except to the limited extent recognised under S. 
34 of the Act. It is, therefore, difficult to accept 
the contention that under S. 24(3), the Income- 
tax Officer was bound to determine during the 
assessment year 1943-44 the loss which accrued 
to the assessee in the accounting year correspond- 
ing to the assessment year 1942-43. 

(4) If the assessee carried on only one business 
and that business ended in loss, there is no machi- 
nery provided under the Act to have that loss 
determined by the Income-tax authorities. There 
is no provision compelling the Income-tax autho- 
rities to do it. It is imnecessary to consider in this 
case the further question that might arise whether 
if the assessee carried on only one business fall- 
ing under one head of S. 6 and there was a loss 
but there was no profit under any 'different head 
in that year, he could claim the benefit of S. 24(1) 
or S. 24(2) of the Act. No doubt the argument 
that the right to carry forward the loss under 
S. 24(2) could be claimed only if there were 
different heads of income for the assessee and 
there was a loss in one or more heads which 
could be set off against the profits of a different 
head or heads under S. 24(1) and if the loss ex- 
ceeded the profits in the year leaving a balance, 
then alone it could be carried forward under S. 
24(2), seems plausible. But it is unnecessary to ex- 
press a final opinion on this question. It is 
no doubt true, as pointed out by the Appellate 
TObunal, there is a lacuna in the Act in not mak- 
ing it compulsory upon the Income-tax authorities 
to assess the loss of an assessee in a particular 
year when he has no assessable income to enable 
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hira to carry it forward and claim to sat off in 
tn.c .UK ;ocd*i.,3 year, i^i.a i. u a niatler for the 

10 toasal -r vdi . Uu'r tlu'v v.ouicl adopt 
a i>'-'-'icy oi u .iri {.) aro-'osoe.i m such cases 

but v/c arc oo. c.'O.cr.icu \\-.a it. 

'j/ fu' (jiir'.ua ;ci::/cd to us must therefore 
be ..’.u.'-ci'Vi 1.1 lhi‘ n.;.^aL.iro and a;^ain.st the 
m>.scssce. .1.. tr .' i\ise;;.s e ni.s laiied. he must pay 

t.)c coats 01 Inc ComniioS.oncr which we ii': at 
Us. 230 . 

An.swcr in the negative. 


A. I. R, 

(2) The contention of the petitioner company is 
that uic award oi the Ind-ustrial Tribunal has re- 
sulted lii an increase in the rate of wages by 33 
to 100 per cent and the linancial positiSn of the 
company wuis such that it couid not bear such 
rates and liicreiorc the award violates the guaran- 
tee oi equLihcy uetore the law contained in Art. 
1-1 of tile Consuiution and also that the rights 
to property are curtailed. It was also urged that 
the Triounal should have taken into account the 
loss stiSLuined by the petitioner employer in fix- 
ing the wages. The Appellate Tribunal refused 
to accept this contention and observed: 


AJ.U. 103.3 312 (Vol. 40, C. N. IIG) 

K‘\JA MANNAR C. J 
and VhNKATARAAlA AYYAR J. 

Managemenl of Rajamani Transport Ltd., 
PeuUoner v. Workers employed in the Raja- 
mani iransports Ltd., represented by the 
liruchi Dist. Motor Workers’ Union, Tiru- 
chirapalli and others. Respondents. 

Wnt Petn. No. 594 of 1951, D/- 18-3-1952. 

Industrial Disputes — Wages — Basic 

uagci — Fixatioa of — Matters to be taken 

jnto account — Capacity of particular industry 
to pay, relevancy of. 

WheLher or not a particular employer is 
dole to make profits has no bearing on the 
ciLicstion as to what is the proper wage 
for the ditrerent classes of workers in the 
business carried on by the company A 
companson of the rates obtaining in 
similar businesses in the locality is ex- 
tremely useful in arriving at a proper basic 
wage. If^ after paying such wages the 
company is unable to make anv profit that 
may be a consideration for the company 
(lociding to wind up. But the apprehension 
uiat the company may have to close the 
business cannot afifcct the question what is 
the proper scale of pay having regard to 
iclcvcint factors like the nature of the work 
done, the capacity of the particular class 
of industry to pay and other similar fac- 
tors. (1923) G7 Law Ed 1103, Dist.; (19.37) 
Law Ed 703 and (1923) 67 Law Ed 785, 

(Para 2) 

K Vecraswami and G. Ramanujam, for 
Pctitjoner; V V. Raghavan, for Government 
Pleader, for the State; S. Viswanathan, for first 

Respondent. 

Courtwar/Chronological/ Paras 

(361 US 525) 3, 4 

( 33 67 Law Ed 1103: (262 US 522) 4 

(1937) 81 Law Ed 703; (300 US 379) 4 

RAJAMANNAR C. J. nie petitioner is a 
private limited company incorporated under the 
Indian Companies Act and is engaged in the busi- 
ness of providing bus transport in Madura, Ram- 
nacl, rinichirupalli i\nd Tanjorc districts. By G. 
O. Ms. No. 4096 (Development) dated 9-10-1950 the 
Government refeiTcd to the Industrial Tribunal 
for adjudication the dispute between the workers 
and the management of the petitioner company. 
Tho items of dispute comprised scales of wages 
cloariK's.s allowanco, otc. The Industrial Tribunal 
at Mathurai fixed basic v;ages for the different 
categories of vrorkers like driver.s, conductors, 
checking inspectors, etc., on the basis of wages 
which were obtaining in other transport com- 
panies. There was an appeal by the petitioner to 
the Labour Appellate Tribunal. That Tribunal 
confirmed the award of the Industrial Tribunal 
The above application is to quash the orders 
the two Tribunals. 


‘•But the lact remains that the financial position 
ol the company has not much bearing on the 
question as to what should be the basic wages 
of the workers tiierein. The workers must get 
minimum wages as are being paid in compar- 
able undertakings in the local area and if the 
company cannot afford to do it it has no right 
to exist." 

The Appellate Tribunal found that there W'as 
no evidence before them to show that any com- 
parable unit was making payments at lesser rates. 
Tlicy therefore saw no reason for interfering with 
the scales li.xed by the Tribunal. We are in entire 
agreement with the reasoning of the Appellate 
Tribunal. Whether or not a particular employer 
is able to make profits has no bearing on the 
qitestion as to what is the proper wage for the 
difi'erent classes of v.'orkers in the business carried 
on by tho company. We think that a comparison 
of the rates obtaining in similar businesses in the 
locality is cxlremciy useful in arriving at a pro- 
per basic wage. If alter paying such wages the 
company is unabic to make any profit that may 
be a consideration for the company deciding to 
wind up. But the apprehension that the company 
may have to close the business cannot affect the 
question what is the proper scale of pay having 
regard to relevant factors like the nature of the 
work done, the capacity of the particular class of 
industry to pay and other similar factors. 

(3) Learned counsel for the petitioner relied up- 
on certain decisions of the Supreme Court of the 
United States but we are unable to derive any 
assistance from these cases. They do not material- 
ly bear on the question before us. In —‘Adkins 
V. Children’s Haspital of Columbia’, (1923) 67 Law 
Ed. 785, it was held that an Act of the Coiigress 
giving a Board power to fix for women a mini- 
mum wage sulficient in its opinion to supply the 
necessary cost of living and maintain the women 
ill good health and protect their morals is repug- 
nant to the provisions of the Federal Constitution 
against deprivation of liberty or property with- 
out due process of law. Sutherland J. who deli- 
vered the opinion of the Court based it on the 
fact that the impugned statute required the emp- 
loyer to pay wages at particular rates which were 
not fixed on the basis of the extent of tlie benefit 
obtained from the service but that it was fixed 
on the extraneous circumstance that the employee 
needs to get a prescribed sum of money to in- 
sure her subsistence, licalth and morals. The 
learned Judge observed : 

"The moral requirement, implicit in every con- 
tract of cmloyment, vi?:., that Uie amount to 
be paid and the service to be rendered shall 
bear to each other some relation of just equi- 
valence, is completely ignored. The necessities 
ot the employee are alone considered aiid these 
arise outside of the employment." 

We do not see how this decision really helps 
the petitioner. The scales of wages in the case 
before us have not been fixed on the basis of the 
money required for the worker fo enable him to 
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lead a healthy and decent and moral life. The 
scales were adopted from scales in other under- 
takings similar to that in question, 

(4) But this case in — ‘Adkins v. Children’s 
Hospital of Columbia, (1923) 67 Law Ed. 785, is 
itself no longer law in the United States. In — 
‘West Coast Hotel Co v. Parrish’, (1937) 81 Law 
Ed. 703, this was expressly overruled by a majo- 
rity of the Judges of the Supreme Court. In that 
case it was held that a statute authorising the 
fixing of reasonable minimum wages for women 
and minors by state authority was not repugnant 
to the due process clause of the Federal Consti- 
tution, Reference was also made to the well- 
known case in — ‘Wolff Packing Co v. Court of 
Industrial Relations’, (1923) G7 Law Ed. 1103, but 
there is nothing in that decision which has even 
the remotest bearing on the points arising in the 
case before us. We are not concerned in this 
country with different classes of business in so 
far as they are or not businesses clothed with a 
public interest. Nor are we concerned with the 
freedom of contract expressly or impliedly guaran- 
teed to the citizens. The case in —‘Wolff Packing 
Co. V. Court of Industrial Relations’, (1923) 67 
Law Ed. 1103, proceeded on the basis that the 
right of employer and employee to contract with 
respect to wages is part of the liberty protected 
by the 14th Amendment to the Federal Constitu- 
tion. 

(5) As v;e have no hesitation in holding that 
the Industrial Tribunal has nob taken any irrele- 
vant fact into consideration in fixing the wages, 
the application must be dismissed. There will be 
no order as to costs. 

S/K.S. Application dismissed 
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SATYANARAYANA RAO AND RAJA- 

GOPALAN JJ. 

Sri Gajalakshmi Ginning Factory Ltd., Palla- 
dam, Applicant v. The Commissioner of In- 
come-tax, Madras, Respondent. 

Case Referred No. 54 of 1950, D/- 15-4-1952 

(a) Income-tax Act (1922), S. 31(3) 
Powers of Appellate Assistant Commissioner. 

No distinction can be drawn between 
cases where the Assistant Commissioner 

j appeal which was re- 

manded and an appeal which was heard 
by him m the first instance. The power 
conferred upon the Appellate Assistant 
Commissioner by S. 31(3) is undoubtedly 
wider and 15 not restricted to the subject 
matter of the appeal. Even though no 
appeal was preferred by the Commissioner 
in respect of that portion of the order of 
assessment of the Income-tax Officer 
which contsinGd sn HdvGrs© dGcision 
against th© Department, in disposing of 

fu aggrieved assessee, 

though the appeal was confined in its sub- 
ject matter to a portion of the order it 
would be open to the Appellate Assistant 
Commissioner to deal with the whole of 
the assessment order of the Income-tax 
Officer, even to enhance the assessment 
Of course, it would not be open to the Ap- 
pellate Assistant Commissioner to intro- 
duce into the assessment new sources, as 
his power of enhancement should be re- 
stricted only to the income wljich was the 
subject matter of consideration for pur- 
poses of assessment by the Income-tax 


Officer. AIR 1938 Lah 741, Rel. on. 

(Para 5) 

Anno: Income-tax Act, S. 31 N. 2. 

(b) Income-tax Act (192.2), Ss. 2(4) and 10 
— Business — Purchase of land and sale after 
long interval. 

The assessee company purchased in 
1932 a ginning factory v/ith extensive 
lands appurtenant to the factory and also 
a plot which was somewhat removed from 
the factory. On this plot there were some 
fruit stalls. Out of the vacant site some 
land was parcelled out into small plots in 
accordance with the requirements of the 
town planning scheme of the municipality 
and the plots were sold thereafter in pub- 
lic auction. During the accounting ‘year by 
sale of some plots the assessee realised a 
sum of Rs. 9397 and a further sum of 
Rs. 3800 from the sale of the fruit shop 
buildings making a total of Rs. 13197 : 

Held that amount of Rs. 3800 could in 
no sense be said to be a revenue receipt as 
opposed to a capital receipt. There was 
no element of any business in the matter 
of the sale of those sites. The sum of 
Rs. 9397 must also be treated as a capital 
receipt and not a revenue receipt. If a 
person buys land with no intention of sell- 
ing it and after a long interval finds it 
convenient to sell the land by parcelling it 
out into different plots and also by laying 
out roads and providing other amenities 
with a view to get more price, it cannot be 
said that the activity which he carried on 
has any element of trade, commerce or 
business and it cannot be said, therefore, 
that it is an activity in the nature of a 
trade: (1909) 5 Tax Cas 424 and 1944-12 
ITR 472 (Lah), Rel. on, (Paras 6, 7) 
Anno: Income-tax Act, S, 2 N. 6: S. 10 N. 1 

(c) Income-tax Act (1922), S. 33(4) — 
Power to remand. 


The power under S. 33(4) undoubtedly 
includes the power to remand. AIR 1948 
Mad 170, Foil. (Para 5) 

Anno: Income-tax Act, S. 33 N. 1. 

S. Swaminathan, for Applicant; C. S. Rama 
Rao Sahib, for Respondent. 


REFERENCES: Courtwise/Chronological/ Paras 
(*38) 1938-6 ITR 370: (AIR 1938 

Lah 741) 5 

(^44) 1944-12 ITR 472 (Lah) 7 

(’47) 1947-15 ITR 425: (AIR 1948 

Mad 170) 3 5 

(1909) 5 Tax Cas 424 ’ 7 

SATYANARAYANA RAO J. : Two questions 
have been referred to this Court for decision 
by the Income-tax Appellate Tribunal under 
S, 66 (1) of the Act. They are : 

1 . Whether on the facts and in the circum- 
stances of the case the inclusion and assessment 
of the sum of Rs. 9397 representing the sale 
proceeds of plots of land, by the Appellate 
Assistant Commissioner after remand and up- 
held by the Appellate Tribunal, when this 
amount had not formed the subject matter of 
the appeal in respect of assessment year 1944- 
45 either before the Appellate Assistant Com- 
missioner or the Appellate Tribunal in the first 
instance, is legal? 

2. Whether on the facts and in the circum- 
stances of the case the assessment of the sum 
of Rs. 13197 realised by the sale of vacant 
plots and fruit shop buildings under the head 
“business” is lawful? 
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(2) The assessec is Sri Gajalakshmi Ginning 
Factory Ltd., Palladani, hereinafter called the 
“company”. Tne company purchased in 1932 
a ginning factory witn extensive lands appur- 
tenant to the factory and also a plot which 
was somewhat removed from the factory and 
was in the heart of the town of Tirupur. On 
this plot there were some fruit stalls. The 
whole lot was purchased for a sum of Rs. 
330U0. The extent of the land appurtenant to 
the building was about 11 acres 33 cents. The 
site of the fruit stalls was 9 cents. Before the 
termination of the accounting year 1942 the 
building, the machinery and the factory were 
sold together with some of the land appur- 
tenant to it for a sum of Rs. 40000. The prolit 
which accrued from out of that transaction was 
subjected to income-tax without objection dur- 
ing the assessment year 1942-43. Out of the 
vacant site of 7 acres, two acres were reserved 
by the asscssce for erecting a cinema theatre, 
and the remaining 5 acres of land was parcelled 
out into 81 small plots in accordance with the 
requirements of the town planning scheme of 
the municipality and the plots were sold there- 
after^ in public auction; and by January 1943, 
01 pjots^ were sold which fetched a profit of 
Rs^ 2036. Out of this nmoiint ths Inconie^tcix 
OHicer assessed the company to pay income-tax 
on n sum of Rs. 400, But this decision was 
reversed by the Appellate Assistant Commis- 
sioner cn appeal who held that the sum of Rs. 
2036 w’a.s a capital receipt. 


(3) We are now concerned with the subse- 
quent accounting year ending 31st January 
1944. During this period, by the sale of the 
remaining plols the asscssce realised a sum of 
Rs. 9397 and a further sum of Rs. 3800 from 
the .sale of the fruit shop buildings making a 
total of Rs. 13197. During tliis assessment year 
now (1944-45) the sum of Rs. 9397 w'as treated 
as a capital receipt by the Income-tax Olhccr. 
He asses.sod the sum of Rs. 3300 under the head 
“business” under the erroneous impression that 
this amount represented the sale proceeds of 
the factory building on which depreciation was 
allowed. Against tlic order of the Income-tax 
OHicer, the as.scssec preferred an appeal to the 
Appellate Assistant Commissioner. The Appel- 
late Assistant Commissioner by his order of 
3Ist July 1945 upheld the order of the Incomo- 

oonn reduced the amount to Rs. 

2800 There wa.s a further appeal bv the asses- 
see to the Appellate Tribunal, and the Tribunal 
was not clear about the facts and therefore, 
reniaiidecl the matter to the Appellate Assistant 
Commissioner for a decision in accordance with 

iTi 1 all the facts of the case, 

m thnritv^'t ‘^5 Appellate Tribunal had 

hv decided 

by this Court in — ‘Pullcswara Rao v Commr 

of Income-tax. Madras\ 1947-15 ITR 425 (Mad)' 

After remand, the Appollato Asst. Commissioner 

after considering the facts, came to the con- 

3800 and the sum 
of R.S. 9397 i.e. in all a sum of Rs. 13197 was 

assessable to a tax as income of business earned 
by the assessec. in other words he enhanced 
the as.sessment which was made bv the Income- 
tax OtTiccr. 


(4) The second order of the Appellate Assis- 
tant Commissioner was again taken on appeal 
to the Tribunal and the assessec objected to 
the order on two grounds. In the first place 
it wa.s contended that the whole of the amount 
of Rs. 13197 was only a capital receipt and not 
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a business income assessable to tax under the 
Act. In the second place, the sum of Rs 9397 
which was never the subject matter of appeal 
before the Appellate Assistant Commissioner 
should not have been added to the assessable 
income by the Appellate Assistant Commissioner 
after remand as he was precluded from doing 
so because that amount was not the subject- 
matter of appeal before him. The decision on 
both these questions was adverse to the asses- 
see; and at the instance of the assessee, a refer- 
ence was made by the Appellate Tribunal of 
the two questions formulated above. 

(5) The first question referred to us raises 
the point relating to the jurisdiction of the 
Appellaie Assistant Commissioner under S. 31 
of the Act. In the present case, the appeal in 
the first instance to the Appellate Assistant 
Commissioner was confined only to the sum of 
Rs. 3800 and there could possibly be no appeal 
against the order of the Income-tax Officer 
treating the sum of Rs. 9000 and odd as a 
capital receipt, for, under S. 30 of the Act, the 
right of appeal against the order of assessment 
is conferred only upon the assessee and not 
upon the Commissioner of Income-tax. The 
actual subject matter of the appeal before the 
Appellate Assistant Commissioner was only the 
sum of Rs. 3800. After the matter was decided 
by him there was further appeal to the Appel- 
late Tribunal under S. 33 of the Act. It must 
be noted that the right of appeal to the Appel- 
late Tribunal is conferred under S. 33 also upon 
the Commissioner, unlike the provision in S. 30 
of the Act. The Appellate Tribunal in the 
exercise of its power under S. 33 (4) of the 
Act remanded the case to the Appellate Assis- 
tant Commissioner. The use of the word “there- 
on” in the sub-s. (4) of S. 33 has been construed 
as indicating that the power of the Appellate 
Tribunal was restricted to deal with the actual 
subject matter of the appeal, for, it was open 
to both the assessee and the Commissioner to 
prefer appeals to the Tribunal to the extent. to 
which they were aggrieved by the order of 
tlio Appellate Assistant Commissioner. The 
power under S. 33 (41 of the Act undoubtedly 
includes the power to remand. See — ‘Pulles- 
warn Rao v. Commr. of Income-tax, Madras'. 
1947-15 ITR 425 (Mad). But the position is 
dilTercnt so far ns the power of the Appellate 
Assistant Commissioner is concerned. 

Whether the Appellate Assistant Commis- 
sioner was hearing an appeal against the order 
of assessment in the first instance or was hear- 
ing an appeal which was remanded by the 
Appellate Tribunal, he has finally to dispose of 
the appeal in the manner indicated in S, 31 of 
the Act; and under sub-s. (3) of Sec. 31» he is 
empowered in disposing of an appeal against 
an order of assessment either to confirm the 
order, to reduce, enhance or annul the assess- 
ment. The power, therefore, conferred upon 
the Appellate Assistant Commissioner by this 
clause is undoubtedly wider and is not restricted 
to the subject matter of the appeal. Even 
though no appeal was preferred bv the Com- 
missioner in respect of that portion of the 
order of assessment of the Income-tax Officer 
which contained an adverse decision against the 
Department, in disposing of an apnea! by the 
aggrieved assessec, though the appeal was con- 
fined in its subject mattei to a portion of the 
order, it would be open to the Appellate 
Assistant Commissioner to deal with the whole! 
of the assessment order of the Income-tax Offl-l 
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leer, even to enhance the assessment. It was 
held that when once an appeal was preferred 
by an assessee, it would not be open to the 
assessee to withdraw the appeal so as to prevent 
the Appellate Assistant Commissioner from 
enhancing the assessment under S. 31 (3) (a) 
of the Act. Vide — ‘Commr. of Income-tax, 
Punjab V. Sha Nawaz Khan\ 1938-6 ITR 370 
(Lah). Of course, it would not be open to the 
Appellate Assistant Commissioner to introduce 
into the assessment new sources, as his power 
of enhancement should be restricted only to the 
income which was the subject n^atter of con- 
sideration for purposes of assessment by the 
Income-tax Officer. 

In view of this scheme underlying the provi- 
sions of the Act, it is difficult to accept the 
contention strenuously urged on behalf of the 
assessee, that the Appellate Assistant Commis- 
sioner, while dealing with the appeal after 
remand, was not entitled to enhance the assess- 
ment so as to include the sum of Rs. 9397 also 
in the assessable income on the ground that it 
was not a capital receipt but was a revenue 
receipt. That decision may be right or wrong. 
But that is a matter for consideration on the 
merits. It seems to us difficult to draw a 
distinction between cases where the Assistant 
Commissioner was dealing with an appeal which 
was remanded and an appeal which was heard 
'by him in the first instance. The only power 
which he could exercise in disposing of an 
appeal whether received by him after remand 
or directly against the order of the Income-tax 
Officer is the one conferred upon him by S. 31 
of the Act, and it is not subject to any restric- 
tions arising out of the subject matter of the 
appeal. The position, however, in the civil 
cases, i.e. appeals arising under the Civil Pro- 
cedure Code is different. For, there the ag- 
grieved party, whether he is the plaintiff or 
the defendant, has got the right to appeal 
against that portion of the decree which is 
adverse to him and by which he was aggrieved, 
and the appellate Court can deal only with 
such subject matter as was properly brought 
before it and not otherwise. 

If the respondent did not file an appeal in 
respect of that portion of the decree which was 
adverse to him, it is open to him to file a 
Memorandum of Cross objections in case his 
opponent ^ chooses to prefer an appeal against 
that portion of the decree which was adverse 
to nun^ Without a Momorandiim of cross ob^ 
jections, the matter to the extent to which the 
decision was against the respondent, could not 
be brought up before the Appellate Court, sub- 
ject, however, to this exception viz., that it 
would be open to the respondent without filing 
Memorandum of cross objections to support the 
judgment of the lower Court on the grounds 
other than those on which it was based by the 
trial Court. The procedure to be followed and 
the powers to be exercised by the appellate 
Court are entirely different under the Civil 
Procedure Code from that which obtains under 
the Income-tax Act. As stated already while 
the assessee is entitled to prefer an ’appeal 
against the order of assessment by which he 
was aggrieved, no such right was given to the 
Commissioner. The powers of the Appellate 
Assistant Commissioner which he is entitled to 
exercise are wider under S. 31 of the Act than 
those which could be exercised by an Appellate 
Court under the Civil Procedure Code. The 
analogy, therefore, of what obtains in appeals 


under the Civil Procedure Code does not apply 
to the case of the appeals against the assess- 
ment orders of the income-tax Officer to the 
Appellate Assistant Commissioner. The ans- 
wer, tnerefore, to the first of the two questions 
must be in the affirmative and against the 
assessee. 

(6) There remains the second question. The 
sum of Rs. 13197 referred to in that question 
consists of two amounts, an amount of Rs. 9397 
which represents the sale proceeds of the plots 
of land which were appurtenant to the factory, 
and a sum of Rs. 3800 which represents the sale 
proceeds of the site with the buildings in which 
there were certain fruit shops. So far as the 
latter amount is concerned, there cannot pos- 
sibly be any difficulty in answering the ques- 
tion, in favour of the assessee, as tnat amount 
can in no sense be said to be a revenue receipt 
as opposed to a capital receipt. There is no 
element of any business in the matter of the 
sale of those sites, and it is difficult to foUow 
the legal basis on which a contrary conclusion 
was reached by the Appellate Assistant Com- 
missioner and by the Appellate Tribunal. 

(7) The sum of Rs. 9397, in our opinion, must 
also be treated as a capital receipt and not a 
revenue receipt. It was claimed by the Depart- 
ment that this amount really represents profits 
earned by the assessee by carrying on busi- 
ness or at any rate an adventure in the nature 
of a trade; and in support of this view, a num- 
ber of decisions, English and Indian, were cited, 
in which cn a given set of facts one view or 
the other was held. It is, however, not pos- 
sible from an examination of these decisions 
to evolve a satisfactory definition or draw the 
line of demarcation between a capital receipt 
and a revenue receipt. As is often the case, 
each case must be decided on its own facts 
and no hard and fast rule can be laid down. 
That is the only principle that emerges on an 
analysis of the decisions cited at the Bar. When 
it is claimed that an income is an income earned 
by carrying on a business, one has naturally to 
look into the definition of “business’* contained 
in the Act (vide S. 2(4) ) where it is defined as 
including any trade, commerce or manufacture 
or any adventure or concern in the nature of 
trade, commerce or manufacture. It consists, 
therefore, really of two parts. The activities 
of a person constitute either trade, commerce 
or manufacture or it may be an adventure or 
concern not exactly amounting to trade, com- 
merce or manufacture, but may be something 
analogous or in the nature of a trade com- 
merce or manufacture. Now then, what is 
trade? Trade has been explained in the Con- 
cise Oxford Dictionary as “business, especially 
mechanical or mercantile, employment op- 
posed to profession carried on as means of 

A ^ — meaning of ‘com- 

merce’ as given by the same Dictionary is 'ex- 
change of merchandise, especially on large 
scale’. In ordinary parlance, trade and com- 
merce carry with them the idea of purchase 
and sale with a view to make profit If a npr 
son buys goods with a view to sell them for 
profit^ it IS 3n ordin3ry c3sg of trsdc 

If the transactions are in a large scale it i<; 
called commerce. Nobody can define the 
volume of business which would covert a 
trade into commerce. But evervbodv 
st^ds the distinction between the two with 

sale of the plots by the assessee is Sot 
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CD nmcrce in the ordinary sense of the term, 
‘.naecd, it was not ciainied by the Department 
at any .stage cf tiicse proceedings that the per- 
son did in face cany on trade in sites for the 
purpos-a of earniiig prolit. But what v/as claim- 
ed was that tiie transactions of the assessee 
in .soUing these plots were an adventure in the 
tiatiae oi a trade, and theroiore it falls within 
I he dchnition ci ‘business’ and the profit he 
made is profit which accrued from a business, 
n a person buys lands with a view to sell 
Ihcm and thereafter carries on certain opera- 
tions so as to bring greater profit and facilities 
the sale of the plots, it can be said, if it is a 
single transaction, that his activity is adven- 
ture in the nature of trade, for, the essence of 
a trade, buving and selling for profit, is pre- 
sent in that activity. Bui if a person buys 
dand with no intention of selling it and after 
: a long interval finds it convenient to sell the 
'land by parcelling it out into difierent plots 
and also by laying out roads and providing 
other amenities with a view to get more price, 
it cannot be said that the activity which he 
!carriod_on has any element of trade, commerce 
■or business and it cannot be said, therefore, 
that it l.s an activity in the nature of a trade. 
He was merely selling and did not at the time 
of buying start with the intention of buying 
a!Kl selling with a view to make profit. The 
intention must be that even at the time when 
(he property was acquired it was so acquired 
for the purpose of sale with a view to make 
profit. In other words, the object of the ac- 
quirer was to deal in that commodity, if one 
may use that e.xpression, as he deals with ine 
goods in the course of an ordinary trade. In 
the ab.sence of any such intention gatherable 
from the circumstances of the case, it is diffi- 
cult, if not impossible, to hold that the activity 
be carried on v/as something analogous to a 
trade and therefore, the profit he made was 
not a capital receipt but a revenue receipt. 


It is not necessary to deal with any of the 
docLsions cited at the Bar, except to make a 
passing reference to the case in — ■ Hudson’s 
Bay Co. v. Stevens’, (1900) 5 Tax. Cas. 424, 
where at page 437 Farewell L. J. gave the 
illustration which is nearer to the present case. 
There, the learned Lord observed: 


Again, a landowner may lay out part of hi 
estate with roads and sewers and sell it ii 
lots for building, but he docs this as ‘owner 
not as a land ‘speculator’” (the italics (her 
’) are ours). 

The contrast is, Iherefore, between an owne 
selling the property for the purpose of con 
verting his investment into monov and a specu 
lator purcha.sing property with a view to sel 
and make profit out of it. If it is the latter 
it may be an adventure in the nature of ^ 
trade and the income would not be a capita 

TGCOipt but sn incorns Gsrncd bv cxorcis^ of ^ 
trade or something in the nature of a trade ani 
would bo assessable to tax. 


The ca^ in — ‘Kahanchand and Kishan- 
ohand v. Commr. of Income-tax, Puniab’ 1944- 
12 I T R 472 (Lah) to which our attention was 
drawn b.y Mr. Rama Rao Sahib, the learned 
counsel foi the Commissioner of Income-tax 
refers to two transactions, one of which was 
held to be an investment of surplus capital 
and the profits arising from the sales were 
casual and non-recurring and therefore, not 
taxable, while in the other case which related 
to 158 kanals of land the purchase was from 


the beginning a speculative purchase and th« 
brothers intended to sell the land to their best 
advantage. It was held that it was not an 
investment of surplus capital but a purchase 
made with the sole and exclusive object of 
selling it at a profit when a suitable oppor- 
tunity had occurred. This ' case itself brings 
out the distinction between, and explains un- 
der what circumstances the profits received by 
the sale of land would be a capital receipt and 
when it would be a revenue receipt. It is 
unnecessary, therefore, to refer to the other 
decisions on the point. In our opinion the 
sum of Rs. 9397 also should be treated 'as a 
capital receipt. It. therefore, follows that the 
sum of Hs. 13197 is exempt from tax and the 
second question must be answered in the nega- 
tive and in favour of the assessee. 

(8) As the assessee has substantially suc- 
ceeded, he is entitled to costs, which we fix 
at Rs. 250. 

B/D.K. Answers accordingly. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

The Council of the Institute of Chartered 
Accountants of India, Forwarding Authority v. 
K. V. Narasimham, Chartered Accountant, 
Vellore, Respondent. 

Referred Case No. 58 of 1951, D/- 4-4-1952. 

Chartered Accountants Act (1949), Sch., 
Cl. (c) — Contravention — (Auditor’s Certi- 
ficate Rules (1932), R. 44) — (Chartered Ac- 
countants Act (1949) — l^gulations under — 
Regn. 38). 

The respondent was carrying on busi- 
ness as a Chartered Accountant. One of 
the members of his regular office establish- 
ment was one Raghavachariar who was a 
B. Com. entitled to practise before the 
Income-tax Tribunals under S. 61, Income- 
tax Act; and he had generally been attend- 
ing to the work of the respondent before 
those Tribunals. He filed the requisite 
authorisations from the assessees to ap- 
pear before the Tribunals; he signed 
financial statements for them and he con- 
ducted their cases. He was paid a month- 
ly salary by the respondent. On 9-9-1948 
Raghavachariar was taken by the res- 
pondent as an articled clerk and he conti- 
nued thereafter, as before, to conduct 
cases before the Income-tax Tribunals and 
draw monthly salary from the respondent. 

Held (i) that on the facts of the case it 
could not be said that the respondent had 
acted in contravention of cl. (c); the 
authorisations to appear for the assessees 
before the Income-tax Tribunals were 
signed by Raghavachariar and not by the 
respondent, but that was for the purpose 
of conforming to the requirements of S. 
61, Income-tax Act and was a matter of 
form. The assessees were the clients of 
the respondent; and Raghavachariar was 
only an employee looking to the respon- 
dent for the payment of his fees. 

(Paras 3, 4) 

(ii) There was no violation of R. 44 , 
Auditor’s Certificate Rules, 1932 and Regn. 
38 under Act 38 of 1949 because the work 
of the respondent as an auditor included, 
the work before the Income-tax Tribu- 
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nals and it was, therefore, business which 
was within the scope of the duties of 
Haghavachariar as an articled clerk. The 
face that Raghavachariar received remu- 
neration for it in the form of monthly 
salary did not affect the question. 

(Para 6) 

R. Ramamurthi Aiyar, for the Forwarding 
Authority; V. Rajagopalachariar and A. Naga- 
rajan, for Respondent. 

VENKATARAMA AIYAR J. : The respondent is 
carrying on business as a Chartered Accountant 
with his headQuarcers at Vellore. One oi the 
members of his regular oihee establisiiment is 
one Raghavachariar who is his ovm brother. This 
Raghavachariar is a B. Com. and is entitled to 
practise before the Income-tax Tribunals under 
S. 61, Income-tax Act; and he is the person who 
has generally been attending to the work of the 
respondent before those Tribunals. He files the 
requisite authorisations from the assessees to 
appear before the Tribunals; signs financial state- 
ments for tiiem and he conduces their cases. He 
is paid a monthly salary by the respondent which 
starting with Rs. 75 per mensem had been raised 
irom time to time & had stood at Rs. 500 per mensem 
in 1950. It is also found that the work before the 
Income-tax Tribunals forms a substantial portion 
of the business of the respondent. The charge of 
the Disciplinary Committee against the respon- 
dent is that while he receives the full fees from 
the assessees for the work before the Tribunals 
he actually entrusts that work generally to 
Raghavachariar, pays him monthly salary as 
aforesaid and takes the balance of fees for him- 
self. This, it is said, is a violation of the rule of 

conduct laid down in cl. (c) of the schedule to the 
Act. 


(2) On 9-9-1948 Raghavachariar was taken b 
the respondent as an articled clerk and he con 
tinued thereafter, as before, to conduct cases befor 
the Income-tax Tribunals & draw monthly salar 
from the respondent. The charge against the re* 
pondent on this score is that he acted in contra 
yention of R. 44, Auditor’s Certificate Rules, 1932 i 
Regn. o8 under Act 38 of 1949 in permitting th 
articled clerk to engage in business without ob 
tammg the requisite sanction. These are the tw 
^aiges fran^d against the respondent and th 
Disciptory Committee has held in its report tha 

charges have been made out; am 
that the respondent is, therefore, not a persoi 
fio to contmue to be a member of the 
The matter comes before us on rSerence on th 
report under S. 21, Chartered AccountantrAcf 194' 

(3) We have carefully considered the rnatte 
and we have come to the conclusion that neit^ 
of the two charges is established. On the ^ 
charge the pisciplinary Committee holds that m 
the facts which are not in dispute the action o 
the resiwndent faUs within cl. (c) of the schedul 
to the Act which runs as follows* 

“A chartered accountant shall be deemed to 
guUty of conduct rendering him unfit to be 
member of the Institute if he— ‘ 

(c) ^epts or agrees to accept any part of th 
profits of the professional work of a lawyei 
auctioneer, broker or other agent who is no 
a member of the Institute.’* 


Mr. R. Ramamurthi Aiyar the learned advocate 
who appeared for the Council referred us to els 
(b) and (c) in the schedule and argued that thev 
embody the principle that a Chartered Accountant 
should not in any manner share the income with 
one who is not a Chartered Accountant and that 
the arrangement between the respondent and 
Raghavachariar was a violation of this principle 


But the true purpose of those provisions is to pro- 
hibit tue practice oi Cnartered Accountants pay- 
ing commission in any lorm for work which tney 
get from othei’s and receiving commission for 
work which they send on to other persons such 
as lawyers, auctioneers and brokers. It is diffi- 
cult to see how on tne facts of tnis case it can 
be said tnat the respondent has acted in con- 
travention of cl. (cj. Before that clause can be 
applied it should be established that Raghava- 
chariar earned iees as a lav/yer and the respon- 
dent accepted or agreed to accept a portion, 
thereof. Now the facts are that the assessees are 
the clients of the responaent not of Raghavacha- 
riar. It is the respondent tnat deals v/ith the asses- 
sees, settles the fees with them, receives the same 
from them & brings them into account & treats 
them as his own. He, no doubt, entrusts the 
conduct of the cases generally to his brother but 
he continues to be answerable to the clients. In 
fact and in law Raghavachariar did not earn 
any fees from the assessees and the resoondent 
entered into no arrangement with him for pay- 
ment by him of any portion of those fees. 

(4) It is said that the authorisations to appear 
for the assessees before the Income-tax Itibunals 
were signed by Raghavachariar and not by the 
respondent. But that was for the purpose of con- 
forming to the requirements of S. 61, Ii:icome-tax 
Act and is a matter of form. It may be added 
that even on these authorisations Raghavachariar 
described himself as “income-tax Practitioner and 
Assistant of Sri K. V. Narasimliam, M. A., 
G. D. A. P. C. A, Chartered Accountant." The 
real question is whether the assessees are the 
clients of the respondent of Raghavachariar. It 
is impossible on the facts stated above to come 
to any other conclusion than that they were the 
clients of the respondent; and that Raghava- 
chariar was only an employee looking to the res- 
pondent for the payment of his salary and not 
a lawyer looking to the assessees for the payment 
of his fees. 


(5) Mr. Ramamurthi Iyer argued that the finan- 
cial statements before the Tribunals are filed by 
Raghavachariar as income-tax practitioner, that 
if they are found to violate the principles laid 
down in the schedule the Council would have no 
direct control over him and that if Chartered 
accountants are allov/ed to carry on business be- 
fore the Lneome-tax Tribunals through practi- 
tioners over whom the Council has no control 
they would be in a position to evade the whole- 
some restrictions imposed upon them by the 
Statute but this fear appears to us to be unfomid 
ed. The respondent admits that the assessees are 
his clients and that Raghavachariar acts and an 
pears only for him in the proceedings before the 
Income4ax Tribunals and he will, therefore be 
responsible m the same manner as a nrinciDal fnr 

the acts of his agent. We are. therefor”' 
mon, that this charge cannot be sustained. 

(6) The second charge against the resnondent i.: 
that after taking Raghavachariar as an articled 
Clerk on 9-9-1948 he allowed him to appear before 
the Income-tax Tribunals, file authorisations and 
fmancial statements and conduct cases as bpfnrf 

that he thus allowed the articled Slrk to^^v 

on busing and as no permission had been obtata-l 
ed therefor it was a violation of R. 44 AucStn^’ 
Certificate Rules, 1932 and Regn. 33 under Act aa 
of 1949. Rule 44 is as follows : 

“No articled clerk shall, during the time of hLs 
service ^ articled clerk except with the permit 
Sion Of the Central Government, engage to 
other busmess or occupation.” 
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Regulation 38 is in those terms: 

"No articled clerK snail, during the period of 
Ills service as aruc.cd clerk, except with the 
permission oi the Councii engage in any other 
business or occiipu! ion.*’ 

We think th,a neither the rule nor the regula- 
tion aloresaid hus any application to the present 
case because the ousuiCcS in wnica Ragnavachariar 
was engaged was part oi the business of the res- 
Ipondont and lutls within the region of his duties 
as an ludicicd clerk. The rules only pronibit 
engaging in “any other business or occupation.” 
that is a business other than that in respect of 
which he is an articled clerk. The work of the 
respondent as an auditor includes the work before 
the Income-tax Tribunals and it w'as, therefore, 
business w^hich was within the scope of the duties 
of Raghavachariar as an articled clerk. The fact 
that Raghavachariar received remuneration for 
it in tlic form of monthly salary does not affect 
the question. 

(7) We accordingly hold that this charge also is 
not made out. The order on this reference will, 
therefore, be that the respondent is not guilty of 
any act which renders him unfit to be a member 
of the institute. There will be no order as to 
casts. 

B/DJi. Order accordingly 
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M. K. Chcngalroya Chetti, Petitioner v. The 
Special Deputy Collector for Land Acquisition, 
Town Pinrining, Collector’s OHice, First Line 
Beach, Madras and another, Respondents. 

Writ Petn. No. 517 of 1952, D/- 24-7-1952. 

Madras 'lown Planning Act (VU of 1921), 
S. 14 — Notification under S. 14 (5) is con- 
clusive of fact that proper notices were given 
and published. 

Under S. 14(G) a notification published 
under sub-sec. (5) is conclusive evidence 
that the .scheme has been duly made and 
sanctioned. Personal service and giving 
the prescribed time are steps in the 
framing of the scheme. The words of the 
section arc clear and unambiguous and 
when a question arises whether proper 
notices were given or not, the notification 
published under S. 14(5) will be conclu- 
sive evidence of that fact: Case law Ref. 


the Corporation. On 14-8-1934, the Provincial 
Government required the Council of the Cor- 
poration, Madras, to prepare, publish and 
submit for their sanction a draft scheme in 
respect of Mylapore Western section area 
Town Planning scheme on or before 1st July 
1935. From time to time, the time was ex- 
tended and finally on 14-10-1946 it was exi 
tended to 30-11-1946. Pursuant to the direc- 
tions given by the Government, the Corpora- 
tion issued notices to the owners of lands ask- 
ing them to attend a meeting of the owners of 
lands and buildings in the area affected by the 
proposed scheme. On 18-3-1942 a notice was 
served on one T. Ekambaram for the peti- 
tioner. The survey number in respect of which 
the said notice was given was stated to be 
3762/3. The meeting so convened was held on 
23-3-1942. A draft scheme formulated at that 
meeting was published under rule 41 of the 
Town Planning Rules in the Gazette dated 10- 
11-1942 and it was also published in the 
Hindu and Swadesamitram dated 4-11-1942. 
After the time prescribed for objections ex- 
pired, the draft scheme was submitted to Gov- 
ernment on 19-8-1946. The Government sanc- 
tioned the scheme. The notification regarding 
the acquisition of the lands reserved for acqui- 
sition was published in the Fort St. George 
Gazette dated 26-7-1949 under S. 14(5) of the 
Town Planning Act. Under the notification, 
the Corporation proposed to acquire an extent 
of 4 grounds 1787 sq. ft. belonging to the peti- 
tioner, more particularly described in the plan 
filed in this case. The Land Acquisition Officer 
was proceeding with the acquisition proceed- 
ings. At this stage this application was filed 
for the aforesaid reliefs. 

(2) Learned counsel for the petitioner raised 
before mo the following points: 

1. The Corporation did not give him per- 
sonal notice under Rule 36 of the rules made 
under the Town Planning Act. 

2. The statements prepared and annexed 
to the notification under Ss. 13 and 14 are in- 
accurate in material particulars. 

3. The defects in the statements indicate 
that the Corporation acted arbitrarily and did 
r.ot apply its mind in respect of the property 
sought to be acquired. 

(3) It will be convenient at this stage to 
read the relevant provisions of the Madras 
Towm Planning Act (Madras Act VII of 1921). 



^ (Para 5) 

M. Natesan, for Petitioner; V. P. Sarathy, 
for Govt. Pleader and John and Row, for Res- 
pondents. 


REFERENCES: Courtwise/Chronological/ Pan 

( 20) 47 Cal 500: (AIR 1920 PC 51) 

(’39) AIR 1939 All 557: (184 Ind Cas 293) 

( 25) AIR 1925 Bom 538: (90 Ind Cas 695) 
(’21) 48 Cal 916: (AIR 1921 Cal 159) 

(’32) 63 Mad LJ 962: (AIR 1932 Mad 55) 


ORDER : This is an application under Art. 
226 of the Constitution of India, for issuing a 
writ of prohibition restraining the 1st respon- 
dent from proceeding with the enquiry under 
the Land Acquisition Act in respect of R. S. 
No. 3762/7 in Mylapore Western section area 
Town Planning scheme. The petitioner is the 
owner of a bungalow bearing D. No. 79 Mow- 
bray’s Road, Alwarpet, Madras. He purchased 
the site on 4-11-1936 from one C. V. Raja- 
gopalachariar. After having obtained the sanc- 


tion of the Corporation, he put up the bunga- 
low in accordance with the plan sanctioned by 


S. 12 : Notwithstanding anything contained 
in Ss. 9 to 11, the Provincial Government 
may, in respect of any municipality, after 
making such inquiry as they may deem 
necessary, by notification in the official 
gazette, require the council, before a fixed 
date, to prepare, publish and submit for 
their sanction a draft scheme as respects 
any land in regard to which a town plan- 
ning scheme may be made. 

Rule 36: (1) The Municipal Council shall 
convene meetings of owners of lands and 
buildings in the area affected by the propos- 
ed scheme; 

(2) Notice of every such meeting shall, 
not less than ten days before the date of 
meeting (a) be published on the notice 
board of the IMunicipal Office, and (b) sub- 
ject to the provisions of sub-rule (3) be sent 
in the manner prescribed therein to all per- 
sons known or believed to have rights in 
any land or building in the area included in 
the proposed scheme and to other persons 
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known or believed to be affected by the 
scheme. 

Rule 50 : The rules contained in Part B, ex- 
cept rules 32 to 34, shall, as far as may be, 
apply to schemes required to be prepared 
under S. 12. 

S. 13 : Every draft scheme shall contain the 
following particulars — (a) a plan showing 
the lines of existing and proposed streets; 
(b) the ownership of all lands and buildings 

in the area to which the scheme relates 

S. 14(1) : If within sixty days from the date 
of the publication of a draft scheme any 
person affected by such scheme communi- 
cates in writing any objection or suggestion 
relating thereto, the Council shall consider 
such objection or suggestion and may modify 
the scheme as it thinks fit. 

(2) The scheme as passed or adopted by 
the Council together with all written objec- 
tions and suggestions shall thereupon be 
submitted to the Provincial Government for 
sanction and the fact of such submission 
shall be published in the prescribed manner. 

(3) The Provincial Government, may, 
<ifter considering the objections and sugges- 
tions, if any; and making such enquiry as 
they think fit, sanction the scheme with or 
without modifications, or may refuse to 
sanction the scheme or may return the 
scheme to the Council for reconsideration. 

(5) The sanction of the Provincial Gov- 
ernment to a scheme under sub-s. (3) shall 
be published by the notification in the offi- 
cial gazette and such notification shall state 
at what place and time the scheme will be 
■open to the inspection of the public. 

(6) A notification published under sub-s 
(5) shall be conclusive evidence that the 
scheme has been duly made and sanctioned 
The scheme shall have effect from the date 
of publication of such notification, and the 

foAhwith scheme shall be commenced 

S. 33: Immoveable property required for 

town-planning scheme 
shall be deemed to be land needed for a 

T within the meaning of the 

b® 

(a) under the said Act, or 

(b) under the said Act as modified in the 
manner hereinafter provided in this 

crii3pX0]r« 

under clause (b) 
notification under S. 14 shall, not- 
withstanding anything contained in the Land 
Acquisitmn Act 1894, operate in respect of 
any land for the purposes of the scheme as 
a declaration under S. 6 of the said Act, and 
no further declaration shall be necessary, but 
It shall not be incumbent on the Provincial 
Government, or officer authorised in that 
behalf, to take immediate steps for the acqui- 
sition of such land. Provided that if 
land IS not acquired within three years from 
the date of the notification, it shall cease to 
have eflFect as a declaration under S 6 of 
the Land Acquisition Act, 1894. 

S. 35 (2): In such cases, the Collector and 
the Court shall, in determining the amount 
of comnensation to be awarded for the land 
acQUired, take into consideration! 

(a) the market value of the land at the 
date of DUblmation of the notification under 
S, 10 or S. 12, as the case may be: 


A gisi of the aforesaid provisions may be 

ulou tnus: The Government asks the Council 
to piepaie a stncme tor a particular area. The 
i^ouiiCii convenes a meeting of all the 'land- 
owneis iiiLeresied in the proposed scheme for 
the purpose of formulating one in consultation 
with me interests of parties. The notice of 
SUCH a meeting shall be personally served on 
the owners of me pioperty. The draft scheme 
and me nnal scneme will be published to 
enable the nueiested parties to raise objec- 
tioi^s. Alter all these formalities have been 
complied with and after every opportunity has 
been given to all the interested parties to put 
forward their objections or. make their sug- 
gestiOiiS, me scheme finally evolved will be 
sent to the Government for sanction. After it 
IS sanctioned by the Government it comes into 
force. If under the scheme any property will 
idve to be acquired, the said property will be 
acquired through the machinery of the Land 
Acquisition Act but no further notice under 
g. b is necessary, A declaration made under 
S. 14 of the Town Planning Act shall be 
deemed to be a declaration made under S 6 
of the Land Acquisition Act. The Land Acqui- 
sition Officer will assess the market value of 
the property as on the date when the notifi- 
cation under S. 12 was made. It will there- 
fore be seen that the Town Planning Act which 
was enacted for the improvement of town 
provides^ opportunity at every step for the 
interested parties to raise their objections and 
make their suggestions. But if the proceedings 
drag on for years, which the Act perhaps did 
not contemplate, the u-fortunate result will flow 
as in this case, namely, that though the pro- 
perty was sought to be acquired recently, the 
market value of the land on the date of the 
publication under S. 12, which may have been 

mad- many years ago, wiU be given to the 
owner. ^ 

petitioner argues 
that before the Corporation can acquire the 

property they must establish that the various 
steps laid down for evolving the final scheme 
have been strictly and literally complied with 

provisions of 

respects: ^ flagrantly violated in two 

, li alleged to have been given 

under that rule is less than ten days befori the 
date of the meeting, and u«ore tne 

2. No notice was given to his client 

notice Ws given 
for the meeting In regard to the sSond 

petitioner in his affidavit stated 
^at no personal notice was given to him 
Corporation in its counter - 4 . 

that such a notice was given 
time in the reply TffidS' thn 
alleged that though a noting wal^L P®t^itioner 

been made in thn should have 

to Travl^P .affidavit itself to enable him 

to hold whethl^i:!”’’®.-"’®’ it is not possible 

uncle’s son of maternal 

minnt. j Petitioner and he was a 

on him ” when the notice was served 

contended fhX Corpora^ 

9 14 notification published under 

S. 14 (5) IS conclusive evidence that the scheme 
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has been ciuiy made and sanctioned and it is 
liot op'jii to the pecitioner to allege and esta- 
blish 'liiat it has not been duly made and 
sancuon-.d. He relics in support of his argu- 
liicii' on o. 1-1 (ii) of the Act which has already 
been exliucted above. Learned counsel for the 
pcluio..n' Lilcd belorc me a long ‘catena’ of 
dccieioiu i/i support of his contention that not- 
wuhs..a:.di: g me express provisions of S. 14 
(ti) ol the Act, ho is not precluded from prov- 
ing tlud,. the various steps provided for under 
the Ace belore the notiJication was published 
luive not been strictly complied with. 


‘Trustees for the Improvement of Calcutta 
V. Chandra Kanta Ghosh’, 47 Cal 500 (PC) 
.strongly relied upon by the petitioner does not, 
in rny view, really touch the question to be 
decided in this case. There the Judicial Com- 
mittee held cn the facts that the Board acted 
uh ra vires. The section which their Lordships 
\rei-e construing stated that the publication of 
a nolifiention is conciu.sive evidence that the 
.cfheaio has boon duly framed and sanctioned. 
.■\f. page 50G they observed, 

“This provision does not alVect the right of the 
respondent to institute a suit to have it de- 
clared that the Board in framing the scheme 
acted ultra vires, or that the scheme as sanc- 
tio’'/'d docs not authorise the appellants to 
acouiro by compulsion the land in question.*’ 


At page 50o they proceed to say: 

"To have included land within the area of the 
scheme, not because it was wanted for pur- 
poses of the Act, but in order to exact an 
exemption fee from the owner, would, in the 
opinion of their Lord.Hiips, have been a mis- 
use of the powers conferred upon the Board.” 
The only point therefore decided in that case 
v/ss, when the Board acted ultra vires of their 
powers, it is open to the affected party to allege 
and csiabllsh that fact. It has no bearing on 
the question before me. 

In — 'Radhaswami Satsang Sabha v. Tara- 
chand’, AIFt 19:in All 5.57, the question was 
whether the declaration under S. G(3) of the 
Act was conclusive of the fact that the land 
was needed for public purposes or for a com- 
pany. The declaration was that it wa.s requir- 
ed for a public purpose, whereas in fact it wa.s 
admitted that it was required for a company. 
Tliorofore the learned Judges held that it was 
to the aggrieved party to establish that 
fact as the declaration purported to he for one 
purpose was really intended to be for a difi'o- 
rent purpose. In — ‘Municipal Corporation, 
Bombay v. Ranchoddas*, AIR 1925 Bom 53fl, 
the local Government sanctioned an improve- 
ment scheme and under that Act a notification 
was conclusive evidence that the .scheme had 
been duly framed and sanctioned. The learned 
Judge.s hold that the fact that the said noti- 
fration was conclusive evidence did not pre- 
clude the afrgrieved party from filing a suit for 
c dcHaration that the Board in framing that 
c;^bnme ac^cd ultra vires. T.enrnod counsel 
stronHy relied upon — ‘Manickchand Mahata 
V. Corporation of Calcutta’, 4R Col 919 at p. 
net in support of his contention that the prin- 
ciples laid down in the aforesaid decision will 
al'^o aonlv to a case where there was onlv de- 
fect. in the steps to bo pursued before the'noti- 
was issued. There was a notification 
under S. 6, Band Acquisition Act, declaring 
that a particular property was required for the 
Corporation hut in fact the Corporation was 
acquiring that land to the benefit of another 


body, the Calcutta Improvement Trust. 
Greaves J. said : 

"But on broad grounds I do not think that it 
was ever the policy of the Calcutta Munici- 
pal Act that the special powers given to the 
Corporation for acquiring land for certain 
purposes named in the Act were to be used 
to enable another body to acquire land 
through the medium of the Corporation, 
however estimable the purpose.” 

Later on the learned Judge said : 

"Again I do not think that the Legislature, 
when under the Calcutta Improvement Trust 
Act, it conferred powers of acquisition of 
land with certain well defined safeguards, 
ever intended that the Trust should abrogate 
those safeguards and acquire land in this 
manner through the medium of the Corpora- 
tion for the purpose of street widening and 
street improvements.” 

It is therefore clear that the Corporation had 
no power to acquire land for the Trust and 
tliercfore it was acting ultra vires its powers. 
In those circumstances it is obvious that the 
'oMflcation could not preclude the plaintiff 
from questioning the validity of the acquisi- 
■ion. It is in the course of the judgment 
there are some observations which appear to 
be rather wide, but having regard to the cir- 
cumstances that decision must be confined only 
to the facts of that case. 

(5) The aforesaid discussion of the case law 
does not really support the contention of the 
v'Ui.'oncr. In all the cases cited, the party was 
allowed to go behind the notification as the 
;:utiiority concerned acted beyond its powers, 
b'ut in this case under S. 14(6) a notification 
i ubiished under sub-sec. (5) shall be conclu- 
<‘‘VQ evidence that the scheme has been duly 
nv.id,' and sanctioned. Personal service and 
giving the prescribed time are steps in the 
• c.ming of the scheme. The words of the sec- 
tion are clear and unambiguous and I must 
therefore hold that when a question arises 
■whether proper notices were given or not, the 
iK'tification published under S. 14(5) will be 
roncliisive evidence of that fact. It is not 
cessavy for me to give my final opinion on 
Hie quection whether the said sub-section could 
l'"-‘"^lude n party from questioning the validity 
of the acquisition in cases where the Corpora- 
tion ignored the provisions of the Act altoge- 
Hic'r. But that cannot be said here as the Cor- 
poral ‘on purported to issue the notice, though 
the di-Piite is whether the time given is less 
than the prescribed lime and whether the 
I'otice so given was, as a matter of fact, duly 
i'nv^''fcd. These are certainly concluded by S, 
14(G) of the Act. 

Mr. Nafosan then relied upon rule 38 
wliich reads ns follows : 

' "Tlie following statements shall also be pre- 
pared: 

(D a statement in form No. 7 showing the 
owrmr'^bin and extent of lands included in 
the scheme: 

Hii) a statement in form No. 8 shownng (a) 
the proposed new street: and (b) the pro- 
oosod widenings of existing streets: 

''i'cH a statement in form No. 9 showing the 
’ends proposed to be acquired: and 
(iv) a statement in form No. 10 showing the 
lands proposed to be reserved under clause 
fk) of Sec. 4.” 

He contended that the statements prepared 
and annexed to the notification contained 
many defects in regard to the name and other 
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particulars. It is true that there are some mis- 
lakes but there cannot be any dispute about 
the identity of the land. The survey number 
v/as specihcally given and the name of the pre- 
vious owner was given. If really notice had 
been served on him and if the notification was 
duly published^ it is very difficult to say that 
these small mistakes would affect the validity 
oi^ the notification. From the fact that these 
mistakes were allowed to creep in, I cannot 
hold that the Corporation acted arbitrarily in 
issuing the notification. 

(7) It was then contended that though the 
notification under S. 12 was issued in the year 
19341, as a matter of fact it was finally extend- 
ed in the year 1946 ^nd therefore the notifica- 
tion under S. 12 must be deemed to have been 
published when the final extension was made, 
;-nd in support of his argument he relied upon 
the observations of Ramesam J in the — 
‘Secretary of State for India in Council v 
Narayanaswami Chettiar’, 63 Mad LJ 962 at 

966. The learned Judge observed : 

“As the sections are worded the Act contem- 
plates that the Council has to take action 
within the time mentioned by the Govern- 
iTieni, but as I said an extension can always 
be granted by a further notification. If so, 
the date of the further notification will be 
the date to be adopted under S. 35(2) (a).” 

(8) ^ Cornish J, took a different view. This 
Question really does not fall to be considered 
m this writ. It is for the Land Acquisition 
Officer to consider for the purpose of givin^^ 
the compensation whether the original date of 

J i * J . ^ ^ or the date when’ 

the time was extended should be the crucial 

date for the quantum of compensation will de- 
pend upon this question. In the result the an- 
plication fails and is dismissed with costs 

B/R.G.D. Application dismissed. 
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Nsmbicir^ PGtition6r v 

“spontoi. ““ Sectetapy. and olhera, 

ConsWtution of India, Art. 226 Parties 

government order is en- 

fS™?, It's. «=»"« 

certl|.rT' tta "UVal wti." 1.' 

sought to be quashed is a neces- 
sary party. But it is altogether 
a different thing to assert that the 
party affected should not be heard 

If the tribunal is a necessary party the 
party affected is proper party. Further 
to meet this situation, rule 6 of the rules 
to regulate proceedings under Art. 226 of 
the Constitution has been framed (by the 
Madras High Court) which enables thi 
Court to give a hearing to the DartiVc 
affected. Where a writ nisi was issued 
against government for an order passed bv 
them under S. 13, Madras Buildings (Lease 
and Rent) Control Act 1949 but the Gov- 
ernment did not want to support the order 
themselves but allow the landlord in 
whose favour the order was passed to 
support the order, the landlord is entitled 
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CO be made a party and to be heard. 

(Para 1) 

(b) Houses and Rents — Madras Ruildiiigs^ 
(Leaie and Rent) Control Act (25 of 1949)5 
b;. 1,5 — Order under is not a judicial act — " 
^Constitutioii of India, Art. 226), 

The act of the Government in exempting 
a building under S. 13 from the operation 
of the Act is not a judicial act. The 
power conferred on the Government under 
this section is very wide and does not 
depend upon any prescribed objective con- 
siderations. They are not bound to give 
reasons. Neither the section nor the rules 
framed under the Act prescribe a judicial 
procedure for exercising the power con- 
ferred on the Government under the sec- 
tion. It is in the discretion of the Govern- 
ment to exempt a building or not. 

3*5) 

Connotation of words “judicial act’^ 
indicated. (Paras 6, 7) 

(c) Houses and Rents — Madras Building 
(Lease and Rent) Control Act (25 of 1949), 

b'. 13 — House in occupation of tenant 

Government exempting house from operation 
of Ace untier S. 13 — No fundamental right 
of lessee is violated — It cannot be said that 
iS. 13 of the Act imposes unj-easonaWe res- 
tncfions on the right of the lessee to use the 
premrses as a — (Constitution of India, 

132 of 1951 

(I*-iad), Foil. (Paras 9, 10, 13, 15) 

(d) Precedents — Single Judge is bound to 
follow ruling of Division Bench. 

A single Judge is bound by a decision of 
a Divisional Bench of the same High 
Court exercising appellate jurisdiction. If 
there is a conflict of Bench decisions, he 
should refer the case to a Bench of two 
Judges who may refer it to a Full Bench. 

A single Judge cannot differ from a Divi- 
sional Bench unless a Full Bench or the 
Supreme Court overruled that decision 
specifically or laid down a different law on 
the same point. But he cannot ignore a 
Divisional Bench decision, on the ground 
that some observations of Supreme Court 
made in a different context might indicate 
a different line of reasoning. A Divisional 
Bench rnust ordinarily respect another 
Divisional Bench of co-ordinate jurisdic- 
tion, but if it differs, the case should be 
referred to a Full Bench: Case law Ref. 

. (Para 12) 

^ M. K. Nambiar and C. F. Louis, for Peti 

tioner: V. P. Sarathi, for Government Plead'^r 

Subramamam and Rajagopal, for Respondents! 

REFERENCES: Courtwise /Chronological/ Paras 

(^50) AIR 1950 SC 211: (52 Cri LJ 550) 14 

(’50) AIR 1950 SC 222: (1950 SCR 621) 7 

(’52) 1952 SCJ 253: (AIR 1952 SC 196- 
1952 Cri LJ 966) ,4 

(’40) ILR (1940) Mad 454: (AIR 1940 
Mad 356 FB) 

(’44) TLR (1944) Mad 95: (AIR 1943 
Mad 471) 10 

(’51) W. P. No. 132 of 1951 (Mad) 9 

(1944) 2 All ER 293: (113 LJKB 513) 12 

(1924) 1 KB 171; (93 LJKB 390) 6 

(1931) 2 KB 215: (100 LJKB 760) 7 

ORDER : This is an application for issuing a 
writ of certiorari to call for the records and quash 
the order of the Government of Madras dated 
9-9-1950. The petitioner is a doctor. Premises No 
2/157 Pursawalkam High Road is owned by three 
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brothers, P. Sourirajulu Naidu, Rangarajulu Naidu 
and Dhanarajulu Naidu. On 10-10-1930 the peti- 
tioner took the si^.ic) house on lease for the purpose 
of running a nursing home. Since that time he 
has b<’en running a nui-sing home under the name 
and style oi “Nambiar’s hospital". On 6-2-1945 
Sourirajulu Naidu. since dead, filed an application 
before the Rent ControHcr. H. H. C. No. 3939 
oi i9i,> lor evicting the petitioner on the ground 
that he made a default in the payment of rent. 
But that was dismissed on 13-12-1945. In October 
1943. he filed another application. H. R. C. No. 5244 
of 194j. seeking to evict him on the ground that 
the petitioner was in arrears of rent and that he 
wanted the premises for his personal use. On 

5- 7-1917 the Hou.se Rent Controller dismissed the 
application. An appeal filed against that order 
to the Court of Small Causes, Madras, was dis- 
missed. The landlords filed C. M. P. No. 4139 of 
1948 for issuing a writ of certiorari to quash the 
order of the Small Cause Judge, but that was dis- 
missed by a Divisional Bench of this court on 

6- 10-1948. 

Rangarajulu Naidu filed another application, 
H. R. C. No. 47S3 Of 1949, for evicting the peti- 
tioner, alleging that he required the upstairs for 
his own occupation. The House Rent Controller 
ordered that application. The petitioner preferred 
an appeal against that order to the Court of 
Small Causes at Madras, which held that the 
building was a non-residential one and that a 
second petuion on the same facts was barred under 
S. 10 of the Madras Buildings (Lease and Rent 
Control) Act. 1949 (hereafter called the Act). That 
order was made on 10-4-1950. Thereafter the land- 
lords approached the Government, with a request 
to exempt their building from the operation of 
the provisions of the Act. The Government by 
their order dated 9-9-1950 exempted the building 
under S. 13 of the Act. The aforesaid petition was 
filed for getting the said order quashed. The 
Government filed a counter affidavit supporting 
their order, but when the application came up 
for final disposal, the learned counsel appearing 
for the Government represented that the Govern- 
ment did not propose to support the order but 
leave it to the landlords to support the same if 
thoy thought fit to do so. The landlords filed an 
application. C. M. P. No. 11818 to add them as 
party-respondents. 

This app’ieation was strongly opposed by the 
learned counsel for the petitioner. He contended 
that the writ nisi was issued against the Govern- 
ment and when they did not oppose it. the writ 
should be made absolute and the landlords had 
no locus s andi to intervene in the proceedings. 
He further argued that in a writ of certiorari the 
tribunal whose order is sought to be quashed is 
the only necessary party and therefore the land- 
lords need not be made parties to the petition. I 
cannot agree. If this contention be accepted, the 
High Court would be issuing writs against the 
interests of parties without hearing them even 
though they are anxious to be represented in 
Court. That procedure would be against all prin- 
ciples of natural justice. No authority has been 
cited to me which compels me to hold that a 
party affected has no right to be heard in a writ 
of certiorari. It is one thing to say that in a 
WTit of certiorari the tribunal whose order is 
sought to he quashed is a necessary partv. But 
it is altogether a different thing to assert that 
the party affeeted should not he heard. Tf the 
tribunal is a necessary party, the partv affected 
h.s proper nartv. Further to meet this situation, 
rule fi of the rules to regulate proceedings tinder 
Art. 226 of the Constitution has been framed 


which enables the court to give a hearing to the 
parties aiiected. The said rule reads* 

'■At the hearing of the petition, any ’person who 
desires to be heard in opposition to the petition 
and appears to the court to be a proper person 
to be heard shall be heard, notwithstanding that 
he has not been served with notice, and subject 
to such conditions as to costs as the court may 
deem fit to impose.” 

The landlords are certainly proper parties to be 
heard, the order of the Government is in their 
favour and they are interested to support it. 

(21 Nor can the petitioner rely upon the alleged 
concession made by the Government Pleader. The 
learned Government Pleader did -ac-t concede that 
the order made by the Government was bad and 
v/as, therefore, liable to be quashed. But what he 
stated was that he was asked not to support the 
order but leave it to the landlords to do so. For 
the aforesaid reasons I hold that the landlords 
are entitled to be made parties. I allow C. M» 
No. 11818 of 1951 and make them party respon- 
dents. 

(3-5^ Learned Counsel for the landlords conten- 
ded that the order of the Government in question 
was not a judicial act and therefore not liable 
to be quashed in a wTit of certiorari. Arguments 
therefore were addressed on the question whether 
the order of the Government exempting the buil- 
ding under S. 13 of the Act is a judicial act or 
an administrative act. S. 13 says : 
“Notwithstanding anything contained in this Act, 
the provincial Government may. by notification 
in the Port St. George Gavette, exempt any buil- 
ding or class of buildings from all or any of the 
provisions of this Act.” 

The power conferred on the Government under 
this section is very wide and does not depend 
upon any prescribed objective considerations. 
They are not bound to give reasons. Neither the 
section nor the rules framed under the Act pres- 
cribe a judicial procedure for exercising the power 
conferred on the Government under the section. 
It is in the discretion of the Go.'ornment to exempt 
a building or not. A comparative study of the 
provisions of S. 13 with that of other' sections 
of the .Act indicates that the Government is not 
expected to follow a judicial procedure in exempt- 
ing a building from the oneration of the Act. for 
wherever the legislature intended that ^cdicial pro- 
cedure shouM be followed, thev said so. either ex- 
pressly or bv necessary implication. Ss. 4, 5. 5-A 
and 6 relating to the fixing of fair rent and a 
7 for eviction of a tenant prescribe a judicial pro- 
cedure for making the orders thereunder. I can- 
not therefore hold that the act of the Govern- 
ment in exempting the buiMing from the opera- 
tion of the Act is a judicial act 

(6) The connotation of the words “judicial act" 
has been well-settled. The leading case on the 
suhiect is — ‘Rex v. Electricity Commissioners*, 
(1924) 1-K. B. 171. Atkin L. J. (as he then was) 
laid down the following test : 

"Wherever any body of persons having legal 
authority to determine questions affecting the 
rights of subjects and hanng the duty to act 
judicially, net in excess of their legal authority 
they are subject to the controlling jurisdiction 
of the King’s Bench Division exercised in these 

writs." 

(7) Tills passage was accented ns laving down 
the corrcf't law on the subiect and was follow- 
ed in innnmerabV decisions. S'e*sser L. J. in — 
'tho King V. London County Council. (1Q31) 5 K. 
B. 215 separated the four conditions laid down 
bv Atkin L. J. and expressed the view that the 
existence of each was necessary to determine the 
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nature of the act in question. The Supreme 
Coui’t of India accepted the analysis of Slesser 
L. J. in — ‘the Province of Bombay v. Khushaldas 
S. Advani’, AIR 1950 S. C. 222. Therefore, one 
of the necessary conditions, the existence whereof 
will clothe an act with a judicial character, is 
that the tribunal concerned shall have the duty 
to act judicially. Elaborating this aspect, Kania 
C. J. made the following observations at page 226 : 

“It seems to me that the true position is that 
when the law under which the authority is mak- 
ing a decision, itself requires a judicial approach, 
the decision will be quasi-judicial. Prescribed 
forms of procedure are not necessary to make 
an inquiry judicial, provided in coming to the 
decision the well-recognised principles of ap- 
proach are required to be followed. In my opi- 
nion the conditions laid down by Slesser L. J. 
in his judgment correctly bring out the distinc- 
tion between a judicial or quasi-judicial deci- 
sion on the one hand and a ministerial decision 
on the other.” 


( 8 ) Can it therefore be said that in the instant 
case the Act or the rules made thereunder in- 
dicate that the Government should follow the well- 
recognised principles of judicial approach in exer- 
cising the power under S. 13 of the Act? I do 
not find any indications to that effect. Indeed 
-as I have already stated, an unqualified power of 
■exemption was conferred on the Government to 
be exercised by them in their discretion. I there- 
fore hold that the order of the Government ex- 
empting the house in question is not a judicial Act. 

(9) Even so, it was argued that the order in 
question affected the fundamental right of the 
peUtioner under Art. 14 of the Constitution of 
India. But this question was covered by authority 

j~ J oil is binding on me. 

Rajamannar C. J. and Venkatarama Aivar J held 
in ‘W. P. No. 132 of 1951 (Mad)’, that the Govern 
ment in exempting a house have not violated any 
>of the fundamental rights of the petitioner there- 
in. The learned Judges said: 

We are tmable to see what fundamental right 
of the petitioner has been violated. Admittedly 
the petitioner has no fundamental right to re- 
main in possession of the building for all time 
Whatever rights he now urges in his support 

Government has purported to pass the order 

ofTh.°rf Act 

Alt. 14 of the Constitution cannot be invoked 
hi support of the petitioner. There is no vmI 
tion of the principle of equality before the law 
Logically the contention of the petitioner mult 
lead to the position that either every buildin° 
must be exempted, or no building should be ex° 
^rnpted, — an absurd conclusion.” 

(10) The learned Judges therefore stated in 
clear and unambiguous terms that no fundamenta 
rights of the petitioner in that case were ™ted 
by the order made under S. 13 of the Act t 
should have thought that this judgment beini 
that of a Bench was binding on me a^no furthel 
arguments should be addressed. But elaboratf 
arguments were advanced in support of th^cnn 
tention that in the circumstances of the case i 
am not bound by the Bench decision. More in 
respect to the arguments advanced than to clem 

any doubt that exists, I shaU proceed to dea 
With the pomt raised. 


(11) Salmond on Jurisprudence states that the 
lollowifig classes of decisions are recoo-nised hv 
English law as absolutely authoritative: 

(i) Every court is absolutely bound by the de- 
cisions of all courts superior to itself. A court 
1953 Had./46 & 46 


oi iirst mstance cannot question a decision 
of the court of appeal, nor can the court of 
appeal refuse to follow the judgments of the 
House of Lords. 


(ii) The House of Lords is absolutely bound by 
its own decisions. A decision of this House 
once given upon a point of law is conclusive 
upon this House afterwards, and it is impos- 
sible to raise that question again as if it was 
res integra and could be reargued, and so the 
House to be asked to reverse its own decision 

(iii) The court of appeal is, it would seem ab- 
solutely bound by its own decisions and by 
those of older courts of co-ordinate authority 
for example, the court of Exchequer Chamber* 

“In all other cases save these three, it would 
seem that the authority of precedents is merely 
conditional. It is to be noticed, however, that 
the force of a decision depends not merely on 
the court by which it is given but also on the 
court in which it is cited. Its authority may 
be absolute in one court, and merely conditional 
in another. A decision of the Court of appeal 
is absolutely binding on a court of first instance 
but is only conditionally binding upon the House 
of Lords”. 


(12) This passage, if I may say so, accurately 
represents the procedure followed in British 
Courts. I do not see how the rules stated above 
help the petitioner’s case. The first principle laid 
down directly applies to the present case. The 
Divisional Bench decided the case as an appellate 
tribunal. Sitting as a court of first instance I am 
bound by that judgment. Nor does the decision 
in — ‘Young v. Bristol Aeroplane Co. Ltd’, (1944) 
2-All. E. R. 293 lays down any new principle. Lord 
Greene M. R. after considering the case law on 
the subject summarised the law as follows: 

“On a careful examination of the whole matter 
we have come to the clear conclusion that this 
court is bound to follow previous decisions of its 
own as well as thoseof courts of co-ordinate juris- 
diction. The only exceptions to this rule (two 
of them apparent only) are those already men- 
tioned which for convenience we here summa- 
rise : (i) the court is entitled and bound to de- 

cide which of two conflicting decisions of its 
own it will follow, (ii) the court is bound to 
refuse to follow a decision of its own which, 
though not expressly overruled, cannot, in its 
opinion, stand with a decision of the House of 
Lords, (iii) The court is not bound to follow 
a decision of its own if it is satisfied that the 
decision was given per in curiam”. 


KIO) ueaiiieu C/Ounsei reiying upon this passage 
argued that I should refuse to follow the Bench 
decision on the ground that the opinion expressed 
is inconsistent with the observations made bv the 
Supreme Court in connection with a difficult 
matter. The passage cited applied only to courts 
of co-ordinate jurisdiction but not to a case of a 
decision of a Bench in exercise of appellate juris- 
diction in its application to a case before a single 
^dge disposing of it as a court of first instance 
These rules may be applied to decisions of two 
different Benches of this High Court made in ex- 
ercise of their appellate jurisdiction. The practice 
obtami^ m our court has been incorporated bv 
Leach C. J in -- 'Seshamma v. Narasimharao'. 
I. L. R. (1940) Mad. 454 (PB). At n 474 the 
learned Chief Justice observed ; 

•‘While a Judge of the High Court sitting alone 
is not bound on a question of law by the deci- 
sion of another Judge sitting alone, this prin- 

further. The Division Bench is 
ttie final court of appeal in an Indian Hio-h 

Court, unless the case is referred to a Puli 
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Bench, and one Division Bench should regard 
Itself DCAUid by ine decision of another Division 
Bench on a question of iaw. In England where 
there is me Court of appeal, Divisional Courts 
follow the decisions of other Divisional Courts 

on the grounds of judicial comity if a 

Division Bench does not accept as correct the 
deci.sion on a question of law of another Divi- 
sion Bencn the only right and proper course to 
adopt is to refer the matter to a Full iSench, 
for which the rules of this court provide. If 
this course is not adopted, the coui'ts subordi- 
nate to the High Court are left without gui- 
dance. Apart from the impropriety of an ap- 
pellate Bench refusing to regard itself bound 
by a previous decision on a question of law of 
an appellate Bench of equal strength and the 
difficulty placed in the way of subordinate 
courts administering justice, there are the addi- 
tional factors of the loss of money and the waste 
of judicial time". 

This judgment, if I may say so with respect, lays 
down the salutary rules of practice to be follow- 
ed. In — 'Manilal v. Venkatachalapathi’, I. L. R. 
(19‘14) Mad. 95. Loach C. J, again made the fol- 
lowing observations at page 97 : 

“A Judge has, of course, always the right of ex- 
pressing his own opinion and indicating that 
he is not in agreement with an authority bind- 
ing on him, but he is nevertheless in duty bound 
to follow it, as the Full Bench of this court 
which decided — ‘Seshamma v. Narasimharao’, 

I. L. R. (1940) Mad. 454 had occasion to point. 
The fact that a Judge thinks that some argu- 
ment has been overlooked in a judgment bind- 
ing on him is no reason for refusing to follow 
it". 

I am not therefore prepared on the English autho- 
rities cited and on the arguments advanced, to de- 
part from the well-recognised practice and the 
salutary conventions established in this court. If 
I did, I would be introducing only confusion and 
uncertainty and put the subordinate judiciary in 
a very unenviable position. I would therefore un- 
reservedly follow the procedure obtaining in our 
court which is supported by principle and found 
satisfactory in practice. A single Judge is bound 
by a decision of a Divisional Bench exercising ap- 
pellate jurisdiction. If there is a conflict of Bench 
decision.s, he should refer the case to a Bench of 
two Judges who may refer it to a Full Bench. A 
single Judge cannot differ from a Divisional Bench 
[Unless a Full Bench or the Supreme Court over- 
I ruled that decision specifically or laid down a 
different law on the same point. But he caimot 
ignore a Bench decision, as I am asked to do, on 
the ground that some observations of Supreme 
Court made in a different context might indicate 
a different line of reasoning. A Divisional Bench 
must ordinarily re.spect another Divisional Bench 
of co-ordinate jurisdiction: but if it differs, the 
case should be referred to a Full Bench. This 
procedure v/ould avoid unnecessary conflict and 
confusion that otherv/ise would prevail. I there- 
fore follow tlip Bench decision and hold that no 
fundamental rights of the petitioner were violated 
in this case. 

(13rJ But it was contended that the Bench deci- 
sion should be confined only to the point decided 
and that the learned Judges did not purport to 
decide whether S. 13 or the order made thereun- 
der affected the fundamental right of the peti- 
tioner under Art. 19 (1) ff) of the Constitution of 
India. But in my view this argument also is not 
open to the petitioner in view of the Bench de- 
cision. In the second paragraph of the judgment, 
the learned Judges dealt generally with the ques- 
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tion whether any fundamental right of the peti- 
tioner has been violated & they held that the peti- 
tioner has no fundamental right to remain in pos- 
session for all time and the rights he claimed were 
only rights conferred under the Act. In the third 
paragraph they dealt specifically with the right 
claimed under Art. 14 of the Constitution. It is 
therefore not correct to state that the learned 
Judges did not deal with the petitioner’s right 
under Art. 19 of the Constitution. 

(14) As the arguments were advanced at some 
length, I shall also express my view on the sub- 
ject. It was contended that under the Act the 
petitioner has acquired a right to hold the pro- 
perty till he is dispossessed in accordance with 
the provisions of the Act and that S. 13 conferring 
an arbitrary power on the Government is not a 
reasonable restriction on the exercise of his right 
in the interests of the general public. The rele- 
vant provisions of the Constitution read: 

“Art. 19 (1): All citizens shall have the right- 
(f) to acquire, hold and dispose of property: 
(5) Nothing in sub-clauses (d), (e) and (f) of 
the said clause shall affect the operation of any- 
existing law in so far as it imposes, or prevent 
the State from making any law imposing, reaso- 
nable restrictions on the exercise of any of the- 
rights conferred by the said sub-clauses either in 
the interest of the general public or for the pro- 
tection of the interests of any scheduled tribe". 

In — ‘Dr. N. B. Khare v. State of Delhi’, A. I. R. 
1950 S. C. 211, the provisions of cl. (5) have been 
construed by the Supreme Court. Kania C. J. ob- 
served at page 213 as follows: 

"In my opinion, clause (5) must be given its full 
meaning. The question which the court has io 
consider is whether the restrictions put by the- 
impugned legislation on the exercise of the right 
arc reasonable or not. The question whether 
the provisions of the Act provide reasonable 
safeguards against the abuse of the power given 
to the executive authority to administer the 
law is not relevant for the true interpretation 
of the clause The law providing rea- 

sonable restrictions on the exercise of the right 
conferred by Art. 19 may contain substantive 
provisions as well as procedural provisions. While 
the reasonableness of the restrictions has to be 
considered with regard to the exercise of the 
right, it does not necessarily exclude from the 
consideration of the court the question of rea- 
sonableness of the procedural part of the law". 

In — ‘State of Madras v. V. G. Row’, 1952 SCJ 
253, Patanjali Sastri C. J. accepted the law laid' 
down in Dr, Khare’s case and elaborated the same 
in the following manner: 

“This court has occasion in Dr. Khare’s case to 
define the scope of the judicial review under 
clause (5) of Art. 19 where the phrase 'imposing 
reasonable restrictions on the exercise of the 
right’ also occurs, and four out of the five Judges 
participating in the decision expressed the view 
(the other Judge leaving the question open) that 
both the substantive & the procedural aspects of 
the impugned restrictive law sliould be examined 

from the point of view of reasonableness; that is 

to say, the court should consider not only factors 
such as the duration and the extent of the res- 
trictions, but also the circumstances under which 
and the manner in which their imposition has 
been authorised. It is important in this context 
to bear in mind that the test of reasonableness, 
wherever prescribed, should be applied to each 
individual statute impugned, and no abstract 
standard, or general pattern, of reasonableness 
can be laid down as applicable to all cases. The 
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nature of the right alleged to have been in- 
fringed, the underlying purpose of the restric- 
tions imposed, the extent and urgency of the 
evil sought to be remedied thereby, the dispro- 
portion of the imposition, the prevailing condi- 
tions at the time, should all enter into the 
judicial verdict.” 


(15) Applying these principles, can it be said 
’that S. 13 of the Act imposes unreasonable restric- 
Itions on the right of the petitioner to use the 
i premises as a lessee. The contention was that 
's. 13 is an unreasonable restriction on the 
petitioner’s right to hold a property. So stated, 
the argument appears plausible but ignores the 
nature of the right, the circumstances under 
which it was created and the underlying purpose 
of the restriction imposed. Before the Act 
became law, the landlords and tenants were go- 
verned by the contract and the provisions of 
the Transfer of Property Act. If it was a monthly 
tenancy, the tenant could be asked to quit after 
notice for the prescribed period was given. But 
the Act evolved a scheme imposing restrictions on 
the landlord. While the main object of the Act 
was to prevent the arbitrary eviction of the 
tenants, it took good care to see that interests 
of the landlords were protected within reasonable 
limits. A statutory tenant, the creation of the 
Act, with certain rights and restrictions cannot 
accept the rights and complain of the restrictions. 
No question of unreasonable restriction on his 
part would arise as the statute itself created 
that right subject to restrictions. He acquired the 
right not to be evicted except under certain cir- 
cumstances and one of those circumstances is 
when the Government exempts a particular 
building from all or particular provisions of the 
Act. His right to the user of the properties 
therefore is not an absolute one, but is circums- 
cribed by the provisions of the Act itself. In this 
view I cannot hold that S. 13 imposes any unrea- 
sonable restriction on the petitioner’s right to 
use the property leased to him. 


(16) It was then contended that the Governmer 
exercising theii* power under S. 13 of the Ac 
acted with mala f ides, namely, to circumvent tb 
order of the Civil court dismissing the appli 
cation of the landlords to evict the petitione: 
There is an essential distinction between thi 
scope of the enquiry before the Tribunals com 
tituted by the Act and the ambit of the powe 
of the Government under S. 13 of the Act Th 
Tribunals are concerned only with the questioi 
whether the landlord has made out his case fo 
eviction under the provisions of the Act; bu 
under S. 13 the Government may in their di*: 
cretion exempt a particular building from th 
operation of the Act. In exempting the buildinc 
their power is not limited by the provisions of th 
Act. It is therefore incumbent upon the petitione 
to establish that the Government have exemptei 
the building with the sole object of circumventin 
the orders of court. 


(17) From the aforesaid facts, it will be seen 
that the application for eviction of the petitioner 
was finally dismissed by the Small Cause Court 
on 10-4-1950. But it appears from the records placed 
before me that one D, Subramanian filed appln 
No. 4455 of 1949 before the House Rent Controller 
for eviction of his tenant, the second respondent 
on the ground that he wanted the premises for 
his own occupation. In that application there was 
an order of eviction. But presumably on an 
application made by the second respondent to 
the Government bringing to their notice that his 
petition for eviction of his tenant was dismissed, 
whereas the application filed by Subramaniam for 


evicting him was ordered, the Government issued 
a notification exempting the house of Subramanian 
from the operation of Ss. 7(3) and 9 of the Act. 
Subramanian in his turn filed an application to 
the Government bringing to their notice his 
difficulties. Respondent 2 approached Govt, for 
exempting his house from the operation of the 
Act. Having regard to the situation created, name- 
ly. that the two owners of the houses could not 
live in their own houses, the Government thought 
that a case had been made out for allowing the 
owners to have their houses in preference to the 
tenants. On 9-9-1950, by the same Notification, 
the G. O. exempting Subramanian’s house from 
the operation of Ss. 7(3) and 9 was revoked and 
the 2nd respondent’s house was exempted from 
the provisions of the Act. After going through 
the entire records, I arn not satisfied that the 
petitioner has made out that the Government 
exempted the 2nd respondent’s house to circum- 
vent the orders of civil courts. It is more likely 
that they exercised their undoubted powers with 
the ‘bona fide’ intention of protecting the in- 
terests of the landlords who had no other houses 
to live in. I cannot therefore hold that the Go- 
vernment was actuated by ‘mala fides’ in issuing 
the order. In the result the application is dis- 
missed with co.sts. Respondents 2 to 6. Advocate’s 
fee Rs. 100. 

A/R.G.D. Application dismissed. 
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RAMASWAMI J. 

Public Prosecutor, Petitioner v. Kandaswami 
Mudali, Respondent. 

Criminal Revn. Case No. 118 and Cri. Revn 
Petn. No. 117 of 1951 D/- 17-1-1952. 

Criminal P. C. (1898), S. 471 — Correct pro- 
cedure to be followed. 

The amended section requires only that 
the action taken by the Sessions Judge 
should be reported to the State Govern- 
ment. Secondly the words “detained in 
safe custody” in S. 471 have been judicially 
interpreted as not meaning “detained in 
the custody of friends and relatives.” It 
is obligatory on the Court to order deten- 
tion in a place and not with a person. The 
order of the Sessions Judge, Salem has got 
to be as follows, namely, that the accused 
having been found guilty but insane the 
Sessions Judge should direct the deten- 
tion of the Criminal lunatic in the mental 
hospital, Madras, and in the meanwhile 
detain him in the Local Jail at Salem and 
address the executive District Magistrate 
for making arrangements for removal to 
the Mental Hospital, Madras, and finally 
report the action taken by him to the State 
Government _ in the Home Department. 

On the criminal lunatic being removed to 
the Mental Hospital it will be open to his 
relatives to apply to the State Govern- 
ment for the release of the criminal luna- 
tic on conditions. The privilege of decid- 
ing whether the accused shall be released 
or not lies with the State Government 
and not with Court. AIR 1948 Mad 291 
Rel. on. (Paras 3, 6, 7) 

Anno. Cr. P. C., S. 471 N. 1, 2 , 3. 

Public Prosecutor; for the State; C. Deena. 
dayalu, for. Respondent. 

REFERENCE ’ Para 

(’48) 1948 1 Mad LJ 23; (AIR 1948 
Mad 291: 49 Cri L J 313) 3 
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ORDER : Tnis is an application by the 
learned Public Prosecutor for the correction 
of an ii'jcurrect procedure adopted by the 
learned Sessions Judge of Salem in S C No 
138 of 1950. 

(2) The accused Kandaswami Mudali who 
was tried for an ofi'ence under S. 302, Penal 
Code was found guilty but insane at the time 
of tlie commission of the act. 

(3) The learned Sessions Judge acquitted 
him under S. 84, Penal Code and made the 
following order : 

‘Tn order to meet the requirements of S. 471, 
Criminal P. C. the accused will continue on 
bail on the same sureties who will retain 
the accused in their safe custody, and pro- 
duce him before Court as and when re- 
quired pending final orders of the Govern- 
ment.” 

Tlie learned Public Prosecutor rightly points 
out that the procedure followed by the learn- 
ed Sessions Judge is incorrect. Before the 
amendment of S. 471, Criminal P. C., the Court 
acquitting a person on the ground of insanity 
had to report the case for the orders of the 
local Government. But els. (2) and (3) of the 
section were repealed by Act 4 of 1912 mainly 
with the object of relieving the local Govern- 
ment from the necessity of dealing with the 
case of such persons. The amended section 
requires only that the action taken by the 
Sessions Judge should be reported to the 
State Government. Secondly the words “de- 
tained in safe custody” in S. 471, Criminal 
P. C. have been judicially interpreted as not 

meaning “detained in the custody of friends 
and relatives.” 

As S. 471, Criminal P. C. now stands it is 
essential that the accused should be detained 
in a place. The word “detained” denotes cur- 
tailment of liberty. It is obligatory on the 
Court to order detention in a place and not 
With a person. In a case where a Court in 
^suing an order under S. 471(1), Criminal 
P. C. ordered the accused to be detained in 
the custody of his father-in-law and 
brother it was held that the order could not 
be sustained and had to be set aside See 

l^Mad Pillai’, 1948- 

(4) The correct procedure to be followed is 
as follows and the operative portion of the 
order of the Sessions Judge should run thus : 

“having found the accused guilty of murder 
under S. 302, Penal Code but insane at the 
time of the commission of the act I acquit 
him and direct him to be detained in the 
mental hospital and the action taken by me 
will be reported to the State Government. 
(The detention should be in the Mental 
Hospital, Madras, because the State Gov- 
ernment has prescribed in G O No. 1096 
(Public) dated 29-8-1913 the mental hospi- 
tals to which particular criminal lunatics 
of particular district should be sent namely 
the mental hospitals at Madras, Calicut and 
Vishakapatinam; and Salem criminal luna- 
tics have to go to the Mental Hospital, Mad- 
ras).” 

(5) The learned Sessions Judge after hav- 
ing made this order should have detained the 
criminal lunatic in the jail at Salem and ad- 
dressed the executive District Magistrate of 
Salem for making arrangements for the re- 
moval of the criminal lunatic to the Mental 
Hospital, Madras. The relevant rules are to 
be found in Chap. 19 portion B of the Crimi- 


A. LR. 


«al Rules of Practice. The subsequent res- 
poiiSioihiy lor the removal of the criminal 
iUiiatic LO ihe mental hospital, Madras hes 
witn me e.iccutive District Magistrate, t^ 
Medical Odicer of the Jail and the police- and 
the rules regarding the escort etc, are set 
out la the standing orders of the Madras 
police so far as the police are concern- 
ed and the civil Medical Code so far 
as ine Medical officers are concerned 
and in the Madras Jail and Reform- 
tory Manual, Volume I, so far as the Magis- 
trates aie concerned. 

T Therefore the order of the Sessions 
Judge has got to be varied as follows, name- 
ly, that the accused having been found guilty 
but insane the Sessions Judge should direct 
the detention of the criminal lunatic in the 
mental hospital, Madras, and in the mean- 
while detain him in the local jail at Salem 
and address the executive District Magistrate 
for making arrangements for removal to the 
mental hospital, Madras, and finally report the 
action taken by him to the State Government 
in the Home Department. 

(7) On this criminal lunatic being removed to 
the Mental Hospital it will be open to his re- 
latives to apply to the State Government for 
the release of the criminal lunatic on condi- 
tions. The privilege of deciding whether the 
accused shall be released or not lies with th^ 
State Government and not with Court. The 
State Government has prescribed elaborate 
rules in regard to the release of these crimi- 
nal lunatics which are found set out in the 
Lunacy Manual published by Mr. Galletti, 
l.C.S. in 1906 and printed by the Superinten- 
dent, Government Press, Madras. 

(8) This criminal revision case of the learn- 
ed Public Prosecutor is disposed of accord- 
ingly. 

Order accordingly, 
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GOVINDA MENON AND 
KRISHNASVVAMI NAYUDU JJ. 

Devaraja Bhatt, Appellant v. V. S. Raja and 
others. Respondents. 

A. A. O. No. 689 of 1951, D/- 13-3-1952. 

Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (15 of 
1946), Ss. 2 (4) and 7 — Ejectment suit 
brought by Landlord against tenant decreed — 
Sub-tenant, party to suit, cannot plead protec- 
tion of his status under Madras Buildings 
(Lease and Kent Control) Act — (T. P. Act 
(1882), Ss. Ill and 115). 

Under the Madras Buildings (Lease and 
Rent Control) Act, a sub-tenant as such 
IS not recognised and if a landlord brings 
a suit in ejectment against his tenant from 
the Land upon which a building is cons- 
tructed by the tenant, a sub-tenant let into 
possession of the building cannot raise any 
question and submit that he has a status 
under the Act which should be safeguarded 
by its provisions. Whatever rights the sub- 
tenant may have against the tenant cannot 
anect the rights of the Landlord. So far as 
the Landlord is concerned, the sub-tenant 
does not exist at all & any proceedings by 
which the Landlord has got a decree 
against the tenant would be binding on the 
sub-tenant. (Para 5) 

Q S. Ill N 1 pt 7; N 23a: 

115 N 1 pt 2. 
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P. S. Balakrishna Iyer and P. S. Rama 
Chandran, for Appellant; D. Ramaswami 
Iyengar and R. Krishnamurthy, for Respon- 
dents. 

GOVINDA MENON J. : The proceedings out 
of which this appeal arises are absolutely de- 
void of merits and were rightly dismissed by 
the learned Subordinate Judge. 

(2) The appellant who was defendant 3 in 
O. S. No. 78 of 1946 on the file of the Sub- 
Court, Coimbatore, and who was a party res- 
pondent in A. S. No. 129 of 1948 on appeal 
therefrom to this Court, now contests that the 
compromise decree passed by this Court by 
means of which he was directed to surrender 
possession of the suit premises is null and void 
and should be treated as if it did not exist. 

(3) Defendant 1 was a lessee under the plain- 
tiff and defendants 3 to 13 were sub-tenants 
under defendant 1. What was originally let 
to defendant 1 was a piece of vacant land on 
which defendant 1 erected buildings at con- 
siderable cost. A portion of those premises 
was let to the defendant 3. In and by virtue 
of the compromise it was directed that the 
plaintiffs do purchase the rights of defendant 

1 in those buildings and get possession of the ' 
buildings. Defendant 3, though a party to the 
.appeal, did not in fact take part in the com- 
promise proceedings. But the learned Judge 
in the Court below on a construction of the 
decision of this Court in A. S, No 129 of 19^8 
has now held that defendant 3 is bound by the 
compromise and when the plaintiffs seek to 
execute the decree he cannot be heard to say 

that he would not surrender possession of the 
property. 

(4) Mr. P. S. Balakrishna Iyer for the appel- 
lant contends that the relationship between 
defendant 1 and defendant 3 is that of a lessor 
and lessee of a building which would attract 
the operation of the Madras Buildings (Lease 
and Rent Control) Act, under the provisions 
of which it was not open to defendant 1 to 
^ect defendant 3 in pursuance of a decree of 
Court. When, therefore, defendant 1 agreed 
to surrender the building to the plaintiffs on 
receipt of a sum of money as compensation, 
it cannot be said that the plaintiffs have ob- 
tained any right to eject defendant 3 from these 
premises in pursuance to the decree of Court. 
What IS further contended is that this Court 
went beyond its jurisdiction and acted in ex- 
cess of its authority in holding that the com- 
promise IS binding on defendant ?. The rea- 
son alleged is that the subject-matter of the 
appeal could by no stretch of imagination be a 
dispute between defendant 3 and defendant 1 
with the result that any claim which defendant 
3 had against defendant 1 could not 
judicated upon in this suit. 

(5) We have carefully read the udgment of 
Panchapagesa Sastri J. and in our' opinion the 
learned Judge took all the matters into con- 
sideration and found that the compromise was 
‘bona fide* valid and binding on iefendant 3 
Under the Madras Buildings (Lease and Rent 
Control) Act, a sub-tenant as such is not re- 
cognised and if a landlord brings a suit in 
ejectment a sub-tenant let into possession can- 
not raise any question and submit that he has 
a status under the Act which should be safe- 
guarded by its provisions. But Mr. Balakrishna 
Aiyar contends that the relationship between 
defendant 1 and defendant 3 is that of lessor 
and lessee and if that is so that relationship 


could not have been the subject of adjudication 
in the appeal. It may be so if defendant I had 
filed a suit against defendant 3. But what- 
ever rights defendant 3 may have against de- 
fendant 1, cannot affect the rignts of the plain- 
tiffs, So far as the plaintiffs are concerned, 
defendant 3 does not exist at all and any pro- 
ceedings by which they have got a decree 
against defendant 1 would be binding on de- 
fendant 3. We are, therefore, of opinion that 
the lower Court has rightly held that the de- 
cree of the High Court is not a nullity. This 
appeal is dismissed with costs. 

B/V.S.B. Appeal dismis.«?ed. 
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RAMASWAMI J. 

The Corporation of Madras by its Commis- 
sioner, Appellant v. Mr. A. D. Charles, the 
present President and Member of the General 
Committee of the Madras Club, Respondent. 

C. C. C. Appeal No. 56 of 1950, D/- 10-4-1952. 

Municipalities — Madras City Municipal 
Act (4 of 1919), S. 279 — Club providing food 
to members and guests — No strangers 
allowed — Club held did not require license. 

A club extensively patronised by Euro- 
peans, was governed by its own bye-laws 
and administered by a Committee. Among 
■ the amenities provided, there was a provi- 
sion for food and lodging in the manner 
stated in the bye-laws and on payment of 
charges specified by the appropriate autho- 
rities of the club. Food was supplied only 
to members of the Club. They were free, 
however, to introduce guests, provided they 
were over 21 years of age and were of 
accepted social standing. The wife of a 
member might as his guest, stay or take 
food in the Club even when he was him- 
self not present, but, otherwise, no guest 
was served with food except in the com- 
pany of the member who introduced him. 
No payment was accepted from the guest. 

No stranger was served with food in the 
club. Food was prepared in the Club out 
of the materials purchased out of the 
general funds of the Club. The charges 
paid by member for the supply of food 
were in turn, credited to the general funds. 

Held that the club did not fall under 
any of the three categories mentioned in 
S. 279 and that the Corporation could not 
direct it to take out a license. Moreover, 

S. 279 was not applicable to clubs. (Para 6) 

John and Rao, for Appellant; King and 

Partridge, for Respondent. 

REFERENCE Para 

(*52) 1952-1 Mad LJ 401; (AIR 1952 
Mad 814) * 5 

JUDGMENT : This is ap appeal preferred 

against the decree and judgment of the learned 
City Civil Judge of Madras in O. S. 784 of 1949. 

(2) The facts are : In the city of Madras there 
is a well known club known as the Madras club 
extensively patronised by Europeans, consisting of 
about 400 members. This club is governed by its 
own byelaws and administered by a Committee. 
Among the amenities provided by the club is pro- 
vision for food and lodging in the manner stated 
in the bye-laws and on payment of charges speci- 
fied by the appropriate authorities of the club. 
Food — breakfast, limch and dinner — is supplied 
only to members of the Club. They are free, 
however, to introduce guests, provided they are 
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over 21 yooi's of f.ge a id arc of accepted social 
standing. Tlic wife ci a member may, as his 
guest, s ay or take food in the Cij’o even v/hen 
he is himself not present, but, otherwise, no 
guest is served with food except in the company 
of ihe member who introduces him. No payment 
is accepted from uic guest; he is merely 'enter- 
laiiicd by the member who is charged for the 
food served to him and the guest. No stranger 
is served with food in the club. I^'ood is prepared 
in tile Club out ol the materials purchased out of 
the general funds of the Club. The charges paid 
by members for the supply of food are, in turn, 
credited to the general funds. 

(3 1 In these circumstances the Corporation of 
Madras directed this Club to take out a licence 
under S. 279, Madras City Municipal Act on the 
foot that it comes within one of the three cate- 
gories of institutions contemplated by S. 279. 

(4) The learned City Civil Judge came to the 
conclusion that this Madras Club did not fall 
within the ambit of S. 279 and therefore need not 
take out licence and decreed the suit of the club. 

Hence this appeal by the defeated Madras Cor- 
poration. 

(5) In appeal I am of the opinion that this 
Madras club does not fall within the ambit of S, 
279, Madras City Municipal Act for the following 
three good reasons. First of all, the section 
meticulously describes the types of places which 
are hit at by the section. Though Clubs consU- 
tutc a well known and distinct category of insti- 
tutions. they are not mentioned as one of these 
types governed by this S. 279. The Legislature 
cannot bo credited with such a blissful ignorance 
as to ignore these Clubs if it had really intended 
to make them come within the meaning of S. 279. 
On the other hand it seems plain as pointed out 
by the learned City Civil Judge that had the 
Legislature intended so. it would have added 

clubs” to many other names of places found in 
S. 279(1) and that it seemed plain that the le^is- 

consider that clubs stood in need 
Of the inspection, supervision and services, on the 
part of the Corporation, which the issue of a 
licence under S. 279 involves and entails. 

Secondly, this Madras Club cannot be brought 

Vi, type of institutions 

“ eating house. The terms 

ronm!?® house" and "eating house" normally 
nnhuv^ 1 to which the members of the 

thev ^ admission and in which 

r,? 1 Otherwise than as mere 

bve^lawc ^ ^’I'eady described the 

n would '‘"lenities provided by this Club and 

cluras omv to describe this Madras 

hoc Li f^f^etore, the learned City Civil Jiidre 

af eCate°dUnL ^^^."‘atter dfd not reqih?e 
mscusLd the pS '' in fact he has 

discussion of those English caseri^ nil ^ ^ , 

vant except to throw' addSaf St" on fs' 

slT^and'afMLr "" «fe'language^ 

stretch of ImagifaTon^TheTadTaT'^b^^f^; be 
described either as a lodging houLLoLPf-^ 
house. Therefore, we have to find whethef thil 
club would come within the second category of 

institutior^ VIZ, any place whore the public are 
admitted for repose. i uuiiv. tuc 

The lilies of the Madi\as club excluding all 
excepting the members of the Club would show 
that this Club could not be an institution where 
the public can go and have repose. The third 
category of institution mentioned in S. 279 is a 


fSa/^aiiaya!/a?hi Jiao J,) A, I R 

place where food is sold or prepared for sale 
No douol a the expressions are construed by theml 
selves, thCy cn.i oe stretched to fanciful lensths 
and will take m to mention one illustration, even 
Vaishnaviie temples. On the other hand we must 
remember that the constructions that should bP 
placed cn this third category must be“dem 
pnens’ to be of the same variety as the other 
two categories enumerated above, in order to 
support this conclusion that it was a place where 
food was sold or prepared for sale, the arf^ument 
which was advanced in the lower court was that 
tlie tax ofiicers are assessing the Madras Club to 
sales-tax. But this argument does not now 
support the position taken by the Corporation in 
view of the recent decision of Mack J. in — 
'Cosmopolitan Club Madras v. Deputy Commercial 
Tax Officer , 1952-1-Mad LJ 401 wherein my learned 
brother held that the levy of sales tax has no 
scope. 

(6) To sum up this discussion first of all whereas 
many types of institutions are enumerated as 
coming within S. 279, clubs are not mentioned at 
all & which cannot be due to any oversight whatso- 
ever but due to a deliberate reason by the Legislature 
and secondly, the Madras club does not fall 
within any one of the three categories of institu- 
tions enumerated in S. 279. 

(7) In the result, the learned City Civil Judge 
was justified in holding that the Corporation, 
could not ask this Madras club to take out a 
licence and rightly decreed the suit for the plain- 
tiff club. 

(8) I affirm the findings of the learned City 
Civil Judge and confirming his decree and judg- 
ment dismiss this appeal with costs. 

B/R.G.D. Appeal dismissed. 
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SATYANARAYANA RAO AND RAJA- 

GOPALAN JJ. 

Commissioner of Income-tax, Madras, Appli- 
cant V. Ratanshi Bhavanji, Adoni, Respondent. 

Case Ref. No. 35 of 1950. D/- 19-3-1952. 

Income-tax Act (1922), S. 24(1) and (2) — 
“Set oh' against his income, profits or gains” — 
Meaning of — Share income from unregistered 
firm cannot be set off against loss sustained in 
speculation business. 

Section 24(1) speaks of “set off against 
his income, profits or gains." These words 
can only apply to income which has not 
already suffered tax but income in respect 
of which tax could be levied and collected. 
The word used is “income" and not “total 
income". It is against such an income, 
profits or gains that set-off is allowed. 
Hence, for the purpose of determining the 
loss to be carried forward under S. 24(2) 
the loss sustained by the assesses in a 
speculation business cannot be set off 
against the taxed share income received 
by the assessee as a partner of an unregis- 
tered firm. (Paras 4, 5) 

Anno: I. T. Act, S. 24 N. 3. 

C. S. Rama Rao Sahib, for Applicant; K. Sri- 
nivasan, for Respondent. 

SATYANARAYANA RAO J.: An interesting 
question has been referred to us for decision 
under S. CG(1), Income-tax Act, by the Income- 
tax Appellate Tribunal. The question for 
decision is: 

“Whether on the facts and in the circum- 
stances of the case, the taxed share income 
of Rs. 22,440 from the unregistered firm of 
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Messrs. Dharmashi Bros., could be _ set of! 
against the loss of Rs. 52,569 sustained by 
the respondent Hindu undivided family in 
speculation business for the purpose of de- 
termining the loss to be carried forward 
under S. 24(2).” 

The assessee is the kartha of a Hindu undivided 
family. The kartha was also a partner in an 


Business loss in speculation 
Loss— 

1. Income from commission agency ... 

2. Income from money lending 

3. Taxed share income from ^Messers. Dharmashi Bros. 
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unregistered firm known as Messrs. Dharmashi 
Brothers. During the assessment year, the 
assessee received as his share of the profit of 
the unregistered firm a sum of Rs. 22,440 on 
which tax was collected from the unregistered 
firm. His account of the total income of the 
loss as compiled by the Income-tax Officer is 
as follov/s : 

Amount Amount 

Es. as. p. Rs. as. p. 

52,509 0 0 ' 

538 0 0 

2.570 0 0 

22,440 0 0 


25,548 0 0 

Other sources ... ... ... 94 0 0 25,642 0 0 


26,927 0 0 


(2) It would be seen from this statement 
that the family incurred a loss of Rs. 52569 in 
speculation. This loss was set off by the In- 
come-tax Officer— which was affirmed by the 
Appellate Assistant Commissioner against the 
profits not only of the joint family but also 
against the taxed share income of the kartha 
from Messrs. Dharmashi Bros., which was a 
sum of Rs. 22,440. The balance of Rs. 26,927 
was allowed to be carried forward under S. 24 
(2) of the Act. The Appellate Tribunal re- 
versed the decision of the revenue department 
and held that the loss could not be set off 
against the taxed share income from the un- 
registered firm received by the assessee during 
the year. At the instance of the Income-tax 
Commissioner this reference was made to this 
Court. The question is whether the view 
taken by the Appellate Tribunal was right or 
whether the view of the department should 
prevail. 

(3) The set-off allowed under S. 24(1) of the 
Act is in respect of the loss sustained under 
one head against the profits or gains under 
one or more heads earned during the account- 
ing year. In the case of unregistered firms, 
under S. 14, if tax has already been paid by 
a partner of such firm in respect of any pbr- 
tion of his share in the profits and gains com- 
puted in the manner laid down in cl. (b) of 
sub-s. (1) to Section 16, it shall not be liable 
to be assessed to tax again, the reason being, 
as the income had already suffered tax it cculd 
not be subjected to double taxation. But un- 
der S. 16 the amount so exempted from further 
taxation is not excluded in computing the total 
income of the assessee. The result is in fix- 
ing the tax payable by the assessee and in 
order to determine the rate, the income exempt- 
ed from taxation under S. 14 should also be 
taken into computation. Under S, 17(2), after 
arriving at the total amount of the income-tax 
excluding the supertax which should have been 
payable on the total income, if no part of it 
is exempted from taxation, the department has 
to work out the proportion which the unexempt- 
ed portion of the total income bears to the 
total income, and bearing that fraction, in mind 
arrive at the total amount of tax payable by 
the assessee. In other words, if the total in- 
come is Rs. 10,000 and the exempted portion 
of the income is Rs. 3000, in order to arrive 
at the tax payable the total amount of the in- 
come-tax should be 7/lOths. It is only for this 


purpose and for this purpose alone the exempt- 
ed portion of the income of the assessee enters 
into consideration in the process of assessing 
the income of the assessee for the p urpose of 
tax under the Act. 

(4) The language of S. 24(1) when it speaks 
of “set off against his income, profits or gains” 
can only apply to income which has not al- 
ready suffered tax but income in respect of which 
tax could be levied and collected. It is against 
such an income, profits or gains that set-off 
is allowed. The word used is not '‘total in- 
come” but only ‘income” and that is important 
to bear in mind in order to find out 
against which income the set-off is allowed. It 
is not against the total income but only against 
the income and profits or gains under any 
other head in that year; that is, in respect of 
which tax could be collected. The object of 
the set-off is to reduce the liability of the 
assessee in respect of the amount of tax pay- 
able by him by taking into consider.ation not 
only the profits but also the losses; as other- 
wise it will be inequitable to call upon the 
assessee to pay the tax on profits earned by 
him under one head, leaving alone the losses 
sustained by him under the other neads, even 
though the losses might exceed the profits or 
may be equal to the profits or may be lower 
than the profits. 

(5) There is the provision introduced in S. 24 
by the Amending Act of 1939 permitting the 
assessee to carry forward the losses to the next 
year, if the losses could not be set off in the 
year completely; but subject to the condition 
that in the succeeding year the loss could be 
set off only against the profits and gains of the 
same business in respect of which loss had pre- 
viously occurred. If the contention urged on 
behalf of the Commissioner of Income-tax by 
Mr. Rama Rao Sahib were to be accepted, the 
effect of carrying forward the loss after allow- 
ing the department to set off the sum of Rs. 
22,440 would be to reduce the amount of loss 
that could be carried forward, and in the suc- 
ceeding year if the assessee earned profits which 
exceeded the loss that is carried forward, the 
result wduld be in effect to subject the sum of 
Rs. 22,440 to double taxation for, by allowing 
a set-off in the accounting year, the loss was 
reduced, and the effect of reducing the loss was 
to increase the profits in the succeeding year 
which would be available for the purpose of 
tax after setting off the loss that was carried 
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forward. This in substance is really to subject 
the sum of Rs. 22.T10 to a further tax though 
It IS not actually levied and collected. We 
think, therefore, that the contention urged on 
behalf of the Income-tax Commissioner can- 
not be accepted and the question referred to 
us for decision must be answered in the nega- 
tive and against the Commissioner of Income- 
tax. As the Commissioner has failed he must 
pay the costs of the assessee to be fixed at 

B/V.S.B. Answered in negative. 


Balarama V. SuBBARAMA (Mack J.) 
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MACK J. 

v. Subbarama 

itedai and another. Respondents. 
da 2056 and 2057 of 1951. 

7;. r, Ksr ““ 

nPP’‘f’ntion is made by the de- 

Msseff decree 

passed against him and the Court makes a 

conditional order directing the decree to 

conditions in de- 
ftult of which the application is to be dis- 
missed, such an order is final for the pur- 

appeal allowed under O. 43 R 

appeal from such an order 
time begins to run from the date the order 
IS made and not from the date when the 

fhe ® further order dismissing 

the apphcation on the failure to perform 

A^IR 383, Foil.; 

^ ^ud AIR 1914 All 

7 ^ , (Para 6) 

Anno, Lim. Act, Art. 152 N 6- C P C no 

R. 13 N 29 Pt. 4. • a IN 0 , i,. i-. c., o. 9 

Iyengar, P. R. Varadarajan, 

fetiUone "T m’’ S ankar,-’fo; 
ponden"! ^’"'s’^naswamy Iyer, for Res- 

^““'■‘"''ae/Chronological/ Paras 

■27 1914 All 55) 6 

(/7) 51 Bom 67: (AIR 19'>7 Bnm i PP\ p 

^ hVad ^918 

(88 Ind ® 

(AIR 1944 ® 

?o^nt o^MfmitZn'’Sv7or Sm7 

R."l, 3 ravifrc'"‘' Passed^under 

This was decreed 'ex parte^ on ° He 

v'grs ?„ lyr f “ 

19-1-1949 directing the decree to bo^^tlt Iside 

paid by 7-2-1949 and in default th^ applied 
tion was to be dismissed The Detitinn^7^„ 
called on 8-2-1949 and the Court passe^a ftir! 
ther order Costs not paid. Dismissed.” The 
petitioner appealed against this order to the 
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District Judge, who on payment of Rs 41 
the petitioner to the respondent dirfeied the 
ex parte decree to be set aside In C R P 
No 1843 of 1949 filed by the plaintiff in thai 
suit against that order, Balakrishna Ai?ar J 
set aside the order of the District Judge obi 
serving that there was no finding that the an- 
pellant was prevented by suWnt cauf^ 
from appearing in the trial Court on the rel^ 
vant date, and inter aha directing a auestiot^ 
of lirnitation, viz., that the appeal to the Dis- 
^ict Judge was time barred to be heard and 
disposed of. The learned District Judge 
missed the appeal with costs on the solf^ 
ground that the appeal was time barred as the 
order to be appealed against was the first 
Older dated 19-1-1949 and not the formal order 
of dismissal on 8-2-1949. If the latter date is 

taken into consideration, the appeal would be 
m time. 

point has arisen In another 
suit, O. S. No. 139 of 1950 filed by the plaintiff’s 
wife for maintenance in which she claimed 
Rs. 30 a month. This was decreed ‘ex parte' on 
26-7-1950. The application to set aside this 
decree was filed on 21-8-1950, and a conditional 
order passed on 25-10-1950. allowing it to be set 
aside on petitioner paying Rs. 35 costs and de- 
positing Rs 150 by 1-12-1950, with a direction 
that in default his application was to be dis. 

^application was called on 1-12- 
order Court passed the following 

"Costs alone tendered, but refused The peti- 
tioner wants time to pay Rs. 150.* The order 

woiks liself out. The petition is therefore 
dismissed.” 

f- Petitioner’s appeal to the District Court, 
C. M. A. No. 4 of 1951 was heard on the same 

To in previous appeal C. M. A. No. 20 of 

1J4J and similarly dismissed as being time 
barred in a separate judgment. 

(5) The point for determination is what is 
the criterion date for limitation in a case of 

iov purposes of an appeal. Under 
u. R. 1 (dB an appeal shall lie from an 

order under R. 13 of O. 9 rejecting an ap- 
plication (m a case open to appeal) for an 
order to set aside a decree passed ‘ex parte’. 
JJns IS the only provision in law under which 
these appeals lie. The conditional order pass- 
ed in these two cases is of a very common 
t.ype and frequently used on the admission 
side of this Court. It is regarded as a final 
order, one favourable to the petitioner, if he 
complies with the conditions by the appoint- 
ed date, whereas if he fails to do so, the order 
works itself out automatically as one of dis- 
missal adverse to the petitioner. In — ‘Ram- 

Y: L^J^shmayya’, ILR (1945) Mad 203, 
Mockett and Bell JJ. considered a conditional 
order of, dismissal of this kind and held that 
u was final and appealable, the further order 
of disrnissal for default of compliance, with 
the creditors, merely recording the legal posi- 
T on which had arisen from non-fulfilment of 

precedent. A different view was 
Inif Nair J. sitUng by him- 

ruliu u ^ Rajagopalachari v. Narasimha 
ihathachanar’, AIR 1925 Mad 1182, that the 

Court was merely con- 
dihonal and that it was only the final order 

Vv nnr?o? application to set aside the 
der o dQ appealable un- 

ditioml^^nr^o 

that if the 

y was not paid by the appointed date> 
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the petition will stand dismissed with costs. 
That decision was considered by the learned 
Judges in — ‘Ramayya v. Lakshmayya’, ILR 
(1945) Mad 203 and differentiated on the 
ground that in that case the parties all treat- 
ed the conditional order as open, and that on 
the date of subsequent posting, there was 
some discussion as to terms. The only fact 
from which this inference was drawn was the 
posting of the application to a following date 
as is apparent from the following observation 
by Madhavan Nair J. himself: 

"In this case all the parties as well as the 
Court treated the prior order as a condi- 
tional order because it appears, as I have 
already pointed out, from the note on the 
order passed on the first occasion that the 
petition was to be posted for 13-9-1923 
meaning thereby that no final order has 
been passed upon it and the learned District 
Munsif would pass final orders only on that 
day, and the subsequent history of the appli- 
cation also shows that it was never intended 
to treat the order as a final one.” 


have found great difficulty in differ 
entiating between cases in which conditiona 
orders passed in precisely the same term 
can be treated as final and those which canno 
be so treated. In the circumstances I prefer 
and I am also bound to follow the Bench deci 
sion ir> ‘Ramayya v. Lakshmayya’, ILI 
(1945) Mad 203, which took the view that sucl 
a conditional order is final and appealable. I 
is true that such an order, as the petitioner’ 
learned advocate contends, is in a sense favour 
able to him. He urges that his applicatioi 
has not been dismissed until he has failed h 
comply with the conditions, and that only afte 
his application is finally rejected that hi 
right of appeal arises under O. 43 R. 1(d). 

(6) Mr. T M. Krishnaswami Aiyar contend 
contra that the conditional order is one definite 
ly & finally rejecting the application under O 9 
R. 13, unless a condition is fulfilled by a cer 
tain date, and that a petitioner cannot wai 
without either appealing against the condi 

1?^ complying with the condition 
and then reckon time from the date on whid 

the order rejecting his application has worke! 
itself out. A different view appears to havi 

harmony with the viev 
of Madhavan Nair J. in — ‘RalagonalachJrf^ 
v. Thathachariar’, AIR 1925 Mfd n82 
Oldfield and Blakewell JJ. 

Pillai’, 1917 Ma< 
WN 815, a decision also considered in — 

Ramayya v. Lakshmayya’, ILR (194>51 Ma, 

203, and differentiated on the ^ounrt^t th 

precise terms of the order passed by thriowe 

Court were not set out there. A view it 

favour of the petitioner has been taken ht 

the Allahabad and Bombay High Courts i 

Full Bench of the Bombay High CoSrt in - 

67 (FB), held that an appeal lay against th( 
second order in such cases. Marten C J it 
his judgment made reference to two tyiaes n 
orders which were usual in the mofussil (a' 
a preliminary order and (b) a final order 
whereas on the original side of the High Cour 
there was only one order that if the applican 
did not comply with the condition stated hi' 
application was to be dismissed, and the orl 
ginal ex parte decree to stand. He then wen 
on to make the following observations (at p 
75) with which I am with respect in complet( 
agreement. 


"Though pro forma an appeal may lie, still 
in the vast majority of cases, the appeal 
will be one of those known as ‘hopeiessV 
because the conditions imposed by the lower 
Court will be reasonable ones and accord- 
ingly if they are not fulfilled, the only result 
will be that the appeal will be dismissed 
with costs. It can only therefore be in 
exceptional cases such as those where the 
lower Court has not exercised its discretion 
judicially or where quite unreasonable con- 
ditions are imposed, that an appeal of this 
nature can have any chance of success.” 

In — ‘Jagarnath Sahi v. Kamta Prasad’, 36 All 
77, a Bench of the Allahabad High Court, 
Ryves and Piggott JJ. also held that an appeal 
lay from the second order in such cases and, 
further more that the lower Court had juris- 
diction to extend the time for payment of the 
damages or to pass a fresh conditional order 
setting aside the decree upon terms, the ori- 
ginal order having become inoperative. That 
was a case in which a suit was ordered to- 
be restored to file on 31-3-1913 subject to the 
payment of Rs. 15 as damages by the appel- 
lant within three days to the plaintiff. The 
Subordinate Judge, who passed his order, was 
transferred immediately afterwards and the 
matter came up before his successor on 
4-4-1913, on which date the money was ten- 
dered in Court and refused by the plaintiff. 
The question arose whether the other Sub- 
ordinate Judge had jurisdiction to extend the 
time. This is a type of case which is always; 
cropping up. With great respect I am in 
agreement with the view taken by Mockett 
and Bell JJ. that the first order in such cases 
must be rega_rded as final and appealable. It 
is tantamount to a rejection of an appeal 
unless certain conditions are satisfied. It is 
open to a party affected by such an order to 
appeal on the ground that the conditions im- 
posed are too onerous, that the ex parte decree 
should be set aside or the suit restored to 
file without any terms at all. 

I am extremely reluctant to take this view 
to its logical conclusion pressed upon me by 
Mr. T. M. Krishnaswami Aiyar, that the 
Court after passing such an order is absolutely 
powerless, and hamstrings itself from passing 
any further order in the application, which may 
be necessitated by changed conditions or exi- 
gencies of various kinds. Under S. 148, Civil 
P. C. where any period is fixed or granted by 
the Court for the doing of any act prescribed 
or allowed by this Code, the Court may, in 
its discretion, from time to time, enlarge such 
period, even though the period originally fixed 
or granted may have expired. The point 
would arise whether such discretionary orders 
passed from time to time extending time for 
compliance with conditions fixed by the origi- 
nal order will be appealable. A solution of the 
dilemma is by no means easy, and the ques- 
tion has, in no decision, which has been placed 
before me, been considered from the stand- 
point of limitation. Order 43, R. 1 (d) con- 
templates one appeal against the rejection of 
an application under O. 9, R. 13. A single 
application cannot be rejected on two different 
dates to permit of two different criterion dates 
for limitation. The only practicable and pos- 
sible view to take appears to be that the con- 
ditional order, which is the basis of the rejec- 
tion of the application, is the only appealable 
order, if the petitioner is aggrieved by it in 
any way or finds it impossible to comply with 
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the conditions as inequitable or onerous, in 
which case he sliould appeal against it within 
the prescribed period from the date of such 
order. Ir the Court does pass a further dis- 
cretionary order varying on his application the 
condiJioris of the original order or extending 
tiino lor porlonnancc which will form a fresh 
basis for a rejecUon of the application, it would 
be open to an applicant to file an appeal against 
,s!ch an order. It is clearly not open to a 
petitioner after such a conditional order is 
passed against him to do nothing at all as in 
Pie present cases by way of compliance or 
even by moving the Court before the dalo 
lixed for compliance to extend the time, and 
ilicn to claim a right of appeal frorn the date 
riri which the dismissal of his application for 
the default is recorded. The observations of 
Marten C. J. in — ‘Narayana Putappa v. Vaikun'o 
Subaya’, 51 Bom G7 (FB), reproduced supra, 
are apposite to the present cases in which it 
cannot be said that the terms imposed for 
setting aside the ex parte decree were un- 
reasonable or onerous. Bound as I am to fol- 
I low, the view in — ‘Ramayya v. Lakshmayya’, 
ilk (1945) Mad 203 with which as I have 
indicated with respect, I also agree that such 
a conditional order is final and appealable, it 
must follow, although this limitation aspect was 
not considered in that judgment, that these 
appeals against the subsequent orders of formal 
dismissal have been rightly held by the Dis- 
trict Judge to be time barred. 

(7) The petitions are dismissed, but on them 
T make no order as to costs. 


B/V.S.B. 


Petitions dismissed. 


A.l.n, 3953 MADRAS 362 (Vol. 40, C. N. 126) 

RAMASWAMI J. 

In re Annamalai Mudaliar, Petitioner. 

S. R. No. 3053 of 1952, D/- 3-9-1952. 

(a) Madras Co-operative Societies Act (6 of 
1932), S. 51(6) (a) — “Final” — Meaning of 
— High Court’s power to interfere. 

The clause "that the decision shall be 
final”, in S. 51 (6) (a) does not take away 
the right of the High Court to interfere 
but only indicates the finality so far as 
the right of appeal within the department 
is concerned. (Para 5) 

(b) Constitution of India, Art. 227 — Scope. 

Article 227 confers upon the High Court 
a power of supervision over all judicial 
matters decided by any Court or tribunal 
within the State. (Para 7) 

(c) Con.stitution of India, Art. 227 — Adini- 
siistrative and judicial control over tribunal. 

All agencies whether Courts or not, per- 
forming the duty of deciding disputed 
questions of right between parties on be- 
half of and under the sanction of the State 
and in accordance with State-made laws 
are placed under the administrative and 
Judicial control of the High Court. Thus, 
the High Court has got revisional juris- 
diction under Art. 227 by way of superin- 
tendence over the judicial work of a duly 
constituted tribunal, like the Deputy 
Registrar under the Co-operative Societies 
Act. (Paras 8, 0) 

(d) Constitution of India, Art, 227 — Supe- 
rintendence — Scope of. 


Superintendence includes power to 
guide, and encourage Judges of the sub- 
ordinate Courts, to direct subordinate 
Courts and tribunals to carry out orders 
ot the High Court; and to direct enquiry 
with a view to take disciplinary action 
for flagrant maladministration of justice. 
Case law summarised. (Para 12) 
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(c) Constitution of India, Art. 
abiiiig power of High Court. 

The extraordinary powers conferred on 
the High Court under Art. 227 enable the 
High Court to ensure that the tribunals 
are kept within the bounds of their au- 
thority and that they do what their duty 
requires and that they do it in a legal 
manner. (Para 12) 

N. R. Raghavachari, for Petitioner; Govt. 
Pleader, for the State. 
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ORDER : — This S. R. is sought to be filed as 
a Civil Revision Petition against the order dated 
15-10-1951, in the nature of an award, passed by 
the Deputy Registrar of Co-operative Societies 
Tiruvannamalai, in C. L. No. 920/50-51. 

(2) The High Court OfBce thereupon took two 
objections viz., that this Civil Revision petiton 
has not been filed within 90 days of the date of 
the order and secondly, that it does not appear 
that a civil revision petition of this nature can 
be preferred on the foot of Article 227, Constitu- 
tion of India. 

(3) Taking the first point, there is a delay 
of 8 days and the learned advocate is 
directed to file a formal petition for excusing the 
delay and orders will be passed excusing the delay 
This aspect of the case need not detain us further 

(4) The maintainabUity of this S. R. as a civii 
revision petition depends upon the decision 
whether it would be open to the High Court to 
revise the order. Under S. 51 (6) (a) of Madras 
Act 6 of 1932 any decision passed by the Regis- 
trar undef cl. (a) of sub-s. (2) or under sub-s (5) 
shall be final and shall not be called in question 
in any civil or revenue Court. Section 57 pres- 
cribes a revision to the local Government or to 
the Registrar from such a decision. In this parti- 
cular case the petitioner has not pursued the 
remedy under S. 57 of the Act. Secondly, it is 


contended by the Government Pleader that Art. 
227, Constitution of India is not couched in such 
wide terms as Art. 223 which enables the High 
Court to issue to any pei'son or authority, includ- 
ing in appropriate cases any Government, various 
writs for the enforcement of any of the rights 
conferred by Part Hi of the Constitution of India 
or for any other purpose and that Art, 227 has 
to be construed as one conferring on the High 
Court no special authority beyond general superin- 
tendence on subjects set out under the various 
sub-clauses therein. Ihirdly, it tvas contended 
that the tribunals contemplated therein, are those 
tribunals w^hich though not described as courts 
strictly speaking, discharge the same or analogous 
functions as are being discharged by Courts and 
that the Registrar is not one such tribunal syno- 
nymous with court. I shall now deal with these 
points one by one. 

(5) Point 1 : The clause inserted “that the de- 
cision shall be nnal”, in S. 51 (6) (a) of Madras 
Act 6 of 1932 has been the subject of decisions 
of Madras High Court. This High Court has held 
repeatedly that this clause does not take away 
the right of a Court to interfere but only indi- 
cates the finality so far as the right of appeal with- 
in the department is concerned; see the Bench 
decision of the Madras High Court in — ‘Valli Am- 
mal v. Corporation of Madras’, 23 Mad LJ 531. 
Dealing with the word ‘final’ in S. 287(3) of the 
Old City Municipal Act, See — ‘Narasimha Rao 
V. The Chairman Municipal Couiicii, Narasaraopet,’ 
68 Mad LJ 162, — ‘Ramasami v. Muthuvellappa’, 
44 Mad LJ 1. The exclusion of the High Coui't’s 
jurisdiction is ‘ultra vires’ has been held in — 
‘Ram Dubey v. Government of Madhya Bharat’, 
AIR 1952 Madh B 57; — ‘Jagannath v. Mt. Puniya’, 
AIR 1952 Madh B 51; — ‘Israil Khan v. State’, 
AIR 1951 Assam lOo; — ‘Muhamad Baquar v. State 
of Hyderabad’, AIR 1951 Hyd 82; and — ‘Haripada 
Dutta v. Ananta Mandal’, 56 Cal WN 124. Point 
1 therefore has to be decided in favour of the 
petitioner viz., that the decision passed by the 
Registrar shall be final will not in any way pre- 
vent the High Court from interfering in revision. 

(6) Point 2 : The restrictions sought to be im- 
posed upon the scope of Art. 227, Constitution of 
India as well as confining the superinten- 
dence to administrative superintendence have 
been the subject-matter of a catena of deci- 
sions showing that the position taken by the Gov- 
ernment Pleader is untenable. In regard to the 
scope of Art. 227 viz., whether it includes powers 
of judicial revision as contra-distinguished from 
administrative supervision alone, we must bear 
in mind the following facts. Under section 107 
Government of India Act, 1915, ‘Superintendence’ 
was interpreted to include judicial as well as ad- 
ministrative superintendence, and the High Court 
was intervening by revision in proper cases, under 
S. 107, Government of India Act, 1919, in cases 
where S. 115, Civil P. C. or S. 439, Criminal P. O. 
did not apply; — ‘Sholapur Municipality v. Tulja- 
ram’, AIR 1931 Bom 582 and — ‘Emperor v. Jam- 
nadas’, AIR 1937 Bom. 153 and — ‘Balakrishna v. Em- 
peror’, 57 Bom. 93 (F. B.) — ‘Manmatha Nath v. 
Emperor’, 37 Cal. W. N. 201. But sub-s. (2) of 
S. 224, Government of India Act, 1935, expressly 
barred this power of judicial interference and 
Beaumont C. J. in — ‘Balakrishna v. Emperor’, 
observed that this taking away of the power of 
extraordinary revision from the High Court was 
an unfortunate thing. By reason of sub-s. (2) it 
was held under the Act of 1935 that S. 224 had no 
application to legal proceedings and did not con- 
fer any fresh remional jurisdiction and that it 
only conferred powers of an administrative charac- 
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ter; — ‘Sakkal Sardar v. Issurdas’, I. L. R. (1941) 
2 Cal. 36(); — 'Jahriabi v. Basudeb', 54 Cal. W. N. 
628. Therefore it was held in the loilowing lead- 
ing cases tiiat I'ue Hi^h Court could not interfere 
in revision exercising judicial functions such as 
the Madras Board of Revenue as in — ‘Ryots of 
Garabaiidho v. Zemindar oi Fariakimedi’, 70 Ind. 
App. 129 (F. C.), or the Deputy Collector making 
an order under the Rent Act as in — ‘Bhagwan 
Dayal v. Ciioiidu Bur, ILR (1933* 1 Cal. 256 or the 
decision of the District Judge under S. 36, Legal 
Practitioners Act as in — ‘Re Adiraju Semanna’, 
ILR (193d* Mad 933 or the decision under the 
Bengal ^^un^cipal Act as in — ‘Bonbehari v. 
Maklian LuV, ILR (1938) 2 Cal. G9. Other cases 
on v/hich it consistently held that the High 
Court could exercise its powers of revision only 
where no revision lay under S. 115, C. P. C. are : 

— ‘Municipality of Sholapur v. Tulja Ram’, AIR 

1931 Bom. 5o2; — ‘Lalta Devi v. Balkrishna’, AIR 
1933 Lah. 327 (382); — ‘Gokool Cnandra v. Moti- 
lal Ghose’, AIR 1931 Cal. 553; — 'Jowahir Singh 
T. Fleming Shaw & Co', A. I. R. 1937 Lah. 28; — 
‘Indubala v. Lakshminarayan’, A. 1. R. 1935 Cal. 
102 (107*; — ‘Beii Ram v. Lai Shah’, A. I. R. 1935 

Lah. 956 — 'Soloman v. S. C. Stork’, A. I. R. 1934 

Cal. 758; — ‘Lokenath v. Abani Nath’, A. I. R. 1934 

Cal 102; — ‘Behari Lai v. Sardarilal’, A. 1. R. 1933 

Lah. 605; — ‘Ganesh v. Asanand’, A. I R. 1933 Lah 
259; — ‘Bhimnath v. Jagannath’, A. I. R. 1925 Pat 
674. 

(7i But under the Constitution of India, Art. 
227 is a reproduction of S. 224, Government of 
India Act of 1935 v/ith the following changes; 
(i) "aiid tribunals throughout the territories” have 
been added in cl. (1* alter courts; (ii» Sub-s. (2» 
of S. 224, Government of India Act 1935 has been 
omitted; (iii) Cl. (4) of Art. 227 has been newly 
provided; I have already pointed out how sub- 
B. (2) of S. 224 baired judicial interference bv the 
High Courts. This omission of sub-s. (2* of S. 224 
in this Article shows that the Constitution of 
India has restored to the High Court the power 
it had under the Government of India Act of 1919: 

— 'Abdul Rahim v. Abdul Jabbar’, 54 Cal. W. N. 
445: — ‘Mani Ram v. Jhamru’, A. I. R. 1952 Him. 
P. ^ B. 24 (April*; — ‘Bimala Prosad v. State of 
West Bengal’, 55 Cal. W. N. 87 (S. B.). Therefore, 
it is now possible to hold by reason of this omis- 
sion tho.t the various conditions imposed by S. 
115, Civil P. C. for the exercise of revisional juris- 
diction as construed by the Privy Council deci- 
sion in — 'Vokatagiri lyengor v. H. R. E. Board’. 
Madras’, 62 Mad L. W. 374 (P. C.) and — ‘Joy 
Chand v. Kamalaksha’, C3 Mad L. W. 6: 1949-2 Mad 
L. J. 6 (P. C.) have been removed. That this 
would be the proper construction of the Article 
receives strong support from the express exemp- 
tion from the High Court's Suporiniendence of a 
Court or tribunal constituted by or under any 
law relating to Armed forces from which the 
inference is irresistible that all other tribunals 
and Courts, both civil and criminal are amenable 
to the supervisory jurisdiction of the High Court 
under Art. 227 Constitution of India : Vide — 
'Abdul Rahim v. Abdul Jabbar’, 54 Cal WN 445; 

— ‘Abdur Rahim v. J. A. Pinto’. AIR 1951 Hyd 
11 (F B* and — ‘Abdul Azi.'^ v. State’, AIR 1950 
All 611. Thus we arrive at the position that Art. 
227 confers upon the High Court a pow^r of 
supervision over all judicial matters decided by 
any Court or tribunal within the State; — 'Bimala 
Prosad v. State of West Bengal’, AIR 1951 Cal 
258 (S B) — ‘Muhamnd Baquar v. State of Hydera- 
bad'. AIR 1951 Hyd 82, — 'Hanuman Prasad v. 
Ram Autar’, AIR i952 Vindh P. 10: — ‘Jagannath 
V. Mt. Puniya’, AIR 1951 Madh B 61 (April); — 
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Municipal Board Allahabad v. District Judge 
Allahabad’, Am 1952 All 505. * 

(8) Point 3. The argument is that Art. 227 
covers only cases of tribunals discharging the 
same or analogous functions as were being dis- 
charged by Courts. This argument was advanced 
in — ‘Haripada Dutta v. Ananta Mandal’, 56 Cal 
WN 124 and repelled by Chakravartti and 
Mookerjee JJ. It was pointed out therein that 
the word ‘Ti-ibunal* in Art. 227 means a person 
or a body other than a Court set up by the State 
for deciding rights between contending parties in 
accordance with the rules having the force of law 
and doing so not by way of taking executive action 
but of determining a question. The learned Judges 
have pointed out how in this view the Commis- 
sioner of a Division acting as the appellate 
authority under the Motor Vehicles Act was held 
to be a tribunal within Art. 227 in — ‘Sabitrl 
Motor Service Ltd. v. Asansol Bus Association’, 55 
Cal WN 81 and an appellate Court under the 
Rent Control Act of 1950 was held to be a tribunal 
in — ‘P. C. Gidia v. B. A. Basil’, 55 Cal WN 611. 
The learned Judges concluded that the effect of 
the addition of the word ‘Tribunal’ to the word 
‘Court’ in Art. 227 and the removal of the bar 
against revision of judgments in exercise of the 
power of superintendence, meant that all agencies 
whether Courts or not. performing the duty of 
deciding disputed questions of right between 
parties on behalf of and under the sanction of the 
State and in accordance with State-made laws 
are placed under the ‘Administrative and judicial 
control of the High Court.’ On this line of reason- 
ing we have other decisions which may be use- 
fullv referred to. In — 'Kartar Singh v. Custodian 
M. ‘e. P. Pepsu’, AIR 1952 Pep 82. Teja Singh 
C. J. ond Kesho Ram Passey J. held that the 
v;ord ‘Tribunal’ is a general term and it includes 
a Court of justice or in other words every Court 
of justice or a Court can be described as a tri- 
bunal. but every tribunal is not necessarily 
a Court, that since the Legislature has 
used both the words together their inten- 
tion appears to be that the word ‘Tri- 
bunal’ should have a wider meaning than Court 
or Court of justice and that probably it would 
be permissible to think that it is used in the 
popular sense meaning a person or body of persons 
having authority to hear and decide disputes so 
as to bind the disputants. In that case it was 
held that apart from the administrative and 
executive functions that the Custodian under 
the Evacuee Property Act. 1950. has to perform, 
it was also a part of his duty to work as a tri- 
bunal in the sense mentioned above and so In 
respect of what he did ns a tribunal he was amen- 
able to the jurisdiction of the High Court under 
Art. 227. In — ‘Union of Workmen, R. S. N. and 
I. G. N. & Rly. Co. Ltd. v. River Steam Na\nga- 
tion Co. Ltd.’. AIR 1951 Assam 95; Thadani C. J- 
p.nd Ram Labhaya J. held that a duly constituted 
Industrial Tribunal is a judicial body and amen- 
able to the jurisdiction of the. High Court In revi- 
sion under Art. 227 in regard to matters arising 
out of awards passed under the Industrial Disputes 
A^t. It is on the same principle that my Lord the 
Chief Justice and Panchapakesa Aj^ar J. have 
held in — ‘Dr. M. Krishnamoorthl v. State of 
Madras’. 1951-1 Mad LJ 709 that neither the 
Government nor the disciplinary pr(X‘eedings 
Tribunal holding enquiry on charges against 
Government servants and recommending discipli- 
nary action would fall under Art. 227. Constitution 
of India; and the Allahabad H^gh Court has held 
in —‘Mnthur v. E. I. Ry. Co.\ AIR 1950 AU 80 
(P B) that authority invested with jurisdiction 
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under the Payment of Wages Act 1936 is not a 
tribunal. The use of the unqualihed word jiuris- 
diction includes all different jui'isdictions of the 
High Court — Civil, Criminal, Admiralty, Tesoa- 
mentary, IVIatrinionial, etc. 

(9) Therefore the S. R. in this case can be 
preferred as a civil Revision Petition because 
this High Coui't has got revisional jurisdiction 
under Art. 227 by way oi superintendence over the 
judicial work of a duly constituted tribunal, like 
the Deputy Registrar under the Co-operative So- 
cieties Act. 


(10) The matter does not rest here because the 
superintendence conferred on the High Court does 
not mean any unlimited prerogative to correct ail 
species of hardship; vide — ‘Manmatha Nath v. 
Emperor’, 39 Cal V/.N. 201; — ‘Daimia Jain Air- 

ways Ltd. V. Sukumar Mukherjee’, AIR 1951 Cal 
193(S.B.). ‘Superintendence has been defined 
and explained in — ‘Emperor v. P. C. Tarapore’, 
AIR 1940 Sind 239 (F.B.), — ‘Rajkumar Sen v. 

Ram Sundar’, AIR 1932 P. Q. 69, — ‘Muhamad 
Baquar v. State of Hyderabad’, AIR 1951 Hyd 82 
and — ‘Israil Khan v. State', AIR 1951 Assam 106. 
The limits within which the prerogative can be 
exercised by the High Court have been the sub- 
ject-matter of several recent decisions and the 
scope of such exercise has now become fairly de- 
limited. I shall briefly summarise the recent w^eli- 
known decisions indicating the power to correct 
and interfere. In construing the scope of the 
powers under this Art. 227 we can usefully bear 
in mind the cases under S. 107 because it is now 
settled opinion that Art. 227 has restored to the 
High Court the powers exercised under S. 107, 
Government of India Act, 1915. The following 
summarised statement will indicate the scope of 
interference under S. 107. 

Denial of right of fail’ trial : — ‘ Jagdip v. Harku’, 
AIR 1926 Pat 37; decision hopelessly inadequate 
— ‘Bishun Mohan v. Narayan Prasad’, AIR 1924 

Pat 434. Indefinite postponement of trial- 

^himnath v. Jagannath’, AIR 1925 Pat 674- power 
to be exercised in doing real and substantial justice 
even in criminal matters : — ‘Pigot v. Ali Muham- 
mad’, AIR 1921 Cal 30 (S.B.). Misuse of power 
and non-exercise of judicial discretion: — ‘Mohi- 
deen v. Bukshi Ram’, 3 Rang 410 (F.B.); Order 
so bad on the face of it as to be in a sense denial 
of justice : — Mt. Maharup Kuer v. Mahabir Sineh’ 
AIR 1928 Pat 111; Gross error on the faS of 
record . — Mumgadu v. Emperor’, AIR 1925 Mad 
1144, Absence of reasonable opportunity of defence : 
— ‘Chater Bhuj v. Emperor’, AIR 1930 Lah 889’ 
Proceeding so erroneous as to manifestly amount 
to injustice . — ‘Venkata Ranga Bhusanam v 
Karelia RamaswamP, AIR 1923 Mad 500* No 
absolute bar to party coming to High Court before 
exhausting other remedies : — ‘Shebalak v Kama- 
ruddin’ AIR 1922 Pat 435 (F.B.); Refufal to 

frame triable issue: — ‘Sheo Prasad v Sukhu 
Mehto’, AIR 1923 Pat 518. c>uKnu 


Then coming to the High Court’s powers under 
Art. 227 it has been laid down that the Hio'h 
Court’s powers under Art. 227 are larger thin 
under S. 115 Civil P. C. — ‘Aswini Kumar v Domi- 
nion of India’, AIR 1952 Cal 251; — ‘Mani Ram 

V. Jhamru’, AIR 1952 Him P. & B. 24 and ‘Vur 

jee Vandass Moolji v. R. H. Singha & Co.’ AIR 
1952 Cal 290. The fact that other remedies are 
open will not prevent the High Court from inter- 
fering; vide — ‘Mani Ram v. Jhamru’. The 
following precis shows the existence of the powers 
to correct and interfere in the following cases* 
Without jurisdiction : —‘Daimia Jain Airways Ltd 
v. Sukumar Mukherjee’, AIR 1952 Cal 193 (SB)- 
Absence, excess or refusal of jurisdiction : — ‘siikh- 


deo v. Brij Bhushan’, AIR 1951 AU 667; Ignoring 
the provisions of iaw: — ‘Madhusudiian v. ohyam 
Dass', AIR 1952 Raj 3; Acting outride the limits 
of the Statute: — ■Gn'ish Chandra v. Girish Chan- 
dra', AIR, 1951 Gai 574; Proceeding against natural 
justice: — ‘Alt. Kheia V^ati v. Chet Ram', AIR 
1952 Punj 67; Consideration unjustified by Act; 

— ‘Raniiian v. Nurnoni’, AIR 1952 Cal 184; Find- 

ing not supported by evidence: — 'Anand Kumar 
V. Fateh Singh’, AIR 1952 Him P & Bilaspur 18; 
Injustice : — ‘Aswini Kumar v. Dominion of India’, 
Arbitrary dismissal of suit : — ‘Alani Ram v. 

Jhamru’, Miscarriage of justice by arbitrary or 
despotic approach; — ‘Jagannath v. Mt. Puniya’, 
AIR 1952 Madh B. 51; Illegal and improper order;" 

— ‘Gurdwara Anandpur v. Kartar Smgh’, AIR 
1952 Punj 122; Opposed to law: — ‘Samanta 
Radha Prasanna v. Province of Orissa’, AIR 1952 
Orissa 98; To secure fair and impartial trial trans- 
fer can be made: — ‘Muiiammad Abdul Raoof 
V. State of Hyderabad’, AIR 1951 Hyd 50 (F.B) 


Article 227 although it does not in terms give a 
right to interfere with orders is an article which does 
give a right to High Court to interfere in proper 
cases and therefore does give rights to the parties 
to move the High Court to vary or reverse orders 
i.e. to exercise powers similar to those exercised in 
appeal and hence must be construed in the same 
manner as provisions in a statute would be con- 
strued v/hich gave a right to parties to challenge 
a decision by appeal or revision: — ‘Bimala 
Prosad v. State of West Bengal’, AIR 1951 Cal 
258(S.B.). Where a tribunal has been set up 
under a special Act, it is the duty of the High 
Court to see, in the exercise of its power of superin- 
tendence, that such tribunal acts within the limits 
of the Statute creating it, and applies correctly and 
properly the laws it is authorised to administer : 
— ‘Girish Chandra v. Girish Chandra’, AIR 1951 
Cal 574. If in an arbitration under the Co-operative 
Societies Act, the conduct of the case and the de- 
cision is against all canons of justice, the High 
Court v;ill set aside the order of the tribunal under 
Art. 227 : — ‘Mt. Kheia Wati v. Chetram’, AIR 1952 
Punj 67. In the case of the Tribunals, the power 
of the High Court under Art. 227 at least includes 
power to require that the facts should be fully in- 
vestigated and fairly found and when found fairly 
considered after giving the parties a proper oppor- 
tunity to explain them : — ‘Haripada Dutta v. An- 
anta Mandal’, 56 Cal WN 124. Power conferred by 
Art. 227 is not in any way controlled under Art 
226: — ‘Ramprasad v. State, 1952 All LJ 161. 

(11) The substance of all these decisions can be 
summed up in three propositions viz. it does not 
involve a responsibility of the superintending tribu- 
nal for the correctness of the decisions of the in- 
fenoi* Courts, either in fact or lav/. If the inferior 
Court, after hearing the parties, comes to an er- 
roncous decision on a matter within its jurisdiction 
the Court having power of superintendence never 
interferes. The only mode of questioning the pro- 
priety of such a decision is by appeal. Nor can 
this power be mvoked to get round any express 
provision of the Code of Criminal Procedure or any 
other law. Secondly, the general superintendence 
confeiTed by this constitutional provision over all 
jurisdictions subject to appeal involves a duty to 
keep them within the bounds of their authority, 
to see that they do what their duty requires and 
that they do it in a legal manner. Therefore, the 
interference imder Art. 227 would naturally be in 
cases where there is a grave dereliction of duty * 
— ‘Shitab Singh v. Suraj Bali’, 1952 All LJ 283, or 
there is a flagrant abuse of fundamental orinciplea 
of law of natural justice or there is in existence 
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no other i' ’iiejy *'u- t d'.iiig the* wroiijv: — 
‘McidliUoAcU:. .! V. :: (•/.'..n ATii 3^32 Itaj 3; 

— ‘Basjnt ij.'i v. .3.' 10 ''-. Ai.l i'O.ii Vmclli P. 4; 
or pi''.Ar:ii, i.oA' ..n ... '■ oi jua.a — ‘.’jofuiiiatli v. 

Ml.’ p:i'i.va’. Aiiv V' >?. iviAdh ii .“*1: — d.iaiu Pam 


V. ./hanrr.’. Mr. l!/,-:; Pint P tv .L- L’-i: — ‘.sTin-a v. 
Datta (■■■’.: — Unico (d Worioo-vu oi K. S. N 

I. G. (v iVy Co v. K. S. N. Co Lid’, AIR 
19jl A.' .ill !'j; - 'Abdul iC.hirn v. Abdol Jabbar’, 
.34 Cal \VM 4yy. r.'-.T i.s All. 'M'i moioR lor correct- 
ing error:: - DuUnia Jain Airvay.^ Ltd. v. 

S 'buniL'.r Mubherj-'c’. AIR I9.3i Cal 193 «S.B.); — 
ASA.lo OL 'vVe:;t BeiiiT.ii v. Durga Deri’. AIK 1 ?.j 1 
Cal 109, or lo iii'erierc in ca.es of mere loiiure 
lo appi'cciaie o.udeneo on ihc perl, of a final tri- 
binab — ‘Paialai v. Ji/rinlar. AIR Sau 43; 
— ’/rrad Gnun v. Tne Stat *’, AlU 11)3! Assam 105. 

'1.,' I'l short. .'■.uperinl'‘ndenv:o includes pcv.'cr to 
guide, advic'' nnd cncour; g-.' Judges cf Uie suhordi- 
Inate Couris. to dir,''cl siilordinaic Courts and tri- 
biiuuis lo cany out its orders; and to direct en- 
cirny with a tic..'.* lo lake dn;;iplina»'y action lor 
flayr.Uii rneJadniini.-'.tratiou of justice; sec — 
■Emiau’or v. P. C. Taiapove\ AIR 1)10 Sind 239 
(F.D.i; — 'Sant Lai v. Kcdar Nath', AIK 1935 All 
519. and --'K,ajkiim.'"r Sen v. Rarnsundar’, AIR 1932 
PC C9. If we bear these propositions in mind and 
apply these wt ll-estabiished principles lo the facts 
,of the case on hand, the extraordinary powers con- 
iferred on the High Court under Art. 227 would 
^enable tlie High Court to ensure that the tribu- 
nal:: are kept within the bounds of their authority 
and that tiicv do what their duty requires and 
that Ui( y do it in a legal manner. 

(13» So this S. R. can be liled as a civil revision 
petition but its admi.csion deiicncis on the facts 
ol this case subjf'ct to th.c observations made 
above. Tiic oiTice note is answered accordingly and 
for consideration of admi3.sion post the matter. 

A / V.S.B. Ordered accordingly 
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SUBBA RAO J. 

Iw'himaiiSa Rovvtlier and another, Appellants 
V. TIio fviadras islamia Bducational institu- 
tion, Vallam, rcpre.sented by its Secretary 
and reprosc.itative, iViohidcen Batcha Rowtlien 
Uespondent. 

.Second Appeal No. 1G73 of 1918, D/- 29-1- 
HI32. 

(a) RogSnratmn Act (1908), Ss. ItvlXb) 
aiui 49 — Listrumciit creating title — No:i- 
r^'gRA.ratiofl — EiVcct of — Use for collattr.il 
iJurpo.'X-s — (Evitkuce Act (1873), S. 91). 

OijC N after retaining certain shoi'is for 
his maintenance and funeral expenses 
iiaiiitioncd the rest of his property 
a'norigsf hi.-; sons. After his death di::- 
pul -s arose amongst his sons and grand- 
•Mjii.s j’cgarding llio.se shops. The disputes 
w-ie jvdtied by a paiichayat. The dispu- 
bud.:, in accordance with the decision of 
lie* jK'.nchayat, executed an agreement ])y 
wliich tliey agreed that according to the 
(■•.press vvi.she- of N, K one of llio sons 
“‘^'‘msrlf, .should pay the othi amount of 

i. .. 347 payable in respect of the 

ahu'o.said .shop:' and redeem them nnd 
them absolutely" : 

fbeld (i) that tlm agreement purported 
)o confer for the first time title on K and 
thoreforo wa.s inadmissible to prove that 
title in the absence of registration. AIR 
J932 PC 00 , Disting; (Paras 4, 5) 


(ii) that though unregistered it could, 
hoaxxcr, lie relied upon to ascertain the 
charaGcr of the ixissession of K and his 
iioii::. (Para G) 

A.t.U'i: Rvg. Act, S. 17 N. 13; S. 49 N. 14; 
Lvi. 3. i)l N. 13. 

(h) Iransfer of Property Act (1883), S. 60 
— One co-mortgagor acquiring mortgagee 
riyld — Kedeniptioa by other — Suit for — 
Liruitiuion — (Limitation Act (1908), Art. 
148). 

Oiie of sc\-Gral mortgagors who re- 
deems the mortgage is subrogated to the 
rights oi the mortgagee and therefore the 
co-morlgagor can redeem the subrogee 
\.’!diin the period prescribed under Art. 

148, Limitation Act. Case law referred. 

(Para 7) 

Usufructuary mortgages of certain pro- 
pcitics were cliected on 27th, 28ih and 
;y)th IMarch 1867. On 16-11-1891 a parti- 
i’ou was elfected amongst the sons and 
grandsons of the mortgagee and in the 
deed of partition they admitted their pos- 
session of the mortgaged properties. In 
1931 and 1933 one of the co-moi xgagors 
redeemed the mortgages. On 3-6-1946 the 
representative of the other mortgagor filed 
a suit for redemption: 

Hokl that the suit was go\'crned by Art. 

118 and that it having l)een filed well 
within 6t) yeais from 16-11-1891, the date 
of acknowledgment, was not barred. 

(Paras 6, 7, 8) 

Antio: T P. Act, S. 60 N. 46; Lim. Act, Art. 
148 W. 18. 

K. Venkalarama, for Appellants; R. Gopala- 
Iyengar, lor Respondent. 

RLFPRENCES: Courtwise/Chronological ,/ Paras 
(’;^.2) 62 i\lad LJ 296; (AIR 1932 PC 55) 5 

AIR 1943 Bom 191: (208 Ind Cas 285) 7 
(’40) 19 Pat 938: (AIR 1941 Pat 147) T 

JUDGMENT: This is a second appeal against 
I ho decree and judgment of the Court of the 
Subordinate Judge ol Tanjore confirming that of 
the Disivict ^lunsif of Tanjore in O. S. No. 134 of 
1049. a .suit liled by the respondent for redemption 
of the usufructuavy mortgago.s and for possession 
of properties pertaining to its 7 10th share. One 
Nathar.'^a Kowther Ind feur sens and two daug- 
hters. They \v. re ILidir Hu -s.iin, Kaclivasa, Mohi- 
ucen-a. klohanuru.d K nni. Mlran Bivi and Chinna 
Piilai Bivi. Natheiva R’a'.vth’'v mortvmgod his three 
shop.s bcarinr; Nos. 11. 12 .u.d 13 rit\:ated in survey 
number 176 T-A at Valkmr- aclekku. Sethi village 
to one Nimin Rav.'Pwv cu 27 h. 2STh and 29th 
Mirrh Ut.G for a s'un of l-G. 297. Natharsa’s son 
Mc‘' Aic’n ta cr i'll cl a mertyaye in regard to the 
s.une properfes in favour of the said mortgagee 
for suu' 0 '' Rs. ■•0 on r'-12-!87S. Alter the death 
ot U>e ci'iy;r:J nu .■t;’’:,':;.or Ids four sons became 
cn'h'iml t > 2 lOch .-hevo each and the two daug- 
hh^r.s I 'ii’ h share ca.' h. Nc>-ir Bivi daughter of 
Coinaa Fiilii LVri and al^o daughter-in-law of 
K'ulir-a euecc'ded to her mother's i-TOth share 
and '^Ise 1 1 R.ad'.r.- Pa 2 lOPii share and thus 
i.'c: une enkk’ed to 3 lOt'n share in the mortgaged 
prop, evi Defcnd;mts 1 to 10 ;^ve her heirs. The 
oth-cr heirs of Natharsa convoyed their interest to 
the pkaintilT and the ple.intifL therefore became 
entitled to the 7 lOth share in the said properties. 

'•2' On 16-11-1891 there ^Yas a partition in the 
mortgagee’s family and his sons. Kamal, Mohide- 
ensa and Ne.lharsa got one shop each. Mohldeensa 
assigned his shop to Kamalsa. Kamalsa’s heirs 
received their proportionate share of the inort- 
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gage amount from Noor Bivi and released shops, 
Nos. 11 and 12. Noor Bivi instituted O. S. No. 
98 of 1932 on the file of the District Munsifs 
Court, Tanjore, for redemption of shop No. 13 
and obtained a decree on 28-6-1933 and took 
delivery of the shop on 18-7-1934. The daughters 
of Noor Bivi conveyed these shops to defendant, 
under Ex. D. 9 dated 13-12-1933. 

(3) The plaintiff who became the owner of 
7/ 10th share in the mortgaged properties filed 
the aforesaid suit for redemption and possession 
of the properties pertaining to its share. Defen- 
dants 1 and 10 pleaded that in a partition between 
the heirs of Natharsa the equity of redemption 
in the suit properties was allotted to Kadirsa 
and that, therefore, the other heirs of Natharsa 
ceased to have any interest in the equity of 
redemption. They further contended that they 
acquired right by adverse possession to the suit 
items. Both the Courts found that defendants 
failed to establish the exclusive right of Kadirsa 
to the plaint schedule properties. They also agreed 
in holding that the defendants did not establish 
their plea of adverse possession. Defendants 1 
and 2 have preferred the above second appeal. 

(4) The first question is whether the equity 
of redemption was allotted to Kadirsa in the 
alleged partition. In support of such an allotment 
defendants relied upon Ex. D. 2 dated 16-12-1378. 
Learned counsel for the respondent contended 
that this document was not admissible in evidence 
as it required registration. Ex. D. 2 purports to 
be an agreement entered into between the sur- 
viving sons of Natharsa and his grandsons. As 
the arguments turned upon the recitals in the 
document the material portions may be extracted : 

“Whereas Natharsa Rowther, our father and 
grandfather of Sheik Mohammad Rov/ther 
after partitioning and giving to us the other pro- 
perties set apart for the maintenance of him- 
self and his wife and also for funeral expenses 
the shops situated in the eastern row of the 

Jevuli shop street, Vallam V/hereas 

father and mother Ismail Bivi were under the 
protection of toe aforesaid Kadirsa Rowther 
after the partition effected in our family* 
whereas toe said Kadirsa Rov/ther met toe 
funeral expenses of Ismail Bivi Ammal on her 
death, whereas in accordance with the wish 
expres^d by Natharsa Rowther while he was 
alive that his funeral expenses should also be 
met by Kadirsa Rowther himself and that he 
should take the three shops absolutely toe said 
Kadirsa Rowther himself met toe funeral ex- 
penses of the said Natharsa Rowther whereas 
disputes arose among us as Mohideensa 
Rowther effected a second usufructuary 
.mortgage over the middle shop to Nadu-sa 
Rowther, son of Nijam Rowther of Kolik- 
kottai on the 5to of this month for a 
sum of Rs. 50 claiming the same as belonging to 
himself and took toe amount himself, whereas 
we have agreed to toe settlement made by the 
pancliayatdars that in lieu of the sum of Rs 
50 got by Mohideensa Rowther through the 
Otoi Sheik Muhammad Rowther should get the 
jewels worth Rs. 45 which belonged to Ismail 
Bivi and which were with Sheik Muhammad 
Rowther and about which there was a dispute 
that Kadirsa Rowther should give a sum of Rs’ 
45 to Muhammad Gani Rowther, that Kadirsa 
Rowther himself should pay the Otoi amount of 
Rs. 347 payable by Natharsa Rowther and 
Mohideensa Rowther in respect of the afore- 
said shops and redeem them and take them 
absolutely. 
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Now, therefore, we consent and agree that 
Kadirsa Rov/ther should pay a sum of Rs. 297 
being the amount due under the usufructuary 
mortgage executed by Natharsa Rowther in 
respect of the three shops and the sum of Rs. 
50 being the amount due under the mortgage 
executed by Mohideen Rowther, in all a sum 
of Rs. 347, redeem the said shops and take 
them absolutely.” 

The document was signed by the sons and 
grandsons of Natharsa Rowther and was attested 
by several witnesses. 

Under this document the heirs of Natharsa 
Rov.dher other than Kadirsa carried out the 
wish of Natharsa Rowther that the said shops 
should be given to Kadirsa Rowther. After the 
death of Natharsa RowUier there were disputes 
between the members oi the family. Those dis- 
putes were settled through the intcrveiation of 
Panchayatdars. As part of their decision Kadhsa 
had taken over the liability of Mohammad Gani 
and the other members gave the shops to Kadirsa. 
They fulfilled the v/ish of Natharsa Rowther by 
transferring the said items lo Kadirsa. Under 
Ex. D. 2 they purported to confer for the first 
time title on Kadirsa in respect of the three shops 
The document conferred title on Kadirsa and 
therefore it required registration and not having 
been registered it is inadmissible in evidence. 

(5) But it is contended that Ex. D. 2 did not, 

create interest in the immovable property but I 
had recorded the pre-existing gift. As I have 
already pointed out, it is clear from the recitals 
that Ex. D. 2 itself purported to create title though 
disputes between the memlDers of the family had 
their origin in a wish expressed by Natharsa 
Rowther. Learned counsel relied upon the judg- 
ment of the Judicial Committee in — ‘Bageshwari 
Charan Singh v. Jagarnath Kuari’, 62 Mad LJ 
296 (P C). There, the owner of an impartible 
estate made a gift in June 1909 of a portion of 
toe estate in favour of his second wufe who 
thereupon entered into possession. In 1916 the 
owner of toe estate filed a petition with th^ 
commissioner in which he related toe deed of gift 
to his wife, expressed a doubt as to whether the 
deed of giit was valid, and asked the commissioner 
either to declare that the deed was valid or to 
give sanction to the execution of a fresh deed of 
gift. The wife also filed a similar petition. One 
of the questions raised was whether the petition 
filed by the wife was admissible in evidence as 
it was not registered. Their Lordships in con- 
nection with that contention made toe following 
observations at page 301 : ^ 

“The distinction is between a mere recital of a 
fact and something w^hich in itself creates a 

title In the present case the statement 

in the petition of the respondent did not create 
any right in the Thakur. It merely acknowledged 
as a fact that such right was his. There was 
therefore, no necessity for registration ” 

Their Lordships, therefore, held that the petition 
did not create any right in Thakore but only 
acknowledged his pre-existing right. This judg- 
ment, therefore, has no bearing on the admissi- 
bility of Ex. D. 2. Here the document itself 
creates a right in praesenti and, therefore, not 
having been registered is inadmissible in evidence 

(6) It is then contended that this document 
though not admissible to establish title of Kadirsa 
or his heirs could be relied upon for the collateral 
purpose of .showing the nature of possession. It 
is undoubtedly true that a document inadmissible’ 
for want of registration can be relied upon for 
proving toe character of possession. The appel- 
lants can, therefore, rely upon this document for 
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the purp'):'.o of shO'.vi'A'j Ihat aftrr Ismail Bivi 
redreinod iho m(<rU.'!. A is Itcjm the years 
.1931 and 33 .si>e c a-ir.- a lo be in poASC^sion in her 
own ruin. Ibn lT.u Liiuum.stancc will not be 
oi Luu- pr.r ii .: 1 u,;: ' to the appcliuuts if the 


i'.'.'S be.'.i'ii'.;' 'ui the (ine.fliOii of limi- 
e.d .ers* do. ..ev.uen may now be stated. 


Uc'. 


• • 
\ 


moi1 ,a'es were dat(.d 27, 23 and 


suit lor r‘-J- o p’ u-.i be other .ViSe iii time. A lew 
reloraii’ 

"■atioji or 
'Pqa ' ' v\ ' 

2;)th ot Ah rail l337. Und'U' Ex. P. 1 dated 16-11- 
1891. i.e., the parhiioii that v/as elTectcd between 
■he .':on.s (■! tiie nn rtsabce they admitted their 
possession of the Knee shops as usufructuary 
mon^a^ees. 'Ihe Couit below liCid that the said 
admis.hon oi^^vali d as acknowledgment within the 
meaning of S. 19. Limitation Act. That, that 
admission was an acknowledgment was not dis- 
puted before u.e. One of the co-morlgagors, that 
is Noor Bivi redeemed mortgages in 1931 and 
1933. The rcpia senlaiivi'S of the other mortgagors 
filed the suit for redemption on 3-G-104G. If they 
arc entitled to redeem the mortgage their suit 
would be well within time under Art. 148, Limi- 
tation Aet as that article prescribes the period 
of limitation as sixty years. As the acknowledg- 
ment was dated 16-11-1391 thf' suit would not be 
barred before 16-11-1991. and the suit having been 
filed on 3-C-194G would, therefore, be within time. 

(7) The question, therefore, is whether one of 
several eo-morteugor.s could file a suit for redemp- 
iion against tlie other co-mortgagors who rede- 
emed the mortgage. The relevant provisions of 
t.he Transfer of Property Act road as follows: 

S. 91 : "Besides the mortgagor any of the 
following peiAsons may redeem or institute a 
suit for redemption of the mortgaged property 
namely, (ai any person (other than the mort- 
gagee of Uie interest sought to be redeemed) 
who has any interest in. or charge upoiu 
the property morlgagt d or in or upon the right 
to redeem the same; 

B. 92 : Any of the persons roforred to in S. 91 
(Other than the mortgagor) and any co-mort- 
gagor shall, on redeeming property subject to 
th^ mr)ilgage, have, so lar as regards redemp- 
tion. fovecicsure or sale cl such property, the 
same rights as the mortgagee who.se mortgage 
h^ i-edecms may have agaiast the mortgagor or 
any oilier mortgagee.” 

S. flu : Wiien one of several mortgagors redeems 
the mortgaged properly, he shall, in enforcing 
his rigiit of subrogation under 3. 02 against his 
co-morlgagors, be entitled lo add to the mort- 
gage money recovcu'able from them such pro- 
portion C'f the exp' user, properly inciUTod in 
such redemolion as is attributable to their share 
in the property." 

Under the aforesaid .sections it is obvious that 
the co-mortgagor will be subrogated to the rights 
of the mortgagee if he redeems the mortgage. 
To i)ut it in other words he will be substituted 
for the mortgagee whom he has paid off. 


The aforesaid sections have been amended by 
Act XX of 1929. Before the amendment there 
was a sharp conflict of judicial opinion in regard 
to the riudit of one of several mortgagors if he 
redeems the entire mortgage. But that conflict 
was set at rest by the amending Act. The effect 
of the amendment on the rights of a co-morU 
gagor has been succinctly and accurately stated 
by Sir D. P. Mulla in his Transfer of Property 
Act at page 598 (3rd Edn.) 

“All these defects now disappear, and under the 
combined effect of Ss. 91 and 92 the case of 
one co-mortgagor redeeming is merely an in- 
stance of subrogation. The redeeming mort- 
gagor has not merely a charge, but the mort- 


gage. as to his share in extinguished, and as 
to the shares of the other mortgagors he 

stands in the shoes of the mortgagee 

Where a co-moitgagor redeems the entire morU 
gage, his right as a mortgagee relates back to 
Hie date of the mortgage which he has redeemed 
for the benefit of priority over subsequent mort- 
gages." 

The question of limitation in regard to such 
a suit feii to be considered in — 'Mukha Narain 
Singh V. Ramiochan Tiwari', 19 Pat 938. The 
fads in that ca.se were, defendant 4’s predeces- 
.sors-in-interest executed a usufructuary mortgage 
in 1866 in favour of the predecessor-in-inlerest 
of defendant 3. The due date for payment was May 
or June 1870. Defendant 1 who is a transferee 
of a share of the mortgage property redeemed 
the mortgage in 1905. The plaintiffs who became 
the owners of the entire equity of redemption 
filed the suit on 4th September 1933 for redeem- 
ing their share of mortgage by proportionate pay- 
ment of the mortgage debt. It was not in dis- 
pute that Art. 148, Limitation Act applied. The 
question was whether the period of limitation 
started in 1870 from the due date of payment or 
in 1905 when defendant 1 redeem.ed the mort- 
gage. The learned Judges after noticing the con- 
flict of views that existed prior to the Amending 
Act of 1929 pointed out that by the Amending Act 
the co-mortgagor w'ho redeemed the mortgage 
was clearly subrogated to the position of the mort- 
gagee and they expressed their view on the ques- 
tion of limitation at page 944 : 

"Here also time liad begun to nm against all 
the mortgagors from the time when the right 
to redeem accrued, that is to say, from the 
due date of the mortgage, and did not cease 
to run against the plaintiffs merely because the 
other co-mortgagors redeemed the mortgage." 

This judgment is, therefore, authority for the 
position that one of several mortgagors who 
redeems the mortgage Is subrogated to the rights 
of the mortgagee and therefore the co-mortgagor 
can redeem ihe subrogee within the period pres- 
cribed under Art. 148 Limitation Act, that is 
sixty years from the due date of payment. 
Broomfield and Lokur JJ. expressed the same 
view in — ‘Raghavendracharya v. Vainan Sri- 
nivas', AIR 1043 Bom 191. There also a co-mort- 
gagor redeemed the entire mortgage and Uie 
other co-mortgagors filed a suit for redemption 
against the said co-movtgagor. The question for 
con.sideration was whether limitation would run 
under Art. 148. Limitation Act from the date 
of redemption or from the date when the debt 
becomes due under the original mortgage. The 
learned Judge observed at page 194 : 

"If the subrogee has the same rights as the 
mortgagee, the period of limitation for a suit 
against him must be the same and not 
different." 

They pointed out "that by reason of the amend- 
ments to Ss. 92 and 95. T. P. Act. a co-mortgagor 
who had redeemed the mortgage had all the 
rights of the mortgagee including the right to 
interest on being redeemed. I respectfully agree 
with the view expressed by the Bombay and 
Patna High Courts as they are consist-ent with 
the provisions of Ss. 92 and 95, T. P. Act. Indeed 
S, 92. T. P. Act clearly states that the co-mort- 
gagor redeeming the mortgage has the same 
rights as the mortgagee whose mortgage he re- 
deems may have against the mortg^or or any 
other mortgagee. 

(8) I, therefore, hold that the plaintiff’s suit 
for redemption having been filed within the 
period of sixty years from the date of the 
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acknowledgment is clearly within time. In the 
result the judgment of the Court below is correct 
and this second appeal is dismissed with costs. 
(Leave refused). 

B/M.K.S. Appeal dismissed. 
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RAJAMANNAR C. J 
AND VENKATARAMA AYYAR J. 

Adusumilli Venkata Gopala Rao and others. 
Appellants v. Yerreni Kantamma and others. 
Respondents. 

Appeal No. 186 of 1948, D/- 8-2-1952. 

(a) Civil P. C. (1908), O. 32 R. 3 — Negli- 
gence of guardian. 

Where a guardian of minor defendants 
raises frivolous defences and subsequently 
is convinced that it is not worthwhile pro- 
ceeding with those defences, it cannot be 
said that the guardian is guilty of negli- 
gence. Before it can be held that the 
failure to defend is evidence of gross negli- 
gence the Court must be convinced that 
there were substantial defences to the 
action and nevertheless, the guardian failed 
to advance and establish them. (Para 5) 
Anno: C. P, C., O. 32 R. 3 N. 12 Pt. 7. 

(b) Limitation Act (1908), Ss. 19, 20 — 
Insolvency petition filed against person — His 
right to acknowledge debt. 

Merely because an insolvency petition 

had been filed against the father, he does 

not lose his right to make a part payment 

towards a debt or to acknowledge a debt 

so as to enlarge the period of limitation 

TOt only against himself but also against 
his sons. 

Anno: Lim. Act, S. 19 N. 33; S. 20 N. 13. 

P. Chandriah and M. A. Narasayya Chow- 

Appellants; A. Sambasiva Rao and T 
Venkatadri, for Respondents. 

R^AMANNAR C. J : The plaintiffs in O S 

T!?Hcri in the Court of the Subordinate 

Judge of Masuhpatam appeal against the 
decree of the learned Judge dismissing their 

O S aside the defree in 

O. b. No. 33 of 1936 on the file of the samp 

defendant 1 against them 
and defendants 2 and 3. The plaintiffs IS 
the sons of defendant 2 DefenLnf i 

luted O. S. No. 33 of 1936 above LntSied 

to recover, a sum of Rs. 14893-13.6 due undtr 
two promissory notes dated 5th March iqIo 
executed by defendant 2, i.e., the^ather of the 
plaintiffs in her favour for Rs 870 ^ a a 

Rs. 605-9-3 respectively. As the' faLer had 
been adjudicated insolvent, the Official Re- 
ceiver was also made a party. The plaintiffs 
were all minors on the date of the institution 
of that suit and they were represented bv their 
mother as their guardian. She filed a written 
statement m wh,ch three defences were 
raised, viz., (1) that the amounts under the 
promissory notes were borrowed for illegal and 
immoral purposes, (2) that the promissory 
notes were barred by limitation so far as th° 
minor sons were concerned because the 
acknowledgment made thereon by the father 
was after a petition to adjudicate him an 
in.solvent had been presented and (3) that the 
rate of .interest was usurious. Though she 
filed the written statement, she did not appear 
at the time of the trial in person or by advo- 
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cate and an ex parte decree for the amount 
as prayed for was passed on 14th August 1937. 

The plaintiffs* mother thereafter filed an 
application for setting aside the ex parte 
decree. The learned bubordinate Judge by his 
order dated 4th November 1937 directed that 
the said ex parte decree be set aside on con- 
diiion of a deposit of Rs. 200 being made in 
Court within ten days of the date of the order 
and on default of such deposit, the application 
was to stand dismissed with costs The amount 
was not deposited and the ex parte decree 
was not set aside. Soon thereafter, Madras 
Act 4 of 1938 came into force and immediately 
after that the mother on behalf of the plain 
tiffs, applied to the Court for scaling down 
the debt. Eventually the debt was scaled down 
with the result that the entire amount pay- 
abie under the decree was about Rs. 5000 
After these proceedings, the plaintiffs com- 
menced the present suit out of which this 
appeal arises for setting aside the decree on the 
ground that their guardian had acted in a 
grossly negligent manner. 

(2) In the plaint it was alleged that there 
was a secret arrangement between defendant 
2 and the brother of defendant 1 under which 
defendant 2 promised to amicably settle the 
suit debt and other debts and on the faith 

1 representation, the mother of the 

plaintms was induced to remain ex parte and 
to suffer the decree. R was further alleged 
that the conduct of the guardian in not 

negli^of recklessly and grossly 

(3) At the trial the plaintiffs gave up the 
contention that there was a arrangement 
between defendant I’s brother and defendant 2. 

^ u that remained was to determine 

whether there was gross negligence on the part 
of the guardian of the plaintiffs* mother who 
represented them as their guardian was guilty 
of gross negligence and fraud. 

(4) The parties did not adduce any oral 

evidence in the case. The plaintiffs were con- 
tent to file a copy of the pleadings and other 
papers in O. S. 33 of 1936. The learned Sub- 
ordinate Judge found that the plaintiffs on 

whom certainly the onus lay, had not esta- 
blished that their mother was guilty of gross 
negligence or fraud in the conduct of the prior 
suit and dismissed O. S. No. 1 of 1946. 

(5) The only question which arises in this 
appeal is whether on the facts appearing from 
the documentary evidence, it can be held that 
the plaintiffs’ mother was guilty of any negli- 
gence or fraud Appellants’ counsel contended 
that the fact that certain defences were raised 
by the guardian coupled with the fact that 

eventually she did not adduce any evidence or 
try to establish those defences is itself proof 
of negligence. We cannot agree. If the guar- 
dian raises frivolous defences and subse- 
quently IS convinced that it was not worth- 
proceeding with those defences, it can- 
not be said that the guardian would be guilty 
of negligence. Before we can hold that the 
failure to defend is evidence of gross negli- 
gence, we niust be convinced that there were 
«ubstanti^ defences to the action and never- 
theless, the guardian failed to advance and 
establish them. Let us take the defences 
which were raised by the plaintiffs’ guardian 
in the prior suit. 

(6) There is nothing in the plea that the 
pa 3 mients made by the father on the promis- 
sory note were on 4th March 1933, two days 
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after the presentation of the insolvency peti- 
tion. It was admitted that the father was not 
adjudicated till several months later. Simply 
because an insolvency petition had been filed 
against the father, he does not lose his right 
10 make a part payment tov/ards a debt or to 
acknowledge a debt so as to enlarge the period 
of Jiniitalion not only against himself but also 
against his sons. As regards the other ground 
ot illegality and immorality, it is obvious that 
irum a mere allegation in a written statement, 
it cannot be assumed that the plaintiffs had a 
good case. At the trial of the suit, the plain- 
Tiilk did not care to adduce any evidence to 
show that they had a substantial defence on 
this ground. There is, therefore, nothing in 
the evidence to lead us to the conclusion that 
the olaintiiis had a good case, that the guar- 
dian knew that they had but did not lake any 
step to establish the defence. 

(7) As regards the last of the defences 
based on tlie provisions of the Usurious Loans 
Act, the matter has become academical be- 
cause of the application of Madras Act 4 of 
HK'IS to the case. It surely cannot be contended 
that any relief which the plaintiffs could have 
obtained under the Usurious Loans Act would 
have been so large as the relief which they 
eventually obtained under the provisions of 
Madras Act 4 of 1938. 

(8) In the circumstances we entirely agree 
with the learned subordinate Judge that the 
plaintiffs have failed to establish gross negli- 
gence or fraud on the part of their mother as 
wiardian in the conduct of the previous suit. 
The appeal fails and is dismissed with costs of 
respondent 1. 

B/VS,B. Appeal dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AYYAR J. 

K. R. Radhakrishna Ayyar and another, Ap- 
pellants V. T. S. Subramania Iyer, Respon- 
dent. 

Second Appeal No. 284 of 1948, D/- 13-2-1952. 

Transfer of Property Act (1882), S. 55 — 
Sale — Part of consideration left with vendee 
f(M' discharging prior mortgage — Vendee not 
discharging mortgage for a long time - 7 - Inte- 
rest accumulating — Vendee paying interest 
— Mortgage debt reduced under Madras Act 
4 of 1938 — Vendor cannot demand refund of 
balance of amount that would remain after 
paying off mortgage amount as reduced, when 
vendee had actually paid more than amount 
deposited, towards the principal and also in- 
terest. AIR 1943 Mad 482, Rel. on. (Para 3) 

Anno: T. P. Act, S. 55 N. 14. 

M. S. Venkatarama Iyer, for Appellants; G. 

R. Jagadeesan, for Respondent. 

REFERENCE /Para. 

(’43) ILR (1943) Mad 885: (AIR 1943 

Mad 482) 3 

RAJAMANNAR C. J. : The plaintiffs in O. 

S. No. 220 of 1946 in the District Munsif 
Court, Valangiman at Kumbakonam are the 
appellants in this second appeal. They sold 
some of their properties to defendant. 1 for 
Rs 12000 under a sale deed dated 14th Octo- 
ber 1921. The properties were at the time sub- 
ject to a mortgage which the plaintiffs had 
executed in favour of one Ramadoss Iyer on 
4th August 1918 for Rs. 2750. Out of the sale 


consideration of Rs. 12000 a sum of Rs. 3250 
was left with the purchaser, defendant 1 to 
discharge the amount due under the said mort- 
gage. Defendant 1, however, did not pay any 
money to the mortgagee forthwith. In or about 
1922 the plaintiffs were obliged to pay an 
amount of Rs. 800 to the mortgagee towards 
the interest which had accrued due. Subse- 
quently, defendant 1 sold certain of the items 
which he had purchased from the plaintiff to 
one Nagammal in 1931 for Rs. 4000 and 
directed her to pay out of the said amount, 
Rs. 2500 in part payment of the amount due 
under the mortgage. Nagammal accordingly 
paid Rs. 2500 to the mortgagee in 1934. This 
,imount appears to have been appropriated by 
the mortgagee towards the interest due as 
per the terms of the mortgage. In 1940 plain- 
tiff 2 executed in favour of the mortgagee an 
assignment of his share of the vendor’s ^ lien 
for the unpaid purchase money as additional 
security. Thereafter the mortgagee assigned 
his mortgage right as well as the right to the 
additional security to Nagammal herself. She 
instituted O. S. No. 67 of 1943 on the file of 
the District Munsif’s Court, Valangiman at 
Kumbakonam to recover the amount due un- 
der the mortgage. Both the plaintiff's and de- 
fendant 1 were parties to that suit. It was 
uUimately held in that suit that the amount 
due and payable under the mortgage was 
Rs 1847-8-0 after applying the provisions of 
S. 8, cl. (2) of Madras Act 4 of 1938. Defen- 
dant 1 paid that amount. 




(2) The suit out of which this appeal arises 
was filed to recover from defendant 1 any 
balance of unpaid purchase money. The basis 
of the suit was as follows. The amount of 
Rs. 2500 paid in 1934 must be deemed to have 
been paid by or on behalf of defendant 1 in 
discharge of his liability for the interest 
v/hich had accrued due subsequent to the sale 
to him and so that amount could not be said to 
have been paid from and out of the amount of 
Rs. 3250 left with defendant 1 at the time of 
the sale. It must, therefore, be held that de- 
ivndant 1 paid Rs. 1847^8-0 out of the amount 
of Rs. 3250 left with him and the plaintiffs 
were entitled to the balance as part of the un- 
paid purchase money. The learned District 
Munsif dismissed the suit. He held that de- 
fendant 1 should get credit. for Rs. 2500 paid in 
1934 and as the unexpended balance out of 
Rs. 3250 left with him was only Rs. 750 the 
plaintiffs could not obviously have a refund of 
any amount because the amount declared still 
due under the mortgage was Rs. 1847-8-0 for 
nrincipal as on 1-10-1937. There was an appeal 
to the learned Subordinate Judge of Kumba- 
konam but that appeal was also dismissed. 

(3) It was contended by Mr. M. S. Venkata- 
'•ama Aivar on behalf of the plaintiffs^ 
lonfs that the amount of Rs. 2500 paid in 1934 
■ o the mortgagee must not be taken as havmg 
b'^en paid from and out of the amount 

.3250 left with defendant 1 because that 
amount was paid qnd appropriated towards 
the interest which had accrued subsequent to 
<he date of the sale. The purchaser was in law 
the agent of the plaintiffs in respect of this 
sum of Rs, 3250 and as agent, defendant 1 
should have strictly followed the instructions 
of the plaintiffs, viz., to pay the amount ot 
Rs. 3250 towards the principal of Rs. 2750 and 
the interest which was payable on the date 01 
the sale, — so ran his argument. He relied on 
analogous legal positions such as for example 
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arise when money is left with a purchaser to 
aischarge an encumbrance and it subsequeni- 
iy turns out that the encumbrance had become 
unenforceable for some reason or another. He 
also relied on the well-established proposition 
ot law that if the consideration of a sale was 
the promise by the purchaser to pay the 
amount to a third party, and if within a rea- 
sonable time the purchaser did not pay the 
amount to the third party the vendor could 
sue to recover the amount from the pur- 
chaser, In our opinion, the facts of the present 
case do not attract any of the principles laid 
clown in dealing with the instances aforesaid. 
Here we have a case of a sum of money left 
with the purchaser to discharge a mortgage 
liability. Admittedly, the mortgage liability 
has been discharged by the purchaser paying 
a sum not less than the amount left with him 
vVhatever may be said in a case where the 
mortgage had been discharged by the pur- 
chaser paying to the mortgagee a sum not iess 
than the amount left with him, no question of 
refund could possibly arise in a case like the 
present in which the purchaser has parted 
with money not less than the amount left with 
him and utilised that amount for the discharge 
of the mortgage. It is obvious that in this 
case but for the payment of Rs. 2500 in 1934, 
th6 debt could not have been scaled down ap* 
plying the damdupat rule to Rs. 1847-8-6. It 

^^1 reduction that the 

plaincifl now claims a refund of purcha<^e 

money. But he could not have been entitled 
to rely on this fact but for the payment made 
by and on behalf of the defendant. 

In our opinion, this case is directly govern- 

decision in — ‘Subbarao v. Vara- 
daiah', ILR (1943) Mad 885. In that case, the 
vendor of certain items of immoveable pro- 

, discharge of a mortgage to 

which the properties were subject at the time 
of the sale. Subsequent to the sale, a sum of 
Rs. 1000 was paid by the purchasers to the 
mortgagee It was held that the purchaser^ 
were entitled to the benefit of the statutory 

Acf“"/'o? Madras 

Act 4 of 1938. It was urged on behalf of the 

vendors that the purchaser should not be 

given credit for Rs. 1000 which they had paid 

after the sale because that amount must be 

taken to have been paid towards the interest 

accruing due on the mortgage debt subtpmfln+ 

to the sale for which the purchasers were solely 

responsible by reason of their delav in nav 

rnent. The learned Judges held that the purl 

■-hasers were entitled to credit for the sum nf 

Rs. 1,000 paid by them to the mortgagee Th^/ 
observed : & s <=. xney 

"We are, however, inclined to hold that th^ 
appellants are entitled to credit for the en 
tire sum of Rs. 1000 paid by them to the 
mortgagee, for, the appellants are Uable to 
refund only the unexpended balance if anv 
of the purchase money in their hands It Is 
no doubt true that, if the appellants h4d not 
paid the sum, it would not have to be naid 
as all interest outstanding on the mortga 
on 1st Octooer 1937 was wiped out unde? 
Act 4 of 1938, but it cannot be said on that 
account that any payment made by the an 
pellants towards the mortgage debt before 
that date was not made out of the money 
left in their hands.” 

We see no reason to doubt the correctness of 
this decision on this point. In our opinion, it 
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is fallacious to treat the amount of Rs. 3250 
left with the purchaser as a separate fund sub- 
ject to some kind of trust to be utilised in a 
paiticular manner. 

The correct legal position in our opinion is 
this. The sale was free from encumbrances 
There was, however, an encumbrance out- 
standing at the time of the sale. To prevent 
the purchaser from being damnified the 
amount then due under the mortgage was 
allowed to be retained by the purchaser 
X Hereafter, it is true that as between the ven- 
cloi cind purchsssr^ it W3s thG piircli3S6r^s con** 
-ern to discharge the mortgage. It may be that 
11 the purchaser failed to discharge the debt 
and the vendor was damnified by the nur- 
cnaser’s default, the vendor may be entitled to 
damages. But if the money retained with the 
:.mrdiaser was utilised by him to discharge 
the mortgage and there is no sum left out of 
thai_ amount the vendor can have no manner 
01 nghi to a refund of any money as the ba- 
i-nce ot unpaid purchase money, simolv be 
cause there has been a delay in discharging 
uie mortgage and interest had accrued due 

f tv ^ hypotheti- 

( Y cas., if in this case the mortgage was notl 

whi?h date fur-' 

her interests had accrued due and a sum 

much larger than Rs. 3250 was due and pav- 

«ble for principal and interest but neverthe- 

® was prepared to take Rs 

iV’’? iJ? claim, can it be said 

t.hat the vendor is still entitled to a refund 

because fuX? 

til- Jo the mortgagee must have 

n-'mi interest; in our opi- 

i*® js not. In the present case, instead 
volur^ary remission by the mortgagee, 
there has been a statutory reduction of the 
debt. Even after that reduction, the total 
amount paid by and on behalf of defendant 1 

of the amount of Rs 3250 
which had been left with him. The plaintiffs 
would not, therefore, be entitled to claim a 

fund of any money as balance of unpaid pur- 
chase money. 

s®®°nd appeal fails and is dismiss- 
ed with the costs of defendant-respondent 

B/R.G.D. Appeal dismissed. 
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RAMASWAMI J. 

In re Natarajan and others. Petitioners 

Criminal Revn. Case No 607 anri r,-; 

Petn. No. 602 of 1951, B/. 26^1952 "■ 

Ac? ngllf (Temporary Powers) 

ment of ch’olam — Effect of* Madras 0**No 
550 (Food), D/- 18-6-1M8. ^ O- No. 

?* (Food), dated ,3-4-1947 is 

on^ an additional restriction on the trans- 
port of millets and this restriction is not 
inconsistent with the restriction in para. 2 

of G. O. No. 550 which mentions only 
some restrictions. The latter G. O. does 
imt say there should be no restriction on 
the transport of cholam. In other words 
the restriction in the former order regard- 
ing^ transport of cholam and other food- 
grains at night in order to prevent the 
runmng-in of contraband articles under 
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cover of night, remained in effect unsuper- 
seded. (Para 3) 

(b) Essential Supplies (Temporary Powers) 
Act S. 3 {Z) — Madras G. O. No. 550 

(Food), D, - 18-6-1948 restricting movement of 
foodgrain.s — Validity of — G. O. is not invalid 
on the ground that it empow'ers District Magis- 
tiale to notify roads on which restriction 
would apply — Government thereby does not 
abdicate or efface itself or delegate the power 
delegated to it by Central Government — 
G. 6. only prescribes mode by which Govern- 
ment exercises that power while retaining full 
control over it. (Para 4) 

R. Thirumalaiswami Naidu, for Petitioners; 
Public Prosecutor, for the State. 

ORDER : This is a criminal revision case filed 
against the order made by the Second Additional 
First Class Magistrate of Trichinopoly in C. C. 
No. 47 of 1951 and confirmed in C. A. No. 124 
of 1951 by the Sessions Judge of Trichinopoly. 

(2) The facts of this case have been fully set 
out in the judgments of tnc lower Courts and 
need not be recapitulated, because there is no 
di.spute concerning the facts before me and two 
points of law only are taken before me w'hich I 
shall deal with in the succeeding two paragraphs. 

(3) The first point taken is that in regard to 
this prohibition of transport of foodgrains by 
night G. O. No. 550 (Food) dated 18th June 1948 
has super.scdcd all the previous orders including 
G. O. No. 393 (Food) dated 3rd April 1947 and 
That therefore this accused has not committed 
any ot fence. But this contention is based upon 
an imperloct reading of the G. Os. referred to 
:ibov'e. Paragraph 2 of G. O. No. 550 (Food) 
dated 18th June 1948 lays down that, 

■ no person shall, mih effect from the date of 

this order transport cholam by road, 

rail, river irom any place within the limits 

of any District in the Province except under 
a permit." 

and paragraph 9 says that. 

"all orders including orders delegating powers, 

made in pursuance shall notwithstanding 

the supersession of the said order, continue in 
force, so far as they are consistent with the 
provisions of this Order, and shall be deemed 
to have been made under the appropriate pro- 
visions of this Order." 

In other words as pointed out by the learned 
Sessions Judge, C. O. No. 393 (Food) dated 3-4- 
1947 is only an additional restriction on the trans- 
port of millets and this restriction is not incon- 
sistent with the restriction in para. 2 of G. O. No. 
550 which mentions only some restrictions. The 
G. O. docs not say there should bo no restriction 
on the transport of cholam. In other words the 
restriction regarding transport of cholam and 
other foodgrains at night in order to prevent the 
running-in of contraband articles under cover of 
iiight, remained in effect unsuperseded. There- 
fore. this point taken is without any substance. 

(4) The second point taken is one with which 
we have all become familiar, namely, that there 
has been a delegation of the powers 'by the State 
Government of the powers delegated to them by 
the Central Government and that consequently 
the prohibition, by the District Magistrate I's 
•ultra vires’. S. 4. Essential Supplies (Temporary 
Powers) Act provides that: 

"The Central Government may by notified 
order direct that the power to make orders 

under S. 3 shall be exercisable also by.. 

..such Provincial Government or such officer 


or authority subordinate to a Provincial Govern- 
ment as may be specified in the direction." 

G. O. No. 393 (Food) dated 3-4-1947 prohibits any 
driver or owner or other person in charge of a 
motor vehicle to drive it with a consignment of 
foodstuffs between 7 p. m. and 6 a. m. on any 
road or land situated in a District which is noti- 
fied by the District Magistrate in the District 
Gazette. Subsequently the District Magistrate 
has notified the roads and published the notifi- 
cation along with the roads in the District Ga- 
zette. The contention is that in allowing the 
District Magistrate to specify the roads the Pro- 
vincial Government re-delegatcd its powers to an 
otficer and that this re-delegation is illegal and, 
therefore, the notification has no valid effect. 
This contention is undoubtedly due to a confu- 
sion of thought because in this case the State 
Government has not delegated its powers to the 
Collectors and the District Magistrate was not 
allowed to pass any order by himself but as a 
servant of Provincial Government was authorised 
to specify the roads in the District Gazette. I 
may incidentally point out that G. O. No, 393 
(Food) dated 3-4-1947 specifically says that it 
was passed "with the concurrence of the Govern- 
ment of India" and in effect the delegation to 
the officer, namely, the District Magistrate was 
in effect a delegation by the Central Government 
But apart from this, as pointed out by me. just 
now, the Collector was not empowered to lay 
down the principles of regulating or controlling 
but only to carry out the working of the prin- 
ciples. Therefore this is not a case of delegation 
of delegated powers or a case of abdication or 
effacement of the State Government in the 
matter of carrying out the powers delegated by 
the Central Government but a mode of exercis- 
ing these powers through their subordinates re- 
taining full control of the powers vested in them. 
The responsibility entrusted to the State Govern- 
ment under this delegation remains intact and 
there is no abdication of its own delegated powers. 
It follows from the above considerations that the 
contention based on the maxim ‘delegatus non 
potest delegare’ is not applicable to this case and 
the second point also must fail. 

(5) In view, however, of the confiscation of the 
cholam and the time, expense and trouble of 
these petitioners who had to undergo the ordeals 
of trial, appeal and revision, the period of im- 
prisonment is reduced to the period already 
undergone; and fine of Rs. 50 each (Rs. 150 in 
all) and in default to rigorous imprisonment of 
one month. Time for payment 15 days from the 
date of the receipt of this order by the lower 
court. 

B / M.K.S. Order accordingly. 
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GOVINDA MENON AND MACK JJ. 

In re Govindaswami alias Subbiah Kalin- 
garayar, Appellant. 

Criminal Appeal No. 864 and Cri. Revn. Case 
No. 1377 and Taken up No. 19 of 1951, D/- 


15-7-19.52. 

(a) Penal Code (1860), S. 302 — Sentence 
— Murder — Ordinary penalty is death sen- 


tence 


Lesser sentence imposed held 


improper. 


The ordinary penalty for murder is the 
death sentence unless some extenuating 
circumstance can be found to mitigate the 
extreme penalty and to justify the Court 
passing the lesser sentence. 
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An impression gaining prevalence 
amongst Sessions Judges that the law of 
murder has, in recent years, undergone a 
radical alteration in the matter of sen- 
tence and that the death sentence should 
not ordinarily be awarded unless the cir- 
cumstances attaching to the murder are of 
a particularly revolting nature in addition 
to its being premeditated and cold-blooded 
IS not correct. The law still remains the 
same. 

Held that in the circumstances of the 
case there were no extenuating circum- 
stances, nor could the youth of the accused 
or his fear or apprehension that the 
deceased would make a complaint against 
him for theft justify the lesser sentence 
imposed on the accused. (Sentence how- 
ever was not enhanced) (Para 4) 

Anno: I.P.C., S. 302 N 2 


(b) Criminal P. C. (1898), S. 234 (1) - 
Accus^ murdering A and B in the same nigh 
one after the other — Houses of A and 1 
^yided by a street which formed bouadar 
between two districts — Accused confessinj 
both m^ers in one statement ~ Separac* 
charge-sheefe l^d in two different Session: 
Courts there was no impediment ii 

trying: both murders together under S 234(1 

should have dealt with boti 
murders. (Para 

Anno: Cr. P. C., S. 234 N. 5. ‘ 


, J?- amicus curiae, lor Appel 

lant; Public Prosecutor, for the State. 

MACK J. : This is a strange and somewhal 
painful case of a youth aged 16 being found 
pilty of the murder of one Govindan Servai 
by cuttmg his neck with an aruval while he was 
asleep in his house on the night of 18 - 7-1951 
Accordmg to the prosecution and the evidence in 
this case t^ appellant also similarly cut one 
Malayappa Konan while he was asleep in his 
house on the other side of the street. Malayappa 
Konan hacked in the neck also died instantane 
ously. The learned Sessions Judge of “iSra' 
pain tried the present case only as reS the 

iv? * ^ while of the oninion 

that his action in cutting an innocent slLpinff 

man m the neck with an aruval was “very hein- 
ous” sentenced him to the leaser senSe for 
^asons which completely fail to conv^cl us 
pe extenuatmg circumstance which ap^aL to 
have been found was that thf» annoiinSf 
mitted this murder in fear that the decayed w?s 
intending to make a report against him at thi 
police station regarding a theft; 

ft) The motive evidence in this case mav ha 

briefly set out. Appellant was a youto wiS Led 

near the house of Govindan Servai and ^tneSed 
the latter counting some money he had boSowed 
from a Chettiar the morning previou<! tn tha 
murder and putting it into a pot ^at ni^M 
•Sovindan Servai’s mother p: w 1 swore tLt fhe 
saw the appellant stealing the money from a 
pot and running away with it. She chased him 
but he made good his escape. Krishnan Serrai 

P. W. 2 the younger brother of deceased also 
jomed in a vain pursuit. The nevt 
©oyindan Servai complained to respectabl? 
of the village including P. w. 12 ^d the othlv 
deceased Malayappa Konan who sent for 
apiteiiant and questioned him. The evidence 
to the effect that the panchayat advised Govin- 
Sepal to make a report to the poUce. It wL 
that night that Govindan Servai and his res- 


pectable panchayatdar Malayappa Konan were 
fatally cut by an aruval while they were asleep. 
At 3 a. m. that morning the appellant was found 
by the Station-writer P. W. 5 of Karamakudi 
police station about 4 or 5 miles from the scene 
of offence with a blood-stained aruval, M O 1 
tucked under his armpit. Appellant also' made 
a judicial confession in which he said that he 
cut first Malayappa Konan and then Govindan 
Servai while they were asleep in their house with 
an aruval because his mother and his elder sister 
taxed him at 10 p. m. that night with stealing 
this money from Govindan Servai and brought 
pressure on him to tell the truth to the police 
informing him that Malayappa Konan was him- 
self a witness to that theft. He described in his 
confession how he could not get any sleep and 
that he fell a victim to a temptation first 
to cut these two persons with a bill hook and 
then to go and surrender himself at the police 
station. There can be no doubt on the evidence 
of this confession and also from the evidence 
of P. ws. 1, 2 and 3 that it was the appellant 
who cut Govindan Servai with an aruval while 
he was asleep murderously on the neck with the 
intention of killing him. The conviction by the 
learned Sessions Judge is correct. On a perusal 
of the judgment I thought it was a fit case in 
which notice should issue for enhancement of 
sentence. 

(3) My learned brother is opposed on principle 
to a criminal Bench enhancing the sentence of 
tra^portation which the trial Court has seen fit 
to impose to the extreme penalty. I fully appre- 
ciate his great reluctance to interfere in such a 
case though personally I am prepared myself to 
do this most unpleasant duty in a proper case 
where the death sentence, in our opinion, ought 
definitely to have been passed. In deference to 
my learned broker’s view I agree that this appeal 
should be dismissed vnthout any enhancement in 
the circumstances. 

f4) There appears to be an impression gaining 
prevalence amongst Sessions Judges that the law 
of murder has, in recent years, undei^one a 
radical alteration in the matter of sentence and 
that the death sentence should not ordinarily be 
awarded unless the circumstances attaching to 
the murder are of a particularly revolting nature 
in addition to its being premeditated and cold- 
blooded. The law still remains the same The 
ordinary penalty for murder is the death sentence 
unless some extenuating circumstance can be i 
found to mitigate the extreme penalty and to 
justify the Court passing the lesser sentence 
In this case we are unable to find any extenuat- 
ing circumstances and even the youth of the ac- 
cused that he is 16 or 17 years old cannot be 
taken into consideration as an extenuating cir- 
cumstance; nor can mere fear or apprehension 
of a complaint bemg made against him of theft 
be so taken mto consideration. 

(5) There is a further aspect of the case on 
which we would like to make some observations. 
These two cases of alleged murder by the same 
appellant one after the other that same night 
brougit ^ they were into the same confession 
should obviously hpe been tried by one and the 
same Sesswns Judge. TTie street between the 
houses of Govmdan Servai and Malayappa Konan 

f to have been a boundary between 

the districts of Tiruchirapalli and Tanjore and 

to the jurisdiction 
of the Se^ions division of Tiruchirapalli and the 
othCT m thej^diction of the Sessions division 
of Tanjore. This appears to have been the only 
reason why two separate charge sheets were laid 
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in respect of tho3e murders. The learned Public 
Pro-'oeutor agrees that there was no impediment 
to the two murders being tried together under 
S 234fli. Cr. P. G. and il is indeed obvious that 
taie Court should have dealt with both these 
murders. He inforaiG us that the other case, 
when he hiot received instructions in February 
;his year, yas under coairnitment in a Magis- 
trave'.s Couro in Tanjore. We do not of course 
propo.se to .soy anything here about the merits 
of [he case in which the appellant is charged 
viUt the murder oi I-.Ialayappa Konan. That 
v.iil take its ordinary coursv-' uninQuenced by any 
observations made by us in this case on its merits. 

B BeT-.R. Appeal dismissed. 
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SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

VR. V. Veilayappa Chettiar and another, 
Applicant.y v. The Commissioner of Income-tax, 
Aiadras, Respondent. 

Case Referred No. 39 of 1950, D/- 4-4-1952. 

IncGirie-fa.’w Act (1922), S. 10 — Accretion — 
Capital asset — Utidsatioa of stock-in-trade. 

The asses.sees were partners in a firm 
vAiieh carried on money-lending business 
in Ceylon. The firm, being non-resident, 
wa.s iicver separately assessed; but the in- 
dividual income of the partners was consi- 
dered in the assessment, concerning them. 
The firm purchased in 1932 vacant sites 
in Aivibolangode and in 1934 and 1936 con- 
itructed certain structures which they let 
out to tenants. The money for the pur- 
chase of these vacant sites and also for 
putting up the structures came out of the 
money-lending business. They opened a 
.^•eparatc account in the money-lending 
busincs.s for this purpose. The rents deriv- 
ed from the tenants to whom the property 
was let were ahso credited in the separate 
account. In li)46 the property was sold 
for a sum of Rs. 45,000 and the net profit 
loaliserl by the firm was Rs. 9483 and the 
share of each partner was Rs. 4744. The 
property was not purchased in lieu of dis- 
charge of debts of the money-lending busi- 
ness but purchased independently from the 
funds of the partnership. From the beginn- 
ing the firm treated this as an investment 
and had no idea of ever selling this pro- 
perty until 1946 when the future of Indian 
business in Ceylon became uncertain and 
the firm was obliged to wind up its money- 
lending business in Ceylon and return back 
to India. 

Held that if, on the facts it was clear 
that from the beginning they intended this 
as an investment and not as a stock-in- 
trade, the mere fact that the income was 
included in the profits of the business 
would not convert what was a oanital in- 
vestment and a cnnitnl ass^^t intn a stock- 
m trade. The increased return derived bv 
the sale of the property was merely ah 
ar'crelion to the capital asset and not nro- 
fit earned by the utilisation of stock-in- 
trade. Hence the sum of Rs. 4744 was not 
liable to bo assessed as a part of the total 
income of the nssessec. (Paras 3, 4) 

Anno. Income-tax Act S. 10 N. 13. 

K. '^rinivasan, for Applicants; C. S. Rama 
Rao Sahib, for Respondent. 


(Satyanarayana Eao JJ A. 1. R, \ 

SATYANARAYANA RAO J. : The following 
question was referred to us for decision by the 
iiicon-ie-iax Appellate Tribunal, Madras : 
“Whether on the facts and in the circum- 

slai'ices of the case, the amount of Rs. 4744 1 

which was a profit realised on the sale of 

an asset belonging to the money-lending 

business of the appellant was liable to be 

assessed as a part of the total income of the 

assessee.’* 

V/e have no difliculty in answering this ques- 
tion m the negative and in favour of the 
assessc-es. 

(2> The applicants before the Tribunal were 
partners in a firm which carried on money- 
lending business under the style of V. VR. VR. 
Firm, Amoolangode, in Ceylon. The firm, be- 
ing non-resideni, was never separately assess- 
ed; but the individual income of the partners 
was considered in the assessment, concerning 
them. The firm purchased in 1932 vacant sites 
in Ambolangode and in 1934 and 1936 con- 
structed certain structures which they let out 
to tenants. The money for the purchase of 
chese vacant sites and also for putting up the 
structures came out of the money-lending 
business. They opened a separate account in 
the money-lending business for this purpose. 
The rents derived from the tenants to whom 
the property was let were also credited in the 
.separate account. In 1946 the property was 
sold for a sum of Rs. 45,000 and the net pro- 
fit realised by the firm was Rs. 9488 and the 
share of each partner was Rs. 4744. The part- 
ners claimed that this was a capital receipt 
and should not be included in the total income 
ot the assessees during the assessment year 
1946-47. This claim was rejected by the In- 
■ome-tax department and also by the appellate 
Tribunal and hence this reference, 

(3) From the statement of facts in the 
order of the Appellate Tribunal and 
from the judgment of the Appellate Tri- 
bunal in dealing with the assessment it 
is made clear that this property was 
r.ot purchased in lieu of discharge of debts of 
the money-lending business but purchased in- 
dependently from the funds of the partner- 
ship. It is no doubt true that the income was 
included in the profits of the business, but 
that does r.ot, in our opinion, make any di^ 
rcnce as the property acquired represents the 
capital invested by the firm, which of course 
earned some income, which was included m 
the profits of the business. It was never treat- 
ed as a part of the stock-in-trade of the 
money-lending business. Under different cir- 
cumstances it may be possible to treat the 
immovable property acquired in the course^of 
mone.v-lending business as part of the stock- 
in-trade of the business. But from the begin- 
^'ing the firm treated this as an investm^t 
and had no idea of ever selling this property 
until 1946 when the future of Indian business 
in Ceylon became uncertain and the firm was 
obliged to wind up its money-lending business 
in Ceylon and return back to India. 

(4) It is contended on behalf of the 

tax Commissioner by Mr. Rama Rao Sanio 
^bat the inclusion of the income in the profits 
of the business is a clear indication that it 
was treated as stock-in-trade. The Appellate 
Tribunal seems to have treated that the bi^ 
den of proving that it not a stock-in-trade 
but was an investment was on the assesses. 
We are not prepared to view the question 
from this point of view. If, on the facts, it is 
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cJear that from the beginning they intended 
this as an investment and not as a stock-in- 
trade, the mere fact that the income was in- 
cluded in the prohts of the business would 
1 not convert what was a capital investment 
and a capital asset into a stock-in-trade. The 
increased return derived by the sale of the 
property is merely an accretion to the capital 
asset and not profit earned by the utilisation 
'of stock-in-trade. The question therefore re- 
ferred to us, as stated already, must be ans- 
wered in the negative and in favour of the 
assessees. As the assessees have succeeded, 
they are entitled to their costs, which we fix 
at Rs. 250/-. 

B/D.H. Answer in the negative. 
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RAGHAVA RAO J. 

A. G. Nallaperumal Nattarayar, Petitioner v. 
Singaravelu Seennandar and Kolandayya 
Sennandar and others. Respondents. 

^^Cjvil Revn. Petn. No. 539 of 1948, D/- 11-8- 

Proyincial Insolvency Act (1920), Ss. 9, 40 

— Petition for re-adjudication — Reouire- 
ments. 

When the statute is thoroughly silent as 
to the kind of requirements under S 9 
which are to be fulfilled in the case ‘ of 
original adjudication where the statute 
deals with re-adjudication, it is not for 
the Court by a process of judicial con- 
struction to indulge in anything like a 
legislative enlargement of the Act. Hence 
on an application for re-adjudicatiori 
after the annulment of the original ad- 
judication on account of the failure of a 
composition scheme which intervened, it 
is not incumbent upon the petitioning 

creditors to_ satisfy the requirements of 

S. 9. AIR 1947 Mad 238, Disting, (Para 2) 

o ^ Ayyar, for Petitioner: 

S. Kothandarama Nayanar, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 

(’29) 56 Mad LJ 458: (AIR 1929 Mad 157) 3 

(’47) 1947-1 Mad LJ 4: (AIR 1947 ^ 

Mad 238) 3 ^ 

JUDGMENT : Mr. Ramakrishna Aiyar has 
raised an interesting point in this civil revi- 
sion petition. I have after hearing the elabn 
rate arguments of Mr. Kothandafama Naval 
nar on the point m question, come to the defi- 
nite conclusion that this revision must fail 

(2) The point raised is that on an applica- 

tion for re-adjudicaUon after the annulment 
of the original adjudication on account of the 
failure of a composition scheme which inter 
vened, it was incumbent upon the petitioning 
creditors to satisfy the requirements of Sec 9 
Provincial Insolvency Act. The petition for 
cancellation of the original adjudication and 
for re-adjudication was presented to the Court 
below under S. 40, Provincial Insolvency Act 
Mr. Ramakrishna Aiyar urges that the debtor 
ought not to have been re-adjudicated an in 
solvent because the persons applying for his 
re-adjudication did not prove that the debts 
alleged to be due to them were subsisting 
That such debts were not subsisting the learn* 
ed counsel has attempted to make out by re- 
lying on the provisions of S. 78, Provincial 
Insolvency Act. The creditors ought to have 
taken, once the original adjudication was an 


nulled, although at the same time as the an- 
nulment of the original adjudication, there 

as also an order vesting the property in a 
special appointee under S. 37, Provincial In- 
solvency Act, steps for the recovery of the 
debts due to them within the period limited 
by law, subject, of course, to the deduction of 
the period from the date beginning with the 
date of adjudication and ending with the date 
of annulment and if they chose not to file 
suits, then their debts would naturally get 
barred by limitation and, if so, those persons 
would lose their ‘locus standi’ to ask for re- 
adjudication. 

If this process of reasoning is correct, the 
conclusion follows, says the learned counsel, 
that the debtor ought not to have been re- 
adjudicated insolvent at all in the circum- 
stances of the present case. Mr. Ramakrishna 
Aiyar has sought to reinforce his argument by 
a reference to the several provisions of the 
Act, which go to show that after re-adjudica- 
tion, the same incidents as are indicated in 
the case of the original adjudication become ap- 
plicable to the case. With some reasonable 
\’ehemence, the learned counsel maintained 
that re-adjudication is only one form of ad- 
judication and that the same requirements, as 
have to be fulfilled in the case of an applica- 
tion for original adjudication have still to be 
fulfilled in the case of an application for a 
re-adjudication. I cannot say that the argu- 
ment did not cafry some force with it to my 
mind as I was hearing the learned counsel, 
and it also seemed to be that being in the 
nature of a quasi-criminal proceeding, the 
petition, whether for adjudication or for re- 
adjudication must be scanned with very meti- 
culous care with regard to the requirements 
which have to be fulfilled. But the require- 
ments in question are really to be gleaned 
from the statute itself, which cannot be added 
to or detracted from by an arbitrary process 
of construction. It seems to me that when 
the statute is thoroughly silent as to the kind 
of requirements under S. 9, Provincial Insol- 
vency Act, which are to be fulfilled in the 
case of original- adjudication where the sta- 
tute deals with re-adjudication, it is not for 
me by a process of judicial construction to 
indulge in anything like a legislative enlarge- 
ment of the Act. I feel constrained for the 
reasons given to repel the argument of the 
learned counsel for the petitioner. 

(3) Mr. Ramakrishna Aiyar has drawn my 
attention to the decision — ‘Akkayya v. Ap- 
payya’, 1947-1 Mad LJ 4 and states that this is 
a decision, which the Court below ought to 
have relied upon but did not rely upon in 
view that it took that view being covered by 
the decision — ‘Kami Reddi Timmappa v 
Devasi Harpal’, 56 Mad LJ 458 and which 
favoured the view that it was taking. 

(4) In answer to the argument of Mr. Rama- 
krishna Aiyar, Mr. Kothandarama Nayanar, 
the learned counsel for the respondent has en- 
deavoured to satisfy me that, where the an- 
nulment of the original adjudication is not 
one pure and simpliciter, but one coupled 
with an order vesting the estate in a special 
appointee under S. 37, Provincial Insolvency 
Act it makes a difference to the legal position. 
But the case in — ‘Akkayya v. Appayya', 
1947-1 Mad LJ 4 was itself a case of appoint- 
ment of a special trustee under S. 37 of the' 
Act and yet it was held that to the decision 
of that case, it did not matter. That case how- 
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ever turned upon an altogether different ques- 
tion and has very little in my opinion to do 
with the point, which arises for determina- 
tion at my hands. That was a case of a suit 
brought on the foot of a debt due to one of 
the (iebtors in the insolvency after the annul- 
ment of adjudication and the opinion of the 
learned Judge (Happell J.) was that not 
merely the period between the date of the an- 
nulment and the date of the suit was to be 
taken into account for the purpose of deduc- 
tion under S. 78, Provincial Insolvency Act 
init also the further time between the date of 
annuhnent and the date of the complete 
closure of the insolvency proceedings, which 
continued to some extent after the appoint- 

ent of a special trustee under S. 7, Provin- 
cial Insolvency Act. i\o such contention has 
been urged in the present case. 

Mr. Ramakrishna Aiyar has relied upon 
the decision more for the principle that he is 
very anxious to spell out of it than for the 
decision itself which turned upon a clearly 
different state of facts to what we have here. 
He says that if the principle or decision is to 
be applied to the present case the petitioning 
creditors in the present case who sought to re- 
adjudicate the debtor as an insolvent must be 
lield to have had their debts barred by reason 
of their failure to institute suits or take pro- 
ceedings in order to keep their debts alive 
and that, therefore, the order of adjudication 
was incompetent and that the debtor ought 
not to have been re-adjudicated insolvent on a 
petition lor re-adjuaicai .on oy su^n petition- 
ing creditors. As I have said, the decision 
cited does not bind me with reference to the 
i)i’(\sent case and I am not prepared to read 
more into it than what it actually contains. 

(5) Mr. Ramakrishna Aiyar has also stated 
that there seems to be power of review in 
Courts to modify or rescind the original order 
of adjudication quite apart from S. 35, Pro- 
\’incial Insolvency Act. But when dealing 
with file topic of re-adjudication, if there are 
specific provisions in the statute to guide us, 
I am not prepared to say that you will have 
to apply other provisions, but. assuming that 
other provision.^ applied, that is to say the 
provision for review which you have in the 
Civil Procedure Code, I have not been showm 
any reasonable ground for saying that that 
was the provision under which the Court be- 
low was invited to exercise its powers or 
that this is the provision under which I am 
equally bound to deal with this matter. As I 
have already stated, I have no hesitation in 
dismissing this revision petition as not well 
founded. 

(6) I dismi.ss it with costs. 

B/D.H. Revision dismissed. 
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RAMASWAMI J. 

In re N. Sankaranarayana, Petitioner. 

Criminal Revn. Cases Nos. 43 and 44 and 
Cri Rovn. Petns. Nos. 43 and 44 of 1952, D/- 
4-9-1952. 

(a) Madras Shops and Establishments Act 
(36 of 1947), S. 2(6) — Out-agency establish- 
ed by railway department to collect goods and 
send to railway station — Out-agency is 

establishmcTit. 

The railway department cannot perform 
all the functions involved in running the 


A. 1. R. 

railway. It has got to establish agencies 
for definite purposes. In places where 
there are no railway stations and goods 
have got to be collected and sent to the 
goods-shed the railway department in- 
stead of leaving it to private contractors 
employ out-agencies to canalise the trans- 
porting of all these goods to the railway 
.station. These agencies are subject to 
i'ule.s and regulations so that the public 
are not victimised in regard to the rates 
charged etc. by them. This does not make 
llie out-agency a part of the establish- 
)nent of the (Central Government. Hence, 
such an out-agency does not form part of 
the railway establishment and is an 
establishment within the meaning of S. 2 
(6) of the Act. (Para 11) 

(b) Madras Shops and Establishments Act 
(36 of 1947), S. 51 — Scope of S. 51 — Deci- 
sion of Labour Commissioner. 

Section 51 of the Act is a miscellane- 
ous departmental provision. It only means 
that the decision is final in so far as ap- 
peals in the department are concerned. It 
does not take away the powers of the 
Court to decide whether in the particular 
circumstances of the case the Madras 
Shops and Establishments Act applied or 
not. Hence, the decision of the Commis- 
.sionor of Labour is not a pre-requisite 
for a Magistrate to find out whether the 
offence for which an accused has been 
charged before him has been committed 
by him or not. (Para 13) 

P. S. Balakrishna Aiyar, for Petitioner; 
Public Prosecutor, for the State. 

ORDER : These arc two connected revision 
(‘a.ses which have been filed against the convic- 
tions and sentences of the learned Additional 
First Class Magistrate, Kollegal, in C. C. Nos. 
152 and 153 of 1951. 

(2) The facts are: The area occupied by 
Kollegal in Coimbatore district is ser\^ed by 
tlie Mysore railway. Kollegal itself has no 
railway station and Maddur is the nearest 
railway station. Therefore, an out-agency is 
working in Kollegal for the purpose of book- 
ing goods there for being sent to Maddur rail- 
way station. This out-agency at Kollegal has 
been taken by Royal Motor Service, Kollegal, 
through one Dr. Mahadevan. But it appears 
that it is managed by the petitioner before 
us who is .<;tatcd to be a brother of that Dr. 
A'laliadovan. 

(.'!) This establishment in Kollegal was 
\isitod by the Assistant Inspector of Labour. 
Gobichettipaiayam and he found that this 
out-agency did not maintain a register of 
wages for tlie persons employed in it, a re- 
gister of .employment in the prescribed form 
E or F or a notice in the prescribed form G or 
a register in the prescribed form H or a re- 
gister of holidays and leave in the prescribed 
form K for persons employed under this peti- 
tioner in this out-agency. It was further found 
that this petitioner failed to exhibit the 
notices containing the extracts of the Madras 
Shops and Establishments Act, 1947, and the 
rules, 1948, in English and Tamil and that he 
failed to maintain and produce them when 
dema»idod by the Assistant Inspector of 
Labour. 

(4) In addition the Labour Inspector also 
found that the timings of work were not in 
mnsonance with the provisions of the Madras 
Shops and Establishments Act and what is 
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more one particular individual was being em- 
ployed constantly exceeding the spread over 
penoas. 

(5j This Inspector therefore recommended 
the prosecution of this petitioner under the 
Madras bhops and Establishments Act to the 
Commissiouer of Labour setting out all these 
facts. The Commissioner of Labour on com- 
ing to the conclusion that this was a case fall- 
ing \^ithiii the iVladras Shops and Establish- 
ments Act and tnac mere nad been intractions 
thereof, sanctioned the prosecution of this peti- 
tioner excepting for the hours of work and 
the employment of that particular individual 
contrary to the provisions of the Madras Shops 
and Establishments Act. 


(6) The petitioner in the meanwhile has 
made a reference to the Traffic Manager of the 
Mysore Railway pointing out that he has been 

^ required by the Labour Inspector to observe 
the rules and regulations as required by the 
Madras Shops and Establishments Act and 
that if such regulations were to be observed in 
his out-agency he would not be able to dis- 
charge his functions. Therefore the Traffic 

having only the hours of work and 
nothing else in his mind replied that the Mad- 
ras Shops and Establishments Act did not ap- 
ply in regard to the timings of work in this 
out-agency. 

(7) The plea of the accused in Court was 
that he thought that this out-agency formed 
part of the Mysore railway establishment and 
did not come within the ambit of the Madras 
Shops and Establishments Act and that there- 
fore he did not keep the registers and perform 
the duties prescribed under that Act. 

(8) The learned Additional First Class Ma- 
gistrate overruled these contentions and 
found the accused guilty as charged and sen- 
tenced him to a nominal fine of Rs 10 in re- 
gard to each offence. 


(9) In this Court two additional points ar 
also taken viz., in terms of S. 4 (e) of th 
Act that this out-agency as part of the rail 
way establishment working under the Centra 
Government and therefore does not fall withii 
the ambit of the Madras Shops and Establish 

secondly that the Commissione 
of Labour under S. 51 of the Act is alon< 
he person who should have decided whethe 
the Act applied or not to this out-aeencv an, 
that the Magistrate should have ® maL 
reference to the Commissioner of Labouran 
therefore not having done so the Magistral 

Mmself ‘dispose of the matte 

(10) in my opinion on the evidence 
record the convictions are correct and 
points taken are without substance. 

(11) The term “establishment” has he^ 
defined in the Madras Shops and EstablUi 

ments Act in S 2 (6) as to includea con 
mercial establishment and a commercial est- 
blishment would certainly include a commerri* 
out-agency of this description. The railwa 
department cannot perform all the functinr 
involved in' running the railway. \hev htl 
got to establish agencies for definite purnose 
In places where there are no railway statior 
and goods have got to be collected and ser 
to the goods-shed the railway department ii 
s^ad of leaving it to private contractoi 
employ out-agencies to canalise the tran« 
porting of all these goods to the railway statioi 
These agencies are subject to rules and resn 
lations so that the public are not victimise 


in regard to the rates charged etc. by them. 
This would not make the oui-agency any more 
a part of the estaolishment of the Central 
Government than for insiaace the book-sialis 
of iviessrs. Higginbothams or various caterin'>' 
establishments which are funcuoning in the 
railway stations and which are also governed 
by the uniform rules framed by the railway 
department and which prescribe the functions 
they have got to perform and the way in 
which the public have got to be served. There- 
fore there is no point in stating that this is 
a commercial establishment not falling within 
the definitmn of S. 2 ((5) of the Madras Shops 
and Establishments Act. In arriving at this 
conclusion we need not be unduly perturbed by 
the information given by the Traffic Manager 
of^ the Railways, because I have already 
pointed out that this letter related to work- 
ing hours and in particular to the spread over 
of the periods of work of a particular indi- 
vidual to which this Assistant inspector of 
Labour seems to have taken exception. There- 
fore the lower Court was right in holding that 
this out-agency working in Kollegal and not 
forming part of the railway establishment is 
an establishment within the meaning of S 2(6) 
of the Act. 

(12) Then coming to the point that this 
matter ought to have been decided by the 
Labour Commissioner, the Labour Commis- 
sioner has as a matter of fact decided it 
because on a reference made to him for pro- 
pcuting this individual all these facts have 
been set out and the Labour Commissioner ha^ 
been asked for sanction for prosecution and the 
Labour Commissioner after going through the 
records has accorded sanction thereby deciding 
that the provisions of the various sections of 
the Act for the contravention of which that 
individual was about to be charged were pro- 
visions which were applicable to this out- 

agency. Therefore, this point is without anv 
substance. 


(13) Besides the Magistrate need not refer 
to the Labour Commissioner before deciding 
whether this case attracted the provisions of 
the Madras Shops and Establishments Act or 
not. Section 51 of the Act is a miscellaneous 
departmental provision which states that when, 
there is a dispute about the application of one! 
or more of the provisions of the Act to a 
particular establishment or particular indivi- 
dual the authority who will have to decide 
that matter will be Labour Commissioner and 
that his decision thereon shall be final It on”v 
means that the decision is final in so far as- 
appeals in the department are concerned and! 
not that it takes away the powers of the Court 
to decide whether in the particular circum-, 
stances of the case the Madras Shops and 
Establishments Act applied or not I am 
unable to accept the^ contention that the deci-^ 
Sion of th^e Commissioner of Labour is a pre- 

Magistrate to find out whether 
th^ ofifence for which the accused has been 
charged him has been committed by 

hirn or not. This miscellaneous provision in 

j ^ ^®rely for the removal of 
difficulties in deciding certain questions in so 

far as the department is concerned and would 

not stand in the way of the Magistrate at all. 


. i . « ^ ^ in these circumstances the 

convictions of this accused for which he has 

defence excepting the two points 
which have been set out above, are correct and 
the sentences which the Magistrate himself 
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rlescribes as lenient deserve no interference. 
Both the convictions and sentences are con- 
ilr/ned and these criminal revision cases are 
' listnissod. 

(]:st if tlic petitioner feels aggrieved that 
’he application of the Madras Shops and 
Bstablisliments Act will make it impossible to 
..ork these out-agencios and can make out an 
irguable case the remedy is in his own hands. 
!’ho State Government may be moved and tl'.e 
State Gov'''rnrn('nt if so convinced can exempt 
fMo^e out-agencies from the operation of this 


''Ct. 

:: v.s.B. 


Revision dismissed. 
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BASHEEH AHMED SAYEED J. 

E. A. V/oodman, Petitioner v. Mrs. Regina 
Rajan, Respondent. 

Civil Revn, Petn, No. 133G of 1951, D/- 
Jo-1-1952. 

in) Houses and Rents — Madras Buildings 
tibease and Rent Control) Act (15 of 1916), 
bs. (3A), 9 and 12B (as amended by Madras 
jict 3 oi 1951) — Pov/er of e-vecuting Coiu't so 
i onsider whether order of eviction is execut- 
able ill view of S. 7 (3A) — Powers of High 
Court in i*evision under S.12B. 

Even though the Civil Court, proceeding 
wiiu the execution of an order of eviction 
passed by the Rent Controller is not quite 
competent lo go into the question as to 
whether S. 7 (3A) would apply to the 
tenant and whether he should get protec- 
lion under the Act, nevertheless when the 
application is made contesting that the 
order passed by the Rent Controller was 
not competent and was not capable of 
being executed, it is certainly open to the 
Civil Court to go into the question and say 
that an order which was not in accordance 
with the new section was no more execut- 
able. (Para 4) 

Even if the Court is not in a position 
to pronounce on the validity of the order 
which is sought to be executed by the 
landlord against the tenant, still where a 
revision petition has been filed before the 
High Court it has got very wide powers 
under S. 12B to call for the records and 
then satisfy itself as to whether not merely 
the original order passed by the Rent 
Controller but also any order passed by 
any executing Court was just or legal and 
was in accordance \vith lav/. AIR 1951 
Mad 1044, Foil.; AIR 1952 Mad 159, Ref. 

, (Para 5) 

(b) Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (15 of 1946), Ss. 
7 (3A) and 20 (as amended by Madras Act (8 
of 1951) — Tenant engaged in employment 
notified by State Government — Order for 
eviction passed by Rent Controller against 
tenant — Execution application filed — Pending 
execution Act 8 of 1951 coining into force — 
Tenant held was entitled to benefit of S. 7(3A). 

(Para 6) 

M. Chinnaepan Nair, for 'Petitioner; V. Sri- 
’livnsnn and P. M. Srinivasan, for Respondent. 

REFERENCES; Courtwise/Chronological/ Paras 
(’51) 1951-2 Mad r.J 531: (AIR 1952 Mad 159) 6 
(’51) 1951-2 Mad LJ 477: (AIR 1951 
Mad 1044) 6 

(’51) C. R. P. No. 546 of 1951 (Mad) 6 


A. L B. 

ORDER: This civil revision petition is against 
the order of the learned City Civil Judge passed 
in E. A. No. 1772 of 1951 in E. P. No. 862 of 1951 
m L. Dis. No. 4315 H. R. C. 1950. 

(2) The petitioner is the tenant- against whom 
an order for e/icticn was passed by the Rent 
Controller cn 7-9-1950. The order is in the fol- 
lowing terms : 

•'Petitioner by advocate. Respondent in person. 

By consent respondent is given time for vacat- 
ing till 7-3-1951. Eviction is ordered.” 

It transpires a further extension of time for vacat- 
ing and delivery of possession was given till 26-5- 
1951. This extension of time was given on 12-4- 
1951 by the City Civil Court. It was obviously 
given when the landlady filed an execution ap- 
plication on 21-3-1951. In between the filing of 
the execution application and the expiry of the 
extended time for delivery of possession, a new 
legislation viz. Act 8 of 1951 came into force 
on 1-5-1951. That Act amended the original Act 
15 of 1946 as amended by further Acts. By the 
amendment of 1951 several new provisions were 
added to the existing Act. 

The relevant provisions which are material to 
this petition are those relating to Ss. 7 (3A), 12B, 

18 and 20. Under S. 7i3A) it was provided that 
no order for eviction sliall be passed under sub-s. 
t3) (1) ogainst any tenant who is engaged in any 
employment or class of employment notified by 
the State Government as an essential service for 
the purpose of this sub-scction, unless the land- 
lord is himself engaged in any cmplo>anent or 
class of employment which has been so notified. 
In this case it is common ground that the peti- 
tioner is engaged in an employment notified by 
the State Government as an essential service, 
he being employed in the High Court as a serge- 
ant of the High Court. 

The ne:vt section that is relevant is the one 
contained in S. 12B which gives the High Court 
and the District Court power to revise, on the 
application of any aggrieved party, any order pass- 
ed or proceedings taken under the Act by the 
authority, cither the Rent Controller or the exe- 
cuting authority. There is an explanation to this 
section which is also very relevant for the pur- 
pose of tliis petition and that explanation reads: 
‘‘The jurisdiction of the High Court or District 
Court under this section shall extend also to 
orders passed on proceedings taken at any time 
within six months before the commencement of 
the Madras Buildings (Lease and Rent Control) 
Amending Act, 1951.” 

The next section which is relevant is S. 18 but 
I do not think I need extract it here ; but the 
more important section that is very material is 
the one enacted as S. 20 which Is to the following 
eiTect : 

“Any rule or order made or deemed or purport- 
ing to have been made, ai\v decision or direc- 
tion given or deemed or purporting to have been 
given, any notification issued or deemed or pur- 
porting to have been issued, any action or pro- 
ceeding taken or deemed or purporting to have 
been taken, or an>’thing done or deemed or pur- 
porting to have been done shall be 

deemed to be a rule or oi’der made, decision 
or direction given, notification issued, action 
or proceeding taken, or thing done, imder the 
corresponding provisions of tliis Act.” 

When E. P. No. 862 of 1951 \sTfs pending before 
the executing Court the tenant put in a petition 
E, A. No. 1772 of 1951 on 16-5-1951 pi-aying that 
the Court mav bo pleased to cancel the warrant 
issued in E. A. No. 852 of 1951 on the ground 
that no order of eviction should be passed against 
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him by virtue of the new provision under S. 7 
(,3A). His contention was that on a proper inter- 
pretation of 3. 7(1) wherein it was stated that 
a tenant shah not be evicted whether in execu- 
tion oi a decree or otnei'wise except in accordance 
with the provisions of this section and whiie S. 
7(3A) stated that no order for eviction shall be 
passed under sub-s. (3) against any tenant who 
has been notified by the State Government to be 
employed in an essential service, the order was 
unexecutable as against him and therefore the 
warrant should be cancelled. 


The learned City Civil Judge took the view 
that S. 7(1) of the Act refers only to eviction in 
execution of decrees and the decision in the case 
or order of eviction having been passed prior to 
the coming into force of Act 8 of 1951 there was 
no justiheation for him to cancel the order direct- 
ing delivery of possession against the tenant. 
Against that order this revision petition has been 
preferred by the tenant. 

(3) The contention that is nov/ raised before 
me by the learned counsel for the petitioner is 
that the order of the learned City Civil Judge 
is not sustainable by reason of the very provisions 
which he has failed to consider and v/hose effect 
he has simply brushed aside by stating that no 
reliance can be placed on S. 7(1) of the Act. 
rhut section does not merely contemplate evic- 
tion in execution of a decree but also contemplate 
eviction by other means and the word “ocher- 
wise” would certainly include orders by the Rent 
Controller as well. Even under orders passed by 
the Rent Controller, if eviction is to take place 
it must be in accordance only with the provisions 
laid dov/n in S. 7(1) and one of the provisions 
laid down in the amended S. 7(3A) states that 
an employee who is notified to be of an ‘essential 
service’ cannot be evicted. 


The question is whether the City CivU Cour 
which is only executing an order of the Ren 
Controller passed long prior to the coming int 
force of the Act, can take notice of this statutor 
prohibition against eviction of an employee not 
fied to belong to an essential service and pre 
noimce that the order is not executable agains 
such an employee. It is the contention of th 
^arn^ couiisel for the respondent that the Cit 
Civil Court, being simply an executing court, unde 
S. 9 of the Act and being called upon to execut 
every order made under S.7, or S. 8 and ever 
order p^feed on appeal under S. 12, or in revisio 
under S. 12B, as if it was a decree passed b 
the execution Court itself, will not be entitled t 
p benmd the order of the Rent Controller when 
in eviction ot the tenant has already been ordei 
ed. It is the application of this section tSt 

now m dispute. ^ ^ 


It has no doubt to be observed in the first 
instance that this civil revision petition is onlv 
against the order of the City Civil Judge passed 
on the application of the tenant in wtoh 
the applicant claimed that he was entitipH 
to the benefit of the statutory proSto 
that has been enacted under S 7(3A) 
that the execution Court should take" notice 
of it. But actually the learned City Civil 
Judge has not proceeded on this simple point that 
as an executing Court it is not possible for him 
to hear an objection raised by the tenant which 
according to the learned counsel for the resbon 
dent should have been raised before the Rent 
Controller. The reasoning given by the learned 
Judge is different from the point that has now 
been raised by the learned counsel for the res- 
pondent before me. 


The point stressed by the learned counsel for 
the petitioner on the other hand is that though 
the order of the Rent Controller which was pas- 
sed prior to the coming into force of Act 8 of 
1951 might have been valid, still no proceeding 
couid be taken under that order in view of the 
new S. 7(3A) that has been enacted and that by 
\drtue of that section tne order pronounced by 
the Rent Controller has become unexecutable, and 
therefore the learned City Civil Judge was not 
entitled to execute an order which had by law 
become void or illegal and by reason of that 
new lav/ which has given the benefit to the 
tenant, the tenant cannot be asked to deliver 
vacant possession of the property in question. He 
furtner contends that he has acquired a statu- 
tory protection by virtue of the new section and 
therefore the executing Court v/as bound to con- 
sider the validity of the order originally passed 
and then give the tenant the protection imder 
the new section. 

I think there is force in the contention of the 
petitioner’s advocate when he says that the order 
which had been sought to be executed by the 
respondent was no more capable of being execut- 
ed by virtue of the new law v/hich has therefore 
become a nullity. His fui'ther contention is that 
under S. 24 of the Act any application made, 
appeal preferred or other proceeding mstituted 
under the Act and pending at the commence- 
ment of Act 3 of 1951 shall be disposed of as 
if Act 8 of 1951 had been in force at the time 
when such application, appeal or proceeding was 
made, preferred or instituted. The effect of this 
section is that the application made by the peti- 
tioner should be deemed to have been made 
under this Act and the proceeding instituted by 
the respondent for evicting the tenant should also 
be deemed to have been pending at the time 
Act 8 of 1951 came into force and the applica- 
tion of the tenant and the landlady will have to 
be disposed of as if they were made under the 
Act as was amended by Act 8 of 1951 under which 
the tenant was given the protection that in so 
far as he is an employee in an essential service 
notified by the State Government, the eviction 
order shall not be executed against him. 

(4) It may be that the City Civil Court, pro-| 
ceeding with the execution, was not auite com- 
petent to go into this question as to whether S. 7 
(3-A) would apply to the tenant and whether he 
should get protection under that Act. Neverthe- 
less when the application was made contesting 
that the order passed by the Rent Controller was 
not competent & was not capable of being execut- 
ed, it was certainly open to the learned City Civil 
Judge to go into the question and say that an 
order which was not in accordance with the new 
section was no more executable. 

(5) Even if the learned City Civil Judge was 
not in a position to pronounce on the validity of 
the order which was sought to be executed by the 
landlady against the tenant still in view of the 
fact that he failed to do so and a revision peti- 
tion has been filed before this Court, in my view, 

on a reasonable construction of S. 12 B, this Court 

has got very wide powers to call for the records 
and then satisfy itself as to whether, not merely 
an original order passed by the Rent Controller 
but also any order passed by any executing Court 
w'as just or legal and was in accordance with law. 
The language of s. 12B gives ample power to 
the Court, when once the matter is before it, to 
call for and examine the records relating to any 
order passed or proceedings taken under the Act 
by such authority for the purpose of ' satisfying 
itself as to the legality, regularity or propriety of 
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such order or proceeding and pass such order in 
reference thereto as it thinks fit. 

The present order is certainly one which has 
arisen in a proceeding which was filed by the 
landlady against ihe tenant. On an interpreta- 
tion of S. 20 01 the Amending Act. S. 7 (1), S. 7 
(3At and S. 12 B, it seems to me that it is with- 
in the province and competence of this Court to 
con.sider the entire matter in its full perspective 
and then do justice in the matter. In my opi- 
nion. in view of the retrospective effect of Act 
8 ot 1031 and the protection that has been afford- 
ed to tile tenant by reason of S. 7 (3-A) and bv 
virtue of the powers vested in this Court to satis- 
fy itself as to whether the order of the Rent Con- 
troller or the subsequent order of the City Civil 
Judge in execution were competent or otherwise, 
I think it will be in the interests of justice that 
the Rent Controller’s order as well as the order 
of the City Civil Judge should be set aside as 
not being competent and as being ultra vires of 
the sections refen’ed to above. 

(6) Two decisions have been referred to, one 
reported in — 'Poonamchand v. Venkataratnam 
Chetti’. 1951-2-Mad. L. J. 531 and the other in 
— ‘Satyanarayana v. Venkat-arattamma’, 1951-2- 
Mad. L. J. 477. It is not necessary for me to 
discuss the reasonings given in these two decisions 
but in my view the reasoning adopted in— ’Satya- 
narayana V. Venkatarattamma’, 1951-2-Mad. L. J. 
477 would attract itself to the facts of this case 
tx) some extent and the interpretation given there- 
in of S. 20 of the Amending Act 8 of 1951 is appli- 
cable to the facts of this case. I respectfully agree 
with that interpretation. In fact in — ‘C. R. P. 
No. 546 of 1851 (Mad) decided by me I came to 
the same conclusion as the Bench in — ‘Satva- 
narayana v. Venkatarattamma’, 1951-2-Mad. LJ477 
though this decision liad not been brought to my 

notice while I was disposing of that revision pe- 
tition. 

The learned counsel for the respondent attempt- 
ed to make out that the tenant is trying to 
wriggle out from the original order passed by the 
Rent Controller by reason of the new S. 7 (3A'. 
It is no question of wriggling out from the deci- 
sion of the Ri'ut Controller which at that time 
should be stated to have been very correctly given, 
but then by virtue of subsequent proceedings 
which are said to be pending and by virtue of the 
operation of S. 20. a statutory right which has 
become vested in the tenant cannot be denied 
to him even if it be as contended by the learned 
counsel for the respondent that it was a con- 
^nt oi^er. A reading of the order passed by the 
Kent Controller does not however convince me 
that it could be said to be a consent order. Evic- 
,1^ ordered irrespective of consent in that 
Older, but the consent seems to apply only to the 
question of the time within which delivery of pos- 
session had to be made. For, the order seems to 
be clear that the question of consent has appli- 
cation only to the period of time when deliverv’ 
of possession has to be given. But the order for 
eviction IS independently of that consent. 

A feeble attempt was also made to show that 
there was an estoppel under S. 115, Evidence Act 
I do not think I need dilate on that. A further 
point raised by the learned counsel for the res- 
pondent was that the order of the Rent Controller 
having been passed on 7-9-1950 and Act 8 of 1951 
having come into force on 1-5-1951, the order was 
not within six months contemplated under S 12- 
B in order to entitle its consideration by this 
court in revision. I do not think there is much 
point in that contention for by reason of S. 20 
of the Amending Act and also S. 18 of the Act 


the petition for execution as well as the petition 
for the cancellation of the warrant could be taken 
as actions under the Act and they are respectively 
on 21-3-1951 and 16-5-1951, so that the proceeding 
which can be taken to have been commenced, or 
pending, at the time when Act 8 of 1951 came 
into force are still within six months’ period re- 
ferred to in S. 12B. 

In tins view I think the learned City Civil Judge 
was not- correct in seeking to execute the order 
by refusing to cancel the warrant issued against 
the tenant. The tenant, in my opinion, is en- 
titl'd to the benefit of S. 7 (3A) and both the 
Rent Controller’s order as well as the order of 
tiu‘ learned City Civil Judge will not be of any 
avail against him. The order of the Rent Con- 
trollor cannot be executed in the Tace of S. 7 (3A) 
of the Act. 

t7; In the result this petition is allowed with 
costs throughout. ' 

13 , V.R.B. Petition allowed. 
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RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 

V. K. Kurnaraswami Chettiar and others, 
Appellants v. P. A. S. V. Karuppuswami 
r*Iooppanar, Respondent. 

Letters Patent Appeals Nos. 67 and 68 of 
1949, D/- 28-3-1952, against the judgment of 
the High Court in S. A. Nos. 464 and 465 of 
1946, D/- 19-1-1949. 

(a) Sale of Goods Act (1930). Ss. 4 and 12 

— Construction of contract for sale of goods 

— “Despatch August 1943” — Meaning of. 

Where a contract of sale of goods is 
reduced to writing, the entire contract 
must be looked into for ascertaining what 
wa.s agreea to be sold. At the same time, 
when certain words which are contended 
to be part of the description do not occur 
whore they might naturally be expected 
to, as where there is a heading expressly 
provided for it, it is not unreasonable to 
require that it should plainly and clearly 
appear that those words were intended to 
be words of description. 

The parties entered into an agreement 
under which the seller agreed to sell and 
deliver ten bales of yarn to the buyer in 
Atigiist 1943. The agreement recited that 
“the buyer agrees to purchase subject to 
conditions and terms noted below”. Of 
the four conditions and terms two were: 
“Description — 20J x 10 Harvey Mills 
Yarn; Despatch — ■* August 1943. Cash 
before delivery. Subject to the terms and 
conditions above the Mills, Madura go- 
down delivery”. In a suit for damages 
for breach of this agreement the buyer 
contended that the operation of the des- 
patch condition was not exhausted by 
being read as signifying delivery^ by 
’ho seller in August and that in addition 
it could also bear the meaning that the 
goods must have been despatched by the 
Alills in August. 

Held (1) that the words “Despatch 
August 1943” in their setting in the 
agreement referred to the despatch bv the 
seller and not by the Mills; (Para 5> 

(2) that even if the words “Despatch 
August” meant despatch by the Mills in 
August, still they could not be regarded 
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as forming part of the description of the 
goods but that they referred only to the 
time of delivery by the seller: 143 ER 369; 
AIR 1925 Mad 1290, Rel. on; (1877) 2 AC 
455; (1901) 1 KB 608; 36 Com C 17; (1937) 

4 All ER 371; (1921) 3 KB 435, Not 
Applied. (Para 8) 

Anno: S. G. Act, S. 4 N. 5; S. 12 N. 1. 

(b) Contract Act (1872), S. 39 — Section 39 
applies to executory contract only. 

Section 39 applies only when there is 
something to be performed under the con- 
tract, that is, it applies only to an execu- 
tory contract. 

The principle underlying the section 
that it is open to one party to keep the 
-contract alive can have application only 
when the contract is executory or where 
there is still something to be performed 

^ a ^ can have no appli- 

cation where time for performance has 
arrived and there has been a breach 
When a contract has been broken, it is 
dead and there is nothing which could 
thereafter be kept alive. Even if the 
parties subsequently come to an agree- 
ment in respect of the same subiect- 
matter it is in law a new contract. Thus, 
there is a fundamental difference betweer^ 
a refusal to perform a contract before ner- 
rormance has become due and a failure 

after it has become due* 
AIR 1924 Bom 247; 4 Cal 252; AIR m 4 
Pat 3, Rel. on; 1942 AC 356* 118(151 15 Q 
ER 650, Expl.; AIR 1943 PC 34, Dfsting. 

Anno; Contract Act, S. 39 

(c) Inter^tation of Statutes — DJustra 
tious to section ^ Dlustrations to a section ^ 

Anno: C.P. C., Pre. N. 12. (Para 15) 

(d) Contract Act (1872). S is 

option.”* executory contract ‘ — Exercise “f 

When an option, allowed for the npr 

.he Js 

Anno: Cont. Act, S. 38 N 1 ^ 

V. Meenakshisundaram, for ‘ Appellants* N 

ass. ““ ShtinyS Sr 

(’16) 1916-2 AC 575: (AIR 1916 PC 2491 

PC 34 ")"'" 

^*^IR 1924 Bom 2471 
( 46) AIR 1946 Bom 1: (ILR ( 1946 I ^ 

Bom 218) 

(’79) 4 Cal 252: (3 Cal LR 287) H 

(27) 8 Lah 501: (AIR 1927 Lah 6931 

(’14) 37 Mad 412: (AIR 1914 Mad 5731 I? 

( 25) 91 Ind Cas 580: (AIR 1925 Mad 129 ni 
(’43) 22 Pat 306: (AIR 1944 Pat 3) 

(1877) 2 AC 455: (46 LJQB 561) ^ r 7 

0919) AC 16: (88 LJKB 35) ^ 

(1942) AC 356: (111 LJKB 241) 14 JS 

(1937) 4 All ER 371 ’ 

36 Com C 17 5 ^ « 


(1853) 

(1855) 

(1863) 

(1865) 

(1872) 

(1901) 

(1921) 

(1921) 

(1879) 

(1886) 


2 El & B1 678: (118 ER 922) 
5 El & B1 714: (119 ER 647) 
14 CB (NS) 65: 143 ER 369 
159 ER 650: 3 H & C 558 
7 Ex 111 

1 KB 608: (70 LJKB 383) 

2 KB 369: (90 LJKB 671) 

3 KB 435: (90 LJKB 1233) 

4 QBD 500: (48 LJQB 65) 

16 QBD 460: (55 LJQB 162) 


10 
10, 14 
7 
19 
10 
6 
10 
6 . 
19 
10 


VENKATARAMA AIYAR J.:— These are ap- 
peals preferred under the Letters Patent against 
the judgment of Satyanarayana Rao J. in s. A. 
Nos. 464 and 465 of 1946 whereby he reversed the* 
judgment of the District Judge of Mathurai in 
A. S. Nos. 294 and 295 of 1944 which in turn had 
reversed the judgment of the Subordinate Judge 
of Mathurai in O. S. No. 100 of 1943 and No 
82 of 1943. The appellants in this Court were 
the plaintiffs in O. S. No. 100 of 1943, Sub-Court 
Mathurai and the suit was for damages for non- 
acceptance of goods under a contract dated 
I 0 - 5 - 1943 . The defendant in this suit filed O S 
No. 82 of 1943 in the Sub-Court, at Mathurai, 
against the plaintiffs in O. S. No. 100 of 1943 
claiming damages for non-acceptance of goods 
under contract dated 3-6-1943. Both the suits 
were heard together and disposed of by a common 

judgment and so were the appeals in the District 
Court and in this Court. 

(2) The facts material for the purpose of these 
appeals are these : Both the parties are prominent 

merchants in Mathurai doing business in yam. 

agreement, Ex. 
which the appellants agreed to sell 
and deliver ten bales of yarn to the respondent 
m August 1943. As the construction of this con- 
tract IS one of the main points for determination 

in these appeals it is necessary to set out its terms 
in 6xt6nso i 

CONTRACT FORJI 

XT £ i.x ,, Dated 13.5.1943 

Name of the seller ; V. K. Bamaswamy Chettiar & 

. , Sons, Madurai, M. D. 87 

Name of buyer : p. A. S. V. Karuppasami Moopa 

nar Co. Madurai, M. D 
No. 29 

Sold through broker : C, A.' Mathavachari. 

The buyer agrees to purchase subject to con- 
ditions and terms noted below the followin°* 
goods & accepts the seller’s godown delivery at 
® between the first and last day 

of the below mentioned 'month and to pay the 
full value for the same before delivery and to 
accept the goods even if any d^ay Vmade 
for any reason by the sellers in giving del“e^ 

Description 20J x 10 Harvey Mills Yarn 

<2"^ (1?) bales each containL 40 

. bundles of 10 lbs. 

^s.* 27-12-0 twenty seven, annas 

Desnateh i twelve only net per bundle. 

1943. Cash before delivery 

of the bales. Subject to the 
terms and conditions above the 
__ , Madura godown delivery. 

Tn© r6spoiici6iit; ps^id fldvS/nc© of t?q lino 
under this contract. Vidd Ex p 2 . On^3-6-194? 

und^er '^Wch agreement between the parties 
under which the respondent agreed to sell and 

deliver to appellants five bales in July 1943 

Ex. P. 18. On 2-8-1943 the appellants gave notice 

to the respondent that ten bales of yam we?e 

ready, that he might pay for and take delivSy 

lis-wS Ex dated 

Id 0 1943, Ex. p. 3 . The respondent neither replied 

to this notice nor did he make any attem^ to 
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pay lor thr. rjoods and >al:o deliv’cry. On 26(16?)- 
llip appc!ia;ii a luvther notice, E::. P. 
4 . Thei-'in a wa,. .•taied lhat alter the notice, 
E::. P. A. ihf-vv \\\i6 an agreement between the 
partic.i ;)n J-t'-i91S vinder which nve bales which 
haci '-) be de livered lo tiic appellants under Ex. 
p. lo were adjusted out oi the ton bales which 
had to 1: ' delivered by them and tliat the respon- 
dent was lo take delivery oi the remaining five 
bai': : bsKwe 20-2-1943. The notice called upon him 
lo 1 .ke delivery oi the goods under tiiis agree- 
inco'. The rcniondent replied to this notice by 
E::. P. 0 daied 30-8-1943. To understand the at- 
titude taken up by the respondent in this reply 
It .siiou’id be stated tliat on 19-8-1943 the Textile 
CoMinlsrioner, acting under the Yarn Control 
Older issued under R. CKVP, Deicnce oL India 
Ru'it 2 )'.ubUslicd a statement fixmg til? maximum 
price lor yarn and on 31-3-1943 there was a ior- 
mal s.'Aiuiosy notification on the lines oi the 
statereent and it was published on 4-8-1943. The 
cei.inv p-rices fixed under this stnicment were 
less than the ccnt:a(d rate under Ex. P. 1. In 
Ex. r. 3 the respondent denied that there was 
any sucli agreement cn 3-8-1943 as was alleged 
in Ex. E. 4. This question is no longer material 
because in the suit both the parties disclaimed 
this \rrane;cment and were content to have tlieir 
rigiiis determined on the basis of the original 
contracts. Then the notice stated that the plain- 
tiiis had not “August ready bales" with them on 
2T-1943 when they sent Ex. P, 3 a complaint 
which was made lor the first time; and oficred 
to take delivery oi the goods at the prices fixed 
in the .statement of the Textile Commissioner. 
V/itli refi-rence to the five bale.s purchased by the 
appefianl.s under Ex. P. 18. the notice stated that 
as thny had failed to take delivery, the goods 
would be sold by public auction and that the 
appellants would bo liable for damages resulting 
on such resale. 

* 

To appreciate this move of the respondent it 
mu.st be mentioned that the yarn control state- 
ment dated 19-8-1943 operated only on contracts 
where deliveries remained to be made after 15-8- 
1943 and the result would be that while Ex. P. 
18 would not be hit by it because delivery had 
to be irade in July. Ex. P. 1 would be hit, if the 
contract was subsisting on 15-8-1943. The scheme 
of the respondent was obviously to recover from 
the appellants the full contract price for the five 
bale.s under Ex. P. 18 v.diilo paying them only 
the controlled price for the ten bales under Ex. 
P. 1. After further exchange of notices between 
the parties, two suits came to be filed on the two 
contracts. In O. S. No. 82 of 1943 the respondent 
claimed damages for broach of the contract dated 
3-6-1 943, Ex. p. 18 and also refund of the advance 
of Rs. 1100 paid under Ex. P. 1. In O. S. No. 
100 of 1943 the appellants claimed damages for 
breech of the contract dated 13-5-1943, Ex. P. 1. 
In O. S. No. 82 of 1943 both the Courts below 
held that the appellants had broken the contract 
and that they would be liable in damages; and 
this auestion is no longer in issue between the 
parties. As for the claim for return of Rs. 1100 
it is bound up wdth the decision in O. S. No. 
100 of 1943 as to v;ho broke the contract. Ex. P. 
1 and L. P. A. No. 68 of 1949 relates to this. 

f3‘ Tn L. P. A. No. 67 of 1949 the question that 
has to be decided is whether Ex. P. 1. was broken 
by the appellants or by the respondent. That 
in turn depends on the question whether the con- 
tract was alive on 15-8-1943. If it was. it is con- 
ceded by the appellants that it would fall within 
the mischief of yarn control order notifications; 
in which case the appellants would be in breach 


as they refused to deliver the goods on payment 
of the ceiling price as per the offer of the res- 
pondent in Ex. P. 5. It is likewise conceded on 
behalf of the respondent that if in fact the con- 
tract. Ex. P. 1 had been broken on 2-8-1943 and 
wa>; not alive on 15-3-1943 the breach was on the 
purt of the respondent. The contention of the 
appollant.s is that iliey had made a proper tender 
OL the goods on 2-8-1943 under Ex. P. 3, that 
the respondent refused to accept the same and 
iiu'irby committed breach of the contract and 
ihcit the contract was nob subsisting on 15 - 3 - 1942 . 
Ihe respondent contends firstly that the goods 
t( ndered under Ex. P. 3 WTre not in accordance 


respon 

clont v;as in default in not accepting them, the 
uppeilanls did not elect lo put an end to the 
contract but that it was kept alive and was 
.•^ub-sisting on 15-8-1943. These are the two ques- 
tions that arise for determination. 

<4) On the first question the contention of the 
respenJent is that he agreed under The contract. 
E::. P. 1. to purchase only yarn which was to be 
despatched from the ?,iadura Mills in August 
1943. lhat c goods actually tendered on 2-8-1943 
were not goods de.spatched by the I\hl!s in August 
1943 and ihat, therefore, they were not in ac- 
cordance with the contract. If this contention 
is well-loundcd, there is no question but that 
there was no proper tender by the appellants 
(111 2-8-1943. The appellants did not deny that 
Uie goods tendered v;ere not despatched by the 
Madura Mills in Aug. 1943 but their contention 
wa.s lhat there was no agreement that the goods to 
be delivered under Ex. P. 1, should have been goods 
cii'snatched by the Madura Mills in August 1943. 
The decision on this question turns on the in- 
terpretation to be put on tlie terms of Ex. P. 1. 

(5) The contract is in printed form with parti- 
culars noted in handwriting against the head- 
ings: Description, ouantity. price, despatch. 

Under the heading “description" what is noted 
is; 20.V X 10 — Harvey Mills yarn. There are 
no words here qualifying description such as "des- 
patched from tile mills in August". It is argued 
for tile respondent that on a question as to what 
was the subject-matter of the contract the con- 
clusion must be reached on a reading of the do- 
cument as a whole and not merely on what is 
expressly described as “description." In — ‘Mont- 
ague L.' lileyer v. Osakeyhtio Carelia Timber Co 
Ltd'. 36 Com. C. 17, the contract described the 
limber sold as “Wood goods, hereinafter speci- 
fied" and "to be ready for shipment on 15-6-1928". 
Tliough the goods tendered wore in accordance 
with the specifications they were not "ready for 
shipment on 15-6-1928", but only in 1929. It was 
held that the words "Ready for shipment on 
15-6-1928". were words of description and not a 
mere warranty. We agree that the entire con- 
tract must be looked into for ascert-aining what 
v.'os agreed to be sold but at the same time when 
certain v.mrds which arc contended to be part of 
the description do not occur where they might 
naturally be exneeted to as where there is a 
heading expressly provided for it. it is not um 
reasonable to require that it should plainly Bnd 
clearly appear that those words were intended 
to be words of description. The words relied onj 
by the respondent as forming part of the desen^ 
tion are set out against the heading "despatch . 
The words, it wdll be noted are not “August des- 
patch" — but "despatch August 1943". Tn its set- 
ting the words must refer to despatch by the 
seller and not by the mills. What is more, there 
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is no other provision in the contract mentioning 
when the seiler is to deliver. In the opening 
words which are in print, it is stated that the 
goods are to be delivered at the option of the 
seller betv/een the first and last day of the below 
mentioned month. Apart from the words “De.s- 
patch August 19-13'’ there is no other place where 
the month is mentioned. Therexore the words 
must refer to delivery by the seiler as mentioned 
in the opening words. If that is so, the words 
in question mean that the seiler has to deliver 
the goods in August 1943. It is conceded by Mr. 
N. Rajagopala Aiyangar, the learned advocate for 
the respondent that those v;ords must bear that 
meaning. Otherwise, as already stated there are 
no other words mentioning when the seller is to 
deliver the goods. But he argues that the opera- 
tion of the words is not exhausted by being read 
as signifying delivery by the seller in August’ and 
tiiat in addition the words can also bear the 
meaning that the goods must have been desoatch- 
ed by the Mills in August. That is to say the 
words ser\^e a double purpose. They at once de.s- 
cribe the goods which were the subject- 
matter of the sale and also orescribe the 
time when have got to be delivered. But 
this is^ clearly opposed to all sound canons 
of construction. In the language of Mimamsa 
wi’itcrs 

“A v;ord used once yields sense only once". 
Reliance was placed on cl. 6 of the printed con- 
ditions which nins as follows: 

"In case of Vaida or despatch of Indian mills 
goods, the terms and conditions of the MiMs 
whose goods are sold shall be binding on the 
buyers”. 

It is argued that the despatch in this clause must 
mean despatch by the mills and it should there- 
fore, bear the same meaning in the body' of the 
contract. But clause 6 is in printed form 
and is general in its character and it can- 
not be read so as to conflict with what 
is set out in the body of the document in hand- 
writing. Moreover even on this construction the 
objection still remains that the words "despatch 
August" must be read as referring at the same 

delivery by the seller and by the 

J!" tV.f reasoning it must 

he stated that the learned Judge appears to 

have been under the impression that the time 
lor delivery had been fixed in the opening words 
in Ex P. 1 for he observes "The time of delivery 
was also fixed by the first clause as between the 
first and last day of August 1943 ” This it is 
conceded is erroneous and deprives the reason- 
ing on which the judgment rests of much of its 
force. 

(6) In this view it becomes unnecessary to con- 
sider at any length the authorities cited on either 
side on the construction of other contracts as to 
whether the particular words in those contracts 
were words of description so as to constitute a 
condition that the goods must conform to that 
description or whether they were mere descrin 
tive statements which might at best amount to 

a warranty. Writing on this subject Beniamin 
remarks : 

"The rules of law on this subject are very sub 
tie and perplexing and the decisions so nume 
rous and m mpy instances so contradictorv 
and the distmctions so refined that no attempt 

can here be made to do more than enunciate 
a few general principles”. 

(Benjamin on Sale, 8th Edn. p. 554 ) 

One of those principles is that terms as to time 
or place or mode of shipment are in general, con- 


the tendered 
the contract. 
Bros’, (1901) 


strued as forming part of the description of the 
goods and treated as conditions. Vide Ss. 6 and 
V of Chapter II at pages 591 to 598. In — ‘Bowes 
v. Shand’, (1877) 2 A. C. 455 the contract was lor 
supply of 300 tons of "Madras rice to be shipp- 
ed at Madras or coast dui'ing the months of 
March and April 1S74 per ‘Rajah of Cochin"'. 
In tact the goods were shipped ui February 1874 . 
The purchaser refused to accept the goods. In 
an action for damages for non-acceptance it was 
held that "shipment in March and April" was 
part of the description of the goods and that 

goods were not in accordance with 
In ~ -vigers Bros v. Sanderson 
1-K. B. 608 the contract was for 
the sale of laths to be "about the specification 
stated below". The goods were not of the spe- 
cified length and were rejected by tiie purchasers. 
It was held that they were not liable for damages 
for non-acceptance. This was fol!ov/ed in the 
case of — ‘Montague L. Meyer v. Osakethtio 
Carelia Timber Co, Ltd, 36 Com. C. 17, already cit- 
ed where the words "ready for shipment on 
15-6-1928" were held to be part of the descrip- 
tion^ of the goods. In — ‘Wilson v. Wright’, 
(1937) 4 Ail. E. R. 371 the contract was for the 
sale of potatoes to be shipped bv "next steamer". 
They were not sent by the next steamer and it 
was neld that the purchaser was entitled to re- 
ject them. In — ‘J. Aron & Co. Comptoir Weg- 
mort’, (1921) 3 K. B. 435 the contract provided 
for "shipment by steamer or steamers from USA 
pores during October 1919". The goods were 
actually shipped in November 1919. There was 
a clause in the agreement that the purchaser 
was not to reject the goods on account of "diffe- 
rence in value from description "specified”. It 
was held that words "shipment in October” were 
more than description of goods; that they amount, 
ed to a condition and that the purchaser was not 
precluded by the clause aforesaid from reject- 
ing the goods. It is argued for the respondent 
that adopting the same rule of construction the 
words "despatch August” if construed as mean- 
ing goods despatched by the mills in August must 
be held to be words of description and that the 
tender of goods which are not despatched by the 

Mills in August would not be in accordance with 
the contract. 


(7) We consider that the principle underlying 
the decisions cited on behalf of the respondents 
has no application to the present case. That 
principle is stated by Benjamin in the followin<^ 
terms : 


j.r ume appear on a lair consideration of the 
language and the circumstances to be of the 
essence of the contract stipulations iii regard 
to it will be held’ conditions precedent” (Ben 
jamin on Sales, 8th .Edn. p. 591). 

In - -Bowes V. Shand’, (1877) 2 A. C. 455, in con- 
struing the terms as to “shipment in Pebruarv 

and March" as words of description Lord Cairns 
observed as follows: 


"It is quite obvious that merchants making con- 
tracts for the purchase of rice, contract v/hich 
• oblige them to pay in a certain manner for the 
rice purchased, and to be ready with the funds 
for making that payment, may well be desh- 
ous both that the rice should be forthcoming 
to them not later than a certain time, and also 
that the rice shall not be forthcoming to them 
at a time earlier than it suits them to be ready 
with funds for its payment. Therefore, it may 
well be that a merchant making a number of 
rice contracts ranging over several months of 
the year will be desirous of expressing that the 
rice shall come forward during such times, and 
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at such intervals of time, as that it will be con- 
venient for him to make the payments and it 
may well be that the merchant shall consider 
that he has obtained that end if he provides 
for the shipment of rice during a particular 
month, or during particular months & that he 
will know that provided he has made that stipu- 
lation the rice will not be forthcoming at a time 
when it will be inconvenient for him to provide 
' he money for the payment”. 

In —‘Montague L. Mayer v. Osakeythtio Carelia 
Timber Co, Ltd', 36 Com. C. 17 at 24 where the 
*'ifcct of the words "ready for shipment on 15-6- 
1928” was construed, Greer L. J. stated the law 
thus : 

Tt is old law in this country as applied to com- 
mercial contracts that the dates, at any rate 
so far as they are an important part and are 
incorporated in a description of the goods, are 
of the essence of the contract and it seems to 
me that as it has been decided that the date 
of the shipment of the goods is of the essence 
of the contract, when the contract deals not 
merely with the date of shipment but with the 
date of the readiness for shipment, that the 
latter date is as much of the essence of the 
contract as it v/as held that the date of ship- 
ment was in the well known case of — ‘Bowes 
V. Shand’, (1877) 2 A. C. 455.” 

(8) These cases are illustrations of the principle 
stated by Mr. Benjamin that the time of ship- 
ment is regarded as of the essence of the con- 
tract. That principle can have no application 
to the facts of the present case. Here it is the 
seller that has to deliver the goods to the res- 
pondent, and not the mills; and the stipulation 
as to the time of performance by the seller is 
mentioned as the month of August with an op- 
i.ion to deliver on any date between the first and 
the 31st. The date of despatch of the goods by 
the mills to the seller has no bearing on the 
performance by the seller of his. obligation. Nor 
is iu suggested that there is any difference ber- 
v/een the goods despatched by the Mills in July 
and those despatched in August. Indeed it is 
admitted by P. W. 1 that though the goods agree- 
ed to be sold under the contract. Ex. P. 18, bet- 
ween the same parties mentions July despatch 
the goods tendered were actually acquired on 12- 
S-I943 and that clearly shows that the despatch 
by the Mills in any particular month was not 
regarded as of the essence of the contract. If it 
had been established that there was any such 
difference in quality between the goods despatch- 
ed in July and those despatched in August diff- 
erent considerations might have arisen. In — 
‘Hopkins v. Hitchcock’. (1863) 14 C. B. (N. S.) 65 : 


tract that I rely I think it is not a contract 
for iron of a particular brand but for iron of a 
known quality and that the plaintiff tendered 
the article for which the defendant contra^- 
ed". 

With this opinion Willes, Byle and Keating JJ 
agreed. On the facts, the decision in — ‘Hoi> 
kins V. Hitchcock’, (1863) 143 E. R. 369 would 
appear to be nearer the present case than the 
authorities cited on behalf of the respondent In 
— ‘Subbier v. Venkatachalapathi Aiyar’, 91 ind 
Cas. 580 (Mad) the contract was for the sale of 
goods which the seller was to purchase from the 
Madura Mills and notice was required to be given 
to the purchaser on "arrival of the bale or bales". 
The seller gave notice but at that time he had 
not the bales. It was contended that there was 
not , a proper tender as the arrival of the bies 
was part of the description of the goods. in 
overruling this contention Ramesam J. observed 
as follows : 

“Ex. A cannot be construed as if the words 'ar- 
rival of bale or bales’ amount to a description 
of the goods similar to the words 'July or 
August shipments’ in — ‘Bowes v. Shand’, (1877) 
2 A. C. 455”. 

Even if the words “despatch August” mean des- 
patch by the mills in August, we should be in- 
clined to hold that without more, they cannot 
be regarded as forming part of the descriptimi 


of the goods but as already stated we think #at 
those words refer only to the time of delivery 
the seller and have no reference to the despat^ of 
goods by the mills to the seller. We accordingly 
hold that there was a proper tender of the goods 
by the plaintiffs under Ex. P. 3 and that the res- 
pondent is in breach in not taking delivery of 
them. 

4 

(9) The question that next arises for decision 
is whether the contract, Ex. P. 1 was subsisting 
on 15-8-1943 notwithstanding the refusal by the 
respondent to take delivery of the goods on 2-8- 
1943. It is contended by Mr. N. Rajagopato 
Aiyangar that even if there was a proper tender 
on 2-8-1943 the mere non-acceptance of the goods 
by the respondent did not by itself and without 
more constitute a breach of the agreement; that 
the refusal to take delivery amounted only to a 
repudiation giving a right to the seller to put an 
end to the contract under S. 39, Contract Act; 
that the plaintiff did not elect to do so with the 
result that the contract was kept alive for the 
benefit of both the parties: that accordingly the 
defendant was entitled to claim delivery as he 
did on 30-8-1943 and as the appellants then refus- 
ed to deliver the goods thev were the party In 
breach and not the defendant. 


143 E. R. 369 the contract was for the sale of iron 
bars with marks “S. & H. Crown". These goods 
were manufactured by a firm called Snowden and 
Hopkins and sold with the marks “S. & H. Crown”. 
Then Snowden retired and firm’s name was chan- 
od to Hopkins & Co. and the marks on the goods 
were altered into “H. & Co”. The seller tender- 
ed the goods with marks “H and Co. Crown”. But 
they were rejected by the purchasers on the 
ground that thev did not bear “S. & H Crown" 
and were, therefore, not in accordance with the 
description. The jury found that the goods were 
of the same quality and on that it was held that 
There was a proper tender. Eric C. J. observed 
at page 371. 

"T am auite aware of the extreme importance 
in all contracts of words descriptive of things 
sold: they may and frequently do amount to 
a condition and may be most essential. Tt is 
upon the construction of the words of this con- 


(10) This argument is based on a misconcep- 
tion of the true scope of S. 39, Contract Act, and 
of the principles on which it is based. Wbeie 
a contract is to be performed at a future date 
and before the time for performance arrives one 
of the parties gives notice to the other party 
that he is not willing to perform his part of th® 
agreement, then there is what has been called 
an “anticipatory breach" of the contract by him. 
This expression was characterised by Lord WTO*" 
bury as unfortunate in — ‘Bradley v. Nevraom\ 
■noiO) AC 16, because strictly speaking thert 
caji be no breach in praesenti of an obligation 
which is to be performed in future. The substance 
of the matter, however, is tliat when a party 
refuses to perform his part of the agreement 
before the due date, he in effect throws up the 
contract: and then the que.stion is what the othtf 
party might then do. He might either accept 
the repudiation and treat the contract as broWh 
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then and there and proceed to claim damages 
or he might, notwitiis'canding the repudiation by 
the other party, get ready lor performing his 
part of the contract in due course, offer per- 
fomiance when the time for it arrives and on 
the refusal by the otiier party claim damages 
for breach of the contract by him. In that case 
he keeps the contract alive for the benefit of 
both the parties. This vras laid down by Cock- 
burn C. J. in the leading case on the subject, 
— 'Frost V. Knight', (1872) 7 Ex. 111. Vide also — 
‘Kochster v. Delator’, (1353) 2 El ^ B1 678, — 
'Avery v. EowdeiV, (1855) 5 E & B 714, — John- 
stone V. Milling’, (1885) 16 QBD 460 and — 
'Millet V. Van Heek & Co.’, (ra21) 2 KB 369. 

(11) A repudiation before the due date is in 
the nature of an otter by a party to a concluded 
contract to vary the terms thereof. If accepted 
there comes, into existence a new contract in 
supersession of the old one; if nut accepted, the 
original contract continues to remain in force with 
the rights and obligations of either party un- 
affected. By its very nature, this situation is 
possible only when the contract is executory and 
the time for performance has not arrived. The 
principle has also been applied to continuing 
contract performance under which is in progress 
and has not been completed; the most familiar 
example being where the goods are to be delivered 
in instalments spread over several months. In 
such a case when a party refuses to deliver the 
future instalments, the other party has the 
option either to accept the repudiation and put 
an end to the contract with reference to the 
future instalments and claim the damages or 
keep it alive and claim performance when the 
instalments actually fall due. But where the 
time for performance has arrived and one party 
has actually offered to perfonp his part then 
the other party has to perform his portion of 
the contract; in default the contract is broken 
and comes to an end. It is a well recognised 
juristic concept that when a contract is broken 

^ obligation 
which the law imposes on the party in default 
to pay damages. 

A bleach or default in performance discharges 

a contract wholly or in part in the sense that 

It converts it into a right of action for damages 

or pecuniary compensation.” 

(Vide Leake on Contracts, page 671, 8tli Edn).^ 

Mr. Anson enumerates five modes by which a 

contract may be discharged and one of them is 
breach. 


'Tt may be broken; upon this a new obligation 
connects the parties, a right of action pos- 
sessed by the one against the other” 

and “if one of two parties to a contract brea^ 
the obligation which the contract imposes, a 
new obligation will in every case arise, a right 
of action conferred upon the party injured bv 

Anson’s Law of Contracts, 
8th Edn, p. 304 and p. 318). 

(12) Therefore the principle that it is open to 
one party to keep the contract alive can have 
; application only when the contract is executory 
■ oi wheie there is still something to be performed 
under the contract. It can have no application 
; where time for performance has arrived and 
j there has been a breach. When a contract has 
[been broken it is dead and there is nothing 
which could thereafter be kept alive. Even if 
the parties subsequently come to an agreement 
jin respect of the same subject-matter it is in 
jlaw a new contract. Thus there is a fundamental 
difference betv/een a refusal to perform a con- 
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tract before performance has become due and 
a failure to perform it after it has become due. 

(13) In — ‘Steel Bros and Co. Ltd. v. Dayal 
Khatav & Co.', 47 Bom 924, empnasising tnis 
distinction Aiiuiah J. observed as loiiows : 

"A good deal wa.s said on both sides as to the 
rule of ‘anUcipatory breach’ in its relation to 
C. I. P. contracts. It is no?/ elementary law 
That where in a contract for sale ox goods a 
buyer clearly shows his intention not to be 
bound by it and lepudiates the contract it 
amounts to a breach ci the contract (Indian 
Contract Act, S. 120'. In such a case the seller 
may treat the notice oi intention as inopera- 
tive, in which case he keeps the contract alive 
for the benefit of the buyer as well as his own 
or he may treat the repudiation as VTong- 
ful putting an end to the contract and may at 
once bring his action as on a breach of i.t. 
(Indian Contract Act, S. 39). But the repudia- 
tion which absolves the seller from the per- 
formance of conditions precedent must have 
been made before the due date for the per- 
formance of the contract. This date in the 
case of C. I. F. contracts is the date on which 
the documents ought to have been tendered 
A repudiation made after that date does not 
operate as a waiver of the performance of the 
conditions precedent on the part of the seller.” 

(14) The decision in favour of the respondent 
on this part of the case is based on certain obser- 
vations occurring in the speech of Viscount 
Simons in — ‘Heyman v. Darwins Ltd.’, 1942 AC 
356. In that case the appellants were appointed 
selling agents for the respondents for a minimum 
period of three years under an agreement dated 
1-4-1938. Disputes arose between the parties on 
the working of the agreement. On 7-11-1939 the 
respondents wrote to the appellants that if they 
could not agree to the terms they could cancel 
the agreement. On 21-12-1939 the appellants 
replied that the letter of the respondents dated 
7-11-1939 amounted to a repudiation of the con- 
tract and commenced an action for damages. 
The respondents applied for stay of the action 
by virtue of an arbitration clause in the agree- 
ment. That was ordered. On appeal it was argued 
on behalf of the appellants that as the contract 
had been repudiated by the respondents the 
arbitration clause also fell to the ground. This 
argument was negatived. The decision by itself 
does not bear on the question now in issue but 
the law with reference to anticipatory breach 
was thus stated: 


‘The first head of claim in the wi’it appears to 
be advanced on the view that the ao-reempi-ji- ic 
automatically terminated if one p°artv renn 

diates it. That is not so if one Sv 

so acts or so expresses himself as to show 
that he does not mean to accept and dischare-p 
the obligations of a contract Ly further hP 
other party has an option as to tL attitude he 

may notwithstanding the so- 

tender due performancf on Ms^ par? * to“\hat 
because'^ o? some ultirnate^^liabmty 

his own event not due to 

f excuses or puts an end to 

is to ^ classic example of this 

5 El &^B1 ru " ‘Avery v. Bowder’, (1855) 

rescind Party may 

escina toe contract or (as it is somptimp<? 

expressed) “accept the repudiation” by so acting 

as to make plain that in view of the wrongful 
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.a... two :o .a: r., by 1 1 pudi-jiioi .. on tlU‘ 
oru, aide a;'d p./.r-ieo oi' aie npua.'aiiou on 
1 he other. ' 

It is on ihA-.‘ i the judT-icnt under 

app o! re. h-. lUii. Jt wiU \y.‘ a'cn tfiat the coii- 
uaci Uktc \va.v lor a i-' ided oi '.h've years and 
the r''pufhaLiou \vi.; I' lrj bcioio toe rciaod had 
(‘xpirivi. I’hus it r; n ee.se i.d a pirinature repu- 
diation 01 a C'jiUirniia}: conlr.r-. t and us already 
mentioned the prineipxs of anticipatory breach 
can be and havs* tirea applied in puch ca-ses .so 
Ions as is .f'hl soreeihinry r’-'inanan'^ lo bo 

I)crlornu-d la'idtr the con'raei. ihe obsei'. atious 
quoted above do not carry matt^'r further 

than the limits of tnc previous e.uthorities which 
are preferred to in th^ iudgmeuL and do not 
apply to a case where the time for performance 
in its entirety has nirdured, and delault has 

been made. 

(151 It is anrued by Tvlr. N. Raj.igopala Aiyangar 
that the nahts of tlie parties mu.^t be determined 
solclv with rriercuce to the provisions of the 
Indian Contract Ait; that S. 119 n quires that 
when Uurc is a rrpudialion or refusal lo pei- 
Icrm by one party, there must be acceptance oi 
that reiiisai or rv'pudiation by the other party and 
an election to put en end lo tl'ic contract and 
that until that is done Vry eonlrart is alive. But 
the language of S. 39, ConlracL Act. does not 
when csrelully examined, lend any supprad to 
this conlention. It run.s as lol'o’.v:'! 

‘ When a parly to a eonlract lias refused io 
perform, cr dr-abied hinv,' 11 .from penerming, 
lh,= promis-' bn its eiuireiy the promisee !nay 
put an end to tha' contixml. unless he has 
-ienihed by woid.-v «‘r conduct his acquieseerv'c 

•in its contimuuwe’. 

It is arpu'di that ihe v.-ord.s -has relu.secl to 
perform” the contract would tebe in nol merely 
repudiation lx tore the' due date 'nut al-.o leiusal 
after i)orfo m.inee he;'' I e ‘Onic due. Bu! theM' '\oid > 
must h’ read al'vng u’ith Ih'* v.ord.s "i:\ its entirely 
and "the promisee niuy put rn end to the con- 
tract unlc.ss lie has s:-viiiied his aco,uie.scrnce 
m its rant inuance.” T:i . e words are not ant 
1.0 dr^ 'rii)e I he positifai when a contrce.’t has been 
l)^ol'eu Thev e.m nn'oer^v apply only when 

there i;; sonv-thinv: ta b-.‘ p^fornu-d und-r the 

conte-aet. I'liat is made ebv'r l)y lie.- iH.istn i axis 
which i\f(.r to e; ni' hiDiiw: eonlnicts nuder which 
there are oljliicat ion:> remaining to be performed. 
That illustrations to a se'dion are valuable uuidc.s 
in aserriaining the meaning ol a sec tion is wed 
•-eltled In • - ‘Mahom^-d Sver’ol Arilfin v. Yeo- 
nooi Gark', GOlO) 2 AC r>7a the Judicial Com- 
mittee observed as foUov/s; 

■•Illustrations e.poended to reclioivs of a statute 
should accepted if tint can he done as being 
of relevance and value in construir.g the text; 
they should only la* reieett'd as rt'impnant to 
the section as th‘.* last resort of construction. 

-'Muralirlh.nr Chatterjee v. Tiilornatmnal Film 
Cn. Ltd.’. '1013' :: iVIad T T 300 at p. ;^7:? and Max- 
well on Intrrpretation oi Stalutt's. page 4fi (9th 
Fdu). In - - Sultaixhs.ml v. S'*Uill-‘r’. 4 Cal ??>?. 
Garth C. J. e':plaiMin!c lii * se'-'P'* of S. 39 observed 
that “this s-'eti' u only iricans to indicate what 
was the ). w m Kn^lar-Ai rout ilte law hero before 
the Act v’s.s p.'‘^’id. nanvly. that where a piirt.v 
to a* eontra'‘t r'-fmo ^ aU ><''etiier to perform cr is 
disalded from perforni’nu his tv.irl of it Ihi* other 
side has a riahb to re.sein.d it.” 


A. 1 . R. 

GGt In ^ Su'ilan Almrcd v. Maksad Hussain; 
32 Pal 303 was hj’d by a Bench of the Patna 
Hig.n Court eOAsioting oi Fasl Ali C. J. and 
Sinh:i J. llv't fs. 3J applied only to executory con- 
tracto a-id not lo executed ccnlracts. 

nyt Co.-sG ralile reliance was placed by the 
re.spovid-nl on the decision of the Privy Council 
:ii — yhasiud.uir Cbatlerjce v. International 
Film C>.’, 2 i\lad LJ 369. There the 

..pnt'U.jnl lx Cl eul'^i' d in^o a contract with the 
j <-. ivvndeuks for dist .'ibutins films in various 
or- ts and had p.tid a sum of Rs. 4000 as advance. 
On 1-13-1030 'Ane appellmt. wrote a letter com- 
pl.'dning that the detendants had committed 
..''veial breaehes of tfm contract and that he 
would have no more business dealings with them. 
After .some corre.'pondcuce the respondents ac- 
(cpU'd Ihc rep-.idiation by leUer dated 21-1-1937. 
Tlicn the plainlifT filed an action for damages 
for breach of contract and also for the return 
of the advance. It v.as found that the defendants 
had uol. broken the contract and on that find- 
ing the claim for damcT y.*as dismissed. With 
rel>renco lo the claim for return of advance it 
was contended by the dehm-dants that the plain- 
tiff who was in default could not recover the 
same; while the plaintiff contended that as the 
contract Iv-id l.^iccn rescinded by the respondents 
on 21-1-1037 he was entitled io its return under 
S. C4. Contract Act. The Privy Council accepted 
this contention and held That the plaintiff was 
entit' d to recover \he advance amoimt and that 
the right of the defendants was lo make a cross 
chxru rt>r de.nvav'S against the appellants for 
hr^'acli of eon.iravt. The dc'ision as such has 
no cu I lO point riow under discussion but 

it is argued that the case was dealt with a.s one 


juhi ig under 




,3;i. Cenira.'t Act. Untt the re- 


pudi:ition bv Cne appellant contained in his letter 
d'ted was h.eid to give a right to the 

pendents to avoid the contract aiid the letter 
dat'd 21-1-1937 v..w treated as an acceptance of 
Ht' rervidialion i>y them. In the st'ane manner, 
fon' -n'd.. Ml*. Y. Ur.iayopala .Aivuncar. the failure 
of f'w* rC'pandent lake deUvery of the goods 
on 2-2-1''':? ecivv the appell'.vntr only a right to 
avoid hu* •xnv.'ud and ihcy not havmg done that, 
tho contivv'i 5 ,t( od. Piu the agreement which 
loo Privv Couiuil had lo eor.'ider in — 'Murali- 
(Miv Clmtieriro Tu» roaiimh Film Ltd.’. (1913> 

*’ .Mad T.. J. IP") v.vc- a eonfouiivr eontrart involv- 
u\: mutual ohu, qior.-; ami similar to the one 
\.hi h- r-une hiuora ti;e Tie* 'se of Lords in — 
‘Hevu'an v. TGoj-wi-o"/. 0912' A. 0 3fi3. For the 
re,> .‘it.s alvaadv gi n. d.x'i.'ion cannot be 

’ •.ken as an aiilhoriiv for the contention that S. 
39 apoii''S even whan there ir a refusal to perfoTTU 
IPo ^rripa/.t after the tune tor performance has 
arrived. 

On the olh' r hami the decision in ‘A. K, A. S. 
.Luiml -. Mo -'a Cawood Sons Co;’. 43 Cal 
49!) would e'early mppear to negative such a con* 
lention, Thera, the eoutract. was for the sale 
of e-.'rtain shave.*, and the drde fixed for por- 
loiT’anee was 30-VJ-19n. On that d'atc the shares 
were t-*’'dered io the defendants hut thov did not 
.accept them. Then there was some further cor- 
1 ‘espondenee between the iMrtles and ultimately 
m'l'er '■'ot a noiloe on ‘'a-''.'i9V3 elaiming 
I’amage^, amd the suit was fi'ccl in March 1912. 
Tl)e .‘shares were subsequently sold by the pkain- 
tiff at a profit. On a ouesticn as to the ouantum 
(*f dauiages the defend'vnts claimed that the pro- 
tit > made by the seller subseoueutly by the sale 
of 11 m shares ^hould go in reduction of the clainu 
Tlw* fh'ivy Council held that the contract was 
broken on 3J-12-1911 when the pTauitiffs tendered 


1923 
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the shares and the defendr.nls refused to accept 
them; "Upoa tae breacn oy the purchaser n;s 
coniiractuai right to uie snares le.-l lo Cue grouad. 
iiieie a.iuse a right to carnages; that the damages 
were to be as^enamea ou cue basis ol the maract 
late On and tnat subsequent rise or 

fall in the ca^ac of tne sjiares woiud neither 
reduce nor increase the damages payable by the 
pLircnaser. If the contention of tne respondent 
that a mere refusal to take deli'/ery is only a 
repudiation and that it becomes a breach only 
when it is accepted by the seller is correct then 
the damages will have to be ascertained not as 
on the date when the purchaser refused to take 
delivery but on the later date v.'hen the seller 
chooses to accept it as a breach: and that such 
wouid be the logical result of Ins contention was 
conceded by the learned Adrocate for the respon- 
dent. No authority was cited in support of that 

position. It is opposed to the decision in 

•Jamal v. Moola Da wood Sons & Co.’, 43 Cal 493 
where damages were fixed as on the date fixed 
lor the performance, 30-12-1911 notwiinstandin- 
that there were negotiations going on between the 

21^-19^2^'^'^ notice was given on 

Manigaran v. L-akku Reddiar', 
37 Mad 412 tne deionaant had agreed to df^iiver 
cotton on 12-6-1909 but failed to do .so. ' The 
plamcifi senu a notice to the defendant callin?- 
upon him to deliver the goods in September’ and 

noLce of them, ihe plaintiff claimed damages 
lor non-delivery of goods on the basis of thP 
marKct rate in October 1939 but it was held +hat 
m the absence of an agreement between the 
parties extending the time for performance the 
contract was broken on the date fixed for the 
perfomance and that the plaintiff entitled 

is° a °ain-■‘^®h™ This decision 

ence betw-e?. respondent, the only difier- 

th"t tht^ ft present case being 

fdr damLees purchaser 

is an action bf t)if TnT I'"*'"’ 

there f ^ f ^ ® contended that on prin- 
Thil dl^sinn ‘^‘f/erence between the two. 
’twturam T Rtf “ followed in - ‘Anandram 

doth hefL^fl f°r the delivery of 

s£x sf- ,s/-s 

i.? sS s r -F “ 

the ennfrQo? agreement of parties 

damans shLlTh 28-2-1943. that the 

and nit on 26^7 date 

damages Thit^ ^ plaintiff claimed 

coSfons^ th ^ain is against the 

of otfnio^ respondent. We are accordingly 

brokeif ^ contract must be held to be 

to perfoTm parties thereto refuses 

theLafte? arises 


Madras dis7 


viiw of \he ‘=°'^‘®«ded that even on this 

Sormanr^’^^rr date fixel for 

thit fh^oc.'" T be remembered 

were to rt»v^ provided that the sellers 

1 st all S°?ds on a date between the 

evercS^ thoir ^nd they 

fv option under Ex. P. 3 and called 

It S respondent to take delivery on 2-8-1943 

It is argued that any election made by tS 


sellers is not final, that they Uitmsplves could go 
L'v^oi: upon it and if to tne contract was not at 
au^ euu on 2-3-1943 and must be held to be sub- 
hisi-iug on 30-S-2943. It is difficui'c lo see how 
iwj.tomd mane a difference in prmciple v/hether 
u.. Loatiac. K..eii nxed a particular date as the 
care lor periormancc or whether it gave the op- 

l] parties to fix the date for 

I' once the option is exer- 
cised and a date is fixed it Ls as if the contrai’t 

itself had lixed that date as the date lof per- 

coo.ceaeu that when an option 
P^'ii’ty and is assented to by 
t>ic other it oecomes irrevocable and no reason* 

tm. „ssc!.u to tne exercise of the option Us 
given a- foe time of t.ae agreement and as part 

L n contention of the re.?pondent is' 

to be accepted Uien the clause conferring an! 
op non on tne seller lo determine when the deli- 

M pSs" """" and 

O ^ (18051 1,59 E. R. 650: 

'■'F plamtilf agreed to sell cotton 

.0 oe d, .iicica av tne .sellers optfen in Au'^ust 
or Septemoer ISOl". The plainthf gaVe foUce 

that the CO', ton was ready in Auigusc but he 

dma to the notice anci ten- 

dldined 7o 1 The de fendant 

aLCihiea to take aclivery and contended knat the 

selicr having exercised the opiion Uie coniract 

that rloVt the goods in 

inat month, p^ea was accepted and thf^ 

between tne 15th of aiay and SOth of Jime 1877 A 
tender made of the cargo by the seller 4s re 

iipui’l-r.^h .Pttrehaser for reasons v/hich were 

period mentioned in 
the contiact. This was rejected bv the defendant 

on the ground that the plaintiff was not entitled 
to make a fresh tender. In an action to damages 
for non-acceptance the Court held that the plain- 
tiff was entitled to tender the goods in accord 
ance with the contract at any time within 
Poiiod fixed and the fact that lie made an ineffec 
tual tender earlier did not prevent him fl.4 mak’ 
mg a proper tender in time. The detendlm 
ppears to have argued that if the s%f n-a, 

fix the time for delivery, ca was hlld fn 4 -Gath 
V. Lees, (186 d) 159 E. H 650 ha rtme. i-i ^ ^ 

bound by the tender once 'made and if 
not proper there was a breach If 
Referring to this case BramweD L. j rem'mkid ' 
'■The defendants have relied on ■471 

Lees;, (1865) 159 E. R. 6507 but the d^oLn 
IS Qistmguishable. in that ca<?P rri^nr. 
be delivered at seller's ontin'i 

S‘™e'y to ’f ' ”S“«e" 

?hToBOo™'bK"" J;*‘‘ " “tofe 

Brett L. J., however, observed 

‘';r ''*• (1865) 159 E. R. 650 was not 

deemed upon the doctrine of election, but upon 

the gTcmnd that the defendants, having acted 

had ^allred 

tli6ir position for the wors6/^ 
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But it is clear iiv/-i th'‘ report of the case 
In Gain v. Lees'. L. H. 6c0 that this 

is the basis ot' iti; decis.on. Mr. Melhsh argued 
on beheUi of the sc.ler tnat 
the piauHili h.-./ing lae whole of the two 
inoatns lor the cu-nvci'y of the cotton, does 
ihe civcunistance oi iu.s lUiving given the delen- 
danl notice that he was reudy to uchrer it 
in August, and naving lai.ed to do so, absolve 
the d. icaduiit Irom his contract? (Martin 
B: Your cciistniction gives no meaning to 
ho words "at sciier's option'". Lush on behalf 
ot the purchaser contended "when the plain- 
tili e.xercisod his option and gives notice that 
ihe cotton was ready lor delivery on a certain 
date in August, the contract becomes a con- 
tract to deliver in August “^dMartin B. — The 
seller could not give two notices. V/hen the 
notice was given the buyer was bound to be 
ready with the money which he might have 
liad difficulty in getting: then is the seller to 
.say 1 will not deliver the cotton according to 


my notice but will put you off until next 
month")." 

The headnolf in the report that the plaintiff 
having exercised the option was bound to deliver 
Ihe cotton in August appears to be correct. 
Cotton L. J. after observing that "if there had 
been an election within the terms of the contract 
lb w'ould have been binding on the defendants." 
distinguished — 'Gath v. Lees', {18o5' 159 E. R. 650 
as a case where the other party had altered his 
position by acting on the notice of the plnintilf 
and entering into sub-contracts: and that it was 
an equitable defence. It was not suggested in 
— ‘Borrowinan v. Free', (1879) 4 Q. B. D. 500, 
that if the notice had not been accepted by the 
purcha.ser in — 'Gath v. Lees’, (1865) 159 E. R. 650 the 
seller would not have been bound to give deli- 
very in August or that ho would have been cntitl- 
('d to tender the goods in September. There 
was no term giving an option for fixing a date 
for performance in — ‘Borrowman v. Free*, (1879) 
4 Q. B. D. 500 and no decision was given as to 
the effect of the exercise of such an option where 
there was such a term. In Leake on "Lavr of 
Contracts" this decision is cited as authority for 
the position that 

"a 'tender of goods not answering ihe des- 
cription is not a final breach of the contract 
as the seller may still tender other goods 
answering the contract before the time of com- 


pletion has elapsed". 

Writing on the effect of a term in a contract 
conferring on cither side an option to fix the 
date of performance, the same learned author 
writes as follows: 

"An election once made is final and Irrevoc- 
able, according to the maxim quod semel placuit 
in electionibus amplius displicere non potest." 
The decision in — '(^ath v. Loos'. (1865) 159 E. R. 
650 is one of the authorities cited in support 
of this proposition. In Benjamin on "Sale" the 
effect of those two decisions is thus stated: 

"It is submitted that in Gath v. Lees’. (1865) 
159 E. U. 650 the seller, having duly made and 
communicated his choice, was bound by it, un- 
less the buyer himself had dissented: and 
(hat in— ‘Borrowman v. Free’, (1879) 4 Q.B.D. 500 
the buyer’s objection would have given the 
seller a ‘locus pacnitontiac’ even if his first 
tender had been valid." 

It may bo added that in the present case we 
arc not concerned with a promisor who having 


"‘This passage of Marlin, B. comes in the argu- 
ment made by Cohen in reply to the argument 
of liUsh — Ed. . 


Loaud { .^onuixunhiram J.) 

made an ineffectual tender, wants to make a 
proper tender but a promisor who having made 
a proper tender affirms it and bases his claim for 
damages on it. No authority has been cited 
that on the.se facts it is open to the promisee to 
insist that the tender is not final. The decision 
in — 'Borrowman v. Free’, (1879) 4 Q. B. D. 500, 
is no auihority for it and the observations of 
Cotton L. J. quoted above are against it. The 
decision in — ‘Phulchand Fatechand v. Jugal 
Kishore Gulab Singh’. 8 Lah. 501 is similar to 
the one in — ‘Borrowman v. Free’, (1879) 4 Q. B. 
D. 500. 

(20» The plaintiff had agreed to deliver the 
goods by 10-10-1918. On 3-10-1918 he wrote to the 
defendant to take delivery on certain conditions, 
which he had no right to impose and so the 
tender was not proper. On 10-10-1918 
a proper and an unconditional ten- 
der was made but the defendant declined to 
accept it. It was contended on his behalf that 
the plaintiff had broken the contract on 3-10-1918 
when he made an improper tender. This objec- 
tion was overruled and it w^as held fhat the im- 
proper tender made on 30-10-1918 was no bar 
to the plaintiff making a proper tender in time. 
This decision again does not touch the point 
now under discussion. 

(21) In the result both the defences raised by 
the respondent, namely, that there was no pro- 
per tender of goods on 2-3-1943 and Uiat the 
contract was kept alive on 15-8-1943 must be 
overruled. Tlic appellant will, therefore, be 
entitled to damages for breach of the contract. 
Ex. P. 1. and the advance of Rs. 1100 paid will 
go in reduction of the same. The appeals are 
accordingly allowed and the decrees of the Dis- 
trict Court of Mathurai in A. S. Nos. 294 and 
295 of 1944 are restored with costs throughout. 
Advocate’s fee one set both in the second appeals 
and in these appeals. 

B/V.S.B. Appeals allowed. 
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Venkatachala Naicken, Petitioner v. The 
Panchayat Board, Ethapur, Respondent. 

Criminal Revn. Case No. 702 and Cri. Revn. 
Petn. No. 696 of 1951, D/- 17-9-1952. 

Madras Village Courts Act, 1888 (1 of 1889), 
S. 78 — Jurisdiction to compel one accused to 
produce another — (Criminal P. C. (1898), 

vS. 343). 

No Court has any jurisdiction to compel 
one accused to produce the other accused 
in the case. Such powers are not given 
to the Panchayat Court either by the 
Aladras Village Courts Act or by the Code 
of Criminal Procedure. The accused is, 
therefore, justified in not answering any 
question regarding his not producing the 
other accused. 

(Note: "This case is a good instance to 
show that in this country the Panchayat 
Courts ought not to be invested with 
criminal jurisdiction. They seem to be 
carried away by the local politics and the 
inimical feelings that they happen to entei^ 
tain against persons.”) (Para 1) 

Anno: Cr. P. C., S. 343 N. 3 Pt. 4. ^ 

Miss Perween Amiruddin, for Petitioner; G. 
Gopalaswami, for Respondent; Public Prose- 
cutor, for the State. 

ORDER: This is an application to set aside 
the conviction by the Panchayat Court of 


1963 
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Ethapur which has sentenced the petitioner to 

^ 5 for what the Panchayat Court 

calls that he made a hubbub after refusing to 
answer the question put by the Court and that 
he asked the other accused also to refuse to 

^ clear from the judgment of the 
bub-Divistonal Magistrate of Salem, before 
whom this accused preferred a revision peti- 
tion, that, when some of the accused were 
present on a particular day of the hearing, the 
Panchayat Court asked the accused to produce 
the other accused for hearing on the adjourned 
date, that the accused did not produce the 
pther accused and that he was questioned. It 
IS stated that he would not reply, and in my 
opinion, the accused was perfectly justified in 
not answering any question regarding his not 
producing the other accused. No Court has 
any jurisdiction to compel one accused to pro- 
duce the other accused in the case. The Pan- 
chayat Court seems to have arrogated to itself 
powers which are not given to it either bv 
the Vil age Courts Act or by the Code of 
Criminal Procedure, The accused appears to 
have preferred a petition to the Sub-Divisional 
Magistrate, Salem, for the transfer of this case 
to the file of some other Panchayat Court. I 
am satisfied that m this case the members of 
the Panchayat Court must have been annoyed 
5 filing of the transfer application and 
taking advantage of an illegal order, which 
the Panchayat Court passed by asking the 
accused to produce the other accused and for 
non-production, they seemed to have lost the^r 
temper and convicted this accused This case 

IS a good instance to sho’v that in this conntrv 

the Panchayat Courts ought not to be invested 
with criminal jurisdiction. They seem t^ be 
earned away by the local politics and the 
mimical feelings that they happen to entertain 
against persons. The procedure which thev 
V ^ «^srant violation 

of ^ the- \^llage Courts Act and the Code of 
8ou™s"oShf''no^"- that these 

criminal °Sdict°on‘" I 

“r asMe" n ^ i?tegal and it ougM to bl 
if pawftvil/ie"refSd.'"‘ the fine, 

B/V.S.B. Conviction set aside 
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PANCHAPAKESA AYYAR J. 

another. Petitioners v. 

1950, D/- 

arWcI^ /1^908), S. 30 (c) — Specific 

tract -1 w 5 purchaser at place of con- 
‘ici — jsuit for damages — Jurisdiction. 

^*^5 specific articles purchased 
nave been shown to the purchaser at the 
place of contract the jurisdiction to enter- 
1 ^ damages for supplying 

inferior quality will only be 
Courts of that place and not in 
Courts in the place to which the articles 
may be subsequently consigned at the in- 
stance of the buyer^ AIR 1949 Mad 145, 

Anrio: C.P.C., S. 20 N. 18. 


Madras 389 

P. M. Srinivasa Iyengar, for Petitioners; V 

Rangachari and K. Mangachari, for Respon- 
dents. 

REFERENCES: Courtwise/Chronological/ Paras 

(48) 1848-2 Mad LJ 101: (AIR 1949 
Mad 145) 2 

(’50) 1950-1 Mad LJ 38: (AIR 1950 Mad 768) 3 
ORDLR : Tiiere are no merits at all in this 
Civil revision petition as no part of the cause of 
action in the petitioner's suit for damages arose 
in this State. The point for considera.tion is 
whether both the Courts be*ow went wrong in 
hOiding that the District Munsif’s Court 
Peddapuram, had no jurisdiction to entertain the 
suit lor damages filed against the defendants for 
supplying them fifty bales of inferior cotton, said 
to dUiei much from the sample cotton shown to 
them before the sale. The contract was admit- 
tedly, _ entered into at Chanda, in Madhya Pradesh 
on 25-7-1943, and the District Munsif's Court* 
Peddapuram, would have, of course, no jiuisdic- 
tion, if no part of the transaction arose within 
its own limits. Both the Courts beiOw held that the 
aehvery of the cotton was to be at Chanda & that 
the price also was to be paid there, judging from 

the correspondence. 

(2) Mr. p, M. Srinivasa Aiyangar, for the 
petitioners plaintiffs, urged that both the lower 
Courts went wrong in holding that the District 
Munsif's Court, Peddapuram, had no jurisdiction 
as it was a 'sale by sample/ and the 50 bales of 
cotton, sold as per sample, were to be despatched 
by the vendoi-s, the deieadants, from Chanda to 
Pittapuram ‘via’ Waitair, and were received at 
Waltair and carted to Pittapuram and examined 
only there by the plaintiffs. If that had been so, 
no doubt, both Courts would have been wrong 
in holding that the suit should have been filed 
only in Madhya Pradesh, as it could have been 
filed also at Peddapuram. 

But the lower Courts have not gone on that 
footing, but on the footing that the sale was not 
merely by sample but after showing the 50 bales 
of cotton, the ‘specific goods’ as per sample at 
Chanda itself, to P. W. 2 the plaintiffs’ agent 
who examined it and bought it. So, it is a case 
of sample being shown first, and ‘the specific goods 
next,’ not at all an uncommon thing in India. It 
is a common experience in any shop in India for 
a buyer to be shown a sample of rice and then 
a bag of rice said to correspond to it It is akn 
possible for the bag shown later on not to c^- 
respond with the sample shown earlier though if 
is shown at that very place and is accepted bv the 
buyer under a misapprehension that it corres- 
ponds to the sample. But where specific goo^ are 
shown, inspected and bought the cause of Mtfon 
woMd arise only at the place of sale (See T 
‘Parthasarathy Gupta v. Calcutta Glass r. 

Works (1936) Ltd,-, 1948-2 Mad LJ Toi) 

(3) Paragraph 6 of the judornenf of'fuo f ■ i 
Court shows that the defendant' 

that the plaintiffs- agent P tv 9 ° 

Chanda itself the 50 bales nt shown at 

sold to the plaintiffs and which were 

■that cotton- at Rs ifo ner hale® 

Chandabani cotton wafsemL^at 7 kT 

at thqf I'Prv firn^a wrC ^t Rs. 400 PSF bale 

P W 2 was plaintiffs’ agent, 

bal^'of cotton sho4’to° 

th^bulk or^of r, ^ shown 

xne DUiK, or not, need not be discussed her#* 

T jurisdiction even if he was so 

Pradesh’ wh“e' hr"^’' “ M^^ya 


» 
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t'ntly de pcU-.iicd tJ \Vr!tn.ir for taking thorn by 
c -;t ‘0 Pitlapurani, ana trough the aheged fraud 
w.'. a'lov- ly cli.-'OvercU Oihy on inspection at 
Pi.’. 

Mi. j ■ ::)gacUari, for the defendants, urges that 
they gof. <.1 . pL'.tchcd to VvaUair Oiuy at Lne 

instance of P. VI. 2 who had been shown the 
liiiy bales rncl Jiad accepted them on behalf of 
the plainiijls, a^vi thai. the showing of the sample 
beU)re is iinmaTcnni, ;iud tiiat the ruling in — 
'Jwarmjl Siiivanath /. i-naji Ibrahim’, 1^50-1 Mad 
LJ 2 b V. iU not ai>pl;'. J agree. Mr. P. M. Sriniva.sa 
IvejV'.'.r jay,, i.i e. .r. would bo veiv diiheuit for 
aiiy'i)Ociy to inspect the qualii.y of pressed cotton 
kept in bales. <ina tk.et for that i\aJOn beeause 
h'lere was n*) good ciiance of reasonable inspec- 
Uon lor P. W. 2 , PiUaptin.m, where the bales 
were uUi:ri:..‘ ely receh ed h ooci'k d & exiimined & 
found to bo el inferior queUry, wcukl be the place 
v/h.erc part et the cause of action aro. e, as a reason- 
able insoection could be had only ih'i're, S: so the 
suit could be filed in the District I\Iunsif Court, 
PeddapL'i’ani. I cannot agree. 

In modern times of complicrited machinery and 
manufacture, it is not reasono.blo to expect that 
all articles sold or brought w^ould be in their 
elementary process or stages, and buyers are 
expected to be competent enough to deal v/ith 
articles in various stages of manufacture or pro- 
cessing and judge their quality before buying. 
Thu.s. a man buying a car ncid not have the 
engine and other parts dis-nicmbcrcd and shown 
to him, ar.d pressed cotton bales need not 
be unpressed and shov;u to him. If he chooses 
to buy the things after seeing them, the suit 
will only lie at that place. P. V/. 2's inc.xperience or 
folly or gullibility cannot chamge the ‘jurisdiction.’ 
tWheve the specific articles purchased have been 
shown to the purchaser at the place of contract, 
as here to P. W. 2, the jurisdiction will only be 
in ihe Courts of that place. & not in Courts in the 
place to which the articles may be su’osequently 
consigned at the instonce of the buyer. So, 
the Courts below v;cre right. 

(4) In this viev/, this petition dcsen'es to be 
and is hereby dismissed with costs. Time given 
to the plaintifls till the 1st cf March 1952 for 
presenting the plaint to Uie proper Court. 

B/y.R.B. Petition dismissed. 
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SUBBA RAO J. 


commodaiion Controller of Madras dated 4-12- 
I9ol. iiie aie cheowntirs of premises 

I'io. 79-A a.i. ' B, ,:aeinoudoss Bueei, G. i’., iviad- 
eas. Ji iL'il \ oa or udoul 24-9-iyal. The 

peiitioneij gave liOLice ol vacancy lo the Ac- 
comruoaaiioa Coatioiier by ielter dated 24-9- 
t9oi. U,j they informed the Accom- 

nioJatiun Coi. Holier that the notice was given 
liiiQJi a rmsLaxe.j impiession that the rent was 
abuiu Ks. xo-lu-U. The peiiuoners let that room 
lo 4.A. A. K-ipodia and he has been occupying 
that room wuh his family. On 10-12-lUDi, i.e., 
Uaee inonihs after the notice of vacancy was 
giveii; the peiitioners received a notice by the 
A-Cconimodanon Controller under S. 3(B) of the 
Act, domat-ciing aehvery of immediate posses- 
siOii witliin seven days of the receipt of the 
said liouce. The peiiuoners complain that the 
rent of the premises in question does not ex- 
ceed Ks. 2a and, therefore, the Accommodation 
Co. 'ti oiler has no junsaiction to issue the said 
order. 

The relevant provisions of the Act are 
as follows ; 

"3(lMtO. Every landlord shall, within seven 
days after the building becomes vacant by 
his ceasing lo occupy it, or by the termina- 
tion ot a tenancy, or by release tiom requi- 
sition give nonce ot the vacancy in writing 
to tile oilicer auihorised in that behalf by 
the Slate Government; 

Provided that this sub-section shall not 
apply to a building in respect of which the 
lanulord lias obtained an order for posses- 
sion on any of the groujids specified in S. 7, 
sub-s. (oh” 

3 (Oh U the building is required for any of 
the purposes, or lor occupation by any of the 
oiricers, specified in sub-s. (3), the landlord 
shall deliver possession of the building to 
the authorised ollicer and the State Govern- 
ment shall be deemed to be the tenant of 
the landlord, with retrospective ehecl from 
the date on which the authorised officer re- 
ceived notice under sub-s. (1) or sub-s. (2), 
the terms of the tenancy being such 
as may be agreed upon between the 
.landlord and the tenant and in default 
of an a.greement, as may be deter- 
mined by the City Civil Court in the City of 
Madras ai'd elsewliere by the Subordinate 
Judge’s Court having original jurisdiction 
over the area in which the building is situ- 
ated or, if there is no such Court, by the 


The Bhagat Estates Ltd., Petitioner v. The 
Accommodation Controller, Madras, Respon- 
dent. 

Writ Petn. No. 805 of 1951, D/- 15-2-1952. 

Houses and Rents — Madras Buildings 
(1. ea.se and Rent Control) Amendment Act (8 
of 1951), S. 3 — Objection to jurisdiction — 
Duty of Accommodation Controller. 

The Accommodation Controller has no juris- 
diction to act under S. 3 unless the monthly 
rent of a building is more than Rs. 25. When 
the owner takes objection to his jurisdiction on 
the ground of the rent being not more, the 
AfcomnicJation Controller should on the mate- 
rial furnished to him determine whether the 
rent of tlie promises was more than Rs. 25 be- 
fore ho can exercise the jurisdiction conferred 
upon him by the section. (Para 3) 

I\I. A. Chatala, for Petitioner; V. P. Sarathi, 
for Go\ l. Pleader, for Respondent. 

OttDER : This is an application for issuing a 
wrif of certiorari to qiia.^’h the order of the Ac- 


Districl Court;” 

Provided that the rent payable shall be 
the fair rent, if any, fixed for the building 
under the provisions of this Act; and if no 
t fair rent has been so fixed, such fair rent as 
may be determined by the Court aforesaid 
in accordance with the provisions of this 
Act;” 

S. 3(9). Nothing contained in this section 
shall apply — 

(a) to a residential building the monthly 
rent of which does not exceed twenty-five 
rupees: or (b) to a non-residenlial building 
the monthly rent of which does not excew 
fifty rupees: or (c) to any building or buil^ 
ings in the same city, town or village, owned 
hv any company, association or firm, whe- 
ther incorporated or rot, and bona fide in- 
tended solely for the occupation of its 
officers, servants or agents,” 

(3) Tt is rlear from the aforesaid provisions 
that the Accommodation Controller has no 
jurisdiction to act under this section unless 
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the monthly rent of the building is more than 
Rs. 25. When the petitioners took the objec- 
tion that he had no jurisdiction, the Accommo- 
dation Controller should have found, on the 
material furnished by the petitioners, whether 
the rent of the premises was more than Rs. 25. 
V/hen a statute confers jurisdiction upon a 
tribunal, subject to a condition, the tribunal 
cannot exercise the jurisdiction unless the con- 
dition exists. The order of the Accommodation 
Controller is quashed and he is directed to de- 
cide, whether the monthly rent of the premises 
in question is more than Rs. 25. This petition 
>is allowed, but as the petitioners themselves 
Issued the notice to the Accommodation Con- 
troller under S. 3(1) of the Act, this is not a 
fit case for awarding costs. . 

B/M.K.S. Petition allowed 
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GOVINDA RIENON J. 

V. _M. S. Kandasamy Nadar, Appellant v The 
Province of Madras, through the District Col- 
lector of Ramnad at Madura and another. Res- 
pondents. 

Second Appeal No. 1114 of 1943, D/- 4-12-1951, 

/f/^i Survey and Boundaries Act 

\8 of 19--3), Ss. 9 (ii), 13 and 14 — Absence of 
notice under S. 9 (ii) — Effect. 

Where the party concerned has no notice of 
the sur\^ey as contemplated by S 9 (ii) 
Madras Survey and Boundaries Act, it cannot 
he said that there has been a completion of 
the survey in accordance with the orders 
passed under S. 9 within the meaning of S 13 

adversely aiieited 
thereby is not bound to file a suit within three 

^ survey 

oincer, (Para 1) 

(b) Civil P C. (1908), O. 23 R. 1 — Suit 
dismissed with permission to bring fresh suit 

nefe3®‘- defendant - Fresh . suit - 
Defendant is estopped from contending that 

a872)“s.°nr ~ Evidence Act 

like any other party can- 

”uU aPP''‘>5>ate and rep?ob/te. A 

trial ron^‘ Government was decreed by the 

tpndP .1 fho* *2° appeal the Government con- 
^nded ‘hat the suit was bad for want of notice 

the Dlafntiff’c request by the Government 

dismissed with liberty 

wqSiremeKf after complying with the 

vm YnsritntfV ‘he fresh suit 

th^ snu Government contended that 

w suit was barred under O 23 R. 1 as the 
previous order was illegal. ^ as tne 

^ ‘® ‘he Government 

o%Pr ^ contention when the previous 

ruer had been passed at their instance. 

Balakrishnan, for Appellant; Govt. 

SS? 

JUDGMENT: In view of the finding of the 
lower appellate Court refusing to rely upon the 
evidence of D. W. 6 that he affixed the notice 
to survey number 321 on the outer door of 
the shop, the lower appellate Court was justi- 
I * in coming to the conclusion that the appel- 
.lant did not have notice of the survey as 
contemplated in S. 9 (ii), Madras Survey and 


Boundaries Act. The question then arises as 
to whether such »a survey without notice to 
the party concerned, v/hen it is adverse to him, 
is binding on him, if he has not brought a 
suit to set aside the survey within three years 
as contemplated in S. 14 of the Act. The ex- 
pression in S. 13 is 

“when the survey of any land or boundary 
which has been notified under S, 5 has been 
completed in accordance with the orders 
passed under Ss. 9, 10 or 11 etc., etc.” 

The question is, whether there has been a 
completion of the survey in accordance with 
the orders passed under S. 9, if no notice of 
the survey has been given to the party con- 
cerned. ^ The learned Judge held that the 
words “m accordance with the orders” cannot 
be said to be synonymous with “in accordance 
with the provisions laid down”. I am unable 
to agree. When a Statute says that an order 
should be passed under section so and so it 
contemplates the fulfilment of all the neces- 
sary formalities which have to be completed 
under the section. Here the non-observance of 
the giving of a notice to the party would make 
the order passed not one correctly passed 
under the section. If the officer passes an 
order without complying with the requisites 
of the section, it cannot be said that it is an 
order passed under the section. I am, there- 
fore, inclined to hold that the appellant is not 
bourid to file a suit within three years to set 
aside the order of the Survey Officer because 
he had no notice of the survey. 

(2) The next point is whether the learned 
Judge is right in holding that the decision of 
the District Judge of Ramnad in App. No 182 
of 1944 is not binding on the parties. That 
appeal arose out of a suit for a similar relief 
and in the trial Court, the present Plaintiff 
was given a decree. In the Court of ‘appeal, 
it was contended before the learned District 
Judge that the suit should have been dismissed 
because the requisite notice under S 80, Civil 
P. C. had not been given. In the alternative 
it was contended that liberty may be given to 
the plaintiff to file a fresh .suit after comply- 
ing with the provisions of S 80, Civil P C 
The relevant portions of the learned District 
Judge’s judgment are as follows: 

“If at all the lower Court felt that the plain- 
till was entitled to some induleence it 
ought to have merely given him the liberty 
to file a fresh suit on the .same cause of 
action after giving notice under S. 80 Civil 

P. C. to the Government.” ’ 

The learned District Judge accepted ihe^ 
alternative and held as follows- 

“I also give the plaintiff liberty to file a fresh 

the defendant? %f?e''r" .action againft both 

me aeienaanis alter giving the nececenrv 
under S. 80, Civil p' C.. to G?SS 

cJS to SotTi SS.I"”""'* 

later on be heard to sav 

bv the Court order passed 

seems to me that if theTelrnld DistricfjudJe 

g ve J the ”plaiS[^ dis JissedX" suif a^§ 

given in e plaintiff liberty to file a fresh suit 

O R illegal under 

which definitely states that the 
leave to file a. fresh suit can be given onlv 
when the suit is allowed to be withdrawm on 
account of the fact that the suit is bad ’ fn^ 
some formal defect. But here, it was at the 
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instance of the respontlents that the District 
.)u>.Ai^e on that occasion granted the plaintiff 
pLiniiSSJon to hie a tresh suit after dismissing 
ins sun. 11 a icqucst like that had not been 
made at the instance of the Government, pro- 
bably the District Judge would have permitted 
the plaiidili iiercin to withdraw the suit with 
periiiission to file a fresh suit and in that case 
nothing could have been said against the pro- 
pi ioiy of the order made b 3 '- the District Judge 
on tnai occasion. The Government, like any 
other party, cannot be allowed to approbate 
and repiobatc. I feel constrained to hold that 
the Government cannot now be heard to sa.y 
that the present suit is not sustainable 
because of the provisions of O. 23 R. 1, Civil 
P. C. In this view, it is unnecessary for me 
to discuss the decisions relied upon by the 
learned Subordinate Judge as well as those 
cited before me b^' Itlr. Srinivasan for the res- 
pondents that it is not open to a Court when 
a suit is dismissed to grant leave to file a 
fresh suit. That is perfectly sound law against 
vhich nothing could be said but none of those 
decisions go to the extent of sa\’ing that if a 
defendant requests the Court to dismiss a suit 
ind grant permission to the plainliff to file a 
fresh suit and when such a fresh suit is filed, 
he can turn round and sziy that the Court 
which granted him permission should not 
have done so. Both the points on which the 
learned Subordinate Judge has found against 
the plaintifl', thus failing and the lower appel- 
late Court having found title in the plaintifl', 
the plaintiff’s suit ought to be decreed. 

(3) I, therefore, set aside the decision of the 
lower appellate Court and restore that of the 
District IMunsif with co.sts throughout. (No 
leave). 

B / K .S . O rder a cco rd i n gl y . 
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SUBBA RAO J. 

R. Pushpam and another. Petitioners v. The 
State of Madras, represented by the Secretary, 
Local Administration Department, Fort St. 
George, IMadra.s, and another, Respondents. 

Writ Petn. No. G48 of 1952, D/- G-10-1952. 

(a) Words and Phrases — ‘‘Consult”. 

“Consult” implies a conference of two or 
more peisons or the impact of two or more 
minds brought about in respect of a topic witli 
a view to evolve a correct or at least a satis- 
factory solution. It must be directed to the 
essential points of the subject under discussion 
and enable the considtor to consider the pros 
and cons befoi'8 coming to a decision. The con- 
sultation may be between an uninformed person 
and an expert or between two experts. 1947-2 
All E R 496, Ref. (Para 2) 

(b) Municipalities — Madras District Muni- 
cipalities Act (5 of 1920), Ss. 43 and 7 (3) ~ 
Allotment of seats reserved under S. 7 (3) — 
Duty of Government to consult mimidpalitv 
— Certiorari against order of allotment ~ 
(Constitution of India (1950), Art. 226). 

When an authority is entrusted by a statute 
willi a duty to be performed after consultation 
with another authority there is no performance 
of that duty when it does not consult or con- 
sults only in formal compliance with the 
statute. (Para 2) 

Under S. 43, a duty is expressly cast upon 
the Government to “consult” the municipality 


A. I. R, 

and since that word is used distributively 
there, the obligation arises whether the propo- 
sal is to divide the municipality into wards or 
to set apart, in particular ward^ seats reserved 
under S. 7 (3). The consultation must be in 
respect of every individual ward in which it 
is proposed to set apart the seats and a general 
consultation will not be sufficient compliance. 

If after consulting the municipality about cer- 
tain wards the Government sets apart the seats 
in a ward which was not mentioned in their 
proposal there is no consultation in respect of 
that nard and the order allotting the seat to 
that ward becomes illegal and would be 
quashed by a writ of certiorari. But the con- 
sultation in respect of the ward mentioned in 
the proposal does not become a formality 
mel^ely because the Government did not give its 
reason for making the proposal and the allot- 
ment of seat in that ward is valid and will not 
be set aside. (Paras 4, 6> 

Anno: C.P.C., App. Ill; Constitution of India, 
Art. 226 N. 13. 

(c) Constitution of India (1950), Art. 226 — 
Scope — Enactment affecting power of High 
Court — (Municipalities — Madras District 
Municipalities Act (5 of 1920), S. 351B). 

Provisions of S. 351-B, Madras District Muni- 
cipalities Act cannot in any way affect the 
power of the High Court luider Art. 226 to 
issue writs in suitable cases. (Para 6) 

Anno: C.P. C., App. Ill; Constitution of 
India, Art. 226 N. 13. 

S. Mohan Kumaramangalam, for Petitioners; 
Govt. Pleader for Respondents. 

REFERENCE /Para. 

(1947) 1947-2 All ER 496: (63 TLR 499) 2 

ORDER: This is an application under Art. 
226 Of the Constitution of India for issuing a vnrit 
of certiorari to call for the records and quash 
the order dated 29-7-1052 of respondent 1, the 
State of Madras. Petitioner 1 is the Secretary" of 
the Progrc.ssive Women's Association, Aruppu- 
koUai; petitioner 2 is a Municipal Councillor of 
the Aruppukottai municipality. The elections to 
the said Council are now in progress. Under the 
programme of elections issued by respondent 2, 
Commissioner of the Municipality, the last date to 
file nominations is the 6th and 8th September 
1952 and the date of this polling is fixed on 6-10- 
1952. The Municipality is divided into 24 wards 
with 38 councillors; one reserved seat for women 
is allotted to ward No. 2 and another to ward 
No. 12. The said allotment was made by the order 
of the Government dated 29-7-1952. The peti- 
tioners seek to get that order quashed for the 
reasons ‘inter alia’ that it is vitiated by 'mala 
fides’ on the part of the Government and also 
on the ground that the Government did not comp- 
ly with the provLsions of the District Munici- 
palities Act in issuing the said oi'dcr 

i2) The contention of the learned counsel for 
the petitioners that the Government did not com- 
ply with the provisions of S. 43, District Munici- 
palities Act, may be taken up first. Section 43 
reads : 

“For the purpose of election of Councillors to 
a Municipal Council, the Local Government 
after consulting the Municipal Council, may, by 
notification— 

(a) divide the Municipality into wards: 

(b) determine the wards in which the seats, 
if any, reserved in sub-s. (3) of S. 7 sliall set 
apart: 

(cl declare for whom such seats are reserved". 
Under S. 7(3^ the Local Government may in their 
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discretion by notification reserve seats for women 
and determine the number of such seats. The 
Government accordingly determined to give two 
seats for women and allotted the said reserved 
seats to wards 2 and 12. Under S. 43 such allot- 
ment of the reserved seats can only be made 
after consuUing the Alunicipal Council. The statu- 
tory condition of consulting was conceived in pub- 
lic interests and expressed in clear terms. It is, 
therefore, the duty of this court to ensure that 
there is a full and fair compliance vath the statu- 
tory condition. The question, therefore, is whe- 
ther the Goverrmieiit consulted the Municipal 
Council before determining the wards in which 
the said seats were set apart. This turns upon the 
construction of the words "after consulting” in 
the section. 


The word “consult” is so lamiliar that it often 
eludes the grasp of easy and exact definition. In 
the Law Lexicon by ?. Ramanatiia Aiyar it is stat- 
ed as follows : 


“Consultations always require two persons at 
least; deliberations may be carried on either 
with a man’s self or with numbers; an indivi- 
dual may consult with one or many; assemblies 
commonly deliberate; advice and information 
are given and received in consultations: doubts, 
difficulties, and objections are stated and remov- 
ed in deliberations. Those who have to co-ope- 
rate must frequently consult together; those 
who have serious measures to decide upon must 
coolly deliberate”. 

The word “consult” was subject of a judicial scru- 
tiny in — ‘Fietcher v. Alinister of Town Plann- 
ing , 1947-2-AU E. R. 496. The question arose 
in connection with an application taken out for 
quashmg the order made by the Minister for Town 
and County Planning. The Minister designated 
an area of land as the site of a proposed new 
town. It was contended that the requirements 
of the New Towns Act. 1946. had not becrcom? 
plied with in relation to the making of the order 
in that there was no “consultation” within the 

^ between the Minis- 

ter and the Local authorities before the making 

of the order designating the area of land in ques- 
tion the site of the proposed new town. On the 
facts the learned Judge held that there was the 
requisite consultation; but in dealing with thl 
question, at page 500, the learned Judge observ- 


TOe word ‘consultation’ is one that is in gene- 

understood. No use- 
would, in my view, be served by for- 
mulating words of definition. Nor would it 

hf manner 

consultation must take place. The 

P^’cscribo any particular form of 

tn PonenVf^^-f ^ is made of failure 

it will be for the Court to examine 
me facts and circumstances of the particular 
f and to decide whether consultation was, in 
lact, held. Consultations may often be a some- 
wnat continuous process and the happenings at 
one meeting may form the background of a 
later one”. 


It IS clep from the aforesaid observations that 
fu have to scrutinise in each case whe- 

ther the requisite consultation has taken place 
having regard to the substance of the events. The 
word “consult” implies a conference of two or 
more persons or an impact of two or more minds 
in respect of a topic in order to enable them to 
evolve a correct, or at least, a satisfactory solu- 
tion. Sitbh a consultation may take place at a 
conference table or through correspondence. The 
form is not material but the substance is impor- 


tant. It is necessary that the consultatioa shall 
be directed to the essential points and to Uuc core 
of the subject iiivoived in the discussions. The 
consultation must enable the consuitcr to consi- 
der the pros and cons ci the question before com- 
ing to a decision. A person consults anocher to 
be elucidated on the subject-matter of tne con- 
sultation. A consLihatiOii may be between an un- 
iniormed person and an expert or between two 
experts. A patient consults a doctor; a cUenc 
consults his lawyer; two lawyers or two doctors 
may hold consultations between themselves. in 
either case the final decision is with the consul- 
tor, but lie will not ganeraiiy ignore tne advice 
except for good reasons. So too in the case of a. 
public authority. Many instances may be found 
in statutes when an authority entrusted with a 
duty is directed to perform tne same in consuita-i 
tion with another authority wliicn is qualified to 
give advice in rc.spect of that duty. It is true 
that the final order is made and the ultimate res-l 
ponsibility rests with the former authority. But 
it will not, and cannot be, a performance of duty 
if no consultation is made, and even If made, is 
only in formal compnance with the provisions. In 
either case the order is net made in comohance 
with the provisions of the Act. Having regard 
to the afore.said observations let me now consider 
the correspondence which encl^d in the ordei 
made by the Government. 


n 


On 27-6-1952. re.spondent 1 wi'ote to the Munici- 
pality intimating their proposal to divide the Aru- 
ppukottai municipality into 24 electoral wards and. 
also to reserve two seats for w'omen and allot the 
same to wards 5 and 12. The Chairman, Muni- 
cipal Council, V. a.s also requested to place the 
above proposals at an urgent meeting of the 
Council within tw’o weeks. He was also inform- 
ed that any suggestions w’hich the Municipal 
Coimcil may have to make before the expiry of 
three weeks would be considered by the Govern- 
ment. On 9-7-1952 the Municipal Council pa.ssed 
a resolution recommending to respondent 1 that 
the two seats for women be reserved in Wards 
5 and 7 respectively instead of Wards 5 and 12 
as suggested by the Government. The letter of 
the Chairman of the Municipal Council sent to 
the tliree councillors who had dissented from the 
proposal of the Council, a copy of v/hich was sent 
to the Government, gives the reasons for preferr- 
ing Ward Nos. 5 and 7 instead of 5 and 12. It 
reads : 


"the allotment of a woman's seat to Ward 12 as 
now propo.sed would mean allotting both the 
woman’s seats to a single community the D“- 
vangar community which is already the bige^est 
single community in the Municipality resulting 
in the distribution of the wards on an unfair 
basis. ^ Besides this legitimate claim for a 
woman's seat the Nadar community has a more 
reasonable claim to representation of the women 
in this towm because the Nadar w'omen are more 
than 75 per cent educated and under thefts! 
pices of their Ladies’ Association contain- 
ing more than 200 members they are 
taking a leading part in all the activities in tliis 
town, which are calculated to further the in- 
terests of ^omen educationally and socially. I 
consider th^ for this important reason also 
tne Nadar Community deserves to have a 

ward committee & the council 
took this aspect also into consideration in ahott- 
mg one of the women's seats to ward No. 7/^ 

(3) The reason given by the Municipality for 
suggestmg a modification of the proposal made 
by the Government was that if the Government’s 
proposal carried out, the two women’s estate 
seats would be captured by women belonging to 
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(!j r'''yjr.i: iiij-.n h.c aiOre:-aicl corrc-.ponJeuce, 
.leanua roui;;'ci lOr liie pci ii>Oi*ero aigueci gcue- 
n.ljv 'a.-'. 5.;uL‘:ai Vr ■ Go . (.'niiiicnl uvui L/iiougli 
i i* hj; *;•.. !./ c'l a loo/. uLdliOii, they a.a uoi, in 
(a.'. ' .o.'-i'-i t-i.' iiiuui.ip Oily. It '.vas Gaici that 
ui o.iii C''Osu;tiii 3 aiioihcr siioihci ut ieusc 
;,ive 'ou'.oi<.; lOr ine pfOposais so tlK<L the other 
Luoy )t.: .•n.-iiCiciccl opinion in regard to tno 

inaoo, i<u* eay prupo^ul uDacooinp.inicd 
ov such rca'ji.'n.; coalci not euord any opportunity 
1.0 the oUi'.r to advise ior or ag-unst tr.e proposal 
It. is true that tiie giving oi reasons by tl;e Go- 

A'.uiki enable the t^iunicipaliiy to 
sciutini.'O them and oher ;aivije o” counter pro- 
puSuLs. But I cannot vav tnat the pioredure 
adoin 'd IS not “con ailtaLion” in respect of the 
iiv.ii.ters lelerrcd widiin the meaning Ci the 
.■ eel ion. The Govcmmeiit sent tlicir proposals. 
Tnougn ttie Coveniin'.nt chd not di.'^closc their 
rnind, by giving roasoa.s noiiiing pre^■cnted the 
Municips-Ucy liom making their suggestions in 
respect of the allotment of the reserved scats to 
Wards 5 and 12. They could give reasons, as they 
liad given in this caso. why the proposal was 
act conducive in the intrresls of the women 
voters and how it could be suitably modiiicd. The 
Goverrun^'nt and the Municipality had a "con- 
suitation" in respect of the allotment of reserved 
svni's for woo’en oi v/ard.s 5 and 12 . Tiic Govern- 
ment vented to allot to wards Nos 5 and 12: 
tile rdunicipaiity, for reasons given, suggested 
{the:; mould be allotted to ward Nos. 5 end 7. It 
lis, therefore, mnnifesc that the Government con- 
leuUeci the I’-iunicipaiity in respect of ward No. 
13, and tliough the Municipality did not agree, 
they allot! :d Uie TeS'-'rved seat to that ward So 
far as ward No. 12 is concerned, the pro.dsions 
of S. 43 have been complied with. But I find it 
very dirricult to .say the same in respect of the 
allotment of the resorvod seat to ward No. 2 

Learned Government Pleader contended that 
the Government eo.isnUed the Municipality 
in respect of the division of -the Muni- 
cipality into wards jual the allotment of 
I'li.e reserved seats to tl;i' different wards and it 
LS not nece.ssary that they should liave con- 
suilcd the Municipality in respect of the 
sutability of the allotment of a reserved seat 
to a particular ward. To put in oth(M' words, his 
argument v.-as that a general consu.tation would 
be in compliance* with tli*' provisions of the Act 
and the fact that the allotment of a woman’s 
seat to v/ard No. 2 was not referred to the Mimi- 


LADIIA3 ( .bzi '.oa iiao J J I, g, 

that, the Government consulted the Municipality 
in oeterminmg the warns for allotting the reserv- 
ed seuis. li tne Government asked the Munici- 
pality to send their proposals in respect of all 
the wards ior allotment of reserved seats and 
therco.iter allotted a reserved seat to a particular 
ward it may p.'rhaps be argued on which ques- 
tion I do not express my opinion that Uie Govern- 
ment has ccncultcd the Municipality; but where, 
as in tills case, the attention of the Municipality 
is focussed only to a particular ward and their 
advice in rc.spect of that ward obtained, I find 
it very diliicult to he'd that the Government con- 
sulted the Municipality in respect of the allot- 
ment of the seat to a different ward. I, there- 
fore. ho'd that the Government in contravention 
of the prori-ions of S. 43 (’o) did not consult 
the I'iunicipalUy and, in respect of ward No. 2, 
there lore, the said allotment is illegal. 

(3) Learned counsel for the petitioners then 
contended that the Government in allotting the 
reserved seats to Ward Nos. 2 and 12 were actuat- 
ed by 'mala ficics.’ ft was said that in the elections 
lor these two wards held in 1948 the successful 
candidates v.'cre both from the Congress party 
and. therefore, the present Congress Government 
allotted those two reserved seats to women so 
that their party candidates might be elected. 
In my vie?; there is not even a slender basis for 
this grave allegation. The fact that Congress 
candidates were o'ected in the year 1948 is not 
a guarantee that the candidates of the same party 
would be elected in the year 1032. Further, it is 
n^t the case of the petitioner in the affidavit 
that the Congress candidates were elected only 
for these two wards. Nor is it suggested that 
in these two wards alone they had an overwhelm- 
ing majority, whereas they had lost or scraped 
through in other wards. Assuming that the Con- 
gress was successful in these two w’ards in 1948. 
it is impossible to hold from that fact alone that 
the Go 'crnmcnt allotted the reserved seats to 
these two wards to help their party candidates. 
The petitioners fail to establish 'mala fides' in 
tins case. 

(61 The learned Government Pleader raised a 
preliminary objection against the maintainability 
of the present application on the basis of S. 351 
(T5> Madras District Municipalities Act. which 
reads ; 

"Notwithstanding nnylhing contained In the 
Civil Projcdure Code, 1903, or in any other law 
for the time being in force, no Court shall grant 
4 any permanent or temporary injunction or 
niuke any interim order restraining any pro- 
ceeding which is being or about to be taken 
under this Act for the preparation or publica- 
tion of electoral rolls for or for the conduct of 
aiiv election." 


cipality could not invalidate the allotment. This 
argument, in my view, is not only contrary to 
the provisions of S. 43 but defeats the purpose 
lor which the said .section was enacted. Under 
S. 43 the consultation referred in sub-.s. ( 1 ) must 
be read distributivcly. The local Government 
shall consult the Municipal Council for dividing 
tlic Municinality into wards and also shall con- 
sult the Munic'paUty for determining the vmrds 
in which the seats, if any. reserved under sub-s. 
(3) of S. 7 .shall be set apart. If so read, the 
I'onsultatiori also must be with reference 
to th.e allotmc’it of the reserved seats 
to the particular waird if the Govern- 
ment propos'^-d \va>-d No. 6 for the allot- 
nient of e reserved seat and after consulting the 
Mnnicipa.lity in rc.spect of that proposal, allotted 
the same to ward No. 2. it Is impossible to hold 


This section obviously caimot affect Uie power 
of the High Court to issue suitable writs under 
Art. 2'26 of the Constitution of India. Under! 
Art. 245 of the Constitution, the power of the 
Parliament or the Legislature of a State to make! 
laws is subject to the provisions of the Cons- 
titution. So long Ark 223 stands In the Consti- 
tution, neither the Parliament nor the Legislature! 
of a State can make laws depriving or limiting 
the power of the High Court to issue writs. Il 
therefore, ho’d that the provisions of S. 351 -BI 
Madras District Municipalities Act, cannot In 
any way allect the power of the High Court tel 
issue writs in suitable cases. For the aforesaid! 
reaso:i.s I ho’d that the order of the Government 
nllottirig the seat reserved for women to ward! 
No. 2 is illegal and 1. therefore, issue a dire<H 
Uon restraining the respondents from holding thel 
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election in respect of the said reserved seat. This 
Will noc preclude the Goverament from allotting 
the said jjeat reserved for v/omen to any of the 
wards after complying with the provisions of the 
Act. As the parties fail and succeed in part, there 
will be no order as regards coses. 

A/M.K.S. Order accordingly. 
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GOVliMDA MENON 
AND BASHEisJa AHMED SAYEED JJ, 

In re iViathuraman Chettxar and another, 
Appellants. 

b. u. ino. 38068 (A. A, O. No. of 1952). D/- 
30-10-1952. 

t Civil P. C. (1908), S. 115 — Appeal — 
(Arouiation Act (1940), S. 39(1) ) — (Madras 
Leueis Jr^aient, Cl. 15). 

iMo appeal lies against an order passed by a 
single judge of the fiigh Court uaatr S. 115 
wjicieoy a leieience to an aronraiion has been 
superseded and the siiit is directed to be tried. 

. ^ ^ ^ „ (Paras 1 and 5) 

.i\nno: C. P. C., S. 115 N, 32; ArbitraLion Act, 
39 N. 1; Letters Patent, Cl. 15 N. 4. 

R. Viswanathaa, lor S. Gopalaratnam, for 
Appeliams; Govt. Pleader, for the State. 

Ril^'EKEHCeS: Courtwise/Chronological/ Paras 

(’34) 00 All b08; (AlR 1934 All 134) 4 

i’bz) AiR 1952 Bom 229; (ILR (1952) 

Bom 5/0) 4 

(’48) ILR (1948) 2 Cal 265 1 

(’22) 45 Mad 928: (AlR 1922 Mad 495- 
24 Cri LJ 78 J?’B) ’ o 

<’45) ILR (1945) Mad 564: (AIR 1945 
Mad 184) 4 

GOVINOA MENON J.: A question has been 
releired to us as to whether an appeal lies 
against an oider passed by a single Judge of 
this Court under S. 115, C;ml P. C., whereby 
^ to an arbitration has been super- 

seded and the suit is directed to be tried. 
Since the respondent was unrepresented at 
this stage, we gave notice to the learned Gov- 
ernment Pleader who has been heard on the 
question of maintainability. 

a Partition in which 

wpfp fhrff ^ arbitration was made. There 
three arbitrators, one of whom was 

deSnt Ifter" another^by 'Ihl 

irfio t*aae when the proceed- 

annii Stagnating, the defendant filed ' an 

natiri hv C arbitrator nomi- 

wal plaintiff was not functioning and 

was non-co-operating with the other arbitra- 

anH’nnlf pleased to remove him 

and appoint another in his stead. The plaintiff 

an application, but the prayer was 

inat the arbitration should be superseded and 

should be tried on the merits. The 

Subordinate Judge dismissed the 

Plaintiffs application for superseding the arbi- 

allowed the defendant’s application 
lor the nomination of a new arbitrator. 

<5 revisions were filed to this Court under 

plaintiff, one against 
me order dismissing his application and the 
oiner against the order nominating a new arbi- 
trator. Both of them were heard together bv 
our learned brother, Raghava Rao J. who by 
a common order allowed the revision against 
^ dismissing the application to super- 
sede ^ the arbitration and also allowed the 
revision against the order by which a new 


..rbitrator was to be nominated. The result of 
the allowance of these two revision petitions 
was inat the arbitration was superseded and 
the suit was directed to be tried on the merits. 
The present attempt is by the defendant to 
iiie an appeal against the order of Raghava 
Rao J. The ollice has taken the objection that 
mi appeal is not maintainable and the matter 
has come before us for arguments. 

( 3 ) Mr. R. Viswanathan for the proposed 
appellant relies upon S, 39 (1) (i), Arbitration 
/‘iCi, and contends that since the arbitration 
has been superseded for the first time by this 
Court, an appeal will lie under that clause 
He invited our attention to a decision in — 
‘Mu.nisami Mudaliar v. Rajaratnam Pillai’, 45 
Mad 928 (FB), in which a Full Bench of this 
Court held that an order of sanction to pro- 
secute a party for giving false evidence passed 
by a Judge sitting on the Original Side of this 
High Court is appealable to a Division Bench 
under the provisions of S. 195, Criminal P C 
The unamended S. 195 (6) was to the foUowing 
effect: 

“Any sanction given or refused under this 
section may be revoked or granted by any 
authority to which the authority givin" or 
refusing it is subordinate.” 

Then, sub-s. (7) stated as follows: 

“For the purposes of this section every Court 
shall be deemed subordinate only to the 
Court to which appeals from the former 
Court ordinarily lie.” 

On a construction of these two sub-sections, 
Hie Full Bench held that an appeal lay to the 
Division Bench hearing appeals from a single 
Judge on the original side of the High Court, 
from an order granting sanction. On the 
analogy of this decision, the learned counsel 
contends that a Division Bench on the appel- 
late side is a Court authorised by law to hear 
appeals from original decrees of the Court 
passing the order. What is urged is that sup- 
posing on the original side of this Court an 
order superseding arbitration is passed, then 
under S. 39 (1) an appeal will lie to this Court 
Itself which will be heard on the appellate 
side by a Division Bench. 

(4) The difficulty in accepting this conten- 
tion IS that when the learned Judge heard thp 
two revisions before him he was exercisine a 
power conferred on him under S 115 rtvii 
P. C., as is made clear by S 41 7a) Arbitr^ 
tion Act, which is to the effect that 

“the provisions of the Civil Procedure 
of 1908, shall aply to all proceediSs before 
the (2ourt, and all appeals under this Act” 
In — ‘Gauri Shankar v. Jagat Narain* An 

^2^’. ^ Judge in considering the’ nature 

?he‘vie3TatTf|''^^X^ ^®vis4 expressed 

Civil P C means 1" S- 2. 

J- J- formal exoression of an 

exprestng ” ^ ^^^^rds the Court 

rights of the determines the 

of the matters in p or any 

order pTssed 13" ®riit an 

within ^this riefini . Undoubtedly comes 
tn ^lot neccssary for 

that thp^Ln a decision for the proposition 
in anneii 7 revision are those exercised 

lUMsdiction, S. 115 makes it 
powor of tevision can only be 
exercised by the High Court when no appeal 

its appellate jurisdiction 
Sf’i, ‘horefore, are of opinion that when 
Raghava Rao J. superseded the arbitration, he 
was functioning as an appellate Court and 
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when he functioiis as an appellate Court 

is a prohibition (liat rio second appeal snail 

lie li'oin an order passed by him unaer b. oJ(i), 

Arbitration Act. _ . . 

This is cciiciuded so far as this Court is 

fonceriieJ by the decision in - ^Radhalmshna- 
murd V. istiiirajuiu Chetti and Co., ILK 
i'.iad 56-rj V. liich view has found accept- 
i!;'.: in - hJacihavdas v. Vithaldas’, AIR 1952 
e'jp-i and — ‘R. Wright & Partner Ltd. v. 
O'Trnor General in Council’, ILR 0948) 2 
Cal 25)5. It in an appeal an order is passed 
-upL-rseding an arbiuation and no second 
iippeal can lie from such an order, we fail to 
.sce how there can be an appeal against an 
urder passed in revision. Clause 15 of the 
Ix'tlcrs Patent dchniiely says that an order 
passed under S. 115 by a single Judge of the 
fMgh Court is not appealable to a Bench. ^ 

(5) Even on the v/ording of S. 39 (1), m our 
opinion, there can be no appeal. The Judge 
•^ittin" for hearing revision petitions is not a 
dhlercnt Court from a Division Bench hearing 
appeals. All the Judges constitute members 
of the same Court and both are parts of one 
and the same instituiioii. It cannot be said 
that a Judge sitting on the appellat^e side 
•^in^lv is a Court different from a Division 
Bench. Section 39 (1) contemplates two 
diil'crcnt Courts, viz., a Court which supersedes 
the arbitration and a difl'erent Court which is 
authorised by law to hear appeals from the 
original decrees of the Court passing the order. 
Since there is no duality of Courts in this 
case, we cannot say that there can be any 
i.nplicatlon of S. 39 (1) on the facts of the pro- 
sent cci?c 

Mr Viswanathan was asked the question ns 
to vliat would be the result if a Division Bench 
for the first time hears a revision under S. lln 
and supersedes an arbitration in which case 
wc'iild it be that an appeal can he from a 
Division Bench to a Full Bench under S. o9(l)r 
The learned counsel is compelled to answer 
that since there is no other Court, an appeal 
•would not lie except to the Supreme Court. In 
the v'icw which we take that the Courts are 
one and the same, no appeal lies. The require- 
ments of S. 39 (1) have not been satisfied and 
the papers will be returned to the proposed 

uppellant. ,. , 

A / Order accordingly. 
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EASHEER AHMED SAYEED J. 

Pudusseri Vadakkethil Vikraman alias Kun- 
hikiittan Nair, Petitioner v. V. Krishnau Nair, 
Re-spondont. 

Civil Revn. Petn. No. 1283 of 1950, D/- 14- 
11-1951. 

(a) Oaths Ar-l (1873), S. 11 — Agreement 
to take oatii “ Failure to take oath for no 
fault of cither party — Fresh opportunity. 

Unless the oath is taken as agreed to by the 
parties, there cannot be said to be any evi- 
denee on the basis of which the Court can 
pi-oceed to dispose of the case one way or the 
other, so tliat it is ncccss;iry that the agree- 
ment to take the oath must be put into ope- 
ration before the Court can have any material 
before it 1o decide the case on the basis of the 
agreeiueiit. (Para 10) 

Where, therefore, the defeiulant agi'eed to 
take oatl! in a temple on a certain day. but be 
could not do so as the temple was closed. 


Held that a fresh opportunity should be 
made avaLable to the defendant to take the 
oath. AIR 1935 Mad 591 FoU. (Para 9) 

Anno: Oaths Act, S. 11 N. 1, 

(b) Civil P.C. (1908), O. 23 R. 3 — Agree- 
ment to take oath — Agreement is not adjust- 
ment or compromise — (Oaths Act (1873), 

S. 11). 

A mere agreement to take an oath on the 
chali'engc made by one of the parties and ac- 
cept::' oy the other party cannot amount to 
an adjustment or compromise which could be 
incorporated in Hie form of a decree without 
any further inquiry or investigation and 
without a deci.sion as to whether the case has 
been proved or not. Case law discussed. 

(Para 10) 

Anno: C.P.C., O. 23 R. 3 N. 10 Pt. 1; Oaths 
Act, S. 11 N. 1. 

B. Pocker, for Petitioner; P. K. Janakiram, 
for Respondent. 

REFERENCES; Courtwise/Chronological/ Paras 
(’48) AIR 1946 Lah 78: (222 Ind Cas 
623) 8' 

(’68-69) 4 Mad HCR 422 8 

(’78-80) 2 Mad 356 8 

(’99) 22 Mad 234 , 9 

(’07) Ayj'akannu Nadar v. I^Iuthiah 
Nadar, (17 Mad LJ 09) 9 

(’08) 31 Mad 1: (17 Mad LJ 545) 8 

(’12) 17 Ind Cas 3.39: (12 Mad LT 613) 8 

(’•>r.) 49 Mad LJ 379: (AIR 1925 Mad 1264) 10 
(’351 AIR 1935 Mad 591: (157 Ind Cas 
107) 

(’381 AIR 1938 Mad 385: (182 Ind Cas 926) 10 
ORDER; Tl'.e defendant who is the petitioner 
in this civil revision petition seeks to revise the 
order of the Small Cause Judge w’ho gave a 
decree in favour of the plaintiff under the cir- 
cumstances set out in the said judgment. 

(21 The suit was filed by the plaintiff for 
recovery of a sum of Rs. 250 lent in cash and in- 
terest Ihcreon towards an agreement to sell a 
piece of land to the plaintiff. The defendant- 
petitioner contended that the alleged agreement 
v;aa false, that he never received any money and 
that the suit was filed out of spite. 

(3> When the point for determinnilon w*as set 
down as to whether the plaint claim was true 
‘and binding on 1-2-1950 both the plaintiff and 
ib.c defendant entered into an agreement which 
was endorsed on the reverse of the plaint. 

t4i The agreement consists of two parts. The 
first part is signed by the plaintiff and his coun- 
sel and that pari is to the effect that if the 
defendant would take an oath in Parambathuk- 
kudu Bhagavathi Amman temple at Vendalore 
that he did not receive the sum of R5. 250 for 
the Kolankora lands the suit should be dismissed 
with costs; and in default there sliould be a 
decree. The second part of the agreement Is 
signed by the defendant which says that the 
defendant agrees to take the oath as aforesaid 
and for that purpose he received a sum of Rs. 
12-8-0 towards the cost of taking the oath. This 
agreement clearly sets out that the challenge was 
made by the plaintiff and that it was accepted 
by the defendant. 

(fP But unfortunately for the parties, when the 
defendant went to the temple, the temple was 
closed and the ‘poojari’ of the temple who was 
a\et by the defendant informed the defendant 
that the money payable for taking the oatli 
should be deposited as a condition precedent 
with the uralan who was residing at some dis- 
tance off and so it was not possible to deposit 
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the amount on that day and take the oath at 
the appointed time. It may be mentioned chat 
the oath was to be taken on the 19th of February 
at 10 a. m. for v/nicn purpose an amin of the 
Tirur Court was also sent to be present on the 
occasion of taking the oath. 

Consequent upon this failure on the part of 
the defendant to take the oath, obi^iously for 
reasons beyond his control, the suit was decreed 
by the learned Small Cause Judge. Tne decree 
appears to have been passed on the representa- 
tion of the plaintiff's counsel that the agree- 
ment of the parties according to the endorse- 
ment on the plaint should be given effect to and 
a decree should be passed. The learned Small 
Cause Judge says in his judgment that under 

O. 23 R. 3, Civil P. C., he had no option but to 
give effect to the agreement and" therefore 
decreed the suit with costs. Against this judgment 

and decree, the defendant has preferred this re- 
vision petition. 

(6) The main point taken by Mr. B. Pocker 
appearing for the petitioner is that the agreement 
to take the oath is not an adjustment or a com- 
promise within the meaning of R. 3 of O. 23, 
Civil P. C. The agreement or adjustment or 
compromise contemplated under R. 3 of O. 23, C. 

P. C., should be one which could be capable of 
being incorporated in a decree and that an agree- 
ment of the kind where two parties have agreed 
merely to take oath cannot be said to be an 
adjustment or a compromise capable of being- 
entered m a decree. An agreement of this kind 
merely provides for a decree being passed on the 
happening of certain contingencies^ It cannot 
therefore, be said to be an adjustment of the 
suit by itself, in the absence of there bem? anv 

possibility of an agreement of this nature ^belng 

^ the learned 

Small Cause Judge was not correct in ha vine 

observed that he had no option but to pasi 

a decree in terms of the agreement. 

^ furthci contention of th© lejimed rniTncoi 
for the petitioner is that the failure to take^he 
oath cannot entitle the plaintiff to a decree 
straightway but that such failure can only be 
a circumstance which could be taken into account 

^ the ca^e by fee 

faiw means could the 

evidence taken as 

cal^mfy be" f thrdefendfnrfs th^ 

fel parties do not comply with 

taking the oath theYeamed^cMnse^\rmes*7heJ’^ 
should be evidence taken in ord?r thlt 

might be decided one way or tL ofeer There 
fore the finding of the leampd 

Judge that he had no option but to give effect 

Sn'S’sSSS. «« " t 

(7) There is considerable force in .... 

tentions of the learned counsel for the^ petitioner 
and I am inclined to agree with him. ^ “onei 

(8) In support of this contention the leamp^i 
counsel for the petitioner has invited mv atSn^ 
bion to a series of decisions. The first Ls — 
deva Shanbog v. Naraina Pai’, 2 Mad ^56 ^at 
decision discusses at length the old law and the 
law as amended later by the Oaths 

10 of 1873) and the discussion is very iitrectfve 
The substance of feat decision Is that If an 
agreement to take oafe is broken, it can never ^ 
a proper ground for an adverse decision against 
the party responsible for the failure to tafe fee 
oath though it may serve as corroborative evi- 
dence. if there is other evidence enabling the 


court to pass a decree. This decision iollcws an 
earner decision reported in — ‘K. Uttatciv.uiavan 
V. P. iVi. Raman JMamoiar’, 4 i>.lad HCR 423 
which is to tne same etfect, viz., that the failure 
to take the oath cannot ue a suriicient ground 
to pass a decree immediately. 

The next decision relied upon by the learned 
coun-iel for tne petitioner is — ‘Moyan v. Pathu- 
kutti’, 31 Mad 1, which follov.’s — ‘Vasucleva 
Snanbog v. Naraina Pai’. 2 Mad 356, — ‘Olki- 
likara Siddaya v.- Ambu Nair', 49 MLJ 379, which 
IS a ISO relied upon by the learned counsel for the 
petitioner which in turn follows — ‘Thukku Goun- 
dan v. Kuppandu Goundan’, 17 Ind Cas 339 (Mad) is 
also to the effect that the failure to take* oath can 
only be considered to be a circumstance which 
the Court can take into consideration and it can 
never be construed as an adjustment enabling the 
Court to proceed under R. 3 of O. 23, Civil P. C. 
The latesu decision cn the point is the one report- 
ed in Shah Nawaz v. Gliulam Mohammad’ 
AIR 1946 Lah 78, which reviews the earlier 
decisions and agrees with the decision in — ‘Vasii- 
deva Shanbog v. Naraina Pai’, 2 Mad 356 and — 
‘Moyan v. Pathukutti', 31 Mad 1. All these deci- 
sions represent one view of the matter. 

(9) But the learned counsel for the re.spondent 
has invited my attention to another series of deci- 
sions wilich represent a 2nd view. The first of these 
decisions referred to by the learned counsel for 
tae respondent is the one in — ‘Ayyakannu 
Nadar v. Muthiah Nadar’, (i? Alad LJ 99). In 
this case the party wdio agreed to be bound by 
the oath in a certain form by his own conduct 
prevented the oath being taken in that form. 
The oai/h was not taken although the other partv 
\vas ready and willing to take it in the foi*m 
wmich had been agreed to. The decision went 
on the basis that the agreement to be bound 
by an oath of this kind was in effect an agree- 
ment to treat the evidence given under the oath 
as the evidence in the case, and to dispense with 
other evidence and that if the party w^ho had 
agreed to be bound prevented the oath being 
taken, the other party was in the opinion of 
the learned Judge entitled to a decree, at any 
late in a case like the one before them, where 
it was the plaintiff who agreed to be bound and 
the result of his refusal to allow the oath to be 
taken in the form agreed upon was that there 
W'as no evidence in support of his case. 

I do not think that the principle of this deci- 
sion would apply to the facts of the present case. 
^ case, the challenger was the 

plaintiff and the person who accepted to take 
the oath v/as the defendant and the takine* of 
the oath was not prevented by any conduct either 
on the part of the challenger or on the party who 
accepted to take the oath. On the other hand 
the record goes to show that the defendant con d 
not take th^e oath though he waT^llfeg for 
the reason that the temple was not kept open and 
by the time any attempt could be made to get 

the -uralan' who was in charge 
of the temple and who was to receive the fee 
for the purpose was not available. Only the 
‘Poojari’ was available and. therefore, for 
reasons for which the defendant was not 
responsible the oath could not be taken 

it could not be 
said that there was any conduct on the part of 

either of the parties to the suit by which the 
taking of the oath was prevented. 

The second case relied upon by the learned 
counsel for the respondent is — ‘Thoyi Ammal 
V Subbaraya Mudair. 22 Alad 234. In this case 
the defendant in the suit before its trial filed a 
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Va:a ii t.i.. pi.-lDlu: v^^.l^iiciart 

mg tu iaw ivrara: - : t. iaa,u tn..- c..aKiai.i 

- ci.'u'a io ^.aidrAA- UK pelitiou 

-kukk: UK pl.maut took Uk 

on tK- r:,.'K,oth t 

were decided tuid c. o. rree no.-ed in 

favcn' Tlv- suit v.u.., lw\ve/er, rtinano d on 

app’al lof Ui.:po:ial r.licr rcoording evidence on 

bo'-ji sicle:>. . 

Oa i3ppcal I'v the plaintiif 
r-.-pina a boneh ot tills Courc he;d that th.^c 

W.S notliing Pi Ss. 0 to 11, adr^. 

:xliov/.:ci a pai'ty who i' id asivi.J to the aa . - 
HLsl ration cl an oat n un:i r uioso st'^’tions .o n - 
i^-aet alter the piainttli h- d e.-jcenied tne pro 
posal, that the /.ct givee the Court the 
lion to administer the oath or net, and that it 
should not administer it if good pounds b 
.sliov.'u for n-tvacting and it was jusUfiod in so 
doing noLwithstandhig tne retraction h the 

grounds were frivolous. 

Hero again the h'.ets of thr case -r? riot on 
•lU ♦’ours ^vith the pie.-^nt ca.se for, in the casv. 
decided by the learned Chid Justice and Beiison 

T i--, ‘ri'oyi Ammrd v. Sub'oaraya Mudali . 

^151 there was a petition fur muhing one o. 
UK ri^^riics to teke an oath according to law 
rc^ardinr certain tacts and that tne petition v,as 
X:hd troin. nut in the present ca^, aa had 
■ilreadv bc'Oii pointi'd out, thcr^ 
iio reti'uction. 0:\ the other *iand. by 

cnaanne caucus which arc said to f 

about by oith-r ol the particr., the oaai could 
net I"' taken Tiicrc va.. neither rcuaclion uO- 
■ae' 'l so then, tlK i.a-oning given ui this 
t3cu;h decision do-i; not, in my opinion, avail 

tiie respondent. 

The next cure rctorred to by the 

.sel for the respondent is ‘ oi'' ,,r. dfa gl' I n 
V'tnn'in Vcora v. Vaunan . A.tflUK^'i d 91. in 

this casi' Pojidi-ang Kow J iillcr di.scus.suig nevaii- 

oui rsliuK on Uic p ant has conic- 
cUr.io.i tlKt 111 - disi.cuul ol the suit 
where llicre w: s no a^mp’.et on ol Ihc 
of the takhig of ihc oath wr^ improper anu that 
the projior coume lor the tCiUl Cmirt Jtus to 
i.ssue a corunusdon at the cc?.t of the defendan. 
directing the taking of the oath as ngreed unon 
x)Q a day to be fixed and dircet tiie p.ainihi. 
to be luvsciit on Lhuo occeoion and Uiat- if the 
r/iaiiiitur fmlcd to be prcf.ciil then the trial Court 
should derd with the case as if B. 12, Oaths Act, 

; ppiicd. I think the decision in this case is a 
near approach to the facts of the cp-so in this 
revision \ietiUon. 

If the defendant wo.s prevented from taking 
the oath as a^'ccptc'd by him. by reason of th.e fact 
that the temple was not open and th'.tthe 'uralaiV 
was not available to receive Uie fee and then 
allow the tailing of the oath to be proceeded 
with, there was no lurther attempt made by 
the defendant to complete his agreement to take 
th(‘ oath. He having received the fee to be paid 
lo the ‘uralan’ for V.\c pnrpore of making the 
oa.lh was sldl bound lo avail of another oppor- 
umbv to make the oath and it would have been 
'-ery proper and correct for the learned Small 
'r.,/' ' Judge lo ]'-avo ordcnxl a fresh opporUinity 
to b * made available lo the defendant to take 
t)je o'.th This lias not l)ccn done and It could 
not tiierefore. in the cii’cimistmicos, be stated 
that ihevf* ha:; been anv failure on the part of 
rithcr of Uie parties lo fulfil the agreement w’hich 
lhr*v entered into in regard to the taking of the 

oath. 
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In sueh circumstances, I am inclined to agree 
with and folio, v tne course adopted by Panaraug 
Row 0. ill having directed tnat there Siiould 
be a iurUwr opportunity made available to the 
oofcndi..a‘it who seeras to be still wiiliug to abide 
by his oi-igiiK'.l agreement to take tne oath. In 
that cc.: ;', the proper thing for the learned 
Smr.ll Caiue Judge would be to appoint a com- 
missiovicr av.d uuect that the defendant to take 
the call! on a, fixed day in the form which had 
l}cen agicod upon in the presence of the Com- 
missioner as wcli as of the plaintiff who has 
challenged the defendant to take the oath. On 
the completion of this oath, it will be for the 
learned Small Cause Judge lo decide the matter. 

(ID) There is another Bench decision referred 
to by the learned counsel for the respondent 
and which is reported in — 'Valliammal v. 
Arunachala Moopanar’, AIR 1938 Mad 385. A 
Bench of this Court held in that decision that If 
ihe oath is not taken in pursuance of an agree- 
ment the case cannot be disposed of on the 
basis of a default either on behalf of the chal- 
lenger or by the acceptor. Tlie provisions of S. 11. 
Oarhs Act. can only be attracted if the oath 
had been taken in accordance with the agreement 
arrived at between the parties. Various other 
asprct.s of the case have been discirssed at great 
length in this Bench decision but I do not think 
tor'^ the purpose of this civil revision petition 
I need go into a detailed discussion of the points 
that have been discussed in the said Bench 

decision. ^ 

The fundamental fact remains that unless the 

oalh is taken, as agreed to by the parlies, there 

cannot lie said to be any evidence on the basis 

of which tiie Court can proceed to dispose of the 

case one way or the other so that it seems to me 

ne.o-ssary that the agreement to take the oath 

must be put into operation before the Court can 

have any material before it lo decide the case on 

ihe basis of the agreement. II also seems to be 

i vldenl from the trend of these decisions that a 

iiiovo oficemcnt to take an oath on the challenge 

made by one of the parties and accepted by the 

otlar p'.ir*v cannot amount to an adjustment or 

eump'omise which could be incorporated in the 

lorm of a decree without any further inquiry 

(T iuyeiligation and without a decision as to 

whether the case has been proved or not. 

Ta such circumstances. T do not think that it 
win bv safe, hi the iiVerest^ of justice, that the 
Court should foluwv any other co’^rse of action 
th in what is set down in the first series of deci- 
sions (‘ndi.iq with - ‘Siddnya v. Ambu Nair, 49 
Mad LT 379 & —‘ShahNawaa v.Ghulam Moham- 
mad’. AIR 1916 Bah 78. V/lii’e adhering to the 
\-k'w^ that a mere agreement to go through tne 
taking of an orth to enable the Court to decide 
a matter cannot be the same as a compromise or 
an adjustment of a suit 1 think, in the cheum- 
stances of the present case, it will be in the in- 
terests of justice that the course that has been 
followed in — ‘Bhagavathl Vnnnan v. Veeren 
Vunnan*. AIR 1935 Mad 591 should be adopted 
in this case as well. 

In view of this I direct that the learned SmaU 
Cause Judge should appoint a piirticular dav for 
the taking of the oath by the defendant, dir^j 
liim to do so in the form already agreed to. 
a commissioner in whose presence it should be 
clone and also direct that the plaintiff be 
present on the occasion of the oath-taking. Of 
course, it follows that for the purpose of 
the oath, the defendant who had already received 
the fee to be paid to the ‘ura'’an* will make all 
the ncccs.sary arrangements befcireliand to k^P 
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the temple open iiO that it may not again be 
said that the ‘uraian' or the ‘poojari* ol the 
temple was not a\^ahab*e for fulfilling his obliga- 
tion under the agreement to take the oath. 

In the cii'cumstances, the suit will be remanded 
to the lower Court for being disposed of in the 
manner indicated above. In view of the fact that 
the judgment of the learned Small Cause Judge 
has not discussed all the relevant issues that 
arose in a matter like this, I think it is a proper 
direction in the circumstances of the case that 
each party should bear his costs. 

B/VJl.B. Suit remanded. 


/ 
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M. Gopaiakrishna Menon, Appellant v. K. P. 
VellakuLiy, Respondent. 

Second Appeal No. 1041 of 1948, D/- 6-12-51. 


tT. P. Act (1882), S. Ill (f) — New lease 
during continuance of original lease but alter 
attachment of lease-hold — New lease is void 
under S. 64, Civil P. C., and does not operate 
as implied surrender — Subsequent sale in 
execution — Possession of lessee continues 
under original lease and cannot be disturbed — 
(Civil P. C. (1908), S. 64). 

Where during the continuance of a lease, the 
lessee accepts a new lease, there is an implied 
surrender by law. But if the new lease is void, 
the implied condition of surrender does not 
operate. (1848) 11 QB 702; AiR 1924 Cal 355 
and 15 Mad 166, Rel. on. 

Where the new lease is executed when the 
lease-hold was under an attachment the lease 
is void and there is no implied surrender, 
though under S. 64. Civil P. C.. a transfer is 
no\i absolutely void, that is, void as against all 
the world, but void only against all the claims 
enforceable under the attachment The real 
pnnc.pie is not whether a transaction is void- 
able or void, but whether it conveyed any 
intei-est according to the contract of the parties. 

Consequently where the decree-holder who 
has attached the property puts up the property 
to execution sale and purchases it himself, the 

♦u*® 15 subject to the lease, created after 
the attachment, hy virtue of S, 64. Since there 
is no surrender implied by law, the original 
lease continues and the possession of i?ssee 
under the original lease cannot be disturbed by 

the sale* fPorn A\ 

N''rorii7i2^' 6^ 

D. A. Krishna Variar, for Appellant; N. Sun- 
dara Iyer, for Respondent. 


REFERENCES: Courtwise /Chronological/ Para^ 

I (*2.3) 71 Trd Cas 976: (AIR 1924 Cal 355) " 

(’92) 15 Mad 166 
(IPOR) 2 126: (77 L,TKB 942) 

(1848) 11 QB 702: (17 LJQB 151) 
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JUDGMENT : — The question raised in tho 
second appeal is one of imolied surrender of a 
lease. The plaint schedule items of property werp 
o^^Tied by the kanoor tarwad. m the partition 
that was effected between the members of the 
tarwad. the said items were set apart to the 
share of Chamukutti Nair, The plaintiff who 
was homing the said items under a prior’ lease 
attorned to him. There was an agreement bet^ 
ween the niaintiff and Chamukutti Nair. In and 
by which the plaintiff was allowed to continue In 
possession of the properties, on a rental of 334 


tllL 


pciri.s Cl paaay iroin on Ib-lMciaS, 

p.auitill exewUied a patLOmiChit, .Ex. P. 1, wheiC- 
uaUer tlie rent- pay^oie was fixed at 2d4 pai'a..s 
Of paddy. Aieanwniie, tiie defendant, who cotain- 
ed an assignment of the decree obtained against 
Gnamukutti Nair, attached the said properties, 
brougnt them to sale and purchased tliem on 
19-3-i946 and took delivery on 30-8-1945. It ma\ 


be mentioned tnat the attachment was prior to 
the date of £x. P. 1. The plaintiff filed d. S. No. 
233 of 1945 for recovery of possession of the pro- 
perty from the defendant, mainly on the ground 
that as Ex. P. 1 did not come into effect, he v/ould 
be in possession under his earlier oral lease. The 
defendant pleaded, inter alia, that there was an 
imphed surrender of the earlier lease by the exe- 
cution of Ex. P. 1, and, therefore, the plaintiff 
wou.d not be entitled to possession. The learned 
District Munsif held that the implied surrender 
was^ not valid, since Ex. P. 1 was not operative, 
having been cieated while the attachment was 
pending over the properties. In appeal, the learn- 
ed Subordinate Judge look the same view and held 
that, as Ex. P. 1 was incpcro.tive and invalid, 
the respondent should be deemed to be in posses- 
sion as lessee under the earlier lease. The defen- 
dant preferred the above second appeal. 

(2) The learned counsel for the appellant con- 
tended that the execution of Ex. P. i operated 
as an imp.ied surrender and that the fact, that 

Softer the attachment, would nov* 
affect the Question as, though the lease was void 
against all claims enforceable under the attach- 
ment, It was otherwise valid. Pie also contended 
uiat, if it opera.ted as substitution of the earlier 
lease, the circumstance that subsequently the iease- 
hold properties were brought to sale and purchas- 
ed free from the lease deed, would not invalidate 
the surrender that was already effected. 


(3) A lease of immovable property may be de- 
termined in any of the modes prescribed under 

S. Ill, T. P. Act. The relevant provision of s 
111 reads: 


'Til. A lease of immovable property determines 
(f) by implied surrender 
Illustration to clause (f) : A lessee accepts 
from his lessor a new lease of the property leas- 
ed. to take effect during the continuance of 
existing lease. This is an irnplied surrender of 

the former lease, and such lease determines 
thereupon.” 


vix.wi.5i.jii uii one t>cope 01 an imn- 
hed surrender is —'Doe d. Egremont v. Courtenar 
(1848)U-Q.B 702. The following neat staSit 

of law on the subject by Coleridge J. mov be 
quoted : 

“Where the new lease does not pass an interest 
according to the contract, the acceptance of it 
will not operate as a surrender from the ac 
ceptance of a new lease, a condition ought also 
to be understood as implied bv law maldne 

T s.-i; ‘r”““ 

in considlVation of Sif ti-‘nt ^, 00 "^ 

struction of such instrument, in orde^To effec'- 
tuate the intention of the parties, would Sake 
that surrender also conditional, to be void in 
case the grant should be made void.” ^ ^ 

TOe said principle was accepted and applied by 
Farewell L. J in —‘2ick v.. London United Tram- 
wavs. (1908)2-K.B. 126. In — ‘Jamini Mohan v 
Dehe-dra Nnravan*. 71 Ind Cas 976 (Cal), the 
Calcutta High Court apnlied that principle to a 
case arising under S. HI. T. P. Act. There thi 
facts were : A Hindu widow granted a permanent 
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lease at a fixed rciu i'.' uje pi'edecccsor-in-iuteiest 
Df lUe actenaaiit. rc. e. jioner fikd the siut to 
x-eco/er poiscsiion on t^e 

granted oy ner was in excess oi her au'-nOxioy 
as a H.ndu widow. The eVdewdant raised the pica 
that, if the lease ccx.ocd lo be opnx-tive upon the 
death of (he lad}', he v.xs cniitica to fall bach 
epon c.LiotLicr lease, \vnich was in existence, when 
trie pcrn.anont lea::.? w.-s granted by tiie wadow. 
'J'jic (lucstion in that c<is*’ was whether tae ac- 
■ ’pia ic'j ol tae* l 0 (;.sc oi 26-10-1369 by the predc- 
lessor of tac defendant must be tahcn to be equi- 
;aicat to an imp.icd r.uvrendcr of the prior lease, 
fric learned Judges in holding that the lease of 
^G-iO-18J9 did no*., operate as an implied surrender 
of the prior lease, made the following observa- 
dons at page 978: 

It is wen-scttlcd that an implied condition ol 
surrender by operation of law is that the new 
lease slioidd be a valid one. Accordingly, a 
lease winch is void or voidable or which dees 
not pass interest according lo the contract of 
I, he parties does not operate as a surrender." 

Much the same view has been expressed by Col- 
ins C. J. and Shephard J. in — ■Hanuuini v. 
ife'ala Vanr.a Vaiia Haja’, 15 Mad 166. In that 
‘■ase, the ‘karnavaiT of a I^Ialabar ‘kovilagam* 
■xecuted a 'kuikanom' lease of certain land in 
.843 and in 18ol his successor demised the same 
land to the same tenants in perpetuity. The next 
karnav'cm’ sued in 1889 to recover possession of 
the land. The learned Judges held that the per- 
jietual lease, as being of an improvident chra'ac- 
ler, w'as 'ultra vires’ and void and. iherefore, the 
■ xccution of that lease would not have the effect 
of a valid surrender of the prior lease. The learn- 
ed Judges stated at page 167: 

Tu our judgment, liowcvcr. any surronder by 
operation of law that might have ensued on the 
raking of the perpetual lease was nulUhed by 
^iie plaintiff’s repudiation of the perpetual lease. 
The sui'rcnder must fall to the ground with the 
■raasaction on which it is supported.” 

The learned counsel for the appellant attempt- 
ed lo distinguish those cases on the ground that 
ihe subsequenc leases in both the cases were void 
from the inception, whereas in the present case. 
ihe lease was void only against all claims cn- 
lorccabU; under the attachment but otherwise 
'■alid. S. 64. C. P. C.. which invalidates transfers 
made after attacVimviit runs as follow’s: — 

•Where an attachment has been made, any pri- 
vate transfer or delivery of the property attach- 
rd or of any interest therein and any payment 
o the judgment-debtor of any debt, dividend 
or other monies contrary to such attachment, 
shall be void os against all claims enforceable 
under the attachment.” 

It is true that, under this section a transfer is 
•lot absolutely void, that is, void as against all 
the world, but void only against all the claims 
enforceable under the attachment. So too. the 
permanent lease executed by the widow in — 
■Jamini Mohan v. Dcbendra Narayana’, -71 Ind 
Cas 976 (Cal) and that executed by the ‘Karnavan’ 
in — 'Ramunni v. Kerala Varma Valia Raja’, 15 
Alad 16G. The alienations there were also voidable 
in t*no sense that it was open to the reversioner 
'll one case and the succeeding karnavan in the 
oUicr case to elect to treat them as invalid. Tlic 
real principle is not wdiethor a transaction is void- 
able or void, but whether it conveyed any interest 
according to the contract of the parties. The law 
impMes a condition that the siUTcnder would be 
uivalicl. if the transaction, on which the surrender 
rrsts. turns out to 1)0 void. In the present case. 
F>: P. 1 was evecuiod when the attachment by 


the defendant was subsisting and, therefore, was 
void as against all claims enforceable under the 
attachment. The defendant brought the property 
to sale and purchased it himself. His sale by 
reason of S. 64. C. P. C., was not subject to the 
lease created by the original owner subsequent 
to the attachment. In view of the events that 
happened. Ex. P. 1 turned out to be a void docu- 
ment and the condition implied, viz., where a 
new lease does not pass an interest according to 
the contract, the acceptance of it will not operate 
as a surrender of the former lease, would operate 
and, therefore, the latter transaction could not 
effectuate as an implied surrender. There is no 
force in the learned counsel's argument that if 
the debt was paid off or the attachment ceased 
for one reason or other. Ex. P. 1 would have 
conveyed interest, for in that case, Ex. P. 1 would 
have been put into effect and the implied con- 
dition would not have been broken, I, therefore, 
agree with the court below that there was no 
implied surrender of the earlier lease and the 
plaintiif is entitled to a decree for possession. 

(o' The second appeal fails and is dismissed 
with costs. No leave. 

B 'R.G.D. Appeal dismissed. 
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In re Krishnan Naidu. 

Hef. Trial No. 50 and Criminal Appeal No. 
387 of 1951, D/- 8-11-1951. 

(n) Criminal Trial — Splitting up cases — 
Both father and son charge-sheeted — Sespons 
.Judge splitting up cases — He should in judg- 
ment make reference lo the manner in wmcn 
eases were split up and the fact that father 
also was charge-sheeted — (Criminal P. C. 
(1898), S. 239). , , (Para 2) 

Anno: Criminal P. C., S. 239 N. 1. 

(b) Criminal P. C. (1898), Ss. 239(d)> 236 
— Son charged under S. 302, I.P.C., and father 
under S. 201/511 — Case should not be spUt 
up into two — Charge against father should 
be altered with notice to father — S. -36 also 
.should be applied. 

In eases, in which the disposal of the bo^ 
is done by one of the persons directly charge 
with murder, the persons who help him to di^ 
pose of the body, knowing he was the 
murderer, can be tried together with ninu rt- 
gardtng murder and the disposal of the bony 
as offences in the course of the same tran^c- 
fion under S. 239(d), Cr. P. C., though where 
disposal of a murdered corpse is done by 
sons, none of whom had any connection with 
the murder, then they should be tried 
lately. Where the committing magistrate fram- 
ed a charge of murder only against the son, 
and the charge under S, 201, I.P.C., read with 
S. 511, I.P.C., i.e., for att-empting to dispose of 
the murdered corpse against the fatheri the 
Sessions Court should not split up the ca^ 
into two. It is open to him after notice to tto 
father to alter the charge against the father 
also under S. 302, I.P.C., or better stUl » 
frame alternative charges under Ss. 302 ana 
201, I.P.C., agaiinst Wh the accused, keepii^ 
the original accusation intact for a sijjfl® 
.iudicial detevminatioii, AIR 1949 Mad 9 (FB)* 
Oi.slinguished (Para 15) 

Aiino: Cr. P. C., S. 239 N. 6, 8, 3; S. 236 N. 6. 

(e) Evidence Act (1872), S. 60 — A and B 
tried soparatclv — In trial of A, witness tell- 
ing that B told him that A had stabbed the 
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deceased — Evidence is hearsay and therefore 
inadmissible — B not being tried along with 
A, should be produced as witness — Evidence 
would be admissible only if A and B were 
tried in one case. (Para 9) 

Anno: Evidence Act^ S. 60 N. 4. 

V, L. Ethiraj, for Petitioner; The Public 
Prosecutor, for the State. 

REFERENCES: Courtwise/Chronological/ Paras 
(’25) G Lah 226: (AIR 1925 PC 13U: 

26 Cri LJ 1059) 15 

(’49) ILR (1949) Mad 220: (AIR 1949 Mad 9: 
50 Cri LJ 80 FB) 2, 15 

MACK J. : Appellant aged 19, the son of Rang- 
appa Naicker, has been found guilty under S. 302, 
I. P. C., of the murder of a young woman Chittli- 
ammal aged about 16 and sentenced to death. 

(2) The facts of this case are remarkable. The 
police originally laid a charge-sheet against the 
father Rangappa Naicker as A. 1 and the son, the 
present appellant, as A. 2, it would appear, under 
S. 302 read with S. 34, L P. C. The committing 
Magistrate on some unusual evidence in the case 
framed a charge of murder only against the son, 
and a charge under S. 201, 1. P. C., read with S. 
511, I. P. C., i. e., for attempting to dispose of the 
murdered corpse against the father. In the 
Sessions Court, the case was split up into tv/o and 
the learned Sessions Judge has tried the appel- 
lant separately on the charge of murder, it would 
appear, in view of the Full Bench decision of this 
Court, — ‘In re Narayana Bliatta’, I. L. R. (1949> 
Mad. 220. The trial Court judgment makes 
no reference at all to the fact that the father had 
also been charge-sheeted and that the case was 
split up in this manner. A perusal of it leaves 
one in doubt and speculation as to the position 
of the father, whose absence either from the wit- 
ness-box or the dock, on the evidence admitted 
in the case, is otherwise quite inexplicable. Mr 
Netto of the Salem Bar, who appeared in the triai 
Court and was present here to assist Mr. Ethiraj 
for the appellant, has clarified an obscure posi- 
tion. The learned Sessions Judge should, when 

he splits up cases in this manner, make reference 
to it in his judgment. 

(3) The facts of this strange case according to 
the prosecution are these. The corpse of Chittli- 
ammal was found in the field of Rangappa 
Naicker, according to the official plan about 300 
yards from Kondireddipatti village, where he liv- 
^d. She had been stabbed through the heart, 
the only fatal injury on her. She also had six 
abrasions or contusions, 4 in the chest and abdo- 
minal region, <me on the forehead and one on the 
right knee They are all simple' injuries pointing 
to some struggle, which preceded the fatal stab 
injury 2 p deep in the chest, which pierced the 

(4) Rangappa Naicker himself had arraneed fnr 

the marriage of this girl to his nephew Tw I 
a few years before the offence and constructed t 
house for them to live in near his own * P w t 
left the vUlage some time before this murder and 
Rangappa Naicker is said to have kept Chitti- 
hammal as his concubine with whom his son also 
got infatuated & was having illicit intimacy 
only witness, who deposes to the existence of tWs 
alleged amorous rivalry between the father and 
the son IS rather strangely the Village Magistrate 
of Kondireddipatti Munuswami Naidu fP 41 
who lived in another village Antheripkl about 
a mile from the scene of offence. The burden of 
«ie defence, which may be anticipated here is 
that false evidence has been given and concocted 
by this Village Magistrate, who was a Sv 
enemy. ^ 
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(5-8j (Then His Lordship narrated the evidence 
given by the Village Magistrate and the other 
witnesses including P. W. 1 who said that he was 
told by Rangappa Naicker that the appellant 
stabbed the deceaseds 

(9) Now the evidence that this witness was per-) 
mitted to give at the sessions trial and also the 
evidence of the Village Magistrate that Rangappa 
Naicker told him thas his son had stabbed Chittli- 
ammal is legally inadmissible in a trial against 
the son himself without the father appearing as 
witness. It is hearsay evidence of a dangerous 
character and wholly and legally inadmissible. The 
learned Sessions Judge merely made a note of 
the objection taken but allowed the evidence to 
go in. Had the father been on joint trial along 
with his son, the official complaint Ex. P. l made 
by P. vV. 1 to the village magistrate and also the 
extraordinary request made by the father for his 
assistance in cremating the body, would have been 
legally admi.s.sible. The result of the splitting up 
of this case has been that all that the father is 
alleged to have said fastening responsibility 
on the son is totally inadmissible without his be- 
ing examined as a witness himself. The learned 
Sessions Judge has based the conviction of the 
appellant mainly on P. AV. 2‘s lower Court deposi- 
tion Ex. P. 2. This is no doubt under S. 288, Cr. 
P. C. substantive evidence in case. 

(10-13) (His Lordship then discussed the evidence 
of P. Ws. 2, 3, 7 and 8 all of v;hom deposed in fa- 
\ouv of the prosecution before the Sub Magistrate 
and resiled in the Sessions Court.) 

(14) The wholesale resiling of these witnesses 
in the Sessions Court is an extraordinaxy feature 
of this case. It is capable of more than one expla- 
nation. It may be due to their being tutored to 
give false testimony, in a false twist given to this 
case by the Village Magistrate or to their having 
been gained over by Rangappa Naicker. There 
is a third reason which, we think, is more likely 
and that is that these witnesses after this case 
was split up and a case of murder was concen- 
trated only on the present appellant, decided to 
give it no support at all. We are not prepared to 
say that they have deposed in the ciixumstances 
in all re.spects truly in the committing Court and 
falsely in the Sessions Court. 

(15) It is very unfortunate that the case as ori- 
ginally laid by the police was split up in this 
manner into two separate trials. Mr. Ethiraj and 
the learned Public Prosecutor both agree that if 
the father and the son had been both tried to- 
gether on charges under S. 302, I. p. c., there 
would have been no misjoinder at all. In the 
Full Bench decision in — ‘In re Narayana Bhatta’ 

1. L. R. (1949) Mad. 220, there was a separate 
charge framed against three persons for causing 
the disappearance of a murdered corpse who had 
nothing to do with the murder itself. That Full 
Bench decision was On a reference made by Hor- 
will J. and myself and was occasioned by a diff- 
erence of opinion between us. The view I then 
took and with the greatest respect to which I still 
incline is that in cases, in which the disposal of 
the body is done by one of the persons directly 
charged with murder, the pei’sons who help him 
to dispose of the body, knowing he was the murd- 
erer, can be tried together with him, regarding 
murder and the disposal of the body as offences 
in the course of the same transaction under S. 
239 (d), Cri. P. C., though where disposal of a 
murdered coipse is done by persons, none . nf 
whom had any connection with the murder, then 
they should be tried separately. In our opinion, 
and in this both Mr. Ethiraj and the learned 
Public Prosecutor agree, the Full Bench wei-e 
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dealing with the facts of a peculiar case as is 
clear from the following obseiwation they made: 
“Obviously no general rule can bo laid down as 
to when different offences can be said to have 
been committed in the course of the same tran- 
saction. The question when it arises must be 
determined on the facts of the particular case”. 

If the learned Sessions Judge split up this case 
on the strength of this decision, all we can say 
IS that he misapplied it. It w'as open to him after 
notice to the lather to have altered the charge 
against the father also under S. 302, I. P. C., or 
better still to have framed what we consider to 
have been proper charges on the facts alleged by 
the prosecution, viz, alternative charges under Ss. 
302 and 201, I. P. C-. against both the accused, 
keeping the original accusation made by the in- 
vestigating police intact for a single judicial de- 
termination. On the peculiar facts in this case 
as alleged by the pro.secution, it was clearly doubt- 
ful which offences they wdll constitute and the 
procedure of alternative charges was fully justi- 
fied under S. 236, Crl. P. C. Mr. Ethiraj and the 
learned Public Prasccutor agree that if this had 
been done, there would have been no misjoinder 
at all. A superficial reading of the Full Bench 
decision appears to have engendered an erroneop 
view that an offence under S. 201, I. P. C. can in 
no circumstances be tried along with S. 302, 1. P. C. 
It is perfectly open to a Court to convict an ac- 
cu.sed chaiged of murder under S. 302, I. P. C.* 
of an offence only under S. 201, I. P. C., without 
even framing any separate charge under the laUer 
section. This has been recognised in Uie Full 
Bench decision itself following the Privy Coun- 
cil decision — ‘Begii v. Emperor’, 6 Lah 226 (P.C.). 

(16) We have carefully considered whether in 
this case there should be a retrial of the appel- 
lant along with his father. This cannot now be 
done without notice to the father. The only le- 
gal evidence against the son is the retracted evi- 
dence of the only cyc-witness P. V/. 2 and his 
lower Court deposition admissible under S. 288, 
Crl. P. C. The evidence of P. W. 1 that he was 
standing wutli a knife in his hand with his fathci 
by the corpse is ‘prima facie’ incredible. Tlie 
legally admissible evidence against the appellant 
in the present case is quite insutTicicnt to war- 
rant a conviction. Wc have also decided that it 
is imsuRicient to justify even a retrial along with 
his father. We do not desire to express onv opi- 
nion here about the truUi or falsity of the evi- 
dence of the village magistrate, P. V/. 4. in view 
of the case pending again.st the father Rangappa 
Naicker on the charge under S. 201. I. P. C. read 
with a 511. I. P. C.. In respect of which he has 
been committed, which must take its course. 
Without the father appearing before us in the 
capacity of either witness or accused, we do not 
feel justified also in expressing: any opinion. This 
Is the unfortunate result of the bisection of the 
case and tlie Police accusation with the evidence 
against the ^'on forced into the narrow groove of 
the first complaint and report made bv the vil- 


(a) Civil P. C. (1908), O. 6 R. 17 — Wife’s 
suit for separate maintenance on ground of 
desertion — During pendency of suit husband 
marrying again another wife — Wife can be 
allowed to amend plaint by introducing this 
fact as further ground for her claim to main- 
tenance — Court can take into account events 
happening during pendency of suit and even 
at stage of first and second appeal. (Para 4) 

Anno: C. P. C. O. 6 R. 17 N. 10, 13. 

(b) Hindu IVIarried Women's Right to 
Separate Residence and Maintenance Act (10 
of 1946), S. 2 — Proviso — Burden is on 
husband defendant to show that there is de- 
cree for restitution of conjugal rights and 
tliat the plaintiff wife failed to comply with 
it without sufficient cause. 

The proviso to S. 2 is one, which seeks 
to disentitle a married woman from separate 
maintenance or residence, provided ceriain 
conditions exist and among those conditions 
one of them is failure for sufficient cause to 
comply with the decree of a competent Court 
for restitution of conjugal rights. If a married 
woman br '^gs a suit nga nst her husband, a^d 
if the husband wants that the woman should 
not be entitled to separate residence or main- 
tenance, when there exists a decree for resti- 
tution of conjugal rights, then, if will be open 
to the husband to show that she has failed to 
comply with that decree for restitution of con- 
jugal rights without sufficient cause. This 
proviso cannot be interpreted to throw the 
burden on the plaintiff, a married woman, who 
seeks to enforce her right to residence and 
maintenance on grounds mentioned in the 
earlier part of S. 2 of the Act. (Para 5) 

The mere fact of obtaining a decree for 
restitution of conjugal rights will not Mpso 
fac^o’ disentitle the married woman to claim 
maintenance. Having obtained a decree, as pro- 
vided for under O 21 R. 32 the husband should 
have proceeded to execute the decree thereby 
giving an onportunity to the wife to obey aad 
comply with tin? decree, in order that her 
failure to comply with such a decree might be 
made a ground for disentitling her to ♦he main- 
tenance. If such an opportunity had b'^en 
given and then if a failure had arisen certainly 
the question of whether such failure was due 
to sufficient cause or otherwise, would arise. 

(Para 6) 

(c) Hindu Married Women’s Right to Se- 
parate Residence and Maintenance Act (19 of 
1946), S. 2 — Quantum of maintenance — 
Husband earning Rs, 165/- per month ^ — No 
other source of income — Husba’^d maintain- 
ing himself and second wife — Service in far 
otf place — PiaintitT wif*^ in very oenuri- 
ous circumstances — Maintenance at Rs, 20/- 
per month held proper. (Para 7) 

S. Balasi’^ga Satya Nadar, for Appellant; P. 
Somasundaram, for Respondent. 



lago magi.strato in this case. With these obser- 
vations we allow the appeal, acquit the appellant 
and (imoct him to be set at liberty. 

B /R.G.D. Appeal allowed 
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K S. Deenadavalu Reddy, Appellant v. Lali- 
thakumari Respondent. 

City Civil Court Appeal No. 50 of 1950 D/- 
4-12-1951. 


REFERENCE /Para. 

(’94) 21 Cal 784: (21 Ind App 89 PC) 6 

JUDGMENT: This appeal is against the 
decree of the learned City Civil Judge, granting 
maintenance at the rate of Rs. 20 per mensem 
to the plaintiff, who is married wife of the 
dofr*ndant. The marriage has taken place in 
1943, and for a year or two the husband and 
wife lived amicably. Later on, when the hus- 
band was transferred to Nagpur where his 
employment took him, there seem to have been 
some differences between the husband and wife 
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and there has been exchange of notices. In li>47, 
a suit seems to have oeen riled oy tne defend- 
ant appellant for restitution of conjugal rights 
against nis wife. It was nrst instiiuted in tne 
Poonamaliee District Munsit’s Court and then 
on tne ground that that Court had no juris- 
diction, it was transferred to Nagpur and the 
appellant appears to have obtained a decree 
against his wife on 20-7-1948, for restitution 
of conjugal rights. The respondent filed the 
present suit on 12-7-1948 but in the plaint, she 
has referred to the filing of the suit by her 
husband at Nagpur for restitution of conjugal 
rights. 

(2) When the suit was pending, it transpires 
that the defendant appellant married a second 
wife on 3-2-1949. Before the trial of the suit 
was taken up by the learned City Civil Judge, 
an application was filed by the plaintiff for 
amending the plaint in view of the second 
marriage, which the defendant contracted. That 
amendment was allowed and the point v/as 
amended accordingly. The suit proceeded on the 
basis of the amended plaint. 

(3) The suit itself is filed under S. 2 of Act 
19 of 1946, an Act which gives a Hindu mar- 
ried woman the right to separate residence 
and maintenance under certain circumstances. 
Section 2 of that Act is to the following effect: 

“Notwithstanding any custom or law to the 
contrary a Hindu married woman shall be 
entitled to separate residence and mainten- 
ance from her husband on one or more of 
the following grounds, namely: 

1. if he is suffering from any loathsome 
disease not contracted from her, 

2. If he is guilty of such cruelty towards 
her as renders it unsafe or undesirable 
for her to live with him. 

3. If he is guilty of desertion, that is to say, 
of abandoning her without her consent or 
against her wish. 

4. If he marries again. 

5. If he ceases to be a Hindu by conversion 
to another religion, 

6. if he keeps a concubine in the house or 
habitually resides with a concubine, 

7. for any other justifiable cause. 

Provided that a Hindu married woman shall 
not^ be ©ntitled to separate residence and 
maintenance from her husband if she is un- 
chaste or ceases to be a Hindu by change to 
another reUgion or fails without sufficient 
cause to comply with a decree of a competent 
Court for the restitution of conjugal rights 

The learned City Civil Judge relying onthe 
ground that the defendant had married a second 
time and finding that there was no desertion 
gave a decree for maintenance against the 
appellant. The defendant relied uoon his decree 
for restitution of conjugal rights* as a defence 
to the suit and contended that in so far as 
the plaintiff had failed without sufficient cause 
to comply with the decree of a competent Court 
for the resmution of conjugal rights she was 
disentitled to the claim for separate mainten 
ance from the appellant. This contention was 
rejected by the learned City Civil Judge 

(4) The learned counsel appearing for the 
appellant has raised various contentions before 
me to get the decree of the learned City Civil 
Judge set aside. The first ground taken up by 
him is that the learned City Civil Judge ought 
not +0 have allowed the amendment, as the 
amendment tantamounted to a new cause of 
action being substituted in the place of the old 


one, and that it tended to change the cnaracier 
of the suit, i do noi tnmk that x can agree with 
the ieained counsel lor tne appellant m tnis 
conteruion, for me reasons tnai me sun used 
was for a separate maintenance on tne ground 
that mere was aeseruon on tne pari ox me 
aeienaaiu, out aui'nig me penaency ot tne suit 
when a further event took place it cannot oe 
said that it was not open to the piainuii to 
taKC aavantage ot mat ground, wmcn would 
give rise to a further cause oi action for main- 
taining ner suit lor separate inamLenance. 
After all what she was claiming was only 
separate maintenance, and she could easily 
utge more mau oue ground for the purpose of 
estaolisning ner claim lor maintenance, it nas 
been an accepted principle tnat courts wnen 
deciding suns, couia lat^e into account events 
that Happen eiiner duruig me penaency ot tne 
suit, or even at tne stage of tne nrst or second 
appeal, jsucn oeing me case, it cannot he said 
that there was anyining wrong in tne learned 
City Civil Judge having allowed amenaiiient 
sought for by me plainulf. Even otnerwise, it 
can be stated to be a legal ground, which was 
available to the plaintiff wnen tne cieiendant 
had married during the pendency of tne suit 
a second time and when it came to the know- 
ledge of the plaintiff that that event had taKen 
place. She was entitled to make use of it as 
a valid ground under tne law. Therefore, 1 do 
not think that any illegality has been commit- 
ted by reason of the allowing of the amendment 
of the plaint. Tne amenument navmg t'een 
allowed and the defendant having been given 
an opportunity to plead against tne amendment, 
there nas also been no prejudice caused to the 
defendant in the proper prosecution of his 
defence. 


KO) tne next contention raised by the learned 
counsel for the appellant is that the learned 
City Civil Judge did not consider the failure 
on the part of the plaintiff to comply with the 
decree of the Nagpur Civil Court from the 
proper perspective. According to the learned 
counsel for the appellant the burden was on 
the plaintiff to show that she failed to comply 
with the decree for restitution of conjugal 
rights for sufficient cause and this burden not 
having been discharged by her and the learned 
City Civil Judge not having discussed tnis 
aspect of the case, the decree and jud^^ment 
were vitiated and, therefore, there was ground 
according to the learned counsel for the appel- 
lant for remanding this suit for further trial 
after framing an issue as to whether there 
was or no sufficient cause for the respondent 
to have faffed to comply v/ith the decree for 
restitution of conjugal rights. I do not think 
that this contention of the learned counsel for 
the appellant could bo accepted Serfinn 9 nf 
Act 19 of 1946 says that nStwiihsMng ’any 
custom or law to the contrary, a Hindu nmr- 
ried woman shall be entitled to sepl?ate resi- 
dence and maintenance from her husband on 
one or more of the grounds which are given 

Aft™® twi "“^-clauses to that ;.e?tion. 

After these sub-clauses comes the proviso 

which says that a Hindu married woman shall 
not be entitled to separate residence and main- 
tenance from her husband if she is unchaste 

^ Hindu by change to another 
rehgion or fails without sufficient cause to 
comply with a decree of a competent Court 
for restitution of conjugal rights. The inter- 
pretation put upon the proviso by the learned 
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counsel Idr flic appt^’Honl is tliat tdo buideii, 
in the inain.n- ol' la‘il\ife lo comply with a decree 
of a comnclciit Court lor roslitution of conjugal 
rights is ihrown upon t-ie inanied woman, who 
(hums ]'iiainh“i]vU'icc? and r«oi upon the poisons 
who seeks to disentitle th*' married woman, who 
is otherwise entitled to maintenance under the 
main part of ti. 2 of the Ad. 1 do not tinnk I 
can aaree with tins interpretation of the learned 
roun.-el forthor.pplt. The proviso is one, whicn 
<ecks to disentide a married wum.aa froni sepa- 
rate maintenance or residence, provided certain 
conditions exist and aniong those ('Midilicns one 
of them is I'ailnro for snllicicnt cams to comply 
w’-h the decree of a competent Court for les- 
titulion of conjugal rights. K a married woman 
brings a suit against iier husband, and if ttie 
husband wants that the woman s'lou'd not be 
entitled to separate residein.o or mainlenaiwo. 
wlmn there exists a decroo tor restitution cT 
coniugul rights, then it wiU l-e open to liio 
husband to show that she iia.; failed lo omply 
with that dccrcx' tor restitution of conjugal 
rights without sullicicnt cause. I do not think 
Ihcat this proviso can bo interpreted to throw 
the burden on the plaintill. a married woman, 
who seeks to enforce her right lo residence 
and maintenance on grounds mentioned in the 
earlier part of S. 2 of the Act. 

(0) As has bcc-n pointed out by the le.uai'-Hi 
counsel for the respondent it may bo that the 
appellant has sedircd a decree for restitution 
of conjugal rights again d the respondent, but 
I the more fact of obtaining such a decree 
I in this case, it being an c.x parte decree, will 
not ‘ipso facto’ discnlitle the married woman, 
iho wife of the appellant lo claim maintonaive. 

, Having obtained a decree, as provided fur under 
;0 21. R. 22, appellant should have proceeded 
'to execute tiic decree thereby giving an oppor- 
tunity to the respondent to obey and compl.v 
with the decree. Though the learned counsel 
for the aptiellanl would say that the decree was 
sought to 1)0 executed, there is absolutely no 
>hrcd of evidence on record in this _ to 
siiow that there has been any such oxecuiion. 
or that notices have been exchanged between 


the parlies calling upon the respondent to com- 
ply with the decree that was obtained by th^ 


am^elfani in Nagpur. No question appears to 
have boon pul to the appellant, wn(?n he v;as 
in the witness-l)ox as lo what slops lie took in 
regard lo the execution of tlie decree obtained 
by him, and w'hat opportunity ho gavci to the 
respondent lo comply with that decree, in oiclcr 
that her failure to comply with such a decree 
might be made a ground for disentitling her 
lo the maintenance, which she is otherwise 
enlillcd under the law. If such an opportunity 
had been given and then, if a failure had ansen 
certainly the queslicn of whether such failure 
\va.s duo to siidicienl cause or otherwise. Avould 
arise. The more majorc premise not having 
been satistied in this case. I do not think the 


ciucslion of any suliicient cause or otherwise 
arises lo justify a remand of this suit for fur- 


ther hearing on the question of sutVicicnt cause 
for failure to comply with the decree foi' i;es- 
iitulion of conjugal rights. I. therefore, think 
that inasmuch as the appellant not having 
discharged the duly cast upon him to prove 
that there was failure on the part of the res- 
pondent lo comply with the decree that hac 
been obtained by the appellant against hev and 
that such failure was wdtliout any sulucient 
cause the mere obtaining of a decree for resti- 


tution of conjugal rights would not be 
a suliicient defence to defeat the right 
of the plaintiff to maintenance from her 
husband, the appellant. The rule laid down 
in — ‘Kishore Burn v. Dw’arakanath’, 21 Cal 
78-1 (PC) at pages 786 and 787 would seem to 
apply to the facts of this case, and I do not 
think that there is any justification for me to 
adopt the course suggested by the learned 
counsel for the appellant. I am inclined to 
hold th.at the decision of the learned City. Civil 
.judge is not wrong in having declined to con- 
sider the existence of a decree for restitution 
of conjugal rights operating as a defence against 
the claim of the plaintiff for separate main- 
tenautc. His decision has, therefore, to be 
upheld and the respondent will be entitled to 
separate maintenance from the appellant. 

(7) The learned counsel for iho appellant has 
objected lo the demand of the respondent to 
(.■nhance the quantum of maintenance, that has 
been awarded to the respondent. The respon- 
dent has preferred a memorandum of cross- 
objection stating that the quantum aw^arded by 
the learned City Civil Judge is inadequate and 
meagre, considering the hard days that prevail 
at present and the status and position of the 
parties to tlie suit. The learned City Civil Judge 
lias taken into consideration the total income 
of the appellant, whicli is said to be Rs. 165 
and taking into consideration that he has to 
maintain himself as also his secoiK^ wife whom 
he has married, has fixed the maintenance al- 
lowance at the rale of Rs. 20 per mensem. 
There has been no evidence to show that this 
appellant has any other additional source of 
income beyond the Rs. 1G5 he is said to be 
earning by means of his employment at Nagpur. 
Considering the circumstances of the parties 
and there' being also some evidence that the 
respondent is not really in very penurious cir- 
cumstances I should say that the quantum of 
maintenance that has been fixed need not be 
revised. The rate of Rs. 20 per mensem will 
stand as it is. 

(8) Tlie learned counsel for the respondent 
has also taken the ground that the finding on 
the question of desertion by the learned City 
Civil Judge is not correct. I do not think that 
I need go into that question because I am 
inclined to hold that the finding of the learned 
City Civil .hidgc is well supported on the 
question of desertion. On the facts as they 
emerge in the suit, it cannot be said that the 
appellant has really deserted his wife. 

^9) In the result, the main appeal preferred 
by the defendant as well as the menm of ob- 
jections preferred by the respondent will both 
stand dismissed witli costs. 

B/R.O.D. Appeal dismissed. 
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Aimainulai Animal, Appellant v. Sundarath- 
animal and others, Respondents. 

Second Appeal No. 835 of 1948, D/- 14-11-51. 

V Hindu Haw — Alienation — Father ■— 
Gift of reasonable portion of family property 
in favour of unmarried daughter as a marriage 
provision — Validity. 

It is competent for a Hindu father to make 
a gift of a reasonable portion of the family 
property, whether movable or immovable, in 
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favour of his daughter whether on the occasion 
of her marriage or before or after the marriage. 
Such a gift is valid and cannot be challenged 
by the sons, even if made before the marriage, 
the object of such a gift being to make a 
future provision for the bridal couple to enable 
them to live with comfort. (Paras 4, 5, 7, 9) 

The mere circumstance that a gift is not 
described as a marriage provision in the docu- 
ment does not render it invalid or affect its 
validity because it may be assumed in such a 
case that it was meant to be a marriage pre- 
vision. AIR 1922 PC 201; 17 Mad LJ 528; 35 
Mad 628; 37 Cal 1 and AIR 1936 Mad 825, 
Rel. on; AIR 1935 Bom 324, Dissent.; 30 Mad 
452, disting. (Para 6) 

K, Veeraswamy, for Appellant; V, Rama- 
swami Iyer, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 

(’07) 30 Mad 452; (17 Mad LJ 405) 8 

(’35) 59 Bom 459: (AIR 1935 Bom 324) 8 

(’22) 45 Mad 489: (AIR 1922 PC 201) 7, 8 

(’36) 71 Mad LJ 259: (AIR 1936 Mad 825) 4 

(’10) 37 Cal 1: (1 Ind Cas 945) 4 

(’12) 35 Mad 628: (10 Ind Cas 56) 4 

(’07) 17 Mad LJ 528: (5 Mad LT 40) 4 

JUDGMENT: This second appeal raises a 
ciuestion relating to validity of a gift of a reason- 
able portion of the joint family property by a 
father in favour of his daughter, a few years 
before her marriage. The gift in question was 
made by the father of the plaintiffs, one Maha- 
linga Nadar, imder Ex. P. 1 dated 3-2-1921. Under 
that document the donor gave a life estate to 
defendant 1 his wife, & a vested remainder to the 
plaintiff in 3 acres and 17 cents of dry land and 
a house. Defendant 1 was married by the said 
Mahalinga Nadar, as his first wife, who was no 
other than the first defendant’s sister, was sickly 
As the two wives of Mahalinga Nadar could not 
pull on together, defendant 1 began to live separa- 
tely with her daughter, the plaintiff herein, and 
in 1921 as stated above, Mahalinga made a gift 
of the property in the manner mentioned above 
Sometime after the death of the donor, defen- 
dant 1 executed a release deed in respect of the 
said property in favour of defendants 3 and 4 
the sons of Mahalinga Nadar by the first wife 

This led the Plllu! 

lor a declaration of her title 

to the suit property. The suit was resisted ‘inter 
aha on the ground that it was not competent 
for the father to make a gift of any portion of 
joint family property in favour of the daughter 

(2) While finding that the property gifted 
undei Ex. P. 1 to defendant 1 was a reasonable 
portion of the property, the Courts below held 
that it was beyond the powers of a father to 
gift away a portion of the joint family property 
to the daughter, though it would have been 
within, the powers of a father to make such a 
gift on the occasion of the marriage of the daueh 
ter. In the result they dismissed the suit. ^ 

(3) The aggrieved plaintiff has filed this second 
appeal challenging the correctness of the finding 
of the Courts below. On this question there does 
not seem to be any direct case. The case is 
therefore, one of first impressions and I have to 
decide it in the light of observations contained 
in some of the decided cases. 

(4) It is now well settled that a father can 
make a marriage provision to his daughter out of 
Joint family properties even long after the mar- 
riage. In — ‘Kudutamma v. Narasimhacharyulu’ 

17 Mad LJ 528 a gift by a Hindu brother who was 
the managing member of the joint family of a rea- 
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sellable portion of the joint family property to his 
sister who was married during the lifetime of 
their father but to whom no marriage provision 
was made at that time was held to be a valid one. 
In — ‘Simdaramayya v. Sitamma’, 35 Mad 628 a 
gift of a reasonable portion of the joint family 
property by the father to the daughter nearly 
40 years after the marriage was upheld by a 
Bench of the Court. Dealing with the validity 
of such a gift the learned Judges observed that 
there was a strong moral obligation on the father 
to make a gift of a portion of the joint family 
property at the time oi the marriage either to the 
daughter or the son-in-law. It was also pointed 
out by the learned Judges 

"that these gifts are intended as a provision for 

the married couple and are made by the father 

probably in lieu of her share of the family pro- 
perty.” 

In that case reliance was placed on a decision 
of the Calcutta High Court in — ‘Churman Sahu 
v. Gopi Sahu’, 37 Cal 1, where that Court held 
'that it was competent to a managing member 
to make a valid gift of immoveable property to 
a daughter born in the family on the occasion 
of her Gowna ceremony if it was only of a rea- 
sonable portion. In — 'Seethamahalakshmiamma 
v. Kottiah’, 71 Mad L.J. 259, it was observed by 
Venkataramana Rao J. that it was a continuing 
moral obligation on the part of the father to 
make a marriage provision to the daughter. In 
the last case also the giit was long after the 
marriage and the learned Judge upheld it on the 
ground that the moral obligation continued till 
it was discharged. What emerges from these 
decisions is that the obligation to make a marriage 
provision for the daughter being a moral and con- 
tinuing one and probably in lieu of a share a gift 
of a reasonable portion of the property could be 
validly made for that purpose, even long after the 
marriage and if the father died without making 
any such provision the managing member of the 
family could do it. According to the decisions, 
the purpose of the gift is to enable the bridal 
couple to live in comfort. 

(5) If the obligation is moral and continuing 
one and could be made long after the marriage, 
could it be said that it is not within the compe- 
tence of a father to make such a gift before the 
marriage? In my opinion, there is not much 
difference in principle between a gift after the 
marriage, and a gift before the marriage, the 
object of such a gift being to make a future pro- 
vision for the bridal couple. 

(6) This leads me to the next question whether 
the circumstance that a gift is not described as 
a rharriage provision under the document renders 
it an invalid one? To my mind, it appears it does 
not affect the validity of the gift. When a father 
makes a gift of a reasonable portion of the pro- 
perty to an unmarried daughter it may be assum- 
ed that it was meant to be a marriage provision. 
It is to be obseped in this case that under Ex. 
P. 1 the plaintiff was given only a vested re- 
mainder and the gift in her favour would take 
effect only after the lifetime of the first defen- 
dant. 

(7) In this context I may usefully refer to the 
decision of the Judici^ Committee of the Privy 
Council in — ‘Ramalinga Annavi v. Narayana 
Annavi’, 45 Mad 489. There, in a partition suit 
the validity of a gift of a sum of about Rs. 8500 
by assigning a promissory note for Rs. 5000 and 
a usufructuary mortgage for Rs. 3500 by the father 
in favour of his daughter was attacked by the 
other coparceners. Their Lordships upheld the 
gift. In the opinion of their Lordships, the father 
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has undoubtedly a power under the Hindu law 
to make gifts of moveable property within rea- 
sonable limits. While dealing with the question 
of the validity of such a gift it was observed by 
their Lordships that 

“in one case the Board upheld the gift of a 
small share of immoveable property on the 
ground that it was not shown to be unreason- 
able’’. 

It may be noted that this gift does not seem 
to have been made on the occasion of the marriage 
of tne daughter nor does it appear to have any 
reference to a marriage provision. In spite of it, 
theii’ Lordships held that it was within the com- 
petence of the father to make a gift of moveable 
property within reasonable limits. It looks as if 
their Lordships did not make any difference 
between the giit of a moveable property and that 
of immoveable property having regard to their 
observatioas that in some cases the Board upheld 
the gift of immoveable property. No doubt W’e 
have not been able to get reference to the decision 
referred to by their Lordships. But, it may be 
assumed that there is such a decision in view 
of the observations made by their Lordships. 
jOn the reasoning of that case, I think it could 
be reasonably held that gift of moveable or im- 
moveable property whether on the occasion of a 
marriage or before or after the marriage can be 
made by a father within reasonable limits to a 
daughter. 

(8) On behalf of the respondents, reliance was 
placed by Mr. Meenakshisundaram, counsel for 
the re.spondents on a decision of a single Judge 
of the Bombay High Court in — 'Jinnappa Maha- 
devappa v. Chimmava Krishnappa’, 59 Bom 459. 
In that case it was held by the learned Judge 
that it was not competent for a father to gift 
away a small portion of the joint family property 
lo the daughter who was looking after him in 
his old age. Referring to the decisions of this 
Court, the learned Judge observed that the vali- 
dity of such gifts in Madras Presidency was 
grounded upon a longstanding custom and that 
apart from the ground of custom he was unable 
lo agree with respect with the view taken by 
the Madras High Court. With great respect to the 
learned Judge, I am not able to subscribe to the 
view taken by him in that decision especially 


property. In view of the concurrent finding in 
this case that the property given under Ex. P. 1 
was only a very reasonable portion of the property 
the present case cannot be governed by the prin- 
ciple laid down in — ‘Kamakshi Ammal v. Chakra- 
pani Chettiar’, 30 Mad 452. 

(9) On this discussion it follows that a gift of 
immoveable property by Hindu father to his 
daughter, if within reasonable limits, is valid and 
cannot be questioned by the sons even though 
such a gift was made before the marriage. Con- 
sequently I must hold that the view of the Courts 
below that it was not competent to the father 
to make a gift of immoveable property under Ex. 
P. 1 is not correct. In the result, the second 
appeal is allowed and the judgments and decrees 
of the Coui'ts below are set aside. 

(10) Appellant will be entitled to the costs of 
this appeal. Leave granted. 

B/K.S. Appeal allowed. 
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RAMASWAMI J. 

In re M. K.P. Kadar Moideen, Manager 
M. K. P. Rice and Oil Mills Manjakollai, 
NegapataiTij Petitioner. 

Criminal Revn. Case No. 352 and Cri. Revn. 
Petn. No. 351 of 1951, D/- 7-12-1951. 

Factories Act (1948), S. 2(1) — Watchman, 
when can be a worker. 

A watchman as the term is generally under- 
stood will be a worker only if he can be 
brought within the words “employed in any 
other kind of work whatsoever incidental to 
or connected with the subject of the manufac- 
turing process” which may take in many cate- 
gories like packers, movers of the goods, etc. 
Therefore it is a question of fact in each case, 
namely, what were the duties discharg^ 
actually by the watchmen employed in a mill 
and what was their connection with the subject 
of the manufactu;uig process. (Para 4) 

Anno: Factories Act, S. 2 N. 1. 

J. R. Gundappa Rao, for Petitioner; Public 
Prosecutor, for the State. 

ORDER: This is a criminal revision case filed 


in view of the authority in — 'Ramalinga Annavi 
V. Narayana Annavi’, 45 Mad 489. This case is 
dealt with thus in Mayne in Hindu Law and 
Usage: 11th edition, page 473: 

“This would be right if it merely rested on the 
view that a gift of affection (prasadana) which 
is mentioned in the Mitakshara 1. 1, 27, could 
only be made of ancestral moveable property 
and not of ancestral immoveable property. But 
whpe the gift is in discharge of the moral 
obligation to provide a marriage portion as in 
the Madras cases it could come under the 
Mitakshara 1, 1. 29, as a gift in discharge of 
an indispensable duty. In — ‘Ramaliiiga Annavi 
V. Narayana Annavi’. 45 Mad 489 the Judicial 
Committee evidently regarded the gift of a 
small share of immoveable property to a 
daughter as within the authority of a Karta.” 

Mr. Meenakshisundaram next cited to me a 
decision of the Bench of this Court in — 'Kama- 
kshi Ammal v. Chakrapani Chettiar’. 30 Mad 452. 
in wliich it was decided that an undivided member 
of a Hindu family could not alienate a consider- 
able portion of immoveable property belonging 
to the family by way of a gift to a female member 
of the family. The ground of decision in that case 
was that the property gifted to the female member 
consisted (^f a considerable portion of the family 


against tlie conviction and sentence of the Ses- 
sions Judge, East Tanjore in Cri. Ap. No. 11 of 
1951 modifying the convictions and sentences of 
the Additional Firet Class Magistrate, Negapataih 
in S. T. C, No. 142 of 1950. 

(2) The accused has been convicted for certain 
offences under Factories Act, Ss. 21 and 68, and 
fined on the assumption that the Mill which he 
runs is a factory and which is again on the foot- 
ing tliat he employed 11 workers. The case of 
the appellant Is that he employed only 8 workers 
and that another two include by the Factory 
Inspector to make up his 11 were watchmen and 
watchmen are not workers. 

(3) The learned Sessions Judge held that the tw 
watchmen are factory workers on the foot of the 
following reasoning. 

“Accoixiing to S. 2(1) ‘worker’ includes a person 
employed not only in any manufacturing pi^ 
cess or cleaniiig machinerj* or premises used 
therefor, but also a person employed in ^y 
other kind of work incidental to or connected 
with the manufacturing process or the subject of 
the manufacturing process. A watchman is cer- 
tainly embraced in the wide sweep of the last 
portion of the definition. Tills was a rice ^d 
oil mill and w^atchlng the machinery, pad^ 
and oil seeds and the products thereof Is wore 
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incidental to or connected with the work of 
the mill. The duties of a watchman are 
mainly physical not clerical. I hold that the 
Mill of the accused is a factory to which the 
Act applies.” 

(4^ This ‘a priori’ reasoning does not commend 
itself to me. The term “worker” is defined in S. 
2(h) of the Factories Act, and we have got to see 
whether the alleged watclimen in this case fall 
within the said definition. A watchman, as the 
term is generally understood, will be a worker 
only if he can be brought within the words "em- 
ployed in any other kind of work whatsoever 
incidental to or connected with the subject of the 
manufacturing process” which may take in many 
categories like packers, movers of the goods, etc. 
Therefore it is a question of fact in each case, 
namely, what were the duties discharged actually 
by these watchmen and what was their connection 
with the subject of the manufacturing process. 
There has not been any finding of fact in the case 
regarding the watchman being worker within the 
meaning of the definition of "worker”, I have no 
materials before me to hold one way or the other. 

(5) The conviction and sentence are set aside 
a:id the case is directed to be reheard in the trial 
Court in the light of the observations made above. 

B/V.S.B. Rehearing ordered. 
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RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 

Commr. for Hindu Religious Endowments 
Board, Madras, Appellant v. Vinayakar Arudra 
Tiruppani Sabha, having its office at No. 32, 
Vinai Theertha Vinayakar Koil Street, Kosa- 
pet, Madras, Respondents. 

O. S. Appeal No. 9 of 1950, D/- 18-10-1951. 

Madras Hindu Religious Endowments Act 
(2 of 1927), S. 9 (llA) — Specific endowment 
— There must be divesting of ownership — 
Association registered under Act 21 of 1860, 
owner of property — Part of income set apart 
for conducting of certain religious festival in 
a certain temple — Association entitled to 
change its object — Income set apart held did 
not constitute specific endowment. 

There cannot be an endowment unless there 
is a clear divesting of ownership by the owner 
in favour of a third party as trustee or by a 
declaration constituting the owner himself as 
trustee. Where property has always been treated 
as the property of the Sabha and likewise 
the income also has been treated to he at the 
unfettered disposal of the Sabha, because of 
the fact that by a common agreement, they 
provided as one of its objects for the conduct 
of the festival in the Vinayakar temple at a 
cost of not less than Rs. 150, the income can- 
not be called an ‘^endowment” within the 
meaning of the Act. The Sabha which is regis- 
tered under Act 21 of 1860, is entitled to 
change its objects. There is no divesting of 
ownership which is essential to constitute au 
endowment in such a case. AIR 1938 PC 73, 
Explained. (Para 3) 

M. Seshachalapathi and T. A. Ramaswami 
Reddi, for Appellant; N. K. Mohanarangom 
pnioi* Tvf V and N. K. Patta- 

bhiraman, for Respondents. 

REFERENCE /Para 

(’38) 65 Ind App 106: (AIR 1938 PC 73) 3 
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RAJAMANNAR C. J.: This is an appeal by 
the Hindu Religious Endowments Board, 
Madras, against the judgment of Rajagopalan 
J. setting aside its order dated 22-2-1949 in and 
by which they declared that the income from 
the property, namely, premises No. 32, Vinai- 
theerthavinayakar Koil Street, Kosapet, 
Madras, is intended for the performance of 
Arudra festival in the temple of Sri Vinai- 
theertha Vinayakar in the said locality and 
that the income is a specific endowment as 
defined in S. 9 (ll-A), Madras Act 2 of 1927. 

(2) In or about 1908 some of the residents 
of the said locality formed themselves into an 
unregistered society with the object of collect- 
ing funds and performing festivals in the 
temple of Sri Vinaitheerthavinayakar, Kosapet, 
at the time of the Arudra Darsanam. In 1913 
the premises in question were purchased in the 
name of one of the members of the society, but 
evidently with the moneys collected by way of 
subscriptions from the members of the society. 
There is no dispute that the property belongs 
to the society. Subsequently the society was 
registered under Act 21 of 1860 in 1929. Ex. P. 
4 is the memorandum of association of this 
registered society. The object of this society 
was given as the conduct of the festival 
during Margali month on Arudra Nakshatram 
day in the temple of the said Vinayakar at a 
cost not less than Rs. 150 out of the income 
which may be derived from the said property. 
The balance was to be kept as savings and 
out of the amount saved in this manner other 
immovable properties were to be purchased. 
The festival was being performed year after 
year till the year 1947 when the members of 
the society met and passed a resolution at a 
soecial meeting of the general body altering 
the object of the society. As altered the object 
ran as follows: 

"To perform Arudra Archanai Abhishegam 
and Tirupavadam every year when the day 
of Arudra Dharisanam occurs in the month 
of Margali to Sree Vinayakar installed in 
any temple in Kosapet locality or in any 
other place, within or without the City of 
Madras as the members may by a majority 
decide year after year.” 

The Hindu Religious Endowments Board 
launched proceedings to collect contribution 
from the society treating the income from the 
said property as a specific endowment. There 
was a protest by the society and the Board 
decided the question under S. 84 of the Act, 
in the manner already set out above. There- 
upon the society filed an application under 
S. 84 (2) of the Act to set aside the order of 
the Board. Rajagopalan J. held on the evi- 
dence that there was no specific endowment 
within the meaning of the definition contained 
in Cl. ll-A of S. 9 of the Act and, therefore, 
allowed the petition and set aside the order of 
the Board. Hence the appeal. 

(3) We have no hesitation in agreeing with 
Rajagopalan J. in his conclusion. The defini- 
tion of a "specific endowment” is as follows: 

" 'specific endowme'^t’ means any property or 
moi^ev endowed for the performance of any 
spe^iflc service or charity in a temple or 
math.” 

It is not the case of the Board that the pro- 
perty as such was ever endowed. It is only 
the income that is said to have been endowed 
and before us Mr. Seshachalapathi, the learned 
counsel for the Board was willing to limit it 
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to a sum of Rs. 150 bcin^^ the minimum men- 
tioned in the articles of association. The ques- 
tiorij Iherei’orCj is whether there can be said to 
he an endowment of the entire income or part 
of the income of this property for a specific 
religious charity. The appellant’s case rested 
.almost entirely on the terms of the memoran- 
Idum of association. Ex. P. 4. According to 
jhim, the fact that tlie object was mentioned as 
I the conduct of the festival in a particular tem- 
Iplo was sufTicieiU to prove an endowment. We 
j cannot agree. There cannot be an endowment 
j unless there is a clear divesting of ownership 
! by the owner in favour of a third party as 
I trustee or by a declaration constituting the 
I owner liimself as trustee. Neither alternative 
i had happened in this case. The property has 
I always been treated as the property of the 
|Sabha: likewise the income also has been 
(treated to bo at the unfettered disposal of the 
Sabha, tliough by a common agreement, they 
provided for the conduct of the festival in the 
Vinayakar temple at a cost of not less than 
Rs. 150, An association registered under Act 
21 of 18G0 is entitled to change its objects. No 
doubt such a change will not operate to afl'ect 
any valid trust which might have been created 
before tlie alteration, but so long as there wa.s 
no irrevocable trust, there is notliing to pre- 
vent the association from changing its objects. 
Tn this case as there is no divesting of owner- 
ship even as regards the income, there was 
nothing to prevent the society from changing 
its objects. 

IVIr. Seshachalapathi drew our attention to a 
decision of the Judicial Committee in — ‘Sun- 
rlor Singh-lVIallah Singh Sanatan Dharam High 
Sciiool Trust, Indaura v. Managing Committee, 
Siindnr Singh Mallali Singh Rajput High 
Scliool, Indaura’, 65 Ind App lOG (PC). In 
(hnl case the owner of certain property con- 
stituted a committee for the management of a 
school which lie endowed with considerable 
properties. In eifect the owner divested him- 
self of ids ownership and transferred it to a 
comndttce wliicli occupied the position of a 
Irustce. Once this position is made clear, it is 
not difllcult to follow tlie ruling of the Judicial 
Committee, nameb', tliat it was not permis- 
sible for this committee to give up the trust 
or in any manner to destroy the effect of the 
dedication irrevocably made by the owner. 
Their I.ordsldps of the Judicial Committee 
acccplcfl tlic statement of the law as made in 
the judgment of the Higli Court, namclj% lhal: 
all that was noccssnr.v for the foundation of a 
charitable endowment by a Hindu was that 
the purpose should be clearly specified and 
that the property intended for the endowment 
should bo set apart as dedicated to that pur- 
oose. It was noce.ssary that the donor should 
divest himself of the property. Once a valid 
endowment was created, it could not bo re- 
voked by the donor. In (he case before us, 
wc arc unable to find any div’osting by the 
societv of cither the property or the income 
fherefrom. Tlicro was, therefore, no endow- 
ment within tlio meaning of the defniition The 
learned Judge was right in setting aside the 
order of (ho Board in the circumstances. 

(4) Tiic appeal fails and is dismissed with 
costs. 


B/R.O.D, 


Appeal dismissed. 


CoM.Mii. {SatijanayLUjana Eao J.) A, 1. R, 
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SATYANARAYANA RAO 
AND RAJAGOPALAN JJ. 

Singareni Collieries Co. Ltd. by agents. Best 
and Co. Ltd., Applicants v. Commissioner of 
Income-tax, Madras, Respondent. 

Case referred No. 23 of 1949, D/- 20-9-1951. 

Income-tax Act (1922), Ss. 4 (1) (a) and 
42 (1) and (3) — Non-resident company doing 
business through Agent in British India — 
Cheques drawn on banks in British India and 
received in British India — Though sent for 
encashment outside British India, amount 
ultimately coming into British India — Profits 
held received, accrued and arose in British 
India — S. 42(3) held applied. 

The assessee was a limited company incor- 
porated under the Hyderabad Companies Act. 
It had its registered office at Singareni Collie- 
ries, Deccan, outside British India. Messrs. 
Best and Co. Ltd., Madras, were appointed 
Secretaries and Managing Agents of the com- 
pany on a remuneration. Extensive business in 
coal ^ras carried on by Messrs. Best and Co. 
on behalf of the company under which coal was 
sold under contracts to companies in specified 
areas in British India. The contracts for sale 
of tlie goods were accepted in British India, 
and the clieques for the payment of the price 
were drawn ou banks in British India and 
were received in British India. They were, 
however, sent for collection to the Imperial 
Bank at Secunderabad and, it could be infer- 
red from facts and evidence that thereafter 
the amounts were received by the agents at 
Madras: 

Held that the profits were received by the 
assessee in British India within meaning of 
S. 4 (1). 

Held also (hat tlie profits also accrued and 
arose in British India, through a business con- 
nection in British India within meaning of 
S. 43 (1). 

Held further that S. 42 (3) was applicable to 
the facts of the case. (Para 3) 

Aniio: lucomc-tax Act, S. 4 N. C, 7; S. 48 
N. 3, 4. 

O T. G. Nambiar, Instructed by King and 
Partridge, for Applicants; C. S. Rama Rao 
Sahib, for Respondent. 


SATYANARAYANA RAO J. : Under the 
iirections of this Court, under S. 6G(2) of the 
income-tax Act, the following four questions 
were referred to us by the Appellate Tribu- 
nal : 

‘*(1) Whether, on the facts and in the circum- 
stances of the case, the profits on the sale 
of coal to (1) State-managed and company- 
managed railways in British India, (2) tue 
Madras Electric Supply Corporation Ltd., 
and other customers in British India (mark- 
ed out by the Appellate Tribunal) 


consti- 
Britlsh 
of the 


into profits accruing or arising in 
India within the meaning of S. 4 
Indian Income-tax Act; 

(2) Wlielher, on (he (acts and in the cir- 
cumslances of the case, the profits on tne 
sale of coal were received by the assessee 
coninanv in British India within the mean- 
ing of S. 4(1) (a) of the said Act; 

(3) Whether, on the facts and in tlie cir- 
cumstances of the case, the profits on 
fain sales of coal to customers in^ British 
India, other than those mentioned in ques- 
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tion (1), accrued or arose to the assesseo 
company directly or indirectly through or 
from a business connection in British India 
v/ithin the meaning of S. 42(1) of the 
Indian Income-tax Act? 


(4) Whether, on the facts and in the cir- 
cumstances of the case, S. 42(3) of the 
Indian Income-tax Act is applicable to the 
profits assessable as received under S. 4(1) 
(a) and as accruing and arising under S. 
4(1) (c) of the Income-tax Act?” 

(2) In the statement of the case and the 
Appellate Tribunal’s order the contention bet- 
ween the parties were narrowed down conside- 
rably in view of the elaborate orders of the 
Appellate Assistant Commissioner and the In- 
come-tax Officer. The assessee is a limited 
company incorporated under the Hyderabad 
Companies Act, It has its registered office at 
Singareni Collieries, Deccan, outside British 
India. Messrs. Best and Co., Ltd,, Madras, 
were appointed under two deeds of 25-11-1931, 
Secretaries and Managing Agents of the com- 


pany on a remuneration stated in the agree 
ment. Extensive business in coal was carriec 
on by Messrs. Best and Co. on behalf of the 
company under which coal was sold undei 
contracts to State-managed and company- 
managed railways in British India, to the 
Madras Electric Supply Corporation and alsc 
through brokers or agents in specified areaj 
in British India. A large volume of business 
amounting to several lakhs was done by the 
company. As the company is resident outside 
British India, the question raised was whethei 
its income was to any extent assessable un- 
der the Indian Income-tax Act. Its income 
could be assessed to tax, as if it accrued oi 
arose or was received in British India, or h 
there was a business connection within the 
meaning of S. 42, in which case there woulc 
be an appointment under S. 42(3) Itwasfounc 
by the AppeUate Tribunal that the contract; 
for* sale of the goods were accepted in British 

cheques for the paymeni 
of the price were received in British India 
In fact. It was admitted by counsel who ap- 
peared before the Appellate Tribunal that the 
cheques or the treasury orders for payment ol 
coal supplied by the assessee were drawn or 

> Best^® an*!! ’^^ceived by Messrs 

Best and C-o., Ltd., who, however, passec 

" S^a^ of M- .situated in the 
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encashment. On these facts it warfound tha’ 

India*^°hut "th or arose in British 

T? were also received ir 
British India. It was further found on the fapt< 

^re that there were a business connection to 

justify an apportionment in cases where b 
was not clear whether the income accrued o 
arose or was received in British India. 

(3) It was contended on behalf * of thf 
assessee by Mr. Nambiar that on the facts a< 
stated in the statement of the case it was noi 
possible to sustain the conclusion, that the in 
come was received in British India We «« 
not prepared to accept this contention Hi< 
contention was t.hat the cheques were received 
no doubt in British India and were also drawr 
on Banks in British India; but they werf l^n 
for collection to the Imperial Bank at Seem 
derabad, and thereafter there was nothing tc 
show that they were received by the aient< 
at Madras. It is pointed out by Mr. Rama Rac 
Sahib, the learned advocate for the Income-ta> 
Commissioner, that before the Appellate As- 


sistant Commissioner the assessee was asked 
to produce a copy of his account with the Na- 
tional Bank at Madras in order to determine 
the method and the manner in which the che- 
ques were realised. It must be remembered 
that under the Managing Agency agreement 
Messrs. Best and Co. were authorised to de- 
posit the monies in the National Bank of India 
at Madras and in such other banks as the 
company may direct. There is no evidence or 
any direction by the company that Messrs. 
Best and Co. were authorised to deposit 
monies in any other bank or banks than the 
National Bank of India. In answer to a querry 
put by the Appellate Assistant Commissioner 
as noted by him in his order it was stated on 
behalf of the assessee that he was not in a 
position to produce a copy of his account with 
the National Bank of India, and that he had 
no objection for any adverse inference that 
might be drawn against him by reason of the, 
non-production of such accounts. In view oft 
tills very important circumstance it was right-’ 
]y assumed by the Revenue authorities that; 
the amount after collection must have found! 
its way into the National Bank at Madras, and* 
the finding, therefore, that the receipt of the 
profits was in British India was perfectly war- 
ranted on the facts as found by the Appellate 
Tribunal. From this point of view, it is un- 
necessary to go into the question, which has 
also been decided by the Appellate Tribunal, 
whether the profits did not accrue or arise- 
in British India. However, on the facts as stat- 
ed by them, we have no hesitation in agreeing 
with their conclusion. There is a business con- 
nection which has been found by the Appellate 
Tribunal, and in view of that, in cases in 
which it is not possible to determine whether 
the profits accrued or arose or were received 
in British India there was justification for 
applying S. 42(3). 

(4) It follows that the questions which have 
been referred to us must be answered againsi 
the assessee. As the assessee has failed, he 
must pay the costs of the Income-tax Com- 
missioner, which we fix at Rs. 250. 

B/R.G.D. Questions answered. 


A.I.R. 1953 MADRAS 409 (Vol. 40, C. N. 151) 

SUBBA RAO J. 

Marina Appa Rao and others. Appellants v. 
Marina Veeranna, Respondent. 

Second A.ppeal No. 1007 of 1948, D/- 27-11- 
195L 

T. P. Act (1882), Ss. 54 and 40 — Agree- 
ment to sell immovable property — Subse- 
quent sale in favour of third person with 
notice of prior agreement — Sale is subject to 
obligation under prior agreement — (Trusts 
Act (1882), S. 91) — (Specific Relief Act 
(1877), S. 27(b) ). 

An agreement to sell immovable property 
does not create any interest in the said pro- 
perty unless a sale deed is executed conveying 
the said property. The vendor, who has not 
transferred his interest in the property, though 
he entered into an agreement with another to 
sell the same, can certainly confer title on a 
third party by executing a sale deed in his 
favour. As between the vendor and the sub- 
sequent purchaser, there is a transfer of 
ownership and therefore the title to the pro- 
perty vests in the latter. But the title of the 
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subsequent purchaser with notice of the prior 
agreement in favour of another is subject to 
the obligation under S. 91 of the Trusts Act. 
lie holds the property for the benefit of the 
latter to the extent necessary to give effect to 
the contract. The person in whoso favour there 
was a prior agreement can specifically enforce 
liis agreement under S. 27(b), Specific Relief 
Act, and compel him to execute a sale deed In 
his favour. But till such a sale deed is execut- 
ed by the subsequent purchaser, the person in 
whose favour there was a prior agreement 
cannot acquire any title to the same. Case law 
reviewed. (Para 7) 

Anno; T. P. Act, S. 40 N. 8, 17; S. 5_4 N, 5, 
j;-!; Trusts Act, S. 91 N. 1; Specific Relief Act, 
S. 27 N. 3. 

K. Rajah Aiyar and N. Bapiraju, for Appel- 
lants; M. S. Ramachandra Rao and K. Ranga- 
' hari, for Respondent. 

REFERENCES: Courtwisc/Chronological/ Paras 

(’32) AIR 1932 All 694: (139 Ind Cas 714) 6 

i’02) 26 Bom 159: (3 Bom LR 596) 5a 

(’12) 22 Mad L.I 124: (13 Ind Cas 176) 3, 6, 7A 

(T4) 26 Mad LJ 518: (AIR 1914 Mad 462) 4 

(’16) 30 Mad LJ 559: (AIR 1917 Mad 190(2) ) 4 

(’35) AIR 1935 Mad 333: (157 Ind Cas 1056) 5 

JUDGMENT : Tins is a second appeal 
against the decree and judgment of the Court 
the Subordinate Judge of Rajahmundry con- 
lirming that of the Court of the District Mun- 
sif of Ramachandrapur in O. S, No. 212 of 

(2) The plaint schedule property originally 
belonged to one Kondepudi Ramanna. He 
executed a Khandagutta cowle. Ex. D. 1 dated 
‘‘-6-1905, in favour of Sattiraju for a period of 


various pleas which are reflected in the follow- 
ing issues : 

1. Whether the agreement dated 4-12-1915 
in favour of the plaintiff’s grandfather is 
true and whether the decree in O. S. No. 
1174 of 1916 in pursuance of the same is 
binding on the defendants? 

2. Whether the sale deed dated 14-10-1916 
in favour of Rimmalapudi Sattiraju the 
predecessor-in-interest of the defendants 
and the mortgage by him in favour of the 
first defendant and the subsequent pro- 
ceedings O. S. No. 33 of 1928 and the 
E. P. No. 11 of 1930 are all true, valid 
and binding on the plaintiff? 

3. Whether the defendants are entitled to 
any relief under S. 41 of the Transfer of 
Property Act? 

4. In any view whether the claim of the de- 
fendants is vitiated by the rule of 'lis 
pendens’? 

5. Whether the schedule properties were 
attached before judgment in O. S. No. 926 
of 1916, and if so w'hat is the effect ot 

tli0 Sciriio^ 

G. What is the effect of the proceedings in 
O. P. No. 73 of 1928 on the rights of the 
plaintiff' and defendants? 

7. Whether defendants are estopped to 
question the rights of the plaintiff? 

8. Whether the khandagutta cowle in favour 
of Rimmalapudi Sattiraju is only a usii- 
fructuary mortgage and whether the suit 
of the plaintiff' in its present form is not 
maintainable? 

9. To what mesne profits and what rate is 
the plaintiff entitled? 

10. To what relief is the plaintiff entitled? 


1'orty-one years. On 4-12-1915, Ramanna enter- 
ed into an agreement to sell the same pro- 
oerty in favour of the plaintiff’s grandfather, 
Marina Veeranna. Marina Veeranna file<l O. S. 
No. 926 of 1916 on the file of the Court of the 
District Munsif, Ramachandrapur, for recovery 
of a sum of money due to him on a promis- 
ory note executed by Ramanna. In that suit, 
on 17-9-1916 he attached before judgment the 
suit properties subject to his own right under 
(fic aforesaid agreement. After attachment, 
on 14-10-1916, Ramanna executed a sale deed 
- onveying the plaint schedule properties to 
Sattiraju under Ex. D. 2. On 10-11-1916 Salti- 
raju, in his turn, executed a mortgage deed. 
Ex. D. 4 in favour of defendant 1 for a sum 
of Rs. 2000. "Veeranna filed O. S. No. 1174 of 
1916 for specific performance of the aforesaid 
agreement to sell and obtained a decree there- 
in, To that suit Ramanna and Sattiraju were 
made parties. Pursuant to the decree for speci- 
lic performance, Ramanna executed a sale 
ilccd, Ex. P. 1, on 6-4-1918 conveying the pro- 
perty to Veeranna for a sum of Rs. 2000. The 
first defendant, in whose favour Sattiraju 
-xccutcd a mortgage deed dated 10-11-1916. 
tiled twelve years thereafter, O. S. No. 33 of 
1928 for recovery of the amount due under the 
mortgage and obtained a decree therein. In 
jweeution of the decree, the said properties 
were purchased by the other defendants in 
-iifferent shares and subsequent^' there were 
exchanges between them. The plaintiff who is 
the grandson of Marina Veeranna and is pre- 
sumably named after him, filed O. S. No. 212 
ef 1946 on the file of the District Munsif of 
Ramachandrapur for establisliing his right to 
’he plaint schedule properties, for possession, 
and for jno.sne profit.s. The defendants raised 
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The learned District Munsif held, on the evi- 
dence, that the sale deed executed by Ram- 
anna in favour of Sattiraju was a collusive 
one and therefore Ramanna had validly con- 
veyed title to Veeranna under Ex. P. 1. He 
also held that the mortgage by Sattiraju in 
favour of defendant 1 was also collusive. He 
also found that the claim of the mortgagee 
was affected by the doctrine of *lis pendens*. 
In the result the learned District Munsif gave 
a decree to the plaintiff as prayed for. The 
defendants preferred an appeal to the Court 
of the Subordinate Judge of Rajahmundry. In 
appeal the only point argued was that not- 
withstanding the decree in O. S. No, 1174 of 
1916 the plaintiff’s grandfather did not acquire 
n valid title under Ex. P. 1 as Sattiraju also 
did not join the sale deed. The learned Sub- 
ordinate Judge held that the sale deed was 
executed by Ramanna for and on behalf of all 
the parties interested in the property at the 
time it was executed. He dismissed the appeal. 
The defendants have pi'eferred this second ap- 
peal against that decree. 

(3) L.earned counsel for the appellants c^- 
to!Kled that Ramanna having sold the property 
to Sattiraju, could not convey valid title to 
Veeranna and that the only person who could 
do so was Sattiraju. To put in other words. 
Ins contention was that if a person enters into 
an agi'cement to sell his property in favour ox 
another and thereafter sells the same to a 
third party with notice of the prior agree- 
ment, the third party acquires a valid title to 
the same, subject to the right of the person in 
whose favour the earlier agreement has b^n 
executed to enforce his contract against him. 
At this stage it may be convenient to consider 
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the relevant provisions of the various statutes 
and the cases cited by the learned counsel: 

S. 54, T. P. Act: A contract for the sale of 
immovable property is a contract that a sale 
of such property shall take place on terms 
settled between the parties. It does not, it- 
self, create any interest in or charge on such 
property. 

S. 91, Trusts Act: Where a person acquires 
property with notice that another person has 
entered into an existing contract affecting 
that property, of which specific performance 
could be enforced, the former must hold the 
property for the benefit of the latter to the 
extent necessary to give effect to the con- 
tract. 


S. 40, T. P. Act : where a third person 

is entitled to the benefit of an obligation 
arising out of contract and annexed to the 
ownership of immovable property, but not 
amounting to an interest therein or ease- 
ment thereon, such right or obligation may 
be enforced against a transferee with notice 
thereof or a gratuitous transferee of the pro- 
perty affected thereby, but not against a 
transferee for consideration and without 
notice of the right or obligation, nor against 
such property in his hands. 

S. 27, Specific Relief Act : Except as other- 
wise provided by this Chapter, specific per- 
formance of a contract may be enforced 
against 


(b) any other persons claiming under him 
by a title arising subsequently to the con- 
tract, except a transferee for value who ha« 
paid his money, in good faith and without 
notice of the original contract. 

T T Pillai v, Vellappa Naicken’ 

22 Mad LJ 124, Benson and Sundara Aiyar JJ 

pointed out the proper form of a decree to be 
passed in a suit for specific performance of a 
wntract to sell land. There the facts were 

The first defendant agreed to sell certain lane 
to the The first defendant subse- 

quently sold the land to 2 to 4 defendants. The 
plaintiff asked for a declaration that the sale 
in favour of defendants 2 to 4 was void as 

^ direction that defen- 
dant 1 do execute a conveyance of the land ir 
the plaintiffs’ favour. The District Court k 
that case gave the decree as prayed for The 
High Court dismissed the appeal. At page 124 
the learned Judges observed : ^ 

“The sale to defendants 2 to 4 is good in lav 
subject to the plaintiff’s right. S® 91 'Prusb 
Act, enacts that in such a case the subse- 
quent purchaser is a trustee of the propertj 
in law for the person who has a prior agree 
ment for sale. The proper course in st^lh i 
case would be to direct a reconveyance t 
be executed by the subsequent purchaser 
We believe that the practice generallv ir 
the mofussil Courts is to declare "he subA 
quent sale void and to direct the venlo? tc 
execute a conveyance.” 


aforesaid observa- 
tions that the practice of Courts before 1912 

was to declare the subsequent sale void and 

to direct the original owner to execute the sale 
deed in favour of the person with whom he 
entered into an agreement to sell; though the 
later practice was to direct the vendor and 
the subsequent vendee who purchased with 
the knowledge of the prior agreement to sell 
to convey the property to the plaintiff. This 
judgment also establishes the position that 


the subsequent sale deed is good though sub- 
ject to the plaintiff’s right. 

(4) badasiva Aiyar and Seshagiri Aiyar JJ. 
in ‘Suryaprakasarayadu v. Lakshminara- 
simha Charyuiu,' 2 b mad LJ 518 at p. 522 ac- 
cepted the said principle and stated their opi- 
nion as follows : 

“The object of adding the 2nd defendant 
(subsequent purchaser with notice of the 
plaintiffs contract) as a party was to en- 
force specific performance of the plaintiff’s 
contract as against him, he having become 
the legal owner of the property since date 
of the contract to sell the property made 
with the plaintiff.” 

In — ‘Thiruvenkatachariar v. Seshadri 
Aiyangar’, 30 Mad LJ 559, defendants 1 to 3 
who contracted to sell certain immovable pro- 
perty to defendants 4 and 5 sold the same by 
registered sale deed to the plaintiff who had 
notice of the prior contract. Subsequently de- 
fendants 1 to 3 executed a registered sale deed 
of the same property to defendants 4 and 5 in 
pursuance of the prior contract and put them 
in possession. The plaintiff, the purchaser with 
notice of the prior contract in favour of de- 
fendants 4 and 5, filed a suit for possession of 
the property against his vendors and the per- 
sons in whose favour there was a prior agree- 
ment to sell and also a sale by the vendors 
subsequent to the sale in his favour. The learn- 
ed Judges held that in view of S. 91, Trusts 
Act, plaintiff was not entitled to recover pos- 
session from defendants 4 and 5. The learned 
Chief Justice stated at page 560 : 

“Here the plaintifif has obtained a transfer by 
a duly registered document from defendants 
1 to 3 with notice of the prior contract by 
these defendants to sell the property to de- 
fendants 4 and 5. In this state of things he 
is bound by S. 91, Trusts Act, to hold the 
property for the benefit of defendants 4 and 
5 to the extent necessary to give effect to 
the contract.” 


Srinivasa Aiyangar J. observed at page 564* 
“Though at the time of the conveyance to the 
said defendants they had already executed 
a sale in favour of the plaintiff, I am in- 
clined to hold that they were still entitled 
to fulfil their original contract by executing 
a conveyance, at the request of the contrac- 
tees, and to this extent repudiate the title 
conveyed to the plaintiff, not for their own 
benefit, but for the benefit of the 4th and 
5th defendants^ and to the extent necessary 
to fulfil their obligation.” 

If the original owner who contracted to sell 
his property in favour of another can subse- 
quently confer title on a third party, it is not 
logical to hold that the original owner can 
confer a valid title if the purchaser in whom 
the title vests does not join the sale. It is one 
thing to say that a person in whose favour 
there is an agreement can enforce it against a 
person who purchased the property with 
notice of the said agreement to sell; but it is a 
different thing to say that the owner haying 
parted with the title in favour of another can, 
without reference to that person, confer inde- 
feasible right on the person to whom he agre- 
ed to sell the property. 

(5) In — ‘Sathiraju v. Venkanna*, AIR 1935 
Mad 333, the legal position was stated by 
Varadachariar J. with clarity as follows : 

“As provided in S. 91, Trusts Act, the natu- 
ral result of the plaintiffs having purchased 
the property with notice of the prior con- 
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tract in defendant I's favour was that they 
must hold the property for the benefit of 
the latter to the extent necessary to give 
effect to the contract. For all other purposes, 
and as liclwccn themselves and their ven- 
dors, the plaintiffs were the owners.^ 

Subbiah Pillai v. Vellappa Naicker, U Ind 
Cas 17G (Mad). And this is the reason why 
^;o^■cral cases ha\’e held that in such circum- 
.'•tan'^es liie decree for specific performance 
must direct the first purchaser also to join 
in executing the conveyance.” 

(oA) In — -Gaffur v. Bhikajib 26 Bom lo9, 
tlie plaintiff in who.se favour there was an 
agreement to sell, filed a suit only against 
ihe person who agreed to sell for specific per- 
lormanco of the agreement in his favour, and 
obtained a decree. In execution of the decreC; 
<onveyance of the land was executed to him 
by Ine Court. As the subsequent purchaser 
did not give him possession, he filed another 
suit for possession. The learned Judges de- 
creed the suit. At page 162, Jenkins C. J. ob- 
served : 

-Had the second defendant’s claim of title 
rested on contract only, then a simple de- 
cree for possession would have sufficed; but 
an actual conveyance was executed in^ his 
favour whereby the property in the Ihikan 
passed to him, though no doubt burdened 
in the way we have indicated. Therefore wo 
think the decree should bo in this form; 
there .should be a declaration that the se- 
rond defendant holds the property for the 
benefit of the plaintilT to the extent neces- 
.sary to give effect to the contract of the 
2;jlh of June 1865; there should be a decree 
that the second defendant do execute to the 
plaintiff a proper conveyance of the thikan 
and a decree for possession.” 

The *rai.son detre’ of this judgment also is 
that title pas.sed to the subsequent purchaser 
burdened with a right in favour of the person 
in whoso favour there was a prior agreement 
to sell. 

(6) Sulaiman C. J. described the rights of 
parties in — 'Kalicharan v. Janak Deo’, AIR 
19.22 AH 6!)4, as follows; 

“When a person with knowledge of a previ- 
ous contract of sale, purchased the propert}', 
the purchase is voidable at the option of the 
prior promisee and the contract with him 
van bo enforced specifically against the sub- 
sequent purchaser. In such a suit the Court 
should declare the second purchase as null 
and void and cancel it, and order the origi- 
nal promisor to carry out his contract by 
executing a sale deed in favour of the plain- 
tiff.” 

The procedure pointed out bv the learned 
Judge is similar to that followed bv the Mad- 
ras High Court prior to the ruling 'in — ‘Sub- 
biah Pillai v. Vellappa Nnicken’,' 22 Mad I.J 
124. 

(7) The legal position mnv, therefore, be 
put thus: An agreement to .self immovable pro- 
ix;rty does not create any interest in the said 
properly unless a sale deed is executed con- 
veying the said property. 'J’ho vendor, who 
has not Iransferi'ed his interest in the pro- 
perly, though he entered into an agreement 
with another to soli the same, can certainly 
confer title on a third parly by executing a 
sale deed in his favour. As between the ven- 
dor and the subsequent purchaser, there can 
be little doubt that there is a transfer of 
ownership and, therefore, the title to the pro- 
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perty vests in the latter. But the title of the 
subsequent purchaser with notice of the prior 
agreement in favour of another is subject to 
the obligation under S. 91, Trusts Act. He 
holds the property for the benefit of the latter 
to tlio extent necessary to give effect to the 
contract. The person in whose favour there 
was a prior agreement can specifically enforce 
his agreement under S. 27(2) (S. 27(b)?), 

Specific Relief Act, and compel him to execute 
a sale deed in his favour. But till such a sale 
ciecd is executed by the subsequent purchaser, 
the person in whose favour there was a prior 
agreement cannot acquire any title to the 
same. If the contract for the purchase of im- 
moveable property with the original owner 
does not create any interest in him, the sub- 
sequent sale by the owner to a third person 
cannot confer a better title on him. He can 
only acciuirc title to the property by getting a 
conveyance from the subsequent purchaser. 
That 'is the reason why though at^ one time 
Courts were directing onb^ the original owner 
to execute a conveyance in favour of the plain- 
tiff, they are now adopting the procedure, con- 
.‘^istent with principle and the legal title of the 
parties, directing the subsequent purchaser 
also to execute the sale deed in favour of the 
plainliif. I must, tliereforc, hold that the exe- 
cution of a sale deed by the original owner 
without the subsequent purchaser joining the 
same will not confer any title on the person in 
whose favour there was a prior agreement to 
sell. 

(7A) Bill the \-iew I expressed will not dis- 
ptjse of the appeal for in this case the solu- 
tion to the problem raised really turns upon 
the scope of the suit and the effect of the de- 
cree in O. S. No. 1174 of 1916. As aforesaid 
that .suit was instituted by Veeranna for speci- 
fic performance of the agreement to sell the 
suit property in Ins favour. To that suit Ram- 
anna, Satliraju and Ammayi were made par- 
ties. After the suit dragged on for two years, 
on 2.5-;M918, Sattiraju filed a petition Ex. P. 5 
under S. 151, C.P.C. In that petition he prayed 
that the Court may pass a decree according to 
the statement given by the plaintiff in that 
suit in the witness-box. The plaintiff gave 
evidence on 6-4-1918 which is marked as Ex. 
P. 8. In that he stated that the sales in favour 
of defendants 2 and 3 by defendants 1 and 2 
respectively should be set aside and that 
fondant 1 should execute a sale deed in his 
favour for the suit lands according to the draft 
to be supplied by him and on his failure to 
do so the sale deed should be executed by the 
Court. On 6-4-1018 after considering the peti- 
tion filed by Sattirn.iu and also the evidence 
given bv the plaintiff, the Court delivered the 
judgment. The judgment discloses that the 
■plaintifi* appeared by pleader and defendants 
1 and 2 appeared in person. It also records 
that defendants 1 and 2 put in petitions con- 
senting to a decree in terms of the deposition 
given bv the plaintilT. The learned District 
Munsif ‘accepted the evidence given by the 
plaintilT and decreed the suit. The decree that 
followed directed defendant 1 to execute a pulv 
registered sale deed in favour of the i 

in respect of the suit lands as per the schedme 
thereunder given within one week from the 
date of decree; defendants 2 and 3^ were 
directed to put the plaintilT in possession of 
tlie lands after the expiry of the lease in ^ 
concl defendant’s favour. It is clear from the 
aforesaid proceedings that the parties agreed 
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for setting aside the sale by defendant 1 in 
favour of defendant 2 and for defendant 1 
conveying the property to the plaintiff. The 
parties followed the old procedure that was in 
vogue prior to the decision in — ‘Subbiah 
Pillai V. Vellappa Naicken’, 22 Mad LJ 124, If 
the sale in favour of Sattiraju was set aside, 
-it is manifest that Sattiraju ceased to have 
any interest and, therefore, he did not join in 
the sale deed. The decree and judgment are 
binding on Sattiraju. In this view, Ramanna, 
by executing the sale deed, validly conveyed 
the property to the plaintiff. 


(8) There are other findings given by the 
District Munsif which afford a complete ans- 
wer to the defendants’ case. He found that the 
sale in favour of Sattiraju and the mortgage 
by Sattiraju in favour of defendant 1 were 
collusive. This finding was not canvassed in 
the appeal. It is true, as contended by the 
learned counsel for the appellants, that if 
that finding was accepted by the appellants, 
the point argued before the Subordinate Judge 
would not have arisen for consideration; for 
if the sale in favour of Sattiraju and the mort- 
gage by him to defendant *I were collusive and 
invalid, Ramanna was certainly entitled to 
sell the property to the plaintiff. But the fact 
that the learned counsel appearing before the 
Subordinate Judge and the learned Subordi- 
nate Judge missed this obvious point is not a 
sure indication that the other findings of the 
District Munsif were also attacked before the 
learned Judge. He definitely stated in para 2 
of the judgment as follows : 


“The only point argued in appeal and hence 
arising for determination is that, in spite of 
the decree in O. S. No. 1174 of 1916, respon- 
dent’s grandfather did not acquire a valid 
title under Ex. P. 1, as it was not executed 
also by Sattiraju.” 

The last paragraph of the judgment shows 
that another point was also pressed viz , that 

fu‘ was a mortgage and that, therefore, 
the suit should have been filed for redemption 
1 he learned Judp held against the appellants 
on both the points. Nor did the appellants take 

^'^^J^orandum of second appeal 
to the effect that the other findings given by 
the learned District Munsif were also attack- 
ed but that the Subordinate Judge failed to 

Memorandums 

Ip o"n?rUtrriedTe"4A^ ^ "LlSel 

Veeranna acquired a vaUd title under Ex P 

1 as Sattiraju did not join in its execution 
The point in regard to the coUusive charL: 
ter of the decree in O. S. No. 1174 of 1916 
was argued before it and it oueht to hltl 
held that the said decree was collusive and 
not binding on the defendants.” 

The only complaint, therefore, was that an- 
other point with which we are not now ooS 

^®cree in O. S. No 1174 
was coIlusiVe, was raised before the 

Subordinate Judge but not considered by him 

This also shows that other points were S?t 
pressed. When the learned Judge definitely 
stated that only two points were pressed be^ 
fore him and the appellants did hot take a 
pound, p file an affidavit stating that the 
learned Judge was wrong in observing that 
only two points were raised, I think I will not 
be justified at this stage in holding that other 
points were raised but were not considered by 


the learned Subordinate Judge. If the sale in 
favour of Sattiraju, and the mortgage in 
favour of defendant 1 were collusive, the plain- 
tiif is certainly entitled to a decree. 

(9) In the result, the second appeal fails 
and is dismissed with costs. 

(10) No leave. 

B/R.G.D. Appeal dismissed. 
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RAMASWAMI J. 

In re S. Gopal, Petitioner. 

Criminal Revn. Case No. 299 of 1951 and 
Criminal Revn. Petn. No. 298 of 1951, D/- 
14-11-1951. 

Penal Code (1860), S. 504 — Insult and pro- 
vocation. 

In order to sustain a conviction under S. 504 
it is suificient for the complainant to prove 
that the abusive language was such as would 
crdinarily provoke the man or woman of his 
or her position to commit a breach of the 
peace. The mere forbearance of the person 
insulted being provoked is not sufficient to 
protect the offender. (Paras 1, 2) 

Anno: Penal Code, S. 504 N. 2. 

M. C. Sreedharan, for Petitioner; Narayanan 
Nair, for State Prosecutor, for the State. 

ORDER : The criminal revision petitioner lost 
his temper and abused the complainant a woman 
in grossly abusive and deliberately insulting lan- 
guage, and the argument put forward on his be- 
half is that the essentials of the section have not 
been made out. I regret my inability to accept 
this contention. S. 504, I. P. C., requires two 
essentials. There must be intentional insult of 
a person and thereby due provocation to him or 
to her and secondly the person insulting must 
intend or know it to be likely that such provoca- 
tion would cause prejudice to the public peace. 
But it has been laid down by a long line of deci- 
sions that the offence may be committed under 
the section without the person likely to commit 
the breach of peace being not provoked. In order 
to sustain the conviction under this section it is 
sufficient for the complainant to prove that the 
abusive language was such as would ordinarily 
provoke the man or woman of his or her posi- 
tion to commit a breach of the peace. 

(2) The mere forbearance of the person insulted 
being provoked is not sufficient to protect the 
offender. The only two points necessary are that 
the person insulted must be present and such 
insult must give provocation to the person so 
insulted then or soon after to commit a breach 
of the peace. In this case these requirements 
have been completely fuiniled and the fact that 
the woman in the position of the complainant 
has not committed a breach of the peace is cer- 
tainly not material. 

(3) Finally it was pointed out that there is no 
finding of the Magistrate in regard to the ele- 
ments of the offence committed. But it can be 
gathered from the concluding portion of the judg- 
ment of the learned Magistrate that in this case 
the prosecution evidence has proved the elements 
of the offence and he has convicted the accused 
accordingly. I do not say that it would not have 
been better if the learned Magistrate had been 
a little more explicit. But this is far from say- 
ing that the learned Magistrate on the funda- 
mental issue did not come to the right conclusion 
that the offence has been made out. 

(4) I, therefore, dismiss this petition. 

B/V.B.B. Petition dismissed; 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 


Express Estates Ltd., Appellants v. Modern 
Furnishing House, Respondent. 

Original Side Appeal No. 145 of 1951, D/- 


15-10-1952. ^ „ .... 

Houses and Rents — Madras Buildings 

(I^eas^ and Rent Control) Act (25 of 1949), 

Ss. 7 and 2 (4) — Decree in ejectment suit — 

Execution — Sub-tenant in occupation cannot 

obstruct possession — “Tenant” does not mean 

sub-tenant* — Amendment to S. 2 (3) by Act 

a of 1951 does not affect landlord. AIR 1953 

Mad 356, Rel. on. (Paras 4, 5) 


Advocate General and V. Srinivasan, for 
Appellants: K. N. Karunakaran, for Respondent. 

REFERENCE /Para 

(’52) 1952-2 Mad LJ 179: (AIR 1953 
Mad 356) 6 

RAJAMANNAR C. J. : This is an appeal 


against an order of Krishnaswami Nayudu, J. pass- 
ed on 17-7-1951 bv which he disposed of 4 appli- 
cations in C. S. No. 419 of 1947 on the Original 
Side of this Court. Though there were four 
applications before Krishnaswami Nayudu J., the 
appeal relates only to one of the appucations in 
which the respondent is the only party interest- 


V 

(2) The facts necessary for dispasal of this 
appeal arc as follows: Premises Nos. 177 to 179, 
Moimt Road. Madras, were originally leased to 
Bosotto Brothers Ltd. by the then owners of the 
building, Jamal Mahomed. On 22-5-1946, the Ex- 
pre.ss Estates Ltd., the appellant before us, pur- 
chased the promises. By an order dated 13-6- 
1947, the Government exempted the building from 
the operation of the Madras Buildings (Lease & 
Rent Control) Act. 1946. On 26-9-1947, the appel- 
lant filed a suit. C. S. No. 419 of 1947 on the Ori- 
ginal Side of this Court, for recovery of possession 
from Bosotto Brothers Ltd. and also for the re- 
co.-cry of rent at an enhanced rate. Pending the 
suit, the Government, by a sub.'^equent order dated 
11-3-1950 cancelled their prior order exempting 
the premises Irom the Rent Control Act. On 31- 
7-1950, a decree was passed in the suit for posses- 
sion and for enhanced rent till dolivciy of posses- 
sion. The appellant filed an application for exe- 
cution of the decree, E. P. No. 233 of 1950. After 
notice to Messrs. Bosotto Brothers Ltd. the judg- 
ment-debtor in the case, the application was order- 
ed. When the representative of the appellant 
went along with the bailiff to take delivery of 
possession, he found that portions of the premises 
were in occupation of 4 persons, one of whom 
was the respondent before us, namely, the Modem 
Furnishing House. The said persons obstructed 
the delivery of p^s.sesuon and claimed that they 
were entitled to remain in possession in their own 
right. Thereupon the appellant filed an appU^a- 
tion for removal of obstruction. E. A. 788 of 1951. 
The learned Judge dismis.scd the application on 
the ground that the obstructors were entitled to 
remain in possession, because, the decree for 
possession could not be executed on account of the 
provisions of S. 7 of Madras Act 25 of 1949 (which 
load replaced the Act of 1946). 

(3) The reasoning of the learned Judge was 
shortly as fol’ows: Under S. 7(1), Rent Con- 
trol Act, a tenant shall not be evicted in execu- 
tion of a decree or otherwise except in accordance 

the provisions of that section. The expres- 
sion “tenant” in S. 7(1) of the Act does not mean 
and include only a tenant in actual possession 
but will also include a tenant in constructive pos- 


session, with the result that even though a tenant 
might have vacated a portion of the building and 
had let in sub-tenants in other portions of the 
building, the tenant must be deemed to be in con- 
structive possession of the entire premises, and 
there can be no execution of a decree for eject- 
ment against such a tenant. 

(4) With respect to the learned Judge, we think 
he has overlooked one important fact in this 
case. Whether in actual possession or in construc- 
tive possession, there can be no doubt whatever 
that the tenant of the premises was Bosotto 
Brothers Ltd. It is common ground that Bosotto 
Brothers Ltd. did not raise any objection to the 
execution of the decree for possession. It may 
be that they could have raised an objection under 
S. 7(1), Rent Control Act, but actually they did 
not. After notice to them, a final order for exe- 
cution was passed by this Court. The question 
is, can the respondent who admittedly was a sub- 
tenant of Bosotto Brothel'S Ltd. having been let 
into possession by them sometime in 1949 when 
the ejectment suit was pending, be heard to say 
that the decree cannot be executed against them? 

It was contended on behalf of the respondent 
company that as they claimed imder Bosotto 
Brothers Ltd. they could raise all objections 
which Bosotto Brothers Ltd. themselves could 
have raised to the execution and they could take 
advantage of S. 7(1), Rent Control Act. advantage 
of which could have been taken by Bosotto 
Brothers Ltd. We do not agree with this conten- 
tion. The right given by S. 7(1) of the Act is 
expressly given to the tenant and the definition 
of “tenant” in S. 2(4' of the Act would not in-j 
elude a person placed in occupation of a building 
by its tenant, that is. a person in the position of 
the respondent. While therefore S. 7(1) cannot, 
according to a proper construction of its language, 
apply to the respondent and confer any rights oni 
him, we cannot permit the respondent to get the I 
same benefit indUectly on the ground that they 
claim under Bosotto Brothers Ltd. We reject 
Uiis contention. 

(5' Reference was nmde to an amendment to 
S. 2(3) of the Act by Act 8 of 1951. By S. 3 of 
the Act. an Explanation was inserted after the 
definilion of “landlord” in S. 2(3) of the Act. It 
ran as follows: 

"A tenant who sub-lets shall be deemed to be a 

land'ord within the meaning of this Act in 

relation to the sub-tenant.” 

In our opinion, this Explanation would not help 
the respondent. It may be tliat if Bosotto 
Brothers Ltd wanted to evict the respondent 
under the provisions of the Act. the respondent 
wouM be entitled to the protection afforded by 
S. 7(2) of the Act. That is to say, the respon- 
de!it could not be evicted except on one of the 
grounds mentioned in that sub-section: for ex- 
amn’e. failure to pay rent, causing damage to the 
premises, etc. Except to this extent, we do not 
tbink the effect of the amendment in any way 
affects the rights of the original landlord. The 
effect of the Explanation is certainly not to en- 
able a sub-tenant to raise an objection to being 
evicted by the landlord eiUier under the pro- 
visions of the Rent Control Act or otherwise, 
as for example, in execution of a decree for pos^^ 
Sion. The expression “tenant” in S. 7(1) would 
not include a sub-tenant in relation to the ori- 
ginal landlord. 

(6) Reference may be made to the recent rul- 
ing of a Division Bench of this Court in — *Deva- 
raja Bhatt v. V. S. Raja*. 1952-2 Mad L, J. 179 
(which Included Krislmaswaml Nayudu J.) in 
which it was held that the Rent Control Act does 
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not recc^nise any rights in a sub-tenant. Govinda 
IMenon J. delivering the judgment of the Bench 
obser ^ed as follows : 

“Under the Madras Buildings (Lease and Rent 
Control) Act, a sub-tenant as such is not re- 
cognised and if a landlcrd brings a suit in 
ejectment a sub-tenant let into ^ssession can- 
not raise any question ai.d submit that he has 
a status luider the Act which should be safe- 
guarded by its provisions.” 

The insertion of the Explanation does not make 
any difference. 

(7) In this view, the appeal must be allowed 
and the order of the learned Judge dismissing 
the application of the decree-holder for removal 
of obstruction should be set aside. There will be 
an order directing the removal of the obstruction 
caused by the respondent. The appellant will 
be entitl^ to the costs of this appeal. The res- 
pondent will have time to deliver possession till 
2-1-1953. 

B/H.G.P. Appeal allowed. 
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RAJAMANNAR C. J. 


Kothandaraman and others, Appellants v. 
Collector of Chingleput District, Respondent. 

A. A. O. No. 537 of 1949, D/- 12-9-1952. 

Court-fees Act (1870), Sch. I, Art. 1 — Two 
separate appeals from mortgage decree — One 
from preliminary decree, the other from final 
decree — Full ‘ad valorem* court-fee is pay- 
able in each appeal — No credit can be given 
for court-fee paid on appeal against prelimi- 
nary decree — Hardship to subject no consi- 
deration. AIR 1947 Pat 113, Rel. on; AIR 1932 
Mad 453 and AIR 1923 Lah 632, Expl. 

A ^ , (Paras 2, 3, 5) 

Anno; Court-fees Act, Sch. I, Art. l N. 25. 

R. Subramania Iyer and R. Gopalan, for Ap- 
pellants; Govt. Pleader, for Respoxident. 


REFERENCES: Courtwise/Chronological/ Pars 
(’23) 4 Lah 406: (AIR 1923 Lah 632) 

(’32) 55 Mad 664: (AIR 1932 Mad 453) 

(’46) 25 Pat 305; (AIR 1947 Pat 113) 2 

1 was a su 

filed m the Court of tne Subordinate Judge c 

Cningieput on tne foot of a mortgage against tt 

present appellants. Tae learned SuDOidmai 

Judge passed a preliminary decree in lavoi 

of the piaintifis. The appehants applied for lea\ 

to appeal to the District Court in toma paufer 

This application was rejected by tne learned Di 

trict Juage. Thereupon, the appellants filed a r 

vision petition to tnis court, C. R p No 7fi7 , 

1943. By order dated 5-4-1948 this Coi^t 'Jiowc 

to appellants to file the appeal in forma pauperi 

277 of 1948. In the meantime tS learned tub” 
toate Judge proceeded to pass a final decre 

sought to file it in form^pauperis The 
District Judge allowed thb affatior anf to 
appeal agamst the final decree was numbererf - 
A S. No. 325 Of 1947. Both appeals™ 

and disposed of by a common judgment. ^ 
result w^ that the appeals were dismissed wi1 

court-fee due to the Gove™nt wl 
directed to be recovered from the appellants Ti 
appellante then filed an applicati^ befo?e tt 
learned District Judge of Chingleput objecting 
the direction to court-fee on both the annea' 
The contention of the appellants was that m 0 
full ‘ad valorem’ court-fee had already been na 


on the appeal against the preliminary decree, viz, 
Hs. 329-15^, there was no necessity to pay over 
again ‘ad valorem’ court-fee on the entire decree 
amount in tne appeal against the final decree. 
Accoraing to the appellants, only a deficit sum 
01 Rs. 30 was payable as court-fee after giving 
credit to the sum of Rs. 329-15-0, the court-fee 
already paid on tne appeal against the preiimiaary 
decree. Tne learned District Judge refused to 
grant the application of tlie appellants. He held 
that credit could not be given to the court-fee 
paid in one appeal, in another appeal. There were 
two independent appeals, one agamst the prelimi- 
nary decree and another against the final decree 
and they nad both to be valued under the prov’- 
sions of the CourWees Act. An ‘ad valorem’ coiu't- 
fee was, tnerefore, payable Oii the entire amount 
of the subject matter in each of the appeals. Tne 
appellants seek to have this order of the learned 
District Judge revised. 

(2) ‘Prima facie’ tne view taken by the learned 
District Juage appears to be correct. Undoubtedly 
tnere were two distinct appeais. It may be true 
that tnere were no new grounds whicn could be 
urged in the appeal against the final decree, which 
could not be lu-ged in the appeal against the pre- 
liminary decree. That only shows tnat the appeal 
against tne final decree was unnecessary and a 
superhuicy. But so far as I am aware, there 
is no statutory provision, or authority, which lays 
down tnat a superfluous appeal need not bear any 
court-fee. If a litigant desires to indulge in the 
luxury of filing an appeal totally unnecessary, he 
will have to pay the court^fee in accordance with 
the provisions of tne Court-fees Act, in this case 
Sch. I, Art. 1. I agree, with respect, in the follow- 
ing Observations of Meredith J. in — ‘Kausalya v 
Kauleshwar’, 25 Pat 305, 

“Apart from all this, however, ethical considera- 
tions do not reaiiy enter into tne picture. It 
is a question mereiy of construing the Court- 
fees Act. I have already shown tnat under the 
Court- fees Act ‘ad valorem’ court-fees are pay- 
ab.e upon an appeal from the final decree in 
a mortgage suit, and that is settled by numerous 
decisions. If, tnerefore, for any reason the ap- 
pellants can claim any credit or exemption from 
any portion of the fee it can only be by reason 
of some provision in the Court-fees Act. A com- 
plete sec*rch of the Act fails to reveal anv nro- 
vision for sujh a case.” 


1,. AVI uie appellants cited to 

me the case in — ‘S»..pputnayammal in re’ 55 iv ad 
664, wnere it was neM that wnen in a suit for 
accounts the same party appeais first from a nre- 
limmary decree and pays ‘ad va.orem’ fee on 
the amount mentioned in the plaint and blfnv^ 
the decision of that appeal fi.es another apS 
to the same court against the final decree he 
need not again pay ad va.orem fee on the entire 
amount awarded by the final decree but need 
omy pay on the amount, if any, in ex-esrof tot 
on which court-fee has already been oafd it 
obvious from the judgment of 

delivered the judg^nt of toe B^ncf toat theto 
decision was not intended to be of uni’-ersal appIL 

extending the doctrine to other caies. DnaMng 
^th this case and other similar cases Meredith f 

“ferred to 

“In account suits and mesne profits cases t'^e 
decree. The decr^ 
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;iir.ounl is liable to be ascertained. Though the 
low provides that court-fees upon the preliml- 
iKiry appeal must Idc paid upon the plaintiffs 
estiiuruu of the amount, that is, os it v/ere, only 
provisional and by way of anticipation. The 
actual court-foe payable can be finally deter- 
mined only lat‘'r and in the case of the plain- 
wii ;he balance will have to be made up under 
S. 11, Court-fees Act before he can execute, 
li! is thf'rcforc, only reasonable that it should 
be the balance that the defendant musX make 
iin in his appeal from the final decree. It is 
Die final decree which settles the actual lia- 
bilities, and not. the preliminary decree, where- 
as in mortgage suits it is the preliminary decree 
which really settles the lialuhlies and the final 
decree i.‘; substantially merely a postponement 
of Uic final order of the Court to give the de- 
fendant a chance to pay." 

<41 Reliance was placed by learned Counsel for 
ihe appellants on the ruling in — ‘Budhuram v. 
Niamat Rai’, 4 Lah 40G. It v/as hold in that case 
!hat ill a suit for redemption where a preliminary 
decree was first, passed fixing the amount pay- 
able and then a final decree alter that amount 
had been paid, it appeals were preferred from 
both decrees asking lor a reduction of the amount 
iixed in the preliminary decree and ad valorem 
court -fee has been paid on the appeal from the 
preliminary decree on the amount of reduction 
claimed, a court-fee stamp of Rs. 2 is suflicient on 
rhe appeal from the final decree. With great 
respect to the learned Judges, I am unable to 
follow the reasoning of this decision. There was 
;i preliminary objection raised as to the suffi- 
ciency of the stamp on the appeal against the 
linal decree, but it appears that the objection 
was not seriously pressed. That is why I do not 
lind a full discussion which is likely to be of any 
a.'^.-'isiancc to me. I agree with the learned Judges 
when thev say that the final decree is a mere 
f'orollary to the preliminary decree, and follow 
'it as a matter of course. If that be so, then the 
>)bvious course was not to file an appeal against 
the final decree. The learned Judges referred to 
the appeal from the final decree as being of a 
’onual nature and as not contesting anything 
beyond what was contested in the appeal from the 
Preliminary decree. I am unaware of any dislinc- 
lion made' in the Court-fees Act between appeals 
'vhich are of a formal nature and appeals which 
■ire not. I nm unable to derive any help from 

I his decision. 

051 It may appear to be hard on a litigant to 
make him pay court-fee twice over for what 
really is one adjudication. But this hardship is 
not inevitable and in the present case it is purely 
the appellants’ own seeking. Obviously they need 
not have filed an appeal against the final decree. 

■ \n appeal was being filed against the preliminary 
'decree and that would have sufficed. If the appel- 
j lants had succeeded in that appeal, the final de- 
'cree, even if passed, would aufomntically have 

I been vacated or modified. If the appellants chose 
ilo file an unnecessary and superfluous appeal, 

I I hey will have to pay the court-fee in accordance 
jwitii the provisions of the Court-fees .^ct. I agree 
with the learned District Judge that the appel- 

Mants cannot claim any credit or exemption from 
any portion of the fee payable on the appeal 
against the final decree. The Civil Miscellaneous 
Appeal is therefore dismissed with costs. 


xsi ( Bajamannar C, J,) A. 1. R, 
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RAJAMANNAR C. J 
AND VENKATARAMA AlYAR J. 

In re Raja of Vizianagaram, Petitioner. 

Writ Petn. No. 118 of 1952, D/- 22-2-1952. 

Madras Estates (Abolition and Conversion 
into Ryotvvari) Act (26 of 1948), S. 3 (b) — 
Vacant sites. 

Vacant sites are not outside the scope of the 
Permanent Settlement. What passed to the 
Zamindar under the sanad was not confined to 
the lands on which the peisheush was caU 
cula-p-d. The fact that in 1802 no income 
accrued to the zamindar from these lands does 
iiot really atlect ihe question. AIR 1917 PC 42, 
Kel. on. 1) 

P. Ram Reddi and V. Venkataramana Reddy,, 
for Petitioner. 


REFERENCE 

(’17) 40 Mad 886: (AIR 1917 PC 42) 


/Para 

1 


RAJAklANNAR C. J.: The Rajah of Viwa- 
nagaram is the petitioner in this application. 
The estate of Vizianagaram \vas notified under 
the Madras Estates (Abolition and Conversion 
into Ryotwari) Act, 1948, in September 1949. 
This application relates to certain vacant 
house sites in the town of Vizianagaram. These 
house sites certainly form part of the estate of 
Vizianagaram. They are admittedly situated 
within the ambit of the estate and it is im- 
possible to accept the contention raised in the 
atlidavit that the petitioner’s predecessor owned 
these lands before the Permanent Settlement. 

It is not suggested that they were parts of pr^ 
settlement inams. It was contended that the 
permanent assessment was not arrived at 
after taking into account uncultivated arable 
lands and waste lands and these were given 
practically free to the Zamindar without any 
additional assessment and therefore the vacant 
sites in question which fall under that category 
must be taken to be outside the scope of the 
Permanent Settlement. 

The contention is based on a fallacy. What 
passed to the Zamindar under the sanad was 
not confined to the lands on w'hich the peish- 
rush was calculated — see — ‘Prasad Row v. 
Secy of State for India*, 40 Mad 83G PC. The 
fact that in 1802 no income accrued to the 
Zamindar from these lands does not reMlj’ 
affect the question. Once it is granted that 
these sites form part of the permanently 
settled estate, S. 3 (b) of the Abolition Act 
certainly gives power to the Government to 
take them over unless the Zamindar is entitled 
to be granted ryotwari pattas under S. 12 and 
similar provisions of the Act. Obviously, 
these lands do not fall within such provisions 
and the petitioner will not be entitled to a 
ryotwari patta in respect of them. 

(2) There is no reason therefore to quash 

the order of the Board of Revenue which gave 

clYcct to cori'ect principles in dieting the 
vesting of the sites in question in the Govetn- 

ment. ^ . 

(3> The application is therefore dismissed. 

Application dismissed. 


B 'HG.P. 


•Appeal dismissed. 
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RAGHAVA RAO J. 


Venkata Reddi and others, Petitioners v. 
Ventrapragada Ramabrahmam and another. 
Respondents. 

Civil Revn. Petn. No. 149 of 1950, D/- 
1-10-1952. 

(a) Civil P. C. (1908), S. 141 O. 43 R. 1 (a) 
— Original petitions. 

The right of appeal under O. 43 R. 1 (a) 
cannot s&nd attracted to orders made in con- 
nection with matters other than suits or plaints 
merely because of S. 141. (Para 1) 

Anno: C. P. C., S. 141 N. 2. 

(b) Debt Laws — Madras Agriculturists* 
Relief Act (4 of 1938), S. 25A — Order return- 
ing petition. 

Section 25A is wide enough to authorise an 
appeal against an order for the return of the 
petition under S. 19 for presenta ion to he 
proper Court on the ground of want of juris- 
diction in the Court to which it is presented. 

(Para 1) 

M. S. Ramachandra Rao and S. Krishna Rao, 
for Petitioners; M. V. Nagaramiah, for Res- 
pondents. 


REFERENCE 

(’50) C. M.P. No. 918 of 1950 (Mad) 


/Para 

1 


ORDER: The petition presented under S. 19, 
Madras Agriculturists Relief Act to the Court of 
First Instance where its decree had gone up on 
appeal and on second appeal also to this Court 
was returned by that Court for presentation to 
the proper Court on the ground that the proper 
Court was the Court of second appeal and not 
itself. To this view of the learned District 
Mimsif, Mr. Krishna Rao urges his objection on 
the basis of a ruling in a Divisional Bench of 
this Court consisting of the present Chief Justice 
and Somasundaram J, in C. M. P. No. 918 of 1950 
Mi\ Nagaramayya for the respondents has how- 
ever, invited me to dismiss this petition on the 
giound that there is an appeal rightly preferred 
against the order of the learned District Munsif 
to the Sub-Court, Vijayawada which is pending. 
The learned counsel for the respondents says that 
If the order under revision is an appealable order. 
I ought not to interfere in revision with the order 
m question. Mr. Krishna Rao seeks to get over 

point made by Mi*. Nagaramayya by saying 
that against the order of the learned District 
Munsif now under consideration no appeal can 
properly lie because all that S. 141 Civil P c 
renders possible of application to *the original 
petition for scaling down with which we are con- 
cerned in the present case is the procedure nro- 
vided by the Code of CivU ProcediSe^rch may 
well include a provision for the return of thi 
petition to the proper Court under O. 7 R lo Civil 
P. C. but not necessarily a provision for * right 
of appeal under Order 43 Rule 1 (a). Civil P. c 

The learned counsel has. in my opinion riehtiv 
maintained that the right of apfSTS’ not a 
matter of procedure but a substantive right which 
unless expressly given by the statute cannot be 
held to be available to a litigant. The internre- 
tation to be placed upon the language, in Order 
43 Rule 1 (a) is, in my opinion, this ^melv that 
if under Order 7 Rule 10 an order for the return 
of a plaint has been made, that will certainly be 
appealable. I am inclined to think that the right 
of appeal under that provision cannot stand 
attracted to orders made in connection with 
matters other than suits or plaints merely be- 
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cause of S. 141 Civil P. C. which can only imply 
and involve that the mode of trial laid down by 
the Code in regard to suits will be available in 
the case of all original petitions as well. It is 
stated by Mr. Krishna Rao that there is unreoort 
cd ruling of this Court (Wadsworth J.) in gun- 
port of his present submission. I am satisfied 
that even apart from any such authority the sub- 
mission of the learned counsel is sound and that 
the preliminary point of objection of Mi- Nagara- 
mayya based upon section 141, Civil P. C. h^ no 
force and must be repelled, It is next contended 
that the appeal now pending in the Sub-Court at 
Vijayawada is valid under section 25A of 
the Madras Agriculturists’ Relief Act. That sec- 
tion provides for an appeal against orders amend- 
ing or refusing to amend decrees — language which 
according to ' the submission of the learned 
counsel Mr. Nagaramayya is wide enough 

order for the return of the 
petition under section 19 on the ground of want 
of jurisdiction m the Court to which it is present 

fnUh urges in answer to this 

further point of Mr. Nagaramayya that refusing 

to amend can only mean refusing to amend on a 

consideration of the merits and not a refusal to 

fhTrein? jurisdiction to 

L presented "uiendment 

the right of appeal 
onlen ed by section 25A ought to be understood 

^ natural 

sease that one can 'prima facie’ impute to the 

t^xt Irf to amend in the con- 

that If the language of the rule authorising* an 
appeal is sufficiently wide to take in a case of the 
kind before me by a Court of first instance such 
a rignt of appeal ought not to be restricted by the 
considerations of the kind relied on by Mr Kril 
shna Rao. No consideration except that derived 
from the language of the rule authorising the ap- 
peal ought to enter into the mind of the Court 
when deciding the question of appealability and 
li any consideration other than the literal meX 
ing of the language is permissible I rather think 
that an interpretation in favour of appealabilitv 
Should prevail rather than the interpret St 
appealability. The only one consideration t^t is 
permi^ible is whether the language in itshteral 
tenor leaves one m doubt whether a particular case 
IS within the scope of the language or outside it In 
the present case as I have already indicated the 
language of S. 25A is sufficiently wide to autho- 
rise an appeal preferred by the petitioners to thr. 
sub-court. Vijayawada. ^i-ioners lo the 

(2) In view of my upholding the obiectinn nf 
^. Nagaramayya based upon section 25A, Matos 
Agncultumts Relief Act it follows that tC revi- 
sion petition must be dismissed but to the cS 
cumstances without costs. 

(3) Mr. Krishna Rao wants me to make it clear 
that m view Of this objection taken by the 
pondents to this revision petition the comMtenw 
of the appeal preferred by his clients to the ^nh 
Court would no longer be a Sr tor 

versy between the parties there. I can o^y^v 

^ Controversy hefe^ 

cc. 5^’ it must be stated in 

fairness to hm has in answer to a question put 

by me, ^nced^ that it will not be open to him 

or his clients to question the validity of the 

peal in the Sub-Court at Vijayawada. 

® ^ Revision dismissed. 


In re I). rANDUiiANGAN (Somasundaram J.) 
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SOMASUNDARAM J. 

In re D. Pandurangan and another. Appel- 
lants. 

Criminal Appeals Nos. 27G and 277 of 1952, 
D/- 7-11-1952. 

(a) Penal Code (1860), S. 202 — “Obscene”, 
meaning of — Determination of obscenity — 
Non-prosecution of publishers of similar books 

— Effect. 

The word “obscene*' in the section should be 

interpreted to have its dictionary meaning. 

(Para 4) 

Whether a particular book is obscene is a 
(|uestion of fact. (Para 5) 

Non-prosecu Jon of publishers of^ similar 
books cannot mean that ihe book which is an 
obscene one does not fall within the scope of 
S. 292, Penal Code. (Para 7) 

Anno: Penal Code, S. 292 N. 1. 

(b) Penal Code (1860), S. 292 — Scope — 
(Press Objectionable Matter Act (1951), S. 11). 

Prosecution under seeJon does not amount 
to evasion of S. 11, Press Objectionable Matter 
Act of 1951 — That Act does not repeal any 
provision of Penal Code and is not a bar to 
prosecution under the section. (Paras 6, 8) 

Anno: Penal Code, S. 292, N. 1. 

(c) Penal Code (1860), S. 292 — Proof of 
0 hence. 

Conviction of keeper of press and printer 
and publisher — (Cr.minal P.C. (1898), S. 342) 

— (Press and Registration of Books Act 
(1867). S. 7). 

Prosecution not proving that book was 
printed at particular press — Keeper of that 
press cannot be convicted on the mere evi- 
dence of the printed statement on the book as 
to where it was printed for it raises no pre- 
sumption under S. 7, Press and Kegistra ion 
of Books Act and is no evidence against him. 

> Nor can he be convicted on admis.sioti in his 
statement under S. 342, Criminal P. C. 

(Para 9) 

The presumption under S. 7, Press and Re- 
gistration of Books Act however arises against 
tlie person who is shown as the printer and 
publisher. (Para 10) 

Anno: Penal Code, S. 292, N. 1; Press and 
Reg. of Books Act, S. 7, N. 1; Criminal P. C., 
S. 342, N. 23 Pt. 7. 

V. S. Chandrasekharan and P. K. Jnna- 
kiraman, for Appellants; A. C. Mutbanna, for 
Slate Prosecutor, for the State. 

JUDGMENT: The two appellants were tried 
and convicted by the Chief Pr'^sidency Magis- 
trate for an ofl'ence under S. 292, I. P. C. and 
.sentenced each to three months* rigorous im- 
prisonment and a fine of Rs. 1,000. 

(2) Accused 2 in the case is the keeper of 
a Press called “Sri Andal Press’*. This is 
.situated in 175 Lloyds Road, Royapettah. 
Accused 1 IS the printer and publisher of a 
Ijook called “Kama Leelai". The book contains 
pictures of various postures of sexual inter- 
course with an explanatory note on the oppo- 
.site page. It is clear from Ex. P, 5 filed in the 
case that accused 1 printed as many as 700 
copies of the book. The two ledgers Exs. P. 2 
and P. 3 seized by the police show the number 
of books sold by accused 1. .It is clear therefore 
from these two documents that accused 1 has 
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printed and published these books for the pur- 
pose of sale. In fact, this is not seriously dis- 
puted, though it is stated that the sale was 
intended only for adults. Even so these books 
were undoubtedly printed and published for 
sale. 

(3) The prosecution case is that these are 
obscene books and therefore fall within the 
mischief of S. 292, I. P, C. The learned Chief 
Presidency Magistrate after referring to the 
various decisions cited before him has in a well 
considered judgment held that they are 
obscene. The main question therefore in the 
appeal is whether these books are obscene 
within the meaning of the term in S. 292, 

I Q. 

' (4) The word “obscene” is not defined in the] 
Code. The natural and ordinary meaning of the! 
term as given by the dictionaries is this; 

‘Webster’s New International Dictionary; 
Obscene : Offensive to chastity or modesty; ex- 
pressing or presenting to the mind or view 
something that delicacy, purity and decency 
forbid to be expressed;’ impure, as, obscene 

language, obscene pictures. 

Oxford New English Dictionary: Obscene: 
Offensive to modesty or decency; expressing or 
suggesting unchaste and lustful ideas; impure, 
indecent, lewd. 

(5) It is therefore a question of fact 

in each case whether a particular book 

falls within the meaning of this word. 

In this case a perusal of the book 

will convince anyone that it falls within 
the meaning given above. The book therefore 
is obscene and the otTence is clearly made out. 

(6) It is contended by the learned counsel 
for the appellant that this is a matter which 
falls more within the scope ol Act 56 of 1951 
(the Press Objectionable Matter Act. 1951), & 
a proceeding against the appellant for an 
offence under S. 292, I. P. C. really amounts to 
an evasion of the provisions of that Act. The 
provisions in the above Act regarding the pub- 
lication of books which contains any objection- 
able matter and which as per S. 3 (6) of the 
Act include publications which are grossly in- 
decent or obscene are contained in S. 11 and 
it oiilv deals with the forfeiture of those books 
lo the Government. There is nowhere in that 
Act anything lo indicate that S. 292, I. P. C. 
is cither abrogated or superseded. In my view 
the prosecution of the appellants for an offence 
under S. 292, I. P. C. does not in any way 
amount to evading the provisions of Act 56 ol 

(7) It is next contended that there are seve- 
ral such books which are published and wdiicn 
are under circulation and those publishers have 
not been prosecuted. In support of that, certain 
exhibits have been filed by the defence advo- 
cate. The fact that other publishers of similar 
publications have not been prosecuted does not 
mean that the book in question does not fall 
within the scope of S. 292, I.P.C. We are un- 
coined here only with the question whether 
this book is an obscene publication within th^ 
meaning of the term under S. 292, I. P. C. The 
argument of the learned counsel in my opinion 
is without force. 

(8) It is further contended that by this pro- 
secution the accused must have been deprived 
of their rights to have the matter decided by 
a jury in accordance with the provisions of 
Act 56 of 1951. That Act is intended mainly to 
provide against the printing and publication of 


1963 


PuTHANPORAYiL V. Kukhiraman J,) Madras -119 


objectionable matter. Its object is to prevent 
and not to punish. As already stated that Act 
does not in any way repeal any of the provisions 
in the Indian Penal Code. Act 56 of 1951 is 
no bar to the prosecution for an offence under 
S. 292j I. P. C. The contentions in my opinion 
of the learned counsel fail. 

(9) But so far as accused 2 is concerned, 
there is no proof that these books were printed 
in his press except what is printed on the 
books as to where they are printed. The pre- 
sumption which applies under S. 7 of Act 25 
of 1867 to the printer and publisher does not 
apply to the keeper of a press. Apart from 
Ex. P. 5, the presumption under S. 7 of Act 
25 of 1367 makes it clear that accused 1 is the 
printer and publisher of these books. There is 
no such presurnption against the keeper of a 
press. No evidence has been let in that this 
was printed in this press. It is true that 
accused 2 admits in his statement that he was 
the keeper of the press and that at the time 
when the copies of the book in question were 
printed, he was out of Madras. He also admits 
that they were pidnted in his press for sale. 
It is a well recognised principle that when the 
prosecution does not make out a case against 
an accused, no question shall be put to the 
accused under S. 342, Cr. P. C. and any answer 
that he might give cannot be used to fill up 
the gaps in the prosecution case. The case there- 
fore against accused 2 that he was the keeper 
of the press in which this book was printed 
has not been proved and the conviction and 
sentence of accused 2 are set aside and he is 
acquitted. The fine if paid will be refunded. 

(10) So far as accused 1 is concerned, I have 
already pointed out that there is a presumption 
under S. 7 of Act 25 of 1867 and there is also 
Ex. P. 5 which clearly shows that he was the 
printer and publisher. I have already held that 
the book is an obscene one within the meaning 
of the term in S. 292, I. P. C. His guilt is 
therefore established beyond all doubt. I there- 
fore confirm his conviction. As regards the 
sentence, the learned Chief Presidency Magis- 
trate observes: “The accused show no signs of 
repentance and are bent upon printing and 

selling pornographic publication ” Even so 

in view of the undertaking given by the learn- 
ed advocate for the accused that he shall not 
print any more copies extra I think that the 
ends of justice will be met by sentencing him 
to the period undergone and a fine of Rs 500 
in default 2 weeks rigorous imprisonment. 

(11) With these modifications the appeal of 

accused 1 is dismissed, while the appeal of 
accused 2 is allowed. ° 

B/M.K.S. Order accordingly. 
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GOVINDA MENON J. 

Puthiya PurayU Puthanpurayil Ussain, Peti- 
tioner V. Pavayi Kunhiraman and others Res 
pondents. ’ 

Civil Revn. Petn. No. 116 of 1950 , D/ 
24-10-1952. ‘ 

Civil P. C. (1908), O. 47, R. 1 — Error appa- 
rent on face of record. 

If a Court ignores or does not decide a case 
on the principle of *res judicata’, it cannot be 
stated that such an error is one apparent on 
the face of the record. Thus, where a second 


application for amendment of a decree is 
allowed for the same reasons mentioned in the 
first application which was dismissed, the 
proper procedure to be followed by the party 
aggrieved by the oraer aiiowmg .,hc appi*i.ai,ioii 
is by way of an appeal and not by applying 
for review of the order as in such a case there 
is no error apparent on the face of the record. 
AIR 1939 Mad 293, Disting. (Para 2) 

Anno: C. P. C., O. 47 R. 1 N. 15 Pts. 6 to 9. 

A. Atchuthan Nambiar, for Petitioner; V. P. 
Gopalan Nambiar, for Respondents. 


REFERENCE /Para 

(’39) AIR 1939 Mad 293: (189 Ind Cas 320) 2 


JUDGMENT: R. I. A. No. 3041 of 1947 was 
an application made by one of the parties in 
O. S. No. 789 of 1944 on the file of the Court 
of the District Munsif of Kuthuparamba for 
amendment of the plaint as well as the decree 
by scoring out. the name of the desom and the 
old survey number and substituting in their 
place another desom and a fresh survey 
number. That application was based on the 
allegation that there was a mistake made by 
the parties in the plaint. For some reason or 
other R. I. A. No. 3041 of 1947 was dismissed 
without the amendment being allowed. Later 
on an application R. I. A. No. 645 of 1949 was 
made to amend the decree and plaint practi- 
cally for the same reasons as had been alleged in 
the earlier petition. The District Munsi/. on 
this application alllowed the amendment. The 
third defendant, who was aggrieved b;y that 

instead of filing an appeal against 
that portion of the amended decree, applied to 
the lower Court by R. I. A. No. 1091 of 1949 
for a review of the order in R. I. A. No. 645 of 
1949 on the ground that at the time when the 
order in R. I. A. No. 645 of 1949 was passed 
the leaimed District Munsif committed an 
error which was apparent on the face of the 
record because he should have taken into con- 
sideration the fact that since an earlier .appli- 
cation for the same relief had been dismissed 
another petition was not sustainable. The 
lower Court has now held that the provisions 
of O. 47, R. 1, Civil P. C. have not been com- 
plied with in this application for the reason 
that there is no error apparent on the face of 
the record and that the proper course which 
defendant 3 should have taken was to have 
filed an appeal against the amended decree 




\ 
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tioner contends on the authority of ‘Ven 

katarajulu v. Rattamma’, AIR 1939 Mad 293 
that where a Court overlooks a provision of 
law and Passes an order, an application for 
review of that order would lie, even if the 
ground for review may not be strictly one that 
is apparent on the face of the record, but is 
only an error of law. I do not think that 
decision can be applied to the facts of the 
present case. When the District Munsif passed 

+?■ 1949, he was 

cognisant of the fact that already an applica- 
tion for amendment of the decree and plaint 

rejected by him. It may be that he 
should not have passed the order reviewing 
the order in R. I. A. No. 645 of 1949 following 
the principle of ‘res judicata’. But if a Court 
i^ores or does not decide a case on the prin- 
ciple of res judicata’, it cannot be stated that 
such an error is one apparent on the face of 
the record^ The proper procedure which the 
petitioner here should have had recourse to was 
to have filed an appeal against the order in 
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R. I.A. No. (J4j of 1949 and contending in that 
; ppeal that the Court had no jurisdiction to 
amend the decree. 

(3) I, therefore^ dismiss the civil revision 
petition, but, in tlie circumstances, without 

rOStS. 

B/V.S.B Revision dismissed. 
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RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 

Mahomed Abdul Rahman, Appellant v. 
Tajunnissa Begum and another. Respondents. 

Original Side Appeal No. 80 of 1952, D/- 
3-9-1952. 

Civil P. C. (1908), S. 151 — No power over- 
riding express provisions of law. 

The Civil Procedui'e Code confers certain 
powers on the Court to grant relief in intenin 
proceedings such as for example, power to 
issue injunctions, attachmen.s before judg- 
ments or appointment of receivers. Where such 
a relief is claimed the Code prescribes ihe 
conditions on which such relief could be 
granted. But apart from such powers, there is no 
inherent jurisdiction in Courts to gra tin.erm 
relief which properly ought to be granted only 
by the decree after determ na ion of the 
points in controversy. Therefore in a suit for 
maintenance by the wife where the cmim is 
liotly contested an order for payment of’n rim 
maintenance is without jurisdiction: Case laiy 
referred and followed. (Para 3) 

Anno: C.P. C., S. 151 N. 2. 

K. Rajah Avyar and K. Kuppuswami, for 
Appellant; K. Krishnaswami Iyengar and N. L. 
Raghavachari, for Respondents. 

REFERENCES: Courtwisc/Chronological/ Paras 

(’30) C. R.P. No. 1312 of 1930 (Mad) 2 

(’40) 1940-2 Mad LJ 572; (AIR 1941 Mad 5o) 2 
(’50) C.R.P No. 062 of 1050 (Mad) 2 

(’23) 77 Ind Cas 718: (AIR 1924 Pat 69) 2 

VENKATARAMA AIYAR J.: This is _ au 
appeal against the order of Panchapakesa 
J directing the appellant to pay to respondent 
1* a sum of Rs. 500 by way of interim main- 
tenance pending the disposal of a suit on the 

Original Side of this Court. Re.spondent 1 in 
her plaint alleged that the appellant had mar- 
ried her in 1943 and that she continued to live 
with him for some time but that he latterly 
neglected her and did not maintain her and 
the relief prayed for is that defendant 1 bo 
directed to pay arrears of maintenance and 
also future maintenance at the rate of Rs. 500 
a month. The plaintilT also filed an application 
for an aw’ard of interim maintenance during 
the pendency of the suit. Defendant 1 con- 
tested the claim. He denied he ever married 
the plaintill and disputed his liability to pay 
any maintenance. The application for award 
of interim maintenance came up before Pan- 
chapakesa Aiyar J. After taking some evidence, 
he properly declined to express any opinion on 
the merits of the case but directed that defen- 
dant 1 should pay to the plaintilT a sum of Rs. 
500 as interim maintenance pending the final 
disposal of the suit. It is against that order 
that defendant 1 has preferred this appeal. 

(2) Mr. K. Rajah Aiyar, learned advocate for 
the appellant, contends that the Court had no 
jurisdiction to award interim maint'^nance in 
'a case where the claim is contested. In — 


‘Latchanna Dora v, Malludora’, 1940-2 Mad LJ 
572, the facts were that the plaintiff filed a 
suit to recover possession of certain properties 
or in the alternative for partition, and during 
the pendency of the suit, he made an applica- 
tion for the award of interim maintenance to 
him. The District Judge awarded Rs. 250 a 
month. In revision, Horwill J. set aside that 
order on the ground that the Court had no 
jurisdiction to make such an order when the 
claim is in dispute. The learned Judge observed: 

“In — ‘Gopal Saran v. Sita Devi*, 77 Ind Cas 
718 (Pat), a Divisional Bench of the Patna 
High Court held that a Court has no inherent 
power under S. 151 to pass such an order. 

That case was very like the present, in that 
the plaintiff sued on a maintenance agree- 
ment, and only differed from it in that the 
defendant there did not admit that the plain- 
tiff was entitled to anything.” 

The learned Judge also followed the decision 
of Jackson J. in — • ‘C. R. P. No. 1312 of 1930 
(Mad)’ where that Judge observed: ^ 

‘‘A Court cannot interfere with a private 
person’s property merely because he happens 
to be a defendant, on behalf of another per- 
son merelv because he happens to be a 
plaintiff, there is no inherent power in a 
Court to act without findings, so that if a 
matter is asserted bv the plaintiff and denied 
by the defendant, the Court cannot presume 
that the plaintifl’s allegations are true and 
give some interim relief pending disposal of 

the suit.” 

The following observations of Sir Dawson 
MiUcr C. J. in — ‘Gopal Saran v. Sita Devi’ 

77 Ind Cas 718 (Pat) may be quoted: 

“It seems to mo that the only ground which 
would justify an order compelling the defen- 
dant to pav the annuity or a portion thereof 
to the plaintilT is that the defendant’s liabi- 
lity on the bonds has been established. The 
liability, however, cannot possibly be deter- 
mined* until the evidence is taken and the 
suit heard and decided. There appears to 
me to be no ground disclosed in this case, 
and ccrtainlv no authority has been cited 
before us to justify the learned Subordinate 
Jud^e in passing an order granting the plain- 
tilT a portion of the relief claimed before the 
suit has been tried, and in the absence of 
anv authority supporting such a contention, 
it ‘seems io me that we ought not to allow 
the present order to stand. Section 151 of the 
Code saves the Court’s inherent power to 
make such orders as may be necessary for 
the ends of nistice or to prevent abuse oi 
the process of the Court, but I am not aware 
of any rule of law or equity, which 
in the interests of justice, a 
suing to enforce a contract for the , 

of money, where the claim is disputed, should 

be awarded a portion of the 
before his rights has been established by ine 

suit brought for that purpose.” 

In — ‘C. R. P. No. 662 of 1950 (Mad)', Viswa- 
natha Sastri J. adopted this principle ana 

observed ; . 4 ^. 

“It is true that the inherent powers oi ine 

Court arc wide and undefined and mdenn- 
ablc, but for that very reason a Court must 
be on its guard against an arbitrary o 
capricious exercise of that power. Section .ai» 
Civil P. C. itself indicates the linntaUons 
on the exercise of the power, namej^*, that 
its exercise is necessary and further that it 
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must secure the ends of justice or prevent 

the abuse of the process of the Court 

It is not right for any Court by passing an 
order in favour of one or other of the parties 
really to decide the suit or any part of the 
suit before it is tried” 

and the learned Judge followed the authority 
of this Court in — ‘Latchanna Dora v. Maliu- 
Dora\ 1940-2 Mad LJ 572. 

(3) Thus there is overwhelming authority for 
the position that when the claim made in the 
plaint is contested, the Court has no inherent 
jurisdiction to grant relief until thajt claim is 
determined on its merits and that can only be 
by the final hearing in the suit. To grant any 
relief in an interim application would be to 
grant the relief which can properly be granted 
only by the ultimate determination in the suit 
and the decree following thereon. The Civil 
Procedure Code confers certain powers on the 
Court to grant relief in interim proceedings 
such as for example, power to issue injunc- 
tions, attachments before judgments or appoint- 
ment of receivers. Where such a relief is 
claimed the Code prescribes the conditions on 
which such relief could be granted. But apart 
from such powers, there is no inherent juris- 
diction in Courts to grant interim relief which 
properly ought to be granted only by the de- 
cree after determination of the points in con- 
troversy. We are accordingly of opinion that 
the order of the learned Judge granting interim 
relief in the suit in which the claim of the 
plaintiff is hotly contested, was without juris- 
diction. In the result, the appeal will be allow- 
ed and the order of the learned Judge will be 
set aside. 

(4) Both sides have represented to us that 
having regard to the nature of the contentions, 
it would be desirable to have an early deter- 
mination of the suit. In C. S. No. 235 of 1951 
the present respondent 1 claims an amount by 
way of mahr under the Muhammadan law. 
The defence in that suit is the same as that 
in the suit out of which this appeal has arisen 
viz,, that the plaintiff was not the wife of 
defendant 1 and was not entitled to any claim 
by way of mahr. That suit will be posted for 
hearing on 10-11-1952. It is also desirable that 
the suit out of which this appeal has arisen, 
the maintenance suit, should, if possible, be 
tried with it but the hearing of C. S. No. 235 
should not be delayed on account of any delay 
in the preparation of the maintenance suit. 
There will be no order as to costs in this 
appeal. 

B/M.K.S. Appeal allowed. 
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RAJAMANNAR C. J. 

Narayanan Chettiar, Petitioner v. Rathina- 
sami Padayachi, Respondent. 

Civil Revn. Petn. No. 2037 of 1949, D/- 
12-9-1952. 

Debt Laws — Madras Agriculturists’ Relief 
Act (4 of 1938), Ss. 19 and 20 (as amended 
by Act 23 of 1948) — Successive applications 
under. 

A judgment-debtor has no right to file suc- 
cessive applications under S. 20 or S. 19 if the 
reliefs which he claims as being entitled to are 


the same in the several applications. But if a 
subsequent application is based upon a provi- 
sion of law not in existence at ihe time of 
a prior application of his, he will not be 
debarred from filing the latter application 
simply because he had filed a prior application 
when the scate of law did not entitle him to 
the relief to whxh he became entitled by a 
subsequent change in the law, (Para 2) 

K. Venkateswaran, for Petitioner; R. Desi- 
kan, for Respondent. 

JUDGMENT : Tnere is no reason whatever to 
interfere with the order passed by the learned 
District Munsif. The petitioner is the decree- 
holder. The respondent who was the first judg- 
ment-debtor made an application on 3-6-1949 un- 
der section 19 of Madras Act 4 of 1938 as amend- 
ed by Act 23 of 1948 for scaling down the decree 
which had been passed against him on 24-11-1933. 
The decree-holder raised a preliminary objection 
that the application was not maintainable on the 
ground that the judgment-debtor had previously 
filed an application for stay under section 20 of 
the Act and there was an order staying execu- 
tion passed on 14-3-1946, but he did not file any 
application within 60 days thereafter and there- 
fore the judgment-debtor was not entitled to once 
more file an application for stay as he did and 
then file a substantive application under section 
19. It may be mentioned that prior to the pre- 
sent application under section 19 there was an- 
other application under section 20, and there was 
an order of stay passed on 17-3-1949 and it is not 
disputed that the present petition under section 

19 has been filed within the prescribed time from 
the date of that order. 

(2) The only question therefore is whether the 
judgment-debtor not having filed an application 
under S. 19 within the prescribed time from the 
date of the stay order under section 20 passed on 
his prior application, is now precluded from again 
filing another application under S. 20 followed by 
an application under section 19. Undoubtedly, 
the judgment-debtor would not have such a right, 
that is, a right to file successive applications un- 
der section 20 or section 19 if the reliefs which he 
claims as being entitled to are the same in the 
several applications. But at the same time it is 
equally clear that if a subsequent application is 
based upon a provision of law not in existence at 
the time of a prior application of his he will not 
be debarred from filing the later application sim- 
ply because he had filed a prior application when 
the state of law did not entitle him to the relief 
to which he became entitled by a subsequent 
change in the law. The judgment-debtor in 
this case alleges that he has become entitled to 
relief under the provisions of the Amending Act 
23 of 1948, relief which was not available to him 
before the amendment. On this footing, the se- 
cond application was certainly maintainable. The 
learned District Munsif was right in holding that 
the prior application imder section 20 filed in 1946 
will not be a bar to a fresh application imder S. 

20 after the Amending Act 23 of 1948. 

(3) Learned counsel for the petitioner is afraid 
that the order of the learned District Munsif may 
be understood as having finally decided the ques- 
tion of the applicability of the provisions of the 
Amending Act of 1948. In my opinion, any ap- 
prehension on this score is unfounded. The 
learned District Munsif has not finally decided as 
to the applicability of the provisions of the new 
Act; he has only ‘prima facie’ held on the allega- 
tions of the judgment-debtor that there will be 
no bar on account of the prior application under 
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scctioii 20 and that Uie petition was maintain- 
able. 


f 'l The revLsicai pclilion is therefore dismissed 
wii'i cosis. 

B/ D.R.R. Revision dismissed. 
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GOVINDA MEM ON AND BASHEER 
AHMED oAYEED JJ. 

In re C. S. Subramaniiim, Petitioner-Accused. 

Criminal Re\’n. Case No. 217 and Cri. Revn. 
Potn. No. 216 of 11)51, D/- 28-10-1952. 

Penal Code (1860), S. 497 — “Williout the 
(onsent or connivance** — (Evidence Act 
tlS72), Ss. 101 to 103). 

To sustain a conviction under S. 497 the 
( umplainant must not only prove that the 
accused had sexual intercourse with his 
'vife but also tliat the act was done with- 
out his consent or connivance. 

(Paras 9, 10) 

.Vnno: Penal Code, S. 497 N. 1; Evi. Act, Ss. 
in I to 103 N. 3. 

I\I. K. Nambiar for V. Rajagopalachari and 
N. C. Srinivasan, for Petitioner; Asst. Public 
Proscraitor, for the State. 

REFERENCES: Courtwise/,Chronological/ Paras 


(’97) 19 All 74: (1896 All WN 178) 5 

(1938) 2 All ER 480: (107 LJP 90) 6, 7 

.1915) 2 All ER 190: (1945 P 44) 7 

(1950) 1 All ER 602: (1950 WN 107) 7 

(1830) 3 Hag Ecc 57: 27 Digest 327 6 


GOVINDA MENON J. : The charge against the 
petitioner bclore the Court of the Additional 
First Class Magistrate of Erode was that he, be- 
tween October 1948 and 16-5-1949, at Gobichet- 
lipalayam committed adultery with one Dr. Suguna 
Bai, knowing that she is the wife of one Dr. P. V. 
Ramchandra Reddi, the complainant, and without 
the consent of the said Ramchandra Reddi, and 
ihcreby committed an offence punishable under 
S. 497, I. P. C. He was found guilty of the offence 
and sentenced to rigorous imprisonment for six 
months. On appeal, the learned Additional Ses- 
sions Judge of Coimbatore confirmed the convic- 
tion and sentence. Hence this revision, 

(2) Mr. Panchapakesa Aiyar J. before whom the 
revision came on for hearing on 13-3-1951, directed 
the case to be posted before a Bench of two 
Judges as according to the learned Judge, S. 497, 
I. P. C. perpetuates a discrimination solely on 
ground of sex and as such is repugnant to the 
provisions of the Indian Constitution, viz., Art. 
13(1) read with Art. 15(1). It was for the purpose 
of deciding the validity of S. 497, I. P. C. and its 
repugnancy in relation to the Articles of the Con- 
stitution that the reference was made. The leai’ii- 
ed Judge overlooked the fact that the offence 
complained of had been committed before the 
coming into operation of the Indian Constitu- 
tion. Both the learned counsel for the petitioner 
and the learned Public Prosecutor conceded that 
no question of fundamental rights arises in this 
case, as the alleged offence took place before 26- 
1-1950. 

(3) Under S. 497, I. P. C. whoever has sexual 
intercourse with a person who is. and whom he 
knows, or has reason to believe, to be, the wife 
of another man, without the consent or conniv- 
ance of that man, commits the offence of adul- 
icry, if such sexual intercourse does not amount 
to rape. 


{Govinda Mcnon J.) A.I.R. 

(4) The complainant had been married to one 
Dr. Suguna Bai on 26-1-1940 under the Special 
Marriage Act (3 of 1872) at Madras. From the 
evidence of P. W. 1, the complainant, it appears 
that the wedded life of the parties had not been 
a happy one. It is in evidence that both the 
husband and wife were members of the Com- . 
inimist Party and that they are interested in the 
activities of that party. The petitioner who was 
a friend of both the spouses, was also a member 
of the Communist party and knew them very 
intimately. Tlie relations between the married 
couple became very much estranged from 1942 
onwards and the inference that can be drawn from 
the prosecution case is that the husband allowed 
the wife to lead her own life without much inter- 
ference on his part. From 1946 the wife was in 
different places on private as well as on Govern- ■ 
meat service. It is further alleged that in the 
second week of October 1946 the wife went away 
from the house of the complainant at Madras 
without his knowledge and in spite of diligent 
enquiries made by the complainant he could not 
know her whereabouts till the end of December 
1946. 

In Mav 1948 it is alleged that the differences 
between 'both of them were patched up in the 
presence of a respectable mediator; but even after 
that, the estrangement continued. Ex. P. 2 is a 
copy of the petition in O. M. S. No. 22 of 1948 
filed by the complainant on the Original Side of 
this Court under S. 17. Special Marriage Act and 
S. 10. Indian Divorce .Act for a dissolution of the 
marriage on the ground of the wife's adultery 
with one I^Ir. G. P. That petition was withdrawn 
sometime in July 1949. P. W. 1 says that tliough 
he had sufficient evidence that his wife committed 
adulterv v/ith Air. G. P. he withdrew the suit at 
the advice of his lawj’er. The complaint in the 
present case was filed on 16-5-1949 before the 
withdrawal of that application. Both the lower 
Courts have found that the accused and Dr. 
Suguna Bai were living togetlier in house No. 13 
Cutchery Street. Gobichettipalayam. that no other 
person lived in that house that both of tliem had 
one and the same mess and that both of them 
used to sleep in one and the same room. On 
this evidence it was found that the only inference 
is that the accused committed an offence under 
S. 497. I. P. C. 



(5) We have been taken through the evidence 
of the various witnesses examined on behalf of 
the complainant as well as the testimony of m 
defence witnesses and it seems to us that the 
finding of the lower Court on the question of 
fact that the complainant’s wife and the aceuwd 
wore living together in the same house ana 
the conditions described in the judgment of the 
lower Court cannot be disputed. But the argu- 
ment that is put forward by tlie learned counsel 
for the petitioner is that assuming wipout con- 
codiiifr. that the accused had sexual intercouree 
with Dr. Suguna Bai. knowing that slie vne 

lawfully wedded wife of the complmnant, swi 
the necessary prerequisite for a conviction \maer 
S. 497. I. P.'c. viz., that such sexual intcrcoui^ 
was without the consent or connivance of the 
husband, should be proved. It is urged that the 
evidence in this case does not sliow that 
was no connivance. It is ai'gued that from the 
conduct of the husband the Court has to presume 
that though he did not positively consent to his 
wife living apart and living witli others, he must 
have tacitly connived at such a life. The leam^ 
counsel for the appellant invited our attention to 
the observations of Edge C. J. and Aikman J* 
of the Allahabad High Court in — ‘Brij Basi 
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V. Queen-Empress’, 19 All 74. That was a case 
where the accused person, was found guilty by 
the lower Courts of an offence under S. 451, I. P. C. 
for having committed house trespass with intent 
to commit an offence, the prospective offence 
being' adultery. During the coiu'se of the dis- 
cussion the learned Judges observe as follows : 

“It is the first principle of criminal law that 
where a statute creates a criminal offence the 
ingredients of that criminal offence must be 
strictly proved, and that where the doing of 
an act without consent or v/ithout authority is 
made a criminal offence, and the statute does 
not expressly put upon the accused the proof 
of such consent or authority, it is a necessary part 
of the case for the prosecution to negative by 
evidence such consent or authority. In this 
case, if Brij Basi had actually been caught in 
the act of sexual intercourse with the wife 
of Ramgopal, assuming that he knew to be 
Ramgopal’s wife, the offence of criminal adul- 
tery would not have been made out without 
proof that such sexual intercourse was without 
the consent and without the connivance of 
Ramgopal.” 


‘Granting that the prosecution has proved that 
the accused has committed adultery with the 
complainant’s wife, still is there anything in the 
evidence to show that it was without his con- 
sent or connivance? It is not sufficient for the 
complainant to prove the act of adultery. He 
must also prove that he did not connive at it 
Paragraph 20 of Ex. P.2 is clear that the com- 
plainant knew that his wife was committing 
adultery with persons other than the accused on 
13-4-1948 and on other occasions during April 
and December 1947 and between 10th April and 
12-4-1948 and also between 14-4-1948 and 16-4-1948. 
There is not a word in the deposition of P. W. 1 
that subsequent to his having known about his 
wife’s adultery with other persons, he had done 
anything to prevent her committing adultery with 
anyone else. In fact the inference is irresistible 
that after he was convinced that his wife had 
adulterous intercourse with the co-respondent in 
O. M. S. No. 22 of 1948, he tacitly acquiesced in 
the conduct of his wife. His filing an application 

on withdrawing it is proof 
that he did not take any steps to wean away 
his wife from the alleged evil conduct into which 
she has fallen. We are therefore satisfied that 
the necess^y pre-requisite for a finding that an 
offence under S. 497, 1. P. C. has been Committed 
is absent m this case, it is absolutely essential 

Si Queen-Empress’, 1 £ 

All 74 that being a criminal offence, one of the 

^ husband 

Old not connivo at the adultery. 

(6) What “connivaHce” means in cases imdei 
the English Matrimonial Causes Act has been 
the subject of discussion in — ‘Lloyd v Llovd & 
Leggari’, (1938) 2 All E. R. 480. Langton J. aftei 
discussing all the earlier cases on the subleci 
holds that when the husband having been full 
apprised of what was going on, viz., that his wife 
was committing adultery with other persons tool 
no active steps to prevent it, and therefore ac 
quiesced in it, it should be presumed that ther( 
has been connivance on the part of the husbanc 
and thei’efore a petition for divorce should b( 
dismissed. The learned Judge discussed the 
earlier cases on the point such as — ‘Rogers v 

Rogers’, (1830) 3 Hag Ecc. 57: 27 Digest. 327 am 
other cases. 

(7) But it is argued by the learned Public Pro 
secutor that this decision has not been approvec 
in England in the subsequent cases. He invite 


our attention to — ‘Churchman v. Churchman’, 
(1945) 2 All E. R. 190. In that case the Court 
of Appeal dissented from certain observations of 
Langton J. in — ‘Lloyd v. Lloyd & Leggari’, (1938) 
2 All E. R. 480, but lays down that it is the 
essence of connivance that it preceded the event 
and, generally, tne material event was the incep- 
tion of tne adultery, and not its repetition, al- 
though the facts might be such that connivance 
at tne continuance of an adulterous association 
showed tnat the petitioner must be taken to have 
connived at it from the first. The same view has 
been taken in— ‘Manning v. Manning’, (1950) 1 All 
ER 602 again a judgment of the Court of Appeal. It 
may therefore be taken that unless there has 
been connivance at the inception, the English law 
would not accept subsequent condonation of adul- 
tery as connivance. 

(8) We are satisfied from the evidence that 
after the filing of O. M. S. No. 22 of 1948, the com- 
plainant was no longer interested in his wife lead- 
ing a chaste life. In fact he was anxious to get 
a divorce and for some reason, which is not clear- 
ly explained, he withdrew the suit on the advice 
of his counsel. It is alleged by the accused in 
this case that the complainant abducted his wife 
from Gobichettipalayam with the intention that 
she should not give evidence in the divorce 
suit. Whatever that might be, on a careful read- 
ing of P. W. I’s evidence, we are driven to the 
conclusion that it mattered to him nothing as to 
what his wife did after he had filed the divorce 
suit. He allowea ner to have her own mode of 
living without any kind of let or hindrance on his 
part. That was the reason why there was no evi- 
dence let in on behalf of the prosecution that 
there was no connivance on the part of the hus- 
band. As the necessary ingredients of the 
offence have not been proved we find that the 
petitioner is not guilty of the offence with which 
he is charged and we acquit him and set him at 
liberty. 

(9) BASHEER AHMED SAYEED J. : I agree 
with my learned brother in the conclusions he has 
arrived at and the reasoning which he has put 
forth for allowing the revision petition filed by 
the petitioner. I would like to add a few words 
of mine. Section 497, I. P. C. requires that the 
complainant should prove that the accused had 
sexual intercourse with the complainant’s wife 
without the complainant’s consent or connivance. 
That means the burden is cast upon the prosecu- 
tion to prove that the sexual intercourse had been 
without the consent or connivance of the com- 
plainant himself. My learned brother has rightly 
held that this onus which is cast upon the com- 
plainant has not been discharged by the complai- 
nant. All that has been proved by the complai- 
nant in the case is that the accused must have 
had or actually had sexual intercourse with the 
wife of the complainant. This cannot be full 
compliance with the requirements of the section. 
On the other hand, it was incumbent upon the 
complainant to prove that the said sexual inter- 
course which the accused had with the wife of 
the complainant was without his consent or con- 
nivance. 

As has been pointed out, there has been no evi- 
dence whatsoever that such want of consent or 
connivance has been proved by the complainant 
though averments have been made by the com- 
plainant to that effect in his complaint. A re- 
ference to paragraph 5 of the complaint will make 
this clear. So also his sworn statement at the 
time he filed the complaint makes reference to 
the fact that he did not consent to the sexual in- 
tercourse of the accused with his wife. But it 
does not really meet the requirements of the sec- 
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tion. Tile complainant who gave evidence as 
P. W. 1 has not show that he did not give his 
consent or that he did not connive at the accused 
having sexual intercourse with his wife. In order 
to show this he should have spoken to the steps 
v/hich he took to prevent the accused or his wife 
from having intercourse with each other from the 
moment he came to know of the intimacy between 
the wife and the accused and from the time he 
began to suspect that the accused was having 
sexual intercourse with his wife. Par from speak- 
ing to any such facts or steps taken by him, it 
appears from the evidence that he actually took 
no steps whatever, though he was fully aware from 
August 1946 uptill 16-5-1949 when he actually filed 
l,he complaint that the accused and his wife were 
on intimate terms with each other. Paragraph 

7 of Ex. P. 4 and also Ex. P. 3 counter affidavit 
liled by the wife make this position very clear. 
In spite of this knowledge if the complainant had 
failed to take steps to prevent sexual intercourse 
between the accused and his wife, such conduct 
on the part of the complainant would give rise, 
it is claimed, to the presumption that he had con- 
nived at the accused having sexual intercourse 
with his wife, though, in my opinion, such pre- 
sumption does not seem to be necessary at all in 
a criminal case where the onus is laid on the com- 
plainant to prove the ingredients of the offence 
against the accused. 

(10) Mr. Nambiar has referred to a number of 
events which have preceded the filing of the com- 
plaint by the complainant to show that the com- 
plainant had connived at the sexual intercourse 
of his wife with other persons like Mr. G. P. dur- 
ing a long period of time and to the various pro- 
ceedings which wore instituted by and against the 
complainant in connection with the conduct of 
his wife and t^at of the comniainant himself res- 
pectively. These facts might be quite relevant 
and necessary in a case where the complainant 
1 sought to have a divorce between himsexi ana ms 
iwife. But in a criminal case I do not think that 
.'the connivance by the complainant at acts of se- 
xual intercourse which the wife of the complai- 
nant might have had with persons other than the 

accused would be material or relevant to the parti- 
cular complaint with which the complainant goes 
to the criminal Court for vindicating his socalled 
rights. In my opinion, it is essential that the 
complainant should show against the particular 
person who is made the accused that his sexual 
intercourse with the complainant’s wife was with- 
out the complainant’s consent or connivance, not- 
withstanding the fact that the complainant might 
or might not have consented or connived at the 
sexual intercourse which other persons might have 
had v\dth the complainant’s wife earlier or later 
than the complaint. In order to make the ac- 
jeused liable to punishment, the complainant must 
show that that particular accused had sexual in- 
tercourse with his wife without his consent or con- 
nivance. All the English cases cited by the learn- 
ed counsel on both sides have relevance only to 
the civil proceedings in matrimonial cases and 
they do not have much bearing on the require- 
ments laid down by the express language of sec- 
tion 497, I. P. C. In the present case as has been 
observed by my learned brother while Uie complai- 
nant has failed to discharge the onus laid down 
on him to prove the absence of consent or conni- 
vance at the sexual intercourse of the accused 
with the complainant’s wife, the petitioner-accus- 
ed has shown by evidence on record that the com- 
plainant had connived at the sexual intercourse 
of the accused with the complainant’s wife though 
it was absolutely unnecessary on his part to prove 


such consent or conmvance. In this view the pe- 
tition must be allowed and the conviction will 
have to be set aside, as has been rightly held by 
my learned brother. 

B/K.S. Conviction set aside. 
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J. D. Lobo, Petitioner v. Marajal Doggu, Res- 
pondent, 

Civil Revn. Petn. No. 704 of 1950, D/- 5-9-52. 

Stamp Act (1899), S. 19 — Foreign promis- 
sory note — Properly stamped according to 
Indian Law — It must be stamped over again 
under S. 19. AIR 1941 Mad 868, Foil 
I (Paras 2, 3) 

Anon: Stamp Act, S. 19 N. 3 Pt. 3. 

A Narayana Pai, for Petitioner, 

REFERENCE /Para. 

(’41) 1941-2 Mad LJ 301; (AIR 1941 Mad 868) 2 

ORDER: The question raised in this case is 
whether a foreign promissory note duly 

stamped in accordance with the Indian Stamp 
Act, is to be stamped again before the 

actual endorsement of the promissory note 
in favour of a person who thereafter 
liles a suit on the promissory note. The view 
laken by the Court below is that under S. 19, 
Indian Stamp Act it is incumbent upon the 
first holder of the promissory note to affix a 
proper stamp to the promissory note, before 
its negotiation in favour of the present plain- 
tilV. The suit in the Court below failed on 
this construction of S. 19, Indian Stamp Act. 

(2) What Mr. Narayana Pai urges is that 
S. 19 does not provide that in the case of 
foreign instruments duly stamped in accord- 
ance with the Indian law, there must be a 
re-stamping of such instruments over again by 
virtue of S. 19, Indian Stamp Act. The point 
raised is one of first impression and there are 
no doubt considerations of leniency to the 
subject which may well support this view con- 
tended for by Mr, Narayana Pai. But there 
is a ruling of a learned Judge of this Court 
sitting singly reported in — ‘Sivasubramania 
v. Kalankarayan’, 1941-2 Mad LJ 301, which 
is adverse to the submission of the present 
petitioner. In the interests of judicial comity, 
quite apart from any consideration of 
the correctness of the decision, I am 
prepared in this case to follow the judgment 
reported in — ‘Siva Subramania v. Kalanka- 
rayan’, 1941-2 Mad LJ 301. 

(3) I am not also satisfied that the language 
of S. 19 is in the qualified form which Mr. 
Narayana Pai contends for on a proper inter- 
pretation of the language of the section. Mr. 
Narayana Pai, as I have already stated, is 
raising the point that if the instrument was 
already properly stamped according to our law, 
when it happened to lie in the hands of tlie 
first holder, it does not stand to reason that 
to such an instrument S. 19 should be applied 
so as to entail the obligation on the later 
holder of the promissory note to have it affixed 
with a stamp once again before he can found 
himself upon the negotiation of such a pn^-. 
missory note in his favour. That may be, butj 
for the reasons that I have given, I have to I 
dismiss this revision petition but in the cir-S 
cumstances without costs. 

B/K.S. 
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Mukkattumbrath Ayisumma, Petitioner v. 
Vayyaprath Pazhae Bangalayil Mayomoothy 
Umma and others. Respondents, 

Civil Revn, Petn. No. 1116 of 1950, D/- 24-4- 
1952. 


Manimakathayam Law — Muslim Personal 
Law (Shariat) Application Act (1937) — 

Mapilla Marumakatha.> am Act (17 of 1939) — 
Effects of, on rights and interests of members 
of Muslim tarwad and his heirs. 


Plaintiffs 1 to 5 brought a suit for parti- 
tion of Mopla Tarwad property governed by 
Marumakathayam law. The petitioner was 
a widow of a member of the tarwad who 
died before filing of the suit. He had ex- 
pressed no intention to separate from tar- 
wad. He had died after the Muslim Per- 
sonal Law (Shariat) Application Act (1937) 
came into operation but before the 
Mapilla Marumakathayam Act (17 of 
1939) was passed. The petitioner applied 
for being impleaded in the suit on the 
ground that she was entitled to the share 
of her deceased husband. 

Held that under the law as it stood after 
the Muslim Personal Law (Shariat) Ap- 
plication Act, 26 of 1937 whether the hus- 
band of the petitioner had declared his in- 
tention to get himself separated or not, on 
his having died intestate, his right in the 
property would be available to his heirs 
to devolve according to the Muslim law 
and the petitioner was entitled to be 
brought on record as a party to the suit for 
partition in order that she might put forth 
her claim to her deceased husband’s right 
or interest in the tarwad property left by 
him. Case law discussed. (Para 24) 

(Evolution of Muslim Personal Law 
(Shariat) Application Act (1937) and 
Mapilla Marumakathayam Act (17 of 
1939) traced). (Paras 14, 15, 18, 19, 20) 


B. Pocker, for Petitioner; Atchuthan Nam- 
biar, for Respondents. 

REFERENCES: Courtwise/Chronological/ Para*: 

(’40) ILR (1940) 2 Cal 464: (AIR 1940 
Cal 501) 

(’81) 3 Mad 169 
(’83) 6 Mad 27 
(’87) 10 Mad 322 
(’03) 13 Mad LJ 499 

(’18) 35 Mad LJ 509: (AIR 1919 Mad 677) 

(’19) 37 Mad LJ 402: (AIR 1919 Mad 538) 

(’36) 70 Mad LJ 114: 59 Mad 693: 

AIR 1936 Mad 155 

(’45) ILR (1945) Mad 631: (AIR 1946 
Mad 32) 

(’49) 1949-2 Mad LJ 268: (AIR 1951 
Mad 561) 

JUDGMENT: This civil revision petition i- 
against the order of the learned Subordinate 
Judge of Tellicherry, dismissing the applica- 
tion of the petitioner, a third party, filed bj 
her to get herself impleaded in the suit on the 
ground that the rights of Mappilla Tarwadf 
stand unaffected even after the passing of the 
Muslim Shariat Act and that no individua 
member would have any heritable right in the 
tarwad properties unless he himself volunteerec 
to become a divided member during his life 
time. 

(2) Plaintiffs ItoSinO. S. No. 35 of 1949 or 
the file of the Subordinate Judge’s Court, Telll 
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cherry, brought a suit for partition of Mopla 
Tarwad property said to be governed by the 
Marumakathayam law. The petitioner is the 
widow of a member of the tarwad, namely, 
Kuttiatha Musaliar, who had died sometime be- 
fore the filing of the suit for partition. It is 
alleged that before the suit had been filed, he 
had expressed no intention to separate from 
the tarwad. This Kuttiatha Musaliar died in 
July 1938, i.e., long prior to the coming into 
force of the Mapilla Marumakathayam Act. 
(Madras Act 17 of 1939). Before this Act was 
passed by the Madras Legislature, the Central 
Legislature had passed an Act called the Mus- 
lim Personal law (Shariat) Application Act. 
(India Act 26 of 1937). It is common ground 
that the husband of the present petitioner died 
after the Muslim Personal law (Shariat) Ap- 
plication Act came into operation and before 
the Mapilla Marumakathayam Act (Madras Act 
17 of 1939) was passed. The suit itself having 
been filed in 1949, the petitioner made an ap- 
plication to the court for being impleaded in 
the suit on the ground that she was entitled tc 
the share of her deceased husband in the tar- 
wad properties which were being partitioned at 
the instance of five of the members of the 
tarwad. 

(3) The Muslim Personal law (Shariat) Ap- 
plication Act did not apply to agricultural 
lands; and, in order to remove the disability., 
the Madras Legislature passed Act 18 of 1949- 
which extended the scope of the Muslim Per- 
sonal law (Shariat) Application Act to agri- 
cultural lands as well within the then ijro- 
vince of Madras. Prior to this amending Act. 
there were two other Acts which had been en- 
acted by the Madras Legislature. The first of 
them was Mapilla Succession Act, (Act 1 of 
1918), which was enacted to amend and define 
the rules of law applicable to intestate suc- 
cession among Mapillas governed by the Maru- 
makathayam or the Aliyasanthana Law of In- 
heritance. There was also another Act called 
the Mapilla Wills Act, (Act 7 of 1928), intended 
to define the law relating to testamentary dis- 
positions by Mapillas governed by the Maru- 
makathayam or Aliyasanthana law of inheri- 
tance. 

(4) For consideration of the points that arise 
in this petition, it is necessary to biiefly state 
the development of the law governing Map- 
pillas of Malabar until it reached its final stage 
as evidenced by the amending Act, (Act 18 ot 
1949). Before the Mapilla Succession Act, (Act 
1 of 1918) was enacted, any property owned bv 
a member of a Mapilla tarwad belonged to the 
tarwad, whether it was self-acquired or other- 
wise and succession to such property was by 
right of survivorship. The tarwad property 
remained impartible although the members of 
the tarwad had a proprietary interest in the 
property and therefore entitled to maintenance. 
The general Islamic law by which Muslims 
were governed in the rest of the country was 
not in force among the Mapillas of North Mala- 
bar and some parts of South Kanara, where 
Mapillas predominate. The customary law pre- 
vailed in the Mapilla society of North Malabar 
and parts of South Kanara. This system of 
inheritance, according to Marumakathayam 
law, is a deviation from the original Islamic 
law and had been adopted by the Mapillas by 
reason of a custom which had developed out 
of certain historic conditions and factors which 
it is not necessary now to go into. 
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(5) When such wns the position, in order to 
mend the law of intestate succession among 
the Manillas governed by the said Maruma- 
Icathayam or Aliyasanthana law of inheritance, 
the Mapilla Succession Act, (Act 1 of 1918) was 
■nacted. It was made applicable to Mapillas 
iomiciled in the Presidency of Madras who were 
governed by the Marumakathayam or Aliyasan- 
thana law of inheritance and also in respect 
>\' immoveable properties situated within the 
nrcsidency of Madras to Mapillas domiciled 
outside the presidenry of Madras who were 
'^ovcnicd by the customary law. It defined the 
property in respect of which a deceased Mapil- 
a should be considered to have died intestate. 
While .so defining, it included all properties in 
respect of which the Mapilla who died had not 
made any tcstanientar}' disposition and also 
j.\cluded the tar wad property, unless the per- 
son dying intestate was exclusively entitled to 
such tarwad properly. 

(0) This Act, further defined that all such 
property shall, notwithstanding any custoin to 
he contrary, devolve upon his heirs in ' the 
order and according to the rules of Muhomma- 
■ian law. The cfTect of Mapilla Succession Act 
was that the self-acquired property of a Ma- 
pilla governed by the Marumakathayam or the 
Aliyasanthana law could thenceforth devolve on 
Ihcir heirs on his dying intestate and also by 
implication gave power to the Mapilla to ali- 
enate such property ‘inter vivos’. This Act 
did not intend to legislate in respect of the 
'arwad property was left intact, but confined 
itself only to the self-acquired property of the 
Mapilla and it made it clear that such sclf- 
icquired property could devolve upon the heirs 
iccording to fslantic rules of succt'ssion and not 
according to the rules of survivorship which 
-ipplied to the tarwad property. In one sense, 
ibis Act may be considered to bo a mild rc- 
.'Olt against the Marumakathayam law which 
was governing the Mapillas until then in res- 
pect of all properties and this Act might be 
'■onsidered also to bo a deviation from the cus- 
tomary law of Marumakathayam which was 
bdl then applicable to Mapillas of North Main- 
bar and South Kanara. 

(7) Then Madras Act 7 of 1928 called the 
Mapilla Wills Act was enacted to define the 
law relating to testamentary dispositions by 
Mapillas governed by the Marumakathayam 
law or Aliyasanthana law of inheritance. It 
extended to the whole presidency of Madras 
and was made applicable to testamentary dis- 
oositions by Mapillas governed by the Maru- 
makathayam or the Aliyasanthana law of in- 
Iieritance in respect of property which, but for 
uich testamentary dispositions would devolve 
in accordance with the provisions of the Mapilla 
Succession Act, 1918, Section 8 of this Act 
further provided that testamentary dispositions 
lo which this Act applied should be governed 
by the Muhamadan law relating to Wills and 
iiot by the Malabar Wills Act. 1898. The pur- 
pose of this Act was to exclude Mapillas, lo a 
further extent from the scope of the general 
law governing will that was prevalent then in 
Malabar which applied to all communities 
living there and to bring into clfect the Isla- 
mic law governing the Wills so far ns the 
Mapillas, who were then governed by the Maru- 
nakathayam or tiie Aliyasanthana law, were 
oncerned. 

(8) In Octol)cr 1927, the Muslim Personal 
aw (Siiariat) Application Act, (Act 20 of 
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1937), was enacted by the Central Legislature | 
and the preamble to that Act states that it was I 
enacted to make provision for the aopUcation | 
of the Muslini Personal law (Shariat) to Mus- I 
lim in British India, the term “British India” I 
having subsequently been amended into the 1 
provinces of India by the Amending Ordinance I 
of 1948. Section 2 of that Act provided that; 1 
“Notwithstanding any custom or usage to the 1 
contrary, in ail questions (save questions re- 1 
lating lo agricultural land), regarding inte- I 
state succession, special property of females, I 
including personal properly inherited or ob- | 
tained under contract of gift or any other I 
provision of personal law, marriage, dissolu- I 
lion of marriage, including Talaq, ila, zihari, I 
Han, khula and Mubaraat maintenance. I 
dower, guardianship, gifts, trusts and trust I 
properties and wakfs (other than charities I 
and charitable institutions and charitable and I 
religious endowment), the rule of decision in I 
cases where the parlies are Muslims shall 
be the Muslim Personal law (Shariat).” ' 

(9) The third section of this Act gave power 
to make a declaration to any Muslim that he 
desires to obtain the benefit of the provisions 
of S. 2 of this Act and that therefore the pro- 
visions of that section should apply to the dec- 
larant and his descendants. It is not necessary 
to deal with that section in the present con- 
text. The fourth section gives power to the 
Provincial Government for milking rules to 
carry into effect the purposes of the Act and 
it is not necessary to refer to that section 
either. 

(10) The material section of the said Act is 
S. 6. which repealed some of the legislations 
which enabled courts lo apply rules of Muham- 
madan law, where the parties were i\Iu3lims in 
so far ns they were inconsistent with the pro- 
visions of the Muslim Personal law (Shariat) 
Application Act. One of the sections that was 
repealed by this S. G, Itluslim Personal law 
(Shariat) Application Act, was S. 16 of the 
IMadras Civil Courts Act, 1873. Section 16 of 
the Madras Civil Courts Act, 1873, was in the 
following terms; 

“Where, in any suit, or proceedings, it is 
nece.ssary for any court, under this Act to 
decide any question regarding succession, in- 
heritance, marriage or caste or any religious 
usage or institution, 

(a) the Muhammadan law in cases where 
the parties are Muhammadans and the Hindu 
law in cases where the parties are Hindus or; 

(b) any custom (if such there be) having 
the force of law and governing the parties or 
property concerned shall form the rule of 
decision, imloss such law or custom has, by 
legislative enactment, been altered or 
abolished; 

(c) in casc.s where no specific rule exists, 
the court shall act according to justice, equity 
and good conscience. 

(11) It will bo seen that the whole of S. 16 
of Act 3 of 1873 is sought to be repealed by 
S. 6, kluslim Personal law (Shariat) Applica- 
tion Act, (Act 26 of 1937), in so far as that 
section was inconsistent with the pro\isions 
of the said Muslim Personal law (Shariat) Ap- 
plication Act. If this S. 16 is analysed, it will 
be seen that sub-cl. (a). S. 16 is not inconsistent 
with the provisions of Muslim Personal law 
(Shariat) Application Act, for that sub-clause 
only states that the Muhammadan law in case • 
where the parties are Muhammadans should be 
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the rule of decision, unless such law had^ by 
legislative enactment, been altered or abolished, 
and therefore, it is in consonance with the pro- 
visions of S. 2 of Act 26 of 1937. But sub-cl. 
(b) of S. 16 which says that “any custom (if 
such there be) having the force of law and 
governing the parties or property concerned, 
shall form the rule of decision”, cannot be said 
to be consistent with S. 2, Muslim Personal law 
(Shariat) Application Act (Act 26 of 1937), and 
therefore, that sub-clause should be considered 
to be repealed by S. 6 of the said Act 26 of 
1937; for S. 2 of Act 26 of 1937 enacts that 
“notwithstanding any custom or usage to the 
contrary in all matters set out in the section, 
the rule of decision in case the parties are 
Muslims shall be the Muslim Personal law”. 
It is not necessary to deal with sub-cl. (c), S. 
16, for that sub-clause only says that where no 
specific rule exists, the court shall act accord- 
ing to justice, equity and good conscience. That 
clause can be said to be affected only if it is 
inconsistent with the provisions of the Muslim 
Personal law (Shariat) Application Act. It is 
clear, however, that if there is any specific rule, 
then the decision will have to be according to 
that rule or law governing the Muslims and 
not according to equity, justice and good con- 
science. 

(12) As this Muslim Personal law (Shariat) 
Application Act excluded from its scope, ques- 
tions relating to agricultural lands and as it 
was felt necessary that the Muslim Personal 
law (Shariat) Application Act should be made 
applicable also to agricultural lands in the 
province of Madras, the Madras legislature 
amended S. 2 of Act 26 of 1937 by Act 18 of 
1949 by which the words “save questions re- 
lating to agricultural lands” were omitted and 
in consequence thereof so far as the Province 
of Madras was concerned, the Muslim Personal 
law (Shariat) Application Act was made appli- 
cable to all properties owned by Muslims in- 
cluding the agricultural lands. A further 
amendment was also made by Madras Act 18 
of 1949 by which the words found in the origi- 
nal S. 2 of Act 26 of 1937, namely, “other than 
chanties and charitable institutions and charit- 
able and religious endowments” were also 
oniitted, so that ^ the Muslim Personal law 
(Shariat) Application Act was made applicable 
even to wakfs which included charities, charit- 
able institutions and charitable and religious 
endowments in the province or State of Madras 

(13) A reading of the original Act 26 of 1937 
and the amendment made by Madras Act 18 
of 1949, would go to show that the intention 
and the object of this enactment was so far as 
at any rate the State of Madras was 'concerned 
that the Muslim Personal law (Shariat) Appli- 
cation Act should govern the Muslims in all 
matters without any reservation. 

(14) The question that arises now for con- 
sideration is, whether after S. 16 of the Civil 
Courts Act and particularly sub-cl. (b) thereof 
had been repealed by Act 26 of 1937 as being 
inconsistent with the provisions of that Act, the 
application by Courts of any custom or usage 
having the force of law, was still possible, and 
whether it could be made the rule of decision 
between the parties who were Muslims after 
the enactment of Act 26 of 1937 (The Muslim 
Personal law (Shariat) Application Act). Though 
Mapillas were Muslims, the customary rule of 
inheritance by survivorship was applied to 
them under S. 16(b), Civil Courts Act, 3 of 


the Muslim Personal law (Shariat) Application 
Act, it is beyond question that, after 1937, the 
customary rule of inheritance by survivorship 
cannot be made applicable by courts of law in 
this country. It is the contention of the learn- 
ed counsel for the petitioner that after the 
Muslim Personal law (Shariat) Application Act 
came into force, all customs and usages contrary 
to the Muslim personal law became inappli- 
cable as a rule of decision in cases where the 
parties were Muslims and that all customary 
law stood abolished and the Muslim personal 
law took its place in all matters enumerated 
in S. 2 of the said Act (Act 26 of 1937). Apply- 
ing the provisions of S. 2 of Act 26 of 1937, 
it is further contended by the learned counsel 
for the petitioner, that the proprietary interest 
of a member of the MapiDa tarwad, if such 
member dies intestate, would devolve upon his 
heirs according to the Muslim law and that 
the heirs would be entitled to inherit the same 
according to the rule of Muslim law and that 
all the rights and interests that attach to the 
properties belonging to a Muslim, who dies in- 
testate, would also attach to the member of a 
Mapilla tarwad. A gradual evolution in the 
application of the Muslim Personal law to the 
members of the Mapilla tarwad which com- 
menced with the enactment tf the Mapilla 
Succession Act (Act 1 of 1918) culminated in 
the passing of the Muslim Personal law (Sha- 
riat) Application Act of 1937 as it was finally 
amended by the Madras Act 18 of 1949 and 
after the enactment of the Muslim Personal' 
law (Shariat) Application Act of 1937, the| 
courts had no more jurisdiction to apply any 
custom or usage to Muslims who were parties 
to any suit or proceedings in respect of the 
several matters enumerated in S. 2 of the said 
Act 26 of 1937 and the Mapillas of Malabar, 
being Muslims, from 1937 onwards, came with- 
in the scope of the same Muslim Personal Law 
(Shariat) Application Act without any excep- 
tion. 

(15) In the present case, the Mapilla mem- 
ber of the tarwad died after the Muslim Per- 
sonal Lav/ (Shariat) Application Act came in- 
to force, but before Act 17 of 1939 was en- 
acted. As already pointed out. Act 17 of 1939 
was enacted to define and amend in certain 
respects the law relating to family manage- 
ment, partition and succession amount (about?) 
the Mapillas following the Marumakathayam 
law. Under S. 13 of this Act, any individual 
member of a tarwad may claim to take his or 
her share of the properties of the tarwad over 
which the tarwad has power of disposal and 
separate from the tarwad. Section 14 provided' 

“Two or more members belonging to the same 
tavazhi, may claim to take their share of 
the properties of the tarwad over which the 
tarwad has power of disposal, separate from 
the tarwad and enjoy the same jointly with 
all the incidents of tarwad property.” 

Section 18 is as follows: 

“Succession to the property obtained by an 
individual mernber on partition shall be gov- 
erned by the Islamic law of inheritance.” 

It is under this Act that the suit for partition 
has been laid by the plaintiffs and the sections 
referred to above enable any member of the 
tarwad or tavazhi to claim partition of the 
property and that once that partition is effect- 
ed and any member obtains any property un- 
der such partition, succession to that property 
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1873. In that S. 16(b) is repealed by S. 6 of 
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is governed by the Islamic law of inheritance. 
It is curious \hat at the time when this law 
was enacted, no notice appears to have been 
taken of the existence of the Muslim Personal 
Law (Shariat) Application Act enacted by the 
Central Legislature. It appears to me that, on 
a strict inteipretation of Act 2G of 1937, when 
this Act became applicable to all Mapillas 
from the date when it was enacted there was 
no need nor necessity for the enactment of 
the Mapilla Marumakathayam, Act (Madras 
Act 17 of 1939). However, in so far as that Act 
has been only an enabling measure giving the 
right to the members of the tarwad family to 
claim partition of their share in the property 
belonging to the family, it may not be said to 
be inconsistent with the Central Act, (Act 26 
of 1937) and it is also not necessary in the 
present context for me to examine the repug- 
nancy or otherwise of this measure to the pro- 
visions of the Central Act. In so far as the 
customary law of survivorship was abolished by 
the Muslim Personal law (Shariat) Application 
Act and in so far as Marumakathayam Act 
(Act 17 of 1939) enabled any member of the 
I Mapilla tarwad family to claim partition of the 
property belonging to the familj', it is clear 
that the right of succession to the property or 
any proprietary interest that any mernber of 
the Mapilla tarwad possessed in the joint fa- 
mily when the succession was intestate, be- 
came governed b 3 '' the Muslim Personal Law 
(Shariat) Application Act and not by any cus- 
tom or usage after 1937. Therefore, it is clear 
that intestate succession of the property be- 
longing to the Mapillas after 1937 could not 
be governed by any other imlo of law except 
that of the Muslim Personal Law (Shariat) 
Application Act governing the Muslims. 

(16) In this connection, the question has been 
raised by the learned counsel for the respon- 
dents, Mr. Achuthan Nambiar, that no member 
of a Mapilla tarwad has any separate pro- 
prietary interest in the tarwad, and, unless and 
until there was a proprietary interest in the 
tarwad, there was nothing that could devolve 
on his heirs on his dying intestate. He has 
relied upon the decision in — ‘P. P. Kunhamod 
Hajee v. P, P. Kuttiah Hajec’, 3 Mad 169. The 
question that arose in that case was the grant 
of a very improvident lease following on a 
course of conduct pursued for some years, in 
which the interests of a tarwad were persis- 
tently disregarded and it was held that ^ such 
a grant was sulTicient ground for removing a 
karnavan from the management of the tarwad 
property. The passage appearing at p. 175 in 
this decision relied upon by the learned coun- 
sel for the respondents is that a junior 
member cannot will away his share in the pro- 
perty belonging to the tarwad, that he is in- 
competent to alienate the estate and he as- 
.serts that the individual member in a Mapilla 
tarwad has no separate interest in the tarwad 
property and therefore nothing could devolve 
on his heirs on his death. I do not think that 
this decision is authority for the proposition 
set forth by the learned counsel for the respon- 
dents. This decision was long prior to the 
various enactments which had the purpose of 
.slowly taking out the Mapillas from the appli- 
cation of the customary Marumakathayam law 
in matters of succession, Wills and partition. 
The learned counsel for the respondents has 
also relied upon tiie decision in ‘Moidin Kutti v. 
Krishnan’, 10 Mad 322. In that decision the 
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suit was for a declaration that the debt for I 
which the decree was obtained was not a debt I 
properly due by the plaintiffs* tarwad and it I 
appeared that the plaintiffs and defendants 1 I 
and 2 alone of the members of the tarwad were I 
parties to the suit and that there were seve- j 
ral members of the tarwad not parties to the I 
suit. It also appeared that the plaintiffs did 1 
not in their plaint purport to sue on behalf 1 
of the tarwad. On p. 327, Kernan J. observes I 
as follows: I 

‘’The members of the tarwad not parties to I 
this suit, are not bound thereby. In these 
circumstances I am of opinion that indivi- 
dual members of the tarwad, as regards 
tarwad property have no rights vested in 
them separate from the tarwad, and that 
they can only sue as regards tarwad pro- 
perty in a suit, when all the members of 
the tarwad are either joined as plaintiffs or 
are made parties as defendants to the suit. 
Members of a tarwad can consent to parti- 
tion. It is the tarwad alone, as a body that, 
can sue and this only for the tarwad not for 
the benefit of any individual. The question 
was thus referred to a Bench composed of 
Muthuswami Aiyar, Brandt JJ. and myself, 
whether the two plaintiffs being members of 
a tarwad, are entitled to maintain this suit 
in the absence of the other members of the 
tarwad. See — ‘Arunachala v. Vjihialinga', 

6 Mad 27. I am not able to agree in the 
opinion of my learned colleagues that the plain- 
tiffs, in the absence of the rest of the tarwad, 
have any right of suit as regards tarwad pro- 
perty. The tarwad is a quasi-corporation &the 
individual members have no separate right to 
or in respect of tarwad property, save right 
of maintenance. A karnavan may sue to be 
declared a karnavan, but all the members of 
the tarwad should be parties. The right of 
a karnavan is not separate from the right 
of the tarwad. He represents in many in- 
stances the tarwad, and manages for the 
tarwad. I do not think that this is a ques- 
tion of procedure. It is one that goes to the 
root of the plaintifTs* title.” 

These observations have been relied upon by 
the learned counsel for the respondents to show 
that the junior member’s right is only to main- 
tenance and therefore, the Muslim Personal 
Law (Shariat) Application Act cannot apply 
to Marumakathayam tarwad, because the 
junior member has no separate right in the 
tarwad to devolve on his intestaej'. Except the 
right to maintenance, he has no separate right 
or interest in the tarwad property. I do not 
think that in the light of the subsequent en- 
actments referred to above regulating the suc- 
cession and inheritance to the property of 
IMapilla, who is a member of the tarwad, this, 
decision is of any avail in the present context. 
On the other hand, I am inclined to agree with 
the learned counsel for the petitioner that the 
rule of decision in — ‘Achuthan v. Kunjunni 
Nair’, 13 Mad L J -199, where it has been held 
that a claim by the junior members of a tarwad 
against the karnavan to enforce their rights to 
participate in the joint enjoyment of the tar- 
wad property according to a family Karar is 
not ‘‘a suit relating to maintenance** within the 
meaning of Art. 38, Sch. II to Act 9 of 1887 but 
is “a suit for the enforcement of a riglit to or 
interest in immoveable property” and is not 
cognizable by a court of small causes under 
Art. 11, Sch. II, Act 9 of 1887, applies to the 
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{] facts of the present case. In that suit, the 
t difference between the claim of a female mem- 
i ber of a joint Hindu family under the Mitak- 
shara law to separate maintenance and the 
f right of a junior member of tarwad to enforce 
t his right to participate in the joint enjoyment 
i of the tarwad property has been clearly brought 
'i out. Even so, in — ‘Ammini Ammal v. Padma- 
!1 nabha Menon’, 35 Mad L J 509 a Bench of 
j this court has held that it is clear that the 
right of a member of a tarwad for an allowance 
is an incident of co-proprietorship in the pro- 
, perty of the tarwad and that consequently that 
right could not be denied, unless circumstances 
show that the tarwad is not in a position to 
; give separate allowance. It has been held 

' further that the claim for the separate ailow- 

‘ ance by a junior member of a tarwad is an 

; indicia of proprietorship and not founded upon 

[ moral or quasi-legal obligations or on inability 

' to maintain himself or herself. The various 

. decisions in which the right to allowance was 
■ recognised to be based on the right of co- 

ownership of the property have been referred 
^ to in this decision. In — ‘Seshappa Heggede 

^ V. Chandayya Heggade*, 37 Mad L J 402, a 

I Bench of this court has again held that the 

* right to maintenance which a member of an 
Aliyasanthana family or a junior member of 

' a tarwad property possesses is property and 

? therefore the fii*st portion of S. 6, T. P. Act is 

I complied with. The various decisions relating 

* to the point have been again reviewed in this 

^ decision and it was observed that the T. P. 

Act was not opposed to the assignability of the 
'' maintenance of a member of a Malabar tarwad 
J or a member of an Aliyasanthana family; and 
it was finally held that if it is in the nature 
^ of a right in property and a right to main- 
j tenance that has been purchased, it cannot be 
the subject-matter of a suit in a Small Cause 
J court. Besides these the learned counsel for 

the petitioner has referred to “A Treatise on 
Malabar and Aliyasanthana law’* by Mr. P. R. 

? Sundara Aiyar, late Judge of the Court, p. 133 

of 1922 Edn. The learned Author states’ as 
' follows : 

“The word 'maintenance* is loosely applied to 
designate the right of the junior members to 
participate in the enjoyment of the family 
property. It is not a 'jus in re aliena’ like 
that of a widow. It is an incident to and 
a mode in which the proprietary right of 
each individual member of the Malabar tar- 
wad is enjoyed. To such a claim Art. 227 
and not Art, 128 of the Limitation Act ap- 
plies. Unlike mere claims for maintenance, 
their right when defined may be assignable. 
A suit for maintenance of this sort does not 
fall within the clause relating to maintenance 
in the schedule to the Small Cause Courts 
Act. The right of the junior member is ordi- 
narily restricted to his being maintained in 
the family house. In other words, no junior 
is ordinarily entitled to ,claim separate main- 
tenance, if the kamavan does not choose to 
allow it. There is nothing to prevent the 
Karnavan from allotting a separate main- 
tenance to one member and refuse to do so 
^ to another. It is not open to an Anandravan 
to claim separate maintenance for himself 
merely on the ground that it is allowed to 
another. In cons^uence of the absence of 
the right to partition, the question as to cir- 
cumstances under which a junior member is 
entitled to claim separate maintenance is of 


great importance in the Maruinakathayani 
law.” 

(17) It must be observed that at that time the 
Malabar tarwad was impartible and it is only 
later that the right to partition was vested in 
the members of the tarwad property under the 
later enactments. Therefore, I do not see any 
point in the learned counsel for the respondents 
contending that when the junior member of 
the tarwad is entitled to is not a proprietary 
interest in the tarwad property but that he is 
merely entitled to maintenance, in the sense 
in which such maintenance is available to 
women in the Mitakshara family. 


(18) In this case when the husband of the 
petitioner died he had a proprietary interest 
in the tarwad property and on his death, that 
proprietary interest did not become merged or 
extinct but devolved on his heirs under the 
Personal Law (Shariat) Application Act; and 
under Madras Act 17 of 1939 a junior member 
of the tarwad had a right to ask for partition 
of his share in the tarwad property. Even if 
the Mapilla Marumakathayam Act, Madras Act 
17 of 1939 was not enacted, the position would 
not have been different, for under the Muslim 
Personal law (Shariat) Application Act, it 
would have been still open to a junior member 
of the tarwad or his heirs to apply for a parti- 
tion of the property of the tarwad under the 
Muslim Personal lav/ (Shariat) Application Act. 
For, it cannot be denied that the object of the 
Muslim Personal Law (Shariat) Application Act 
was to put an end to all the anti-Islamic cus- 
toms and rules that had obtained the force of 
law and in their stead to apply the original 
principles of Islamic law itself. Therefore, 
when the customary law had to give way to 
the principles of Islamic law governing in- 
heritance and such other subjects so far as 
Muslims were concerned and which were equal- 
ly applicable to Mapillas as to Muslims of other 
parts of the country, there can be no substance 
in saying that what has been sought to be re- 
pealed by S. 6 of the Muslim Personal Law 
(Shariat) Application Act was not the Maru- 
makathayam law of inheritance, but only a 
custom. The Marumakathayam law of inheri- 
tance is based on a custom which was prevalent 
in the parts of the country where the Mappillas 
lived and it is that custom which has gained 
the force of law and it was that custom that 
was being applied to Mapillas under S IfiTnl nf 
the Civil Courts Act, III of 1873. But for the 
fact that that customary rule of inheritance 
which IS known as Manimakathayam law har? 
obtained the force of law, the courts Cukl 

to Mapilla families which lived L tanvad °f^ 
mihes. This distinction that is made between 

custom and Manimakathayam or Aliyasanthana 
law by the learned counsel for thfresSn"! 
is without substance and meaning “Custom” 
recogmsed by courts of law have obtakied thP 
force of law without any further St and 
therefore it is such customs which have gained 
the force of law that are sought to be nut an 
end to by the Muslims Personal Law (Shariat) 
Application Act and the application by S. 6 of 

of 1937. Custom happens to 
be the basis of customary law and &fore 
all customs contrary to the Islamic Personal 
Law, cannot have any force or validity after 

enactment of the Muslim Personal Law (Sha- 
riat) Application Act. voua- 
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nO) The learned counsel for the respondent 
has, however, coni ended that in S. 6 of Act 26 
of 1937, Madras Act 1 of 1018 is not repealed 
but only S. 16. Civil Courts Act. has been 
repealed and that, because S. 2 of the said 
Madras Act 1 of 1918 and the explanation 
thereof exclude the tarwad property from in- 
testate succession, it is contended that Muslim 
Personal Law fSharial) Application Act does 
not apply to tarwad properties. I am unable 
do follow the force of this argument. Madras 
I Act 1 of 1918 itself had the etl'ect of deviation 
I from the then existing customary law applied 
to the Mapillas of North Malabar who were 
governed by the Marumakathayam customary 
law and took the self-acquired properties of 
the Mapillas out of the scope ot marumaka- 
thayam rule of inheritance. 

(20) Therefore, it cannot be said that this 
Act 1 of 1918 required to be repealed because, 
in substance, it was in consonance with the 
aims and objects of the Muslim Personal Law 
tShnriat) Application Act. Though that enact- 
ment (Act 1 of 1918) did not touch the tarwad 
property as such, still in so far as customary 
succession to the tarwad property gets repealed 
by the Muslim Personal (Shariat) Application 
Act, there is no meaning in saying that Act 
1 of 1918 should also have been repealed by 
S. 6 of Act 26 of 1937. Even so, Act 7 of 1928 
which relates to the Wills of Mapillas as already 
set out made the Muslim law applicable to 
such wills made by Mapillas and the Muslim 
Personal Law (Shariat) Application Act has not 
made any reference to Act VH of 1928. As a 

, matter of fact S. 2 of the Muslim Personal law 
(Shariat) Application Act does not deal with 
testamentary succession, but primarily concerns 
itself with inlestate succession. 

(21) A further point has been raised by the 
learned counsel for the respondents that unless 
the individual member of the tarwad had 
claimed partition during his lifetime, he could 
not be deemed to have left anything to devolve 
on his heirs on his death. In the present case, 
the husband of the petitioner not having claim- 
ed the partition himself and not having ex- 
pressed any intention to separate L'om the 
tarwad, the learned counsel contends that on 
the death of such a member of the tarwad no 
question of inheritance or succession by his 
present heirs would arise. The learned' Sub- 
ordinate Judge would appear to have accepted 
this contention when he observes in the last 
portion of para. 4 of his judgment that: 

“The rights of Mapilla tarwad stand un- 
affected even after the passing of the Mussal- 
man Shariat Act and no individual member 
would have heritable right in the tarwad 
properties unless he himself volunteered to 
become a divided member during his lifetime. 
So it would appear lliat the petitioner would 
have no claim to any share in the tarwad 
properties.” 

I do not think that this contention has any 
substance. I cannot agree with the learned 
Subordinate Judge in his view that the member 
through whom the petitioner claims a right to 
bo impleaded as a party should have himself 
claimed partition during his lifetime, for as 
I have already observed, the interest of a junior 
member of a Mapilla tarwad is a proprietary 
interest in the property of the tarwad and tha't 
proprietary interest on his demise must be 
available to be succeeded to or inherited by 


the heirs or successors. When once the right | 
lo succession by the customary law of survivor- 
ship has been repealed by the Muslim Personal 
law (Shariat) Application Act and the Muslim 
personal law has been made applicable to all 
Muslims including Mapillas, there can be no 
force in the argument that the junior member 
of the tarwad should have claimed partition 
before his death in order that his heirs might 
claim a right to his proprietary interest in the 
tarwad properties. Whether the junior member 
did or did not claim a right during his lifetime 
to partition when his proprietary interest be- 
comes heritable under the Muslim Personal 
law (Shariat) Application Act, then, on his 
demise, his heirs would become automatically 
entitled to claim the right which has been left 
by him in so far as it has not been disposed 
of by any testamentary disposition. He would 
be deemed therefore to have died intestate in 
respect of his proprietary right or interest m 
the tarwad property and the surviving heirs 
of the deceased junior member would be en- 
titled to claim partition of the property and 
have their share or shares separated from the 
properly. It is not necessary, in my view, that» 
this proprietary interest of a junior member 
of a tarwad should have been already separat- 
ed in order to make it available to his heirs 
on his dying intestate. The proprietao' interest 
or right whether separated or not during hjs 
lifetime, would enure for the benefit of his 
heirs according to the law that was enacted 
in 1937 and the devolution of that right in the 
tarwad property owned by any member jointly 
with others would according to the law, devolve 
on his heirs when the junior member dies 
intestate. Prior to the enactment of Act 26 of 
1937 the position might have been dilTerent. 
but after the enactment of Act 26 of 1937, the 
devolution based on custom ha\ ing been put an 
end to by the said Act, Act 26 of 1937, the 
only method bv which the right of the junior 
member in the property would now devolve 
is, according to the Muslim Personal law (Sha- 
riat) Application Act, That portion of the 
Marumakathayam Customary law which ^ya^ 
till then in force having been repealed by the 
IMuslim Personal Law (Shariat) Application 
Act, the jurisdiction of the courts tc administer 
any such customary law in cases where the 
parties are Muslims having been taken away> 
it will be only proper and right that courts 
should now administer the Muslim 
law between Muslims in accordance 
provisions of the Muslim Personal Law (^ " 

riat) Application Act. The mere fact that the 
Madras Legislature enacted a subsequent 
moasuro, viz., Act 17 of 1939 by which it was 
sought to regulate the partition of Uirwatt 
properties, cannot be said to militate in an> 
way against the provisions of the Muslim Per- 
sonal law (Shariat) Application Act, nor could 
it be said that this provincial measure rtsusci- 
tales or continues in existence the customar\^ 
law which has been repealed by the pro\nsions 
of the Central Act (Act XXVI of 1937).^ I uo 
not see any substance in the observation ot 

the learned Subordinate Judge that the MapiHn 
Marumakathayam Act, (Act XVII of 1939) 
recognises the legal existence of ^lapilla Maru- 
makathayam tarwads owning properties even 
after the Muslim Shariat Act. He has relied 
upon the decision in — ‘Katheesumma v. 
Beechu*, 1949-2 Mad LJ 268. In that decision 


1963 


Ayisumma V. Mayomootpiy Umma (Basheer Ahmed Sayeel J,) Madras 43l 


Satyanarayana Rao J. on a difference of opinion 
between himself and Panchapagesa Sastri JJ. 
observed, 

“In the case of Mapillas governed by the 
Marumakathayam law an indefeasible right 
to claim partition by a member of the tarwad 
was conferred for the first time by the Mapilla 
Marumakathayam Act, 1938, Act XVII of 1939. 
The provisions of the Nayar Marumakatha- 
yam Act and the Mapilla Marumakathayam 
Act being analogous, there is no reason for 
not applying the principle of — ‘Kunchi 
Amma v. Minakshi Amma’, 70 Mad L J 114: 
59 Mad 693 to members of Moppla tarwads”’. 
In this case, the point that has been considered 
was whether a member of a Mitakshara Hindu 
joint family or a member of the tarwad gov- 
erned by the Marumakathayam law can become 
divided in status by issuing a notice of inten- 
tion to separate, to the manager of the joint 
family or the karnavan of the tarwad without 
issuing notice to the other members. Viswa- 
n^tha Sastri J. answered the question in the 
affirmative on a difference of opinion between 
Satyanarayana Rao and Panchapagesa Sastri 
JJ* 


J • J • . f » ^ ^ now arisen in this 

petition was not the subject-matter of any dis- 
cussion in the said decision, nor is there any 
reference to the Muslims Personal Law (Sha- 
riat) Application Act, in the course of the judg- 
ment of Viswanatha Sastri J. on the point as 
to whether the customary law of devolution 
by survivorship as it obtained under the Maru- 
makathayam system was or was not repealed 
by the Muslim Personal law (Sharjat) Amica- 
tion Act. I do not think that this decision is 
of uny assistance or avail to the learned counsel 

respondents It must be remembered 
that this suit in which the petitioner applied 
for being impleaded as a party is itself one 
for paitition by five of the members of the 
tarwad and when once five such members havl 
expressed their intention to get themselves 
separated from the tarwad and want separltl 
possession of their shares nothing could pr^ 
^if”. petitioner to come on record to claim 

ihe^Hemls? she became entitled to on 

the demise of her husband, who died intestate 

and who was entitled to a right of share in 

husband having 
died, the Muslim Personal Law (Shariatl Annii 
cation Act having come into whi^g^ n 

turn regaled the customary law of surviW 
ship and left the right of the deceased husband 
intact to be succeeded to and inherited by his 


(23) The learned counsel for the resnonrlent. 
has invited my attention to two other decisiom 
which he has rehed upon in the course of 
arguments. The first of them • 

in - -Mohiuddin v. Sofia Kitin’ llRn'qin 
2 Cal 464. The learned counsel for ?hi^ res 
pendents contends on the basis of ■ • 

that the effect of S. 2 of the Mnsl^ decision 

Law (Shariat) Application AcT was 
repeal the decisions according to equity anc 
good conscience. That was a case in wWcl 
the questmn of wakf was considered and ha 
no material bearing on the question now a' 
Section ^7 of the Muslim Personal Taw 
(Shariat) Application Act repeals the whole n- 
S. 16, Civil Courts Act, in so far as that sectior 
IS inconsistent with the Muslim Personal La^ 

d that the customary law of succession bj 


survivorship was left intact by S. 6 of th^ 
Muslim Personal Law (Shariat) Application 
Act. Where the customary right of succession 
by survivorship was enforced by courts in 
India by virtue of clause (b) or clause (c) of 
S. 16 of the Civil Courts Act, in so far as such 
decisions were inconsistent with the provision-* 
of the Muslim Personal Law (Shariat) Applica- 
tion Act, they should be deemed to have beea 
repealed. Therefore, if there is any rule of 
law which has been in force by virtue of the 
courts having acted under clause (c) of S 16 
of the Civil Courts Act, if that rule of law is 
inconsistent with the provisions of Act 26 of 
1937, then certainly to that extent that rule of 
law would also stand repealed. I do not think, 
therefore, that this decision relied upon by the 
learned counsel for the respondents is of much 
assistance to him. The second decision which 
has been referred to by the learned Counsel 
for the respondents in this connection is the 
one in — ‘Kunhi Pathujma v. Sundara Iyer’, 
ILR (1945) Mad 631. This decision was on the 
question of guardianship and it was held that 
the question of guardianship shall be governed 
by the Marumakathayam customary law. But 
it should be noted that the question arose in 
respect of agricultural lands and agricultural 
lands at the time when this case came up for 
decision were excluded from the scope of S. 2 
of the Muslim Personal law (Shariat) Applica- 
tion Act. Therefore, no reference in the said 
decision was made to the said Act (Act 26 of 
1937), and the decision proceeded on the basi^ 
of the law then existing in regard to agricul- 
tural lands which had been excluded from the 
operation of S. 2 of Act 26 of 1937. It was onlv 
m 1949 by the amending Act, (Madras Act 18 
of 1949) that agricultural lands were brought 
within the scope of S. 2 of the Act 26 of 1937. 
This decision therefore has no relevancy to th'=‘ 
facts of the present case. Therefore, not much 
reliance can be placed on the subsequent 
enactment of Act 17 of 1939 the Mapilla Maru- 
makathayam Act, which only prescribes the 
method of securing partition of the estate 
which was impartible formerly, and it cannot 
by any means be assumed that this later Pro- 
vincial Act has the effect of nullifying or in- 
validating what has already been declared to 
be the law applicable to Muslims by virtue of 
Act 26 of 1937. ' 

(24) Therefore on a consideration of the 
entire circumstances of the case and for the 
reasons that I have already given, I do no^ 
think that the learned Subordinate Judge was 
right in the approach he has made to the 
question at issue. I am of the opinion thaii 
under the law as it now stands after the Mu<;lim 
Personal Law (Shariat) Application Act whe- 
ther the husband of the petitioner had declared 
his intention to get himself separated or not. I 
on his having died intestate, his right in the i 
property would be available to his heirs to! 
devolve according to the Muslim law and that; 
the petitioner was entitled to be brought on ' 
record as a party to the suit for partition in' 
order that she might put forth her claim to her ^ 
deceased husband’s right or interest in the ' 
tarwad property left by him. 

(25) The learned counsel for the respondent^ 
has urged that in view of the fact that this 
petition has raised some important questions of 
law the matter should be posted before a Bench 
for decision. I do not think that this is a 
sufficient reason for me to direct this matter to 
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posted before u Bench. The matter appears 
to be plain and simple. The petition is allowed 
vith costs. 

B/H.G.P. Petition allowed. 

A.T.R. W3?> MADRAS 433 (Vol. 40, C. N. 164) 

MACK J. 

T. Vinayaka Mudaliar, Appellant v. Mindala 
Pottiamma, Respondent. 

A. A. O. No. 118 of 1951, D/- 16-9-1952. 

Workmen’s Compensation Act (1923), Ss. 2 
fl)(u) and 3 — Employment for purposes of 
bii.siness. 

Where a person invests capital in build- 
ing a number of houses with a view to 
obtain profits by letting the houses on rent 
‘he employment of workmen directly by 
him in the construction of those houses is 
lor the purpose of his business. He cannot 
avoid his liability to compensate a work- 
iiian engaged in the construction merely 
liccause construction of houses is only his 
. subsidiary business and his main business 
is something else: AIR 1933 Cal 63; (1910) 

2 KB 903 and AIR 1929 Bom 179, Disting. 

(Para 4) 

Anno: Workmen's Com. Act, S. 2(1) (n) N. 3, 
3. 3 N. 1. 

K. R. Krishnaswami for T. K. Rangaswami, 
f(jr Appellant; R. Thirumalaiswami Naidu and 
3. Itlohan Kumaramangalam, for Respondent. 

HEFERENCES: Courtwise/Chronological/ Paras 
^’20) 53 Bom 203: (AIR 1929 Bom 179) 3 

{’33) 60 Cal 24: (AIR 1933 Cal 63) 3 

.1010) 2 KB 903: (79 LJ KB 1168) 3 

JUDGMENT: This appeal under the Work- 

men’s Compensation Act raises for determination 
in interesting point which does not appear to have 
been specifically decided in any reported case. 
The appellant is one Vinayaka Muduliar who 
:-laims to be by vocation a printer. He engaged 
one Munuswami a cooly, as a mason along v/ith 
another Munuswami P. W. 2 to construct a house 
without engaging the .services of any contractor. 


if a workman engaged by the contractor sustains 
injury. In — ‘Kavnani Industrial Bank Ltd. v. 
Ranjan’, 60 Cal 24, it was held that house build- 
ing was not ordinatily part of the trade or busi- 
ness of a bank and a bank which had contracted 
with different people to do different 
parts of house-building work was held to 
be not liable as a principal, under section 12. 
There was reference in that decision to — ‘Skates 
V. Jones & Co.’, (1910) 2 K. B. 903, in which two 
shopkeepers who also kept a billiard room joined 
in running a skating rink and entered into a con- 
tract with a person to remove and re-erect the 
iron structure which they purchased. It was 
held that the two shopkeepers were not liable as 
principals as the work in wliich the workman was 
injured was not part of their trade or business. 
Another decision to the same effect is — ‘Rabia 
Mahomed v. Agent G. I. P. Rly.’, 53 Bom 203, in 
which the G. I. P. Railway entered into a contract 
with a company to construct a transmission line 
to carry electric power to various sub-stations on 
the railway. The deceased workman was employ- 
ed by the contractors and died in the course of 
such employment. It was held that the railway 
were not liable as the setting up of overhead 
electric cables for the purpose of transmitting 
electric power to the railway was not ordinarily 
part of the trade or business of the principal, 
i.e., the railway under S. 12. 

(4) This is not a case coming within the scope 
of S. 12, there being no principal and no one under 
any contractual relationship with the principal 
who actually employed the workman. The point 
arising for determination must be answered with 
reference to the definition of workman in S. 2(1) 
(n) of the Act. In the present case the deceased 
workman’s employment was admittedly not of a 
casual nature. The point is whether he was em- 
ployed for the purpose of Vinayaka Mudaliar's 
"trade or business". The evidence sliows that 
Vinayaka Mudaliar had built tliree houses by di- 
rectly employing masons without resort to a con- 
tractor. If he had engaged a contractor he would 
quite clearly not be liable as a principal under S. 



The former Munuswami died on 18-12-1948 as 
a result of being engulfed in earth. His widowed 
inoLhcr filed an application, it would appear, on 
11-4-1950 for compensation, under the Workmen’s 
Compensation Act. The Commissioner awarded 
her Rs. 2400 under sch. IV negativing the conten- 
lion of the employer that the deceased was not at 
the time of the accident a workman within the 
meaning of S. 2(l)(n) of the Act. 

(2) According to P. W. 2 he and the deceased 
Munuswami were each paid Rs. 3 a day by Uie 
appellant who used to build houses and let them 
on rent. They had constructed or were construct- 
ing three houses for him. This has not been 
specifically denied in the witness-box by Vinayaka 
Aludaliar. who took the position that the deceas- 
ed Munuswami was employed by the maistry who 
was supervisii^ the work and was paid by him. 

(Z) The definition of a workman under S.2(l)(n) 
excludes a person whose employment is of a 
casual nature and who is employed otherwise than 
ior the purpose of the employer's trade or busi- 
ness. The simple point for determination in this 
appeal is this: Did Vinayaka Mudaliar employ Uiis 
deceased mason for the purpose of his trade or busi- 
ness? Mr. K. R. Krishnaswami for the appellant 
has relied on some decisions under S. 12. Work- 
men’s Compensation Act, which casts upon the 


12 of the Act. Not having engaged any con- 
tractor and himself having engined workmen 
directly to build the houses in which presiunablyi 
he had invested capital with a view to obtaining 
profit and gain to himself, it is extremely difficult 
to hold that he did not employ this workman for 
the purposes of his business. It is urged that his 
main business was printing. I do not tliink that 
liability to compensate a workman can be avoided 
by an employer having several businesses, say of 
printing, house constniction and also manufacture 
other than printing. The position may be quite 
different if a person in the construction of a 
house for his oto residence directly employs work- 
men. In such a case it would not be possible to 
hold that the workman was employed for the 
purposes of the employer’s ‘'business". But when 
a person employs a workman to build a niunber 
of houses, as in Uie present case, without the 
service of any contractor, he must be deemed to 
have employed him for the purpose of his busi- 
ness. There is such a thi^ as a subsidiary busi- 
ness as apart from a main business, Otherc?ise| 
if a different view were to be taken it would 
mean that the liability to compensate a bona fide 
workman as defined inS. 2(lUn> of tlie Act can 
be defeated by employers on the pretext that they 
have more than one business. I think the Oom- 


princlpal who contracts with another person for missioncr has rightly held that the deceased Munu- 
the execution of the whole or any part of any swami was a workman under S. 2(lKn) whose 
work which is ordinarily pai*t of the trade or widowed mother was entitled to compensation 


business of the principal, liability under the Act under the Act. 
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(5) Another point has been taken, namely, that 
this claim was filed after nearly 16 months, on 
11-4-1950, whereas under S. 10 of the Act a limi- 
tation period of one year is prescribed. The 
proviso, however, gives the Commissioner full dis- 
cretion to decide any claim to compensation not- 
withstanding that notice has not been given or 
the claim has not been prefeiTed in due time if 
he is satisfied that the failure was due to suffi- 
cient cause. The applicant in this case gave an 
explanation, namely, that notice of the accident 
was not served by reason of the applicant having 
applied to the opposite party for payment of com- 
pensation on several occasions and to his giving 
her Rs. 40/- for funeral expenses and putting her 
off by all sorts of evasive replies. This point does 
not appear to have been taken before the Com- 
missioner, and I can only presume that he was 
satisfied that the failure to make the claim in 
time was due to sufficient cause. The appeal 
in the result is dismissed with costs. 

B/M.K.S. Appeal dismissed. 
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KRISHNASWAMI NAYUDU J. 

N. M. Shanmughasundaram Mudaliar, and 
another, Appellants v. Chidambaram Pillai 
and another, Respondents. 

Appeals Nos. 454 and 455 of 1949, (Trans- 
ferred appeals) and C. R. Ps. Nos. 1903 to 1906 
of 1947, D/- 8-9-1952. 

(a) Contract Act (1872), S. 25 — Agree- 
ment to pay — Credii entries in debtor’s ac- 
tcount books alleged — Non-production raises 
adverse presumption. 

Bonus as such would mean ‘ex gratia’ 
payment and there cannot be an action to 
enforce the payment of such an ‘ex gratia’ 
payment but if it is established that in 
fact there was an arrangement to pay a 
certain sum as bonus and that it would 
be part of the contract of service between 
the parties, such a contract is enforceable. 

It cannot, therefore, amount to a promise 
without consideration, the consideration 
being the plaintiffs’ services to the defen- 
dants on an express agreement that they 
were to be paid two sums, one described 
as salary and the other as bonus AIR 
1925 Mad 192, Foil. (Para 4) 


(b) Limitation Act, S. 19 
(Contract Act, S. 25). 


Balance sheet 


The entries in Balance sheet could not 
be taken as acknowledgment in writin<» 
under^S. 19 nor could they be held to 
amount to a contract to pay a barred debt 
under S. 25 of the Contract Act the en- 
tries being not in the handwriting of the 
defendants, admittedly having been writ- 
ten by one of the plaintiffs, AIR 1928 Mad 
27, Not foil. (Para 6) 


(c) Limitation Act, Arts. 
Scope. 


64 and 85 


Mere credit entries in the books of ac- 
count of the debtor would not be sufficient 
to either constitute a contract to pay a 
barred debt or to enable a trust to be im- 
plied therefrom, and neither Art. 64 nor 
Art. 85, Limitation Act, could be made 
applicable. AIR 1953 Mad 16, Disting. 

V 8V 

<d) Limitation Act, Art. 102. 

1953 Mad/55 & 56 


Wages may generally be applied to all 
kinds of payments, which are made perio- 
dically so long as services of the em- 
ployee are at the disposal of the master. 
AiR 1918 Mad 366, Rei. on. (Para 9) 

Anno: Contract Act, S. 25 N 1, 10; Liin Act, 
S. 10 N. 7, S. 19 N. 18, 46a; Art. 7 N. 1, 2; 
Art. 64 N. 2; x^rt. 85 N. 2; Art. 102 N. 2, 4. 

V. Seshadri and K. S. Ramamurthy, for Ap- 
pellants; H. Gopalaswami Iyengar, for Peti- 
tioners; R. Ramamurthy Iyer, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
C44) 1944-2 Mad LJ 29: (AfR 1044 PC 78) 7 

(’18) 41 Mad 528: (AIR 1918 Mad 366) 9 

(’24) 47 Mad LJ 791: (AIR 1925 Mad 192) 4 

(’28) AIR 1928 Mad 27: (106 Incl Cas 229) 5, 6 
(’45) 1945-2 Mad LJ 164: (AIR 1945 
Mad 473) 7 

(’52) 1952-2 Mad LJ 308: (AIR 1953 
Mad 16) 7 

JUDGMENT : The appellants are the de- 
fendants in O. S. Nos. 165 of 1947 and 164 of 
1947 and in S. C. S. Nos. 133, 187, 119 and 186 
of 1947 filed in the District Munsif’s Court, 
Erode. Tiie plaintifl's in those suits were em- 
ployed under the defendants as accountants., 
clerks, and cloth-holders in their cloth busi- 
ness. The common case of the plaintiffs in all 
the suits is that they were employed under 
the defendants, that their salary was fixed in- 
clusive of bonus and that while the salary w'as 
being paid, the bonus has not been paid, in 
some cases fully and in some cases partiallj". 
The suits, therefore, were instituted for the 
recovery of the amount of the bonus, which 
remained unpaid. The defendants contended 
that there was no agreement to pay the plain- 
tiff's any bonus and as bonus depends upon 
one’s sweet will and pleasure and it is a mere 
gift, no suit could be filed in respect of the 
same. They also pleaded bar of limitation to 
the suits. The lower Court passed decree in all 
the suits. The defendants filed appeals against 
O. S. No. 165 of 1947 and against O. S. No. 
164 of 1947 in the Subordinate Judge’s Court. 
Coimbatore, but the appeals were transferred 
to the High Court to be heard along with C. 
R. P. Nos. 1903 to 1906 of 1947, which were re- 
vision petitions filed by the defendants against 
iho decree in S. C. S. Nos. 133, 187, 119 and 
186 of 1947. 

(2) Two contentions were urged before me: 
(1) That no suit is maintainable for recovery 
of bonus which is an ‘ex gratia’ payment and 
that, in any event, there was no agreement 
for payment of such a bonus, and (2) The 
claims are barred by limitation. 

(3) These payments of salary and bonus 
are stated to have been agreed to be paid an- 
nually and the amounts claimed in the seve 
ral suits are based on thie agreement to pay 
the bonus every year at differing rates in 
several suits. The plaintiffs have examined 
themselves and also relied on the account 
books maintained in the business which were 
stated to have been written by Chidambaram, 
the plaintiff in O. S. No. 165 of 1947 These 
account books are not forthcoming but it is 
stated that there are in the accounts of every 
year credit entries in the ledger pages of each 
of these plaintiffs of not only the amount of 
salary but also the amount of bonus stipulated 
for. Chidambaram filed Ex. A. 1, which is a 
copy of the balance sheet for the year 1943-44 
and the balance sheet shows the amounts cre- 
dited to four of the six plaintiffs, which they 
claim in these suits and which amounts are 
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It) 1>!‘ lilo r^alaiico due in • respect ox 
bonus. V/.:. .V L does not ^ivc particulars as to 
dv nature of the nniounls to which credit has 
l)Lv:i given but there is the evidence of the 
pUuiitiH's taa; these amounts represent the 
oalaufr fU;c' i'or bonu.s agreed upon. 

Tile -\p!anation for the non-production of 
111 , oun- books, of which the defendants 
mU't 1)0 in p-xsscssion- is that they have been 
iilorl wiili Tno incomc-Lax authorities to whom 
income-t),:; iLturns lor Ihc years l!)-12-43, 194:’.- 
14 and liave been .‘ubmittCvl and pend- 

ing scrutin'.'. it is stated the liooks have not 
been re'urned Tlic 2nd defendant examined 
himself as D. W. !. Ho is unable to say whe- 
ther Ex. A 1 is a true copy of the accounts 
and stales that the account books were filed by 
the defendants about five moidhs prior to the 
date of his examination, witix liic Exoess Pro- 
fts Tax authorities and that they did not at- 
tempt to got tiio a^'count books after the suit. 
14o docs !\ot know whether defendant 1 made 
any attc-nipt to gel Iheni. Tiic 1st defendant is 
ai)i):irenf 1 y not taking any interest in the suit 
as he lias not examined himsclf> leaving dc- 
letKiaiU 2 to face the trial. The 2nd defendant 
furtiicr says that ho did not verify the balance- 
sheet and that he does not know if they de- 
ducted the bonus amounts from the gross- 
profls earned by them and showed the balance 
as net profits to the income-tax authorities. 

^4) In \’ic\v of the specific allegation in the 
plaint that credit lias been given from time 
10 time for the respective amounts of salary 
and bonus due to the respective pUuntilVs, it 
is incumbent on the defendants io produce the 
account books and prove that the slate of the 
aceounts do('s not rAippovt the plainlifs’ con- 
leniion. Except taking a subpeona for their 
production, the defendan.t.s did not apparently 
take any serious steps to iuxve them produc- 
ed as evidence and lliL'ir failure to do so 
would justify an adverse inference to be 
drawn, that by their production the case 

of the rlefcndanls would not receive any sup- 
port. There is no reason to disregard the 
gcnuiiicness arul Ihe trulh of the entries in the 
IxaiaiK'c sheet, Ex. A. 1 and lliat wouUl be 
suniciont to show that the course of business 
and the nature of the accounts must have been 
what is slated by the plaintilVs, viz., timt there 
was an arrangement to pay not only salary but 
hopns (wory year. This would be amply pro\’- 
ed by the fact of credit entries being made 
from time to time in the books of account 
maintained on behrilf of Die defendants. Bonus 
as such would mean ‘ex gratia’ payment and 
there cannot be an action to enforce the pa.v- 
ment of such an ‘cx gratia’ payment but if it 
, is e.slablishod that in fact tliore was an ar- 
1 rangement to pay a certain sum as bonus and 
that it would ho part of the contract of ser- 
vice bclweon the parties, there is no reason 
why such a ('ontract should not bo enforceable. 

This aspect was dealt with by a Bench of 
this Court in the decision reported in — ‘Kann- 
ka.saitnpathi v. Hajee Oosman’, 47 Mad IJ 791, 
and as observed by one of the learned Judges, 
the claim of liie plaintilT should be deemed to 
lie Iiascd on a contract, apart from any ques- 
tion whatever of a contemplated gift or a com- 
nletod gift and apart from any relationship 
between the parties of depositor and depositee 
or creditor and debtor and the plaintiff had a 
case on tlic fooling of a contract which was 
clearly sustainable. It eannot, thercf 9 re, 
amount to a promise without consideration. 


the consideration being the plaintiff’s services! 
to the defendant on an express agreement that! 
they were to be paid two sums, one described! 
as salary and the other as bonus. In this case, 
such an agreement has been proved both by 
the evidence of the plaintiffs and by Ex. A., i. 

The lower Court rightly held that the defen- 
dants arc liable to pay the bonus. There is no 
dispute as to the amount due and, therefore, 
the decree of the lower Court would be sus- 
tainable. 

But there is the further question that 
requires to be considered as to whether the 
suits are within time. It is urged on behalf oL 
the appellants that the payments agreed upon 
as salary or bonus are wages and Art. 7, Limi- 
tation Act, would be the proper article that 
would be applicable and as such all the claims 
made bv the plaintiffs would be barred by 
limitation. The lower Court held relying on a 
rlocision reported in — ‘Chinnan Chetti v. 
Vilalhan’, AIR 1928 IMad 27, that where the 
wages instead of being paid then and there to 
I lie servant are credited to his account in the 
account books, the law of limitation applica- 
ble is not that under Art. 7, but the ordinary 
rule of limitation between a creditor and a 
debtor. In this case, i.e., in — ‘Chinna Chetti 
V. Vilathan’, AIR 1028 Mad 27, where a domes- 
tic servant sued for wages, it was found that 
where the master instead of paying the salary 
to the servant then and there gives credit in 
his account book and treats the servant as his 
creditor. Art. 7 does not apply. The learned 
Judge obsor\'cs as follows ; 

‘■Both the lower Courts have relied^ upon 
these entries as saving the bar of limitation. 
The suit for wages as a domestic servant no 
doubt must be brought within one year after 
the same became due. But it is open to a 
master instead of paying the salary then and 
there to give credit in his account books and 
treat the servant as his creditor. It would 
make no dilTerencc whether the master 
gi\'os a pronote for wages or whether he 
gives credit in his account books and treats 
him as his creditor. If the master does that, 
then the law of limitation applicable is not 
that under Art. 7 but the ordinary rule of 
limitation as to debtors.” 

Whether bv a mere credit entry in the book of 
the debtor, the creditor would be entitled to 
volv upon it ns forming a contract between the 
creditor and the debtor appears to me to be 
rather diTicult to hold. 

(8) In Ihe present cn.sc, in so far as Ex, A. 1 
is concerned, it could bo relied upon in sup- 
port of the plainlitfs’ case that there was ongi- 
rially an agreement between the paj^ties for 
the payment of bonus as part of the 
ration but whether Ex. A. 1 could be further 
relied upon as saving the bar of limitation is 
what has to be determined now. The entries 
in Ex. A. 1 could not be taken as acknowledg- 
ment in writing under S. 19, Limitation Act, 
nor could they be held to amount to _a con- 
tract to pay a barred debt under S. 25, Con- 
tract Act. It is very difficult to hold that at 
more entry would bv itself bo sufficient to con- 
stitute a contract between the creditor and 
the debtor. The entries in Ex. A. 1 are not m 
the liandwriting of cither of the defendants 
admittedly having been written by Chidajn- 
barnm, one of the plaintiffs in one of the suits 
Eitliov to constitute an acknowledgment under 
S. 1?). TJmitation Act, or to be a contract un- 
dor S. 23, Limitation Act, it must be in writ- 
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ing and signed by the person who makes him- 
self liable under the contract. None of these 
conditions are satisfied in the present case. I 
find it very difficult to agree with the learned 
Judge who decided — ‘Chinnan Chetti v. Viia- 
than’j AIR 1928 Mad 27, that there is no diffe- 
rence between an entry in an account book 
and a promissory note for wages. A promis- 
sory note would certainly stand on a different 
footing and a credit entry in an account book 
cannot have the same effect. 


(7) It is urged on behalf of the respondents 
that when once an entry appears in an account 
book maintained by a debtor, there is a rela- 
tionship of creditor and debtor created and 
either Art. G4 or Art. 85, Limitation Act, can 
be made applicable. In so far as Art. 64 is con- 
cerned, it is for money payable to the plaintill 
for money found to be due from the defendant 
to the plaintiff on accounts stated between 
them and time begins to run from the date 
when the accounts are stated in writing sign- 
ed by the defendant or his agent duly autho- 
rised in this behalf, unless where the debt is, 
by a simultaneous agreement in writing sign- 
ed as aforesaid, made payable at a future time 
and then when that time arrives. Art. 85 re- 
lates to the balance due on a mutual, open and 
current account, which certainly can have no 
application in this case. None of these articles 
would be of any assistance to the appellant. 
The learned Counsel urged further that when 
once the amounts, which are stated to be due 
to the plaintiffs, have been mentioned in the 
account books from time to time and there is 
a course of transaction to show that the de- 
fendants intended to divest themselves of this 
amount pointing out the persons who should 
be benefited by them, a trust could be im- 
plied from such entries in the account books 
and that, therefore, the question of limitation 
would not arise. 


Reliance was placed on a decision of Bashee 
Ahmed Sayeed J. in — ‘Devar and Co ^ 
Radhakrishna Naidu’, 1952-2 Mad LJ 301 
where it was held that, 

“Where the employer has credited the err 
ployee in his accounts with the dearnes 
allowances and bonuses and represented t 
the income tax department that thos 
amounts so set apart have been paid ove 
to the employees from year to year it woul 
certainly constitute a trust in favour of th 
employee especially when loans to the eir 
ployee have been debited and repayment 
and loans and also salaries have been credii 
ed iri such accounts. The cash has been suff 
ciently allocated and separated from th 
general funds of the employer.** 

Applying the principles laid down in the PnV 
Council decision - ‘Chambers v. Chamber^ 
1944-2 Mad LJ 29 (PC) and ~ ‘R^SSa 
Chettiar v. Palaniappa Chettiar’, 1945-2 Ma 
LJ 164, the learned Judge observed that he wa 
inclined to hold that the action of the deter 
dants in having made not merely the entrk 
in the account books but also in having renn 
sented to the income-tax department that thes 
amounts have been set apart for the plainti 
and tne other employees and that they hav 
been paid over to the employees from year t 
year would certainly constitute a trust i 
favour of the plaintiff. ^ ^ 

Further the learned Judge notes with refei 
ence to the case before him that 

"the credit entries do not stand by themselve 
as mere credit entries in favour of the plair 


tin. A reading of the exhibits containing the 
credit entries would show that this is some- 
thing like a running account wherein there 
are also debit entries against the plaintin'.” 
On the facts of the case, the learned Judge 
held that a trust was created and it was, there- 
fore, open to the employees to enforce the re- 
covery of the amounts as on the basis of a 
trust. This decision may be helpful to the case 
of the plaintiffs but the difficulty arises owing 
to the paucity of evidence as to whether, in 
tact these amounts were taken into account in 
the income-tax returns, i.e., whether the defen- 
dants had claimed credit for these amounts in 
the return submitted to the income-tax depart- 
ment. In the absence of the features, which 
are present in the case referred to, viz., about 
the course of transaction which would only be 
ascertained from the account books which un- 
fortunately have not been produced in thi.s 
case and for which, in my view, the defendants 
are really responsible, I am unable to apply 
the principle of trust to the case before me. 

(8) In the view I have taken that mere cre- 
cit entries in the books of acr’ount would not 
be sufficient to either constitute a contract to 
pay a barred debt or to enable a trust to be 
implied therefrom, it is further necessary to 
determine whether the suit claim comes within 
any of the articles of the Limitation Act Arti- 
cle 7, which was relied upon on behalf of the 
appellants refers to claims relating to the 
wages of a hou.sehold servant, artisan or 
labourer where one year’s period is provided 

when the wages accrue due The 
P-aintifls belong to none of the categories 
mentioned in Art. 7. The only other article 
which relates to wages is Art. 102. 


(0) Article 102 deals with wages not other- 
wise expressly provided for by the schedule 
and three years period of limitation is provid- 
ed from the time when wages accrue due The 
question still remains whether the pay of th*^ 
plaintiffs could be treated as wages. Wages'^ 
though they may be restricted to the remune- 
ration for mechanical or muscular labour or 
to such amounts as are usually paid at short 
intervals, may be held to include payments to 
any kind of employee where a remuneration is 
provided for his services. Wages means ac- 
cording to the Concise Oxford Dictionary 
“amount paid periodically especially by the 
day or week or month for time during which 
workman or servant is at an employer’s dis- 
posal.” It can be held in the present case that 
wages may generally be applied to all kinds 
of payments, which are made periodically so 
long as his services are at the disposal of the, 
master. In — ‘Bharadwa.1a Mudaliar v Arunn * 
chala Gurukkal-, 41 Mad 528, Art 102 was 
held to be applicable to a suit Tnstituted by 
an archaka against a trustee as regards the 
pay and perquisites and it was held that the 
suit was Mt barred as regards such a claim, 
the same having been instituted within three 

years from the date from which the pay had 
become due. ^ 


(10) In my view, therefore, the proper arti- 
cle that would be applicable to the present 
case would be Art. 102. The plaintiffs would 
not tnen be entitled to the full amount of the 
decree passed bv the lower Court. The .suits 
were instituted in April 1947 and they will be 
entitled only to the bonus claimed in all the 
suits except in S. C. S. No. 186 of 1947 for the 
years 1943-44, and 1944-45. In S. C. No. 186 of 
1947 the claim is from 1941 to 1944 i.e., 1941-49 
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1942-43, 1943-44 and tticy will be entitled to 
the bonus due for the year 1943-44. 

(11) The decrees will, therefore, be modified 
by excluding the amounts for the years 1941- 
4? and 1942-43. Subject to this modification, 
the appeals and petitions are dismissed. If for 
the period prior to 1942-43 any amounts^ have 
been received by the plaintills, they will be 
permitted to appropriate it for the period from 
1941 to 1943. There will be no order as to costs. 

B/D.H. Order accordingly. 
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Nandipi Nagi Reddy, Petitioner v. \'adde Ven- 
katappa, Respondent. 

Criminal Revn. Case No. 188 of 1951 and 
Criminal Revn. Peln. No. 187 of 19al, D/- 
21-2-1952. 

(a) Criminal P. C. (1898), S. 145 — Conti- 
nuation of proceedings. 

Proceedings under S. 145 should not be 
readily continued in the following cases 
viz., where there is ample time for the 
obtaining of a civil remedy, criminal 
action is injustice; where, in the circum- 
stances of the case, proceedings under 
S 107 have become more appropriate; 
where the object is to drive the other 
party to a suit as a plaintiff with respon- 
sibility for a burden of proof which other- 
wise would not be his. Where both the 
parties had submitted their difference to 
an arbitrator and an award had been 
passed and one of the parties resiled from 
it, the proper thing is to go to the civil 
Court and not ask to be relegated_ to a 
previous state of things simply to jockey 
for a favourable position in the criminal 
Court and compel the other party to file 
a suit 

(b) Criminal P. C., S. 145 (5) - Effect of 

Older — When order is passed, the Mapstrate 
ceases to have jurisdiction, notwithstanding 
that by mistake he omitted to withdraw the 
order of attachment previously passed by him. 
15 Cal WN 271, Foil. (Para 12) 

Anno: Cr. P. C., S. 145 N. 5, 56. 

(c) Criminal P. C. (1898), S. 145 

trate dropping proceedings does ”®t Jiecome 
‘functus officio’ - He ^an pasyurther orders 

for winding up. A5TI 

1924 Mad 795 and AIR 1925 Mad 1^52, Ref. 

(Para 14) 

Anno; Cr.P.C., S. 145 N. 48, 

G K. Venkatanarasimhan, for Petitioner; A. 
Bhujanga Rao, for Respondent; and Public 
Prosecutor, on behalf of the State. 
REFERENCES; Courtwise/Chronological/ Paras 
(’ll) 15 Cal WN 271 12 

(’24) 47 Mad 713: (AIR 1924 Mad 795: 

25 Cri LJ 978) ^ 14 

(’26) 49 Mad 232: (AIR 1925 Mad 1252: 

27 Cri LJ 95) 14 

(’52) 1952 Mad WN (Cr.) 1: (AIR 1952 
^ Mad 5,31: 1952 Cri LJ 1145) 14 

ORDER- This is a criminal revision case 
which has been filed against the or^r made 
hv the Sub-Divisional Magistrate of Dhone m 
M C No. 2 of 1950 on 21-12-1950. 

(2) The facts are; The dispute in this case 
relates to two items of lands situated at 
Dharmavaram, hamlet of Dhone. On 12 G- 


1947 the A party put in a petition before the 
then Sub-Divisional Magistrate of Dhone 
alleging that in respect of four items of lands 
shown in the schedule annexed thereto there 
was a dispute between him and the B party 
respondents likely to cause a breach of the 
peace and praying that action should be taken 
against the B party respondents under S. 145, 
Criminal P. C. This petition was forwarded 
to the Sub-Inspector of Police, Dhone. On the 
report of the Police dated 20-6-1947, the 
learned Magistrate passed a preliminary order 
on 25-6-1947 directing both sides to put in 
written statements of their respective claims. 
Both sides, after this preliminary order, put 
ill their respective written statements. 

In the course of the enquiry that followed 
it was discovered that the real dispute between 
tlie parties was not with regard to the four 
items of land described in the A party res- 
pondent’s petition dated 12-6-1947 in respect 
ui which properties the prelirninary order 
dated 25-6-1947 was issued but with regard to 
only two other lands viz., an extent of 1.50 
acres within specified boundaries of S. No. 
755/A of a larger extent bearing the name of 
Mulakonda chenu ‘alias’ Chendiah chenu and 
an extent of 2.50 acres within specified boun- 
daries in S. No. 753 of a larger extent bearing 
the name of Namagiriah chenu ‘alias’ Bapana 
Ramiah Chenu. On the discovery of this error 
the Additional First Class Magistrate of 
Nandyal to whom the case had been sent for 
disposal passed a second preliminary order on 
24-12-1947 in respect of these two items of 
properties. Both parties filed fresh written 
statements. The learned Magistrate passed an 
order on 31-3-1948 under sub-s, (6) of S. 145 
declaring the second respondent of the B party 
to have been in possession and entitled to 
possession of the two items until evicted there- 
from in due course of law. 

(3) In the meanwhile after the first preli- 
minary order dated 25-6-1947, the learned Magis- 
trate on a petition put in by the A party 
ordered attachment of the properties and 
appointed the Sub-Inspector of Police, Dhone, 
as Receiver with a direction that the Receiver 
should take possession and lease the lands for 
1947. The Sub-Inspector of Police took pos- 
session and has been cultivating the lands. 

(4) The final order dated 31-3-1948 to which 
reference has been made just now was taken 
up in revision to the High Court and my 
learned brother Somasundaram, J. by^ his 
order dated 18-3-1949 in Criminal Revision 
Case No. 577 of 1948 set aside the order of the 
lower Court and remanded the entire matter 
for disposal according to law, in the light of 
the following observations, by some Magis* 
trate other than the Magistrate whose order 
was set aside: 

“The case of the petitioner here is that he 
was dispossessed within two months prior to 
25-6-1947. The properties were admittedly 
leased out and the lessees were in possession 
from 16-7-1947. In the circumstances the 
Court must find who was in possession on 
24-12-1947. That the respondent was in con- 
tinued possession could not be correct, as 
lessee was in possession from 16-7-1947” 

(5) Thereupon both parties filed the foltow- 
ing petition in the Court of the Additional First 
Class Magistrate Kurnool: 

“The parties to the above case beg to state 
that they referred their dispute to arbitra- 
tors who have passed the award. For the 
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fulnlment of the conditions of the award 15 
days time is wanted. It is prayed that your 
honour may be pleased to adjourn the case 
to some day after 15 days from this date.’' 

(6) On 19-1-1950 the respondent herein 
Vadde Venkatappa filed a petition in the fol- 
lowing terms: 

“(According to our petition) arbitrators were 
appointed and they gave their award about 
3 months ago. But the award was not only 
inequitable and obviously unjust but also 
beyond the terms of reference to the arbi- 
trators. The petitioner did not therefore 
consent to the terms of the award and the 
award does not bind the petitioner. The 
petitioner therefore prays that this Court be 
pleased to go on with the enquiry into the 
above M. C. and dispose it of on merits.” 

(7) The other party viz., the B party 
Nadipi Nagi Reddy naturally protested against 
this and filed a petition that this should not 
be done because not only had an award been 
passed but that the Court granted an adjourn- 
ment and stayed the proceedings on that foot- 
ing and that the A party having agreed to 
abide by the award after a lapse of time 
could not be allowed to revive the proceedings 
in this fashion and that the periodical ad- 
journments and stay of this case attracted the 
provisions of sub-s, (5) of S. 145, Criminal P. C. 

(8) The other party, namely, Vadde Ven- 
katappa filed a rejoinder that on the failure 
of the settlement of the dispute by arbitration 
the parties became relegated to the position 
in which they had been placed by the order 
of the High Court on remand and that it fol- 
lowed that the dispute between the parties 
still existed and it has to be decided by the 
Court and that the enquiry should be pro- 
ceeded with. 

(9) The learned Additional First Class 
Magistrate of Kurnool passed an order on 
24-4-1950 that the trial of the case should be 
proceeded with. 

(10) In pursuance of the aforesaid order the 
trial of the case was proceeded with by the 
Sub-Divisional Magistrate, Dhone, who had 
succeeded the previous Magistrate under the 
separation scheme and he passed an order in 
M. C. 2 of 1950 that he accepted the care of 
the A party viz., Venkatappa and found that 
he was forcibly and wrongfully dispossessed of 
the lands by the B party respondents on or 
about 9-6-1947, a date within two months prior 
to 16-7-1947 when the Court took possession of 
the properties through the Receiver appointed 
by it, and that A party should be treated as 
in possession by 24-12-1947, The Magistrate 
therefore made a declaration in favour of the 
A party and made the consequential order 
that the A party will be restored to possession 
after the crop of 1950 had been removed by 
the purchaser in the auction held by the Sub- 
Inspector of Police, Dhone, under the orders 
of Court during the pendency of the proceed- 
ings and that the A party respondent will be 
paid out the sale proceeds of the crop of the 
lands in dispute lying in Court and that the B 
party respondent should pay Rs. 75 to the A 
party respondent by way of his costs in these 
proceedings. This criminal revision case has 
been filed against this order. 

(11) The grounds for interference with this 
order are as follows, viz., that the learned 
Magistrate should not have acted on the evi- 
dence recorded by the previous Magistrate 
without further enquiry; that two important 


witnesses who had been summoned by an 
order dated 26-7-50 who could have thrown 
material light were not examined in spite of 
request; that when the High Court directed 
the Magistrate to find out who was in posses- 
sion on 24-12-1947 the date of the subsequent 
preliminary order the Magistrate has found out 
only who was in possession two months prior 
to 16-7-1947; that when on this finding the 
respondent was dispossessed even on 9-6-47 the 
order giving possession to Venkatappa is un- 
sustainable; that even this alleged disposses- 
sion on 9-6-47 is contradicted by the petitioner's 
own statement that immediately after 30-4- 
47 he was prevented from harvesting; that the 
petitioner went behind the written statement 
and the oral testimony by stating that subse- 
quent to Ex. P. 1 that is to say, 30-4-47, he 
sowed and the respondents spoiled it and that 
the lower Court erred in view of the fact that 
the parties had referred the whole matter to 
the arbitrators on 6-8-49 and the arbitrators 
had given in award and in these circumstances 
the proceedings could not be continued unless 
there was a present apprehension of the breach 
of the peace and that this allegation of appre- 
l^ension of breach of the peace could not be 
deduced simply because one of the parties long 
after the passing of the award chose to repu- 
diate it; and that the alleged finding as to pos- 
session itself is vitiated by the facts set out 
in paras 11 to 15 of the grounds of appeal. 

(12) To my mind there is one fatal irregu- 
larity which has vitiated the entire proceedings 
of the learned Sub-Divisional Magistrate and it 
is concluded by authority. On similar facts 
it has been held by a Bench of the Calcutta 
High Court in — ‘Kalananda Singh v. Rame- 
shwar Singh’, 15 Cal WN 271, that, where pro- 
ceedings started in respect of a disputed ferry 
in September 1908 were stayed owing to the 
dispute having been referred to the Commis- 
.sioner of the Division for arbitration but the 
arbitration having failed the Magistrate on 
24-5-1910 purported to revive the proceedings 
and called upon the parties to appear with 
evidence on 19-6-1910, the Magistrate acted 
without jurisdiction in reviving the proceeding 
merely because the arbitration proved ineffec- 
tual \yithout being satisfied that there were 
at a time sufficient grounds for proceeding 
under the section and without drawing up 
fresh proceedings for that purpose and that 
fresh proceedings should, if necessary, be 
drawn up on the basis of present circumstances 
and not on what existed in. 1908; and it should 
not be assumed that the causes which existed 
in 1908 or 1909 still continued to exist. 

It was also further held in that case that 
when the dispute was referred to arbitration 
the trying Magistrate recorded an order “fur- 
ther proceedings are unnecessary and they are 
therefore stayed”, that the said order was in 
terms one under S. 145(5), Cr. P. C. and 
directly it was passed the Magistrate ceased 
to^ have jurisdiction, notwithstanding that by 
mistake he omitted to withdraw an order of 
attachment previously passed by him. This is 
precisely what has happened here and for 
ferry we have to substitute lands in Dharma- 
varam, hamlet of Dhone, for 1908 we have to 
substitute 1947 and for 19-6-1910 we have to 
substitute 1950. 

(13) In addition to these the lower Court 
should also have pondered over other consi- 
derations before proceeding with these pro- 
ceedings under S. 145, Cr. P. C. The object of 
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j S. hi"), Cr. P. C.’. is lo pre\'ent disturbance of 
pub ic ( r:;nf|uillity and protect die realm from 
riots' ;. { (••.»mmotions. The orders under S. 
145, .ire merely Police orders to prevent 
; brec'-hes of the peace and it follows therefore 
, that proceedings under S. 145 should not be 
b’eadily '•■ontinued in the following cases, viz., 
[where there is ample time for the obtaining 
of a ci\’jl remedy, criminal action is injustice; 
wlicrc, in the circumstances of the case, pro- 
cecdi?igs undi.r S. 107 have become more ap- 
propriate; where the object is to drive the 
otnor party to a suit as a plainlitf with i*es- 
jior.sibility for a. Imrden of proof which other- 
wj.^c^ would not be his. In this case botli par- 
lic:; had submitted their differences to an ar- 
biircitor and an award had been passed and 
one of the parties resiled from it. The proper 
thiiig is to go to the civil Court and not ask 
to bo relegated to a previous state of things 
sin'ply t<j jockey for a favourable position in 
the cAMoinal Court and compel the other 
party to lilo a suit. Therefore looked at from 
diese i)oinls of view also the lower Court 
hculd hrivc dropped the proceedings and rais- 
crl thi' attachment. 

d Tlie Magistrate need not feci even now 
iliat iiecaiisc Ids order has been set aside and 
die proceedings are dropped under S. 145, Cr. 
P. C. lie has no authority to deal with Ihe at- 
tacnmojit and the leasing out of the proper- 
|ies oy the Sub-Inspector. On the other hand, 
it has been held recently bv me in — ‘Volur 
Doyaslhanam v. State’, 1552* Mad WN (Cr.) 1 
following — -Suryanarayana v. Ankineed Pra- 
sad,^ •!/ Mad 715 and — ‘Narnsayya v. Ven- 
Idah , 4 p i\Iad 252 that a Magistrate dropping 
proceedings does not bceome ’functus officio’ 
but has jurisdiction to pass further orders for 
'.vjnding up the proceedings. 

(1.1) In the result, the order of the lower 
'■yiut IS set aside and the proceedings under 

dropped and the learned 
Sub-Divisional Magistrate is directed to dis- 
pose (.t llie attaciimont proceedings according 
to law. ^ 

^ Order accordingly. 
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SATYANARAYANA RAO AND RA.IA- 

GOPALAN JJ. 

S. Balasubramania Mudaliar, Apnlicai 

Regd. Case No. 51 of 1950, D/- 9-4-1952. 

(a) Income-tax Act (1923), S 6G(1) — Ev 
(lence of partnership. 

The mere fact that there was a deed of 
partnership, and the fact that the account 
hooks consistently with the recitals in the 
partnership deed .showed contributions of 
vapital and allocation of profits may not 
be sufficient to establish the truth of a 
j)articiilnr partnership. (Para 3) 

Anno: Income-tax Act, S. GG N. IG. 

(b) Income-tax Act (1922), S. G6(l) - 
fiiri.sdiction of High Court. 

lhat it is possible on a review of the 
vntirc evidence on record by another Judi- 
•'ial Tribunal to come to a dilferont con- 
■ ■lu.sion is certainly no justilication for 
finding that there wa.s no material on re- 
<-on\ on which the Tribunal could hold 


( lUijagopalan J.) A. I. R. 

that the alleged partnership was not a true 

^ f A + o (Para 4) 

Anno: Income-tax Act, S. 66 N. 20 

T. V. Viswanatha Aiyar, for Petitioner- C S 
Rama Rao Sahib, for Respondent. 

RAJAGOPALAN J. : The two questions that 
were referred to us for our decision under S 
GG(1), Income-tax Act, were: 

(1) -V/hethor there \yas any material for the 
rnbunal lo hold that the business at Madu- 
rai did not belong to a partnership consist- 
ing of R. S. Balasubramania Mudaliar and 
Chidambaram, and 

(2) Whether there was any material for the 
Tribunal to hold that business at Chennima- 
lai, Jalfna and Batticola did not belong to a 
partnership consisting of R. S. Subramania 
Mudaliar and Krishna rJudaliar.” 

The assessee, Balasubramania Mudaliar, was 
{•arrying on business in cloth from the year 
1936-57, in partnership with Mariappa Muda- 
liar. Balasubramania Mudaliar had a nine 
annas share and Mariappa Mudaliar, a seven 
annas share. The Head Office was at Chenni- 
malai, and there were branches at Madurai, 
Coimbatore, Batticola and Jaffna, The claim of 
the n.^sessce was that the partnership except 
for the Head Office at Chennimalai came to 
end at the end of im5-44. The assessee fur- 
ther claimed that subsequent to 13-4-1943 he 
entered into a partnership with Chidambaram 
for running the business at Madurai. In the 
subsequent year Mariappa retired from the 
partnership at Chennimalai also, and Bala- 
subramania claimed that he entered into a 
partnership for running the business at Chen- 
nimalni, Jaffna and Batticola, with Krishna 
Mudaliar. The Income-tax Officer found that 
the two alleged partnership? were really ficti- 
tious, and that after Mariappa had retired from 
the business, the business at Chennimalai and 
also at all the branches constituted the pro- 
prietary concern of Balasubramania alone. This 
was confirmed on appeal by the Assistant Com- 
missioner, and on further appeal, by the Ap- 
pellate Tribunal. It was subsequent to that, 
that these questions were referred to us for 
decision under S. G6(l) of the Act. 

(2) Both the questions really raised ques- 
tions of fact and practically none of law. If 
ihe assessee, that is, Balasubramania Mudaliar 
could establish that there was no material at 
all on record for the taxing authorities or for 
the Appellate Tribunal to come to a conclusion, 
iiiat the partnership between Balasubramania 
Mtirlaliar and Chidambaram and the later 
lyartncrships between Balasubramania and 
Krishna Mudaliar were fictitious, then, of 
course, Iho assessee could claim that those 
findings of fact, not supported by an evidence 
on record at all, should not prevail. During 
arguments before us learned counsel for the 
assessee could only urge that on considering 
the entire evidence on record the points tabu- 
kued by the taxing authorities and by the 
1 nbunal against the view, that the partnerships 
wore real, should not be given any undue 
weight, and that taking all the evidence toge- 
iner it was more reasonable to hold that the 
uartnorships were not fictitious but were real. 
Gn merely establishing that position, quite 
o )viousl.v the answer to the question, whether 
Hero was any material at all for the Tribunal 
10 hold that the partnerships were fictitious, 
could not be answered in the negative. 

doubt, the Tribunal found that Mari- 
appa did leave the partnership after ill-feelings 
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had developed between himself and Bala- 
subramanian. The Tribunal also found that the 
department conceded that Balasubramania 
Mudaliar had always done business in part- 
nership with others. But there were also fac- 
tors which the Tribunal considered, which 
militated against the truth of the two part- 
nerships pleaded by the assessee. One of the 
points taken by the Tribunal was that with 
reference to the Rs. 3000/- alleged to have 
been contributed as his share of the capital by 
Chidambaram to the partnership between him- 
self and Balasubramania, there was really no 
acceptable evidence that the Rs. 3,000/- had 
been found or could have been found by 
Chidambai’am. The assessee claimed that this 
Hs. 3,000/- had been contributed by Chidam- 
baram on the date of the partnership, 13-4- 
1943. The explanation as to the source from 
which Chidambaram got Rs. 3,000/- was that 
he got it from money lying to his credit in fix- 
ed deposit with Arunachalam Nidhi. That 
money was shown to have been drawn not on 
13-4-43 but on 2-7-1943. The further explana- 
tion ofiered was that Chidambaram borrowed 
money in the first instance on 14-4-1943 from 
one A. P. Swami, and that after withdrawing 
the moneA' from Arunachalam Nidhi, Chidam- 
baram repaid A. P. Swami. To support that 
/laim, there was practically no evidence, and 
the taxing authorities and subsequently the 
Tribunal refused to believe that portion of the 
assessee’s story, that any money had been ad- 
vanced in April 1943, by A. P. Swami. Yet an- 
other factor the Tribunal took into account 
was that, while Chidambaram, who was ad- 
mittedly an employee before April 1943 at 
Madurai, drew a little over Rs. 300/- a year as 
remuneration before April 1943, he was credit- 
ed with a sum of Rs. 9,024-4-2 on 12-4-1944 and 
Rs. 4,666-10-1 on 12-4-1945 as his one-third 
share of the profits of the business at Madurai. 
But though those sums stood to his credit, his 
drawings were Rs. 885-14-9 in one year and 
Rs, 628-8-6 in the next year, sums which bore 
a closer relation to the remuneration paid prior 
to April 1943, _ than to the sums with which he 
was credited in the account books as his share 
of the profits. 

Thus, the real position was that the autho- 
rities and the Tribunal were not satisfied that 
Chidambaram contributed any capital; they 
Avere not satisfied that Chidambaram drew 
any portion of the profits qua profits We are 
unable to hold that these were not materials 
which the Tribunal could take into account in 
deciding the question at issue, whether the 
alleged partnership between Balasubramania 
and Chidambaram was fictitious or was real 
The mere fact that there was a deed of part- 
nership, and the fact that the account books 
consistently with the recitals in the partnership 
showed contributions of capital and allocation 
of profits may not be sufficient to establish the 
truth of that partnership. 

C4) We have to answer the first question in 
the affirmative and against the assessee. 

The case of the second partnership was 
slightly worse, if anything, than that of the 
alleged partnership between Balasubramania 
and Chidambaram. The deed of partnership 
did not stipulate for any contribution of capital 
by the alleged partnership, Krishna Mudaliar, 
but the claim was that Rs. 4000/- had been 
found by Krishna Mudaliar as his share of the 
•capital of that partnership. On investigation, 
the taxing authorities found that this sum of 


Rs. 4,000/-, alleged to have been borrowed from 
Sri Dandapani Nidhi Ltd., Chennimalai, on 
5-9-1944 was really money found by Balasubra- 
mania himself. It was incredible, the Tribunal 
held, that Krishna Mudaliar could have got 
Rs. 4,000/- from Dandapani Nidhi on his own 
personal securitAa Thus, as in the previous case, 
the position was that, though a claim was made 
that Krishna Mudaliar had contributed his share 
of the capital to the partnership, the evidence 
did not satisfy the taxing authorities that any 
contribution as such had been made; and in 
arriving at this finding, the fact that no contri- 
bution 'of the capital was provided by the deed 
of partnership was also taken into account. The 
Tribunal also found that there was no separate 
bank account in respect of this business. It also 
found that the other circumstances mentioned 
in connection with the claim, that Chidambaram 
was a partner of the Madurai business, were also 
present in this alleged partnership between 
Subramania Mudaliar and Krishna Mudaliar. 
Here again, as in the case of the alleged Madurai 
partnership, we are unable to hold that_ there 
was no material on record on which the Tribunal 
could hold that the alleged partnership of Subra- 
mania Mudaliar and Krishna Mudaliar was not 
a true one. 

That it is possible on a review of the entire 
evidence on record by another Judicial Tribunal 
to come to a difieront conclusion is certainly 
no justification for finding that there was no I 
material for holding that either of these two 
partnerships were fictitious ones. 

The answer to the second question is 
also in the affirmative and against the assessee. 
As the assessee has failed, he should pay the 
costs of the respondent, the Commissioner of 
Income-tax, Rs. 250/-. 

B/D.R.R. Reference answered accordingly. 
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Yelchuri Ranganayakalu Chetty and another, 
Petitioners v. K. Gopala Chetty, Respondent. 

Criminal Misc. Petn. No. 1361 of 1952, D/- 
3-10-1952. 

(a) Criminal P. C. (1898), Ss. 344, 561 A — 
Stay of Criminal proceedings — (Constitution 
of India, Art, 237). 

The High Court has jurisdiction to stay 
criminal proceedings. Case law rel. on. 

(Para 11) 

Anno: Cr. P. C., S. 344 N. 11, S. 561A N. 1, 5. 

(b) Criminal P. C. (1898), Ss. 344, 561A — 
Stay of Criminal proceedings — (Constitution 
of India, Art. 227). 

Regarding stay of a criminal proceeding 
pending the issue of a civil suit, the matter 
is entirely one of discretion of the Court to 
be exercised having regard to the merits 
and all the circumstances of the case, the 
only general rule to be adumbrated being 
that every Court should be left as far as 
possible to dispose of the case on its file 
with the utmost expedition and ^ the only 
general assumption to be made is that in 
either Court justice will be done. Case law 
discussed. Chitaley and Annaji Rao’s Cri- 
minal P. C. cited with approval. 

(Paras 12, 13) 

Anno: Cr. P. C., S. 344 N. il, S. 561A N. 1, 5. 
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for Pedtioners; V. T. Rangaswamy Ayyangar, 
tor ile^/pandent; The State Prosecutor, lor the 
Stale. 
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ORDER: This is an application for stav of 
trial of C. C. No. 8277 of 1952 on the tile of 
the 8th Presidency Magistrate. George Town, 
Madras, pending disposal of C. S. No. 158 of 

1952 on the tile of the High Court on the ori- 
ginal side. 

(2) The facts arc: The two petitioners before 
us Y. Rangnnayakalu Chclty and Doraisami 
Ayyangar con.slitulod a partnership along with 
the respondent K. Gopala Cliettv K. Laksh- 
minarayana Chetty and K. Satyanaravana 
Chetty under the style and name of Sri C. P. Y. 
Kotiah Chetty and Company, carrying on busi- 
ness as commission agents in pulses, coriander, 
chillies, etc. at No. 2!, Ciiinnathambi Mudali 
Street. George Town. Madras. The partnership 
agreement is dated 25-7-1951. It provides that 
each of these petitioners is to contribute Rs. 
25,000/- and the partners wore to share the 
profits in the following proportion; the first 
petitioner (1-5-9, the second petitioner 0-5-3. the 
complainant 0-3-0, Lakshminarayana Chetty 


0-4-0 and Satyanarayana 0-2-6, out of a total 
of 1-4-6. The agreement also provided that no 
partner shall be at liberty to draw any amount 
which would reduce at any time the amount to 
his credit in the firm to less than the amount 
of the capital subscribed by him. The actual 
working of the partnership was in the hands, 
of Ranganayakalu Chetty and Doraisami Ay- 
yangar. The complainant, Lakshminarayana 
Chetty, and Satyanarayana C'netty were advanc- 
ing considerable capital. Therefore the com- 
plainant and the two others were alone given, 
the power to operate on the bank accounts, to 
accept cheques etc. for and on behalf oi the 
partnership while Ranganayakalu Chetty and 
Doraisami Ayyangar had no such right. There 
was a further stipulation that while the com- 
plainant and the two others could carry on 
other businesses apart from the partnership 
business, the petitioners could not do so. 

(3) It is in these circumstances that this 
partnership came to grief in 1952. 

(4) In regard to this partnership coming to 
bo on the rocks and which has given rise to 
the criminal complaint and the suit, two oppos- 
ing versions arc given 

(5) The version of the complainant and the 
two others is as follows: The petitioners had 
as between themselves conspired to collect the 
moneys due to the partnership and misappro- 
priate the same to themselves lor their personal 
use without any justification and in pursuance 
of the conspiracy the second petitioner left 
Madras on or about 27-5-1952 taking with him 
all the bills, etc., and called upon the various 
constituents to make payments not by cheque 
but in cash and also intimated to the consti- 
tuents that the dues to the company should be 
paid up urgently, and having made these col- 
lections kept this complainant in the dark 
about such collections and even went to the 
extent of making it appear that the collections 
in some quarters were not made while it sub- 
sequently transpired that the moneys had been 
in fact collected. The complainant became aware 
of the fraud practised by the petitioners in 
collusion with one another on or about 8-6-1952 
and started collecting information regarding the 
misappropriation, whereafter the petitioners 
wanted to make it appear us if the collection 
of about Rs. 65,000/- was to be debited against 
the personal account of the first petitioner. 

TTic complainant contends that this ruse was 
entirely an afterthought when the petitioners 
came to know that the game was up and in 
fact the lirst petitioner could not claim to he 
debited with this large amount inasmuch as 
they had already overdrawn the moneys con- 
siderably from the partnership with ulterior 
object during 1951 and 1952, and in fact the 
accounts show that on 3-6-1952 the anKjunts 
standing to the credit of the first petitioner 
was only Rs. 27.120-4-6 while the amount that 
was standing to the credit of the second ^ti- 
tioner was only Rs. 18857-10-10 while according 
to the argument, as stated above, there shomd 
be a minimum advance of Rs. 25,000/- against 
each of the petitioners and so no claim 
be set up for debiting the first petitioner with 
as much as Rs. 65,000/- The complainant also 
contends that on the very admissions made by 
the petitioners they have misappropriated a 
sum of about Rs. 65,000/- for the personal 
benefit of the first petitioner in purchasing a 
house in his own name without bringing the 
same into the partnership accounts and a clear 
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case of criminal misappropriation had been 
made out for which he (complainant) has filed 
a complaint on 14-6-1952. 

(6) The version of Ranganayakalu Chetty & 
Doraisami Ayyangar is as follows : The cash 
balance as per the firm’s books for the first 
week of Jun^ 1952 of over Rs. 55,000/- was in 
the hands of the complainant while a sum of 
Rs. 15j000/- was in the Banks. There were 
besides considerable outstandings and stocks on 
which the firm had made large advances, both 
amounting to about four lakhs of rupees. A 
sum of Rs, 60,000/- was collected by the second 
petitioner in the usual course of business during 
the latter part of May and beginning of June. 
1952 which he handed over to the first peti- 
tioner, and a further sum of Rs. 4,000/ had 
been collected by the first petitioner himself 
and the entire aggregate sum of Rs. 64,151-6-0 
was in the hands of the first petitioner. The 
complainant was duly informed of the collec- 
tions by the second petitioner by letter dated 
9-6-1952. On or about 19-5-1952 the first peti- 
tioner entered into rin agreement for the pur- 
chase of premises No. 48, Strotten Muthia 
Mudali Street, Madras, for Rs. 42,000/-. The 
complainant also competed for the purchase of 
the said property, but as the first petitioner’s 
oiler was higher, the bargain was struck in 
favour of the first petitioner. 

An advance of Rs. 2500/- was paid by the 
first petitioner for the purchase of the said 
house from and out of the amounts to his credit 
in the firm, and the first petitioner, to the 
knowledge of all the partners, requested the 
complainant on or about 25-5-1952 to make 
available the balance of the sum required for 
the purchase of the property from and out 
of the firm’s cash in his hands and to debit the 
same to the first petitioner’s account. The 
complainant with ulterior motives failed to do 
so. On 10-6-1952 the first petitioner wrote to 
the firm that he had Rs. 64,151-6-0 being the 
amount collected in his hands and asked that 
the sum of Rs, 64,000/- out of it be debited to 
his account, as the chitta books in which 
entries had to be made had not been sent to 
him for posting the entries. Thereupon the 
three other partners including the complainant 
.sent a telegram on 12-6-1952 charging the peti- 
tioners with criminal misappropriation of the 
said amount and imputing to them dishon'^st 
motives to which the first petitioner sent' a 
reply telegram the same day repudiating the 
allegations. The second petitioner also wrote a 
letter the same day to the other partners set- 
ting out the real position and in view of the 
hostile and wholly untenable attitude of the 
other partners in charging him with dishonesty 
he gave notice of dissolution of the firm and 
Rdf settlement of accounts, the partnership 
being terminable at will. 

(7) K. Gopala Chetty thereupon filed tfie com- 
plaint on 14-6-1952 & Lakshminarayana Chettv 
filed a suit for dissolution of partnership on 
24-6-1952. 

(8) The case for Lakshminarayana Chetty for 

filing the suit is that it had to be filed as the 
petitioners had intimated a desire to dissolve 
their partnership and brought the business to 
a standstill and that the large stocks which 
had got freezed by this move of the petitioners 
had to be dealt with and third parties had 
to be satisfied by the appointment of a Receiver 
and the business had to be kept going on and 
wound up normally. 


(9) It is in these circumstances that the pre- 
sent petition has been filed by Ranganayakalu 
Chetty and Doraisami Ayyangar for the stay 
of the criminal trial pending the disposal ot 
the civil suit on the foot that the controversy 
between them can be adjudicated upon only 
by looking into the accounts and on ascertain- 
ment of the amounts due to these petitioners 
and that then only it could be stated whether 
the ofi'ences of dishoiiest misappropriation, etc. 
have been made out and that the proper forum 
for disposing of this controversy is the civil 
Court wherein the civil suit is filed by a part- 
ner and not the criminal Court. On the other 
hand, the contention of the complainant is that, 
the case of misappropriation referred to in the 
complaint would not form the subject-matter 
of the civil suit and the criminal complaint, 
which has been filed earlier should not be stay- 
ed pending the disposal of the civil suit which 
may legitimately take some years in the High 
Court itself, both in the original side and as a 
regular first appeal, not to speak of the mattei 
gming up to the Supreme Court to which it 
is bound to go up on account of the heav: 
financial inlerest involved and that the same 
acts or omissions may give rise to a tort as 
well as a criminal olfcnce and that the propei 
view to take in such cases is that each Courl 
must expeditiously dispose of the matter com- 
ing before it. 


(10) On the allegations the points for consi- 
deration are (a) jurisdiction and (b) principles 
which should guide the stay of criminal pro- 
ceedings and applicable to the instant case. 

(11) Section 344. Criminal P. C., authorises 
only the postponement or adjournment of cri- 
minal cases from time to time and does not 
contemplate the stay of proceedings for an 
indefinite period. But a civil Court has an 
inherent power to stay a case pending on its 
file where it is necessary for the ends of justice 
to do so. The power of the High Court in this 
respect is expressly recognised by S. 561-A, 
Criminal P. C. The High Court had also! 
independent of S. 561-A, power under S. 107, 
Government of India Act, 1915. to stay pro- 
ceedings in subordinate Courts in the exercise 
of its powers of superintendence over inferioi 
Courts. But under S. 224, Government of India 
Act, 1935, which corresponds to S. 107 of the 
Act of 1915 the High Court was held to have 
no power to interfere with the judicial order**- 
of the lower Courts: see sub-s. (2) of S. 224 
and the two undermentioned cases — ‘Sakkal 
V. Issurdask ILR (1941) 2 Cal 366 and— ‘Jahnabi 
V. Basudeb’, 54 Cal W N 626. Under the Con- 
stitution of India, in Art. 227, \vhich is a re ■ 
production of S. 224, Government of India Act i 
1935, sub-s (2) of S. 224 has been omitted This^ 
omission of sub-s. (2) of S. 224 in Art. 227^ 
shows that the Constitution of India has ros- 
tored the power which the High Court had under i 
the Government of India Act of iqk — ' 

Jabbar’, 54 Cal W N 
445, and Bimala Prosad v. State of West 

w^h^ve t!? Therefore 

fo stay criminal proceed- 

often stated that a criminal pro- 
ceeding should be stayed during the pendency 
of civil proceeding in respect of the same or 
substantially the same subject-matter. The 

type-design arguments on the foot of which this 
plea is rested invariably have been examined 
in a decision of this court by Jackson, J in 
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be 

I ho 


- rihaiiasigamani Nacl.ir Vedr.miithu Nadar', 

2 ?Jad L J 80: 

r-jr in:dancG. to t:i!:o the argument most 
'i.-ually advanced in tlieae cases, can it be 
; aid tint wiicro there is a common issue, it 
mu-t first 1)C finally decided in the Civil 
■,'ourt betcre it is examined in the Criminal 
Coiii-t. A Criminal Court is in every way as 
ompetent as a Civil Court to examine ques- 
i'm.' {jC jjosscssion or questioivs involving the 
.'Onuinenes^; (>i' documents, a.nd there is no 
■ardcular reason I'or giving priority to 
e'i'sii Court. 

Then can it i''e said tint trials cannot 
i'.'Wcrl to in'Of''cd simultaneously upon 
ame i-'-siie in dillercnt Courts because simul- 
aneity is essentially wrong and one trial 
■itlier the civil or the criminal must, there- 
;orc. bo stayed. Simultancovis trials may 
■lave their disadvantages, but when in any 
ircumstanccs the two several Courts must 

■ ry the same issue, tlicre is no reason to 
orejer coir-ecutive tiials. It is not as though 

he trial which is taken first would absorb 
■r govern Hie other. A Criminal Court cannot 
lecline to examine a question of forgery, 
"ccausc tlic forged docunient has been admit- 
icd as genuine in a Civil Couri;- it must try 
'he case sooner or ]at('r and on the general 
pi’inciplc that judicial work should not bo 
t larded the sooner the better. 

H: * * 

Moreover there is special disadvantage in 
ii’laying a Criminal trial. 

A grave charge has l:)ccn made against a 
gentleman and it is desiralde for his o\vn 
ako and for everybody concerned that it 
■ hould lie disposed of as quickly as possible, 
.md if the proceedings be postponed, until 
.lie final decision erf the Civil suit, wit- 
iies.ses may not be available ‘Taj-ud-din v. 
Taj Muhammad Nasir', till Ind Cas 380 {2) 
(Lab). 

[f delay would avoid conflicting decisions 
here might be more to be said for it; but it 
■anno! do that. Conflicting decisions are the 
.nherenl risk of the division of causes into 
ivil and criminal. The risk i.s probably much 
less than the arguments in tiiis type of case 
might load one to suppose. Ordinarily the 
-ame evidence will result in the same finding 
and if there arc divergent views they ulti- 
mately flow in tlic oitlinary course of pro- 
edurc to the same channel. If the District 
or High Court lias upheld or (\uashed a cri- 
minal conviction, that C{)urt is unlikely to 
■unfirm a dix'orgonl finding in a civil suit. 
Nor need it bo held that oiio Subordinate 
Court will be prejudiced by the opinion of 
he other. Apart from the fact that Judges 
nay be trusted to be masters of their own 
minds, the Criminal and Civil Courts are 
never trying precisely the same issue. In 
:ho Criminal Court guilt must be established 
iae^’ond all possibility of doubt, but the Civil 
Court woigdis probabilily. An acquittal of 
lorgery in n Criminal Court does not mean 
that the party will necessarily succeed in 
■be Civil Court— the aiithcMiticity of the docu- 
ment may still be doubU'ul: and if evidence 

■ v conclu’si\'e enough for conviction in the 
Criminal Court, apart from any question of 
prejudice there must be every likelihood that 

he accused will be unsuiled in the Civil 
.'ourl. And anyliow if a case is delayed, 
•ince the Court is not relieved from the ulti- 


mate duty of trying it. what danger there 
may be of conflicting decisions and prejudice 
is a factor in consecutive as well as in simul- 
taneous trials. 

It is sometimes argued that if the trials 
are consecutive at least the parties are not 
hampered by having to conduct tw'o causes 
at the same time. This is a question of fact 
and is chiefly relevant to those cases w'here 
the accused in the criminal is defendant in 
the Ci^'il Court. In the present case where 
accused himself has elected to institute civil 
proceedings subsequent to the crirainal com- 
j)laint he can hardly claim that his resources 
arc unduly strained. And even where the 
accu-sed is' also defendant the harassment 
must be actual and something more than in- 
convenience. 


* 


That it must be fought out is inevitable, 
and it must be fought out in both Courts. If 
the civil case is stayed pending the criminal 
case, it will have practically the same re- 
.sult as staying neither case: for ordinarily 
the criminal case will be tinally concluded 
in three to six months, and the civil case in 
three to six years: so that delaying the civil 
case will have little eil'cct aoxU in my opi- 
nion. will do no good. If tlic criminal case 
is staved ponding the civil case. then, as 

pointed out above a person presumably in- 
nocent, is left for rears with a criminal case 
hanging over him;' and if ultimately proved 
to be guilty he will have successfully stayed 
oil his well-merited punishment for an equal 
period. In cither view the slay of the cri- 
minal proceeding is objectionable. Therefore 
the less undcsii^ablc course is to adhere to 
the main principle and to lot both cases 

proceed with all possible dispatch. 

It is sometimes argued that one or other 
in’oceeding is an abuse of justice, that the 
complainant has filed the criminal case in 
order to overawe his civil antagonist; or that 
the latter has filed the civil case to hamper 

the former. There may be cases in which 

such motives are clearly apparent, but ordi- 
narily speaking Courts should be chary of 
imputing wrongful motives for rightful ac- 
tions. If the law allows a legal process, it 
should not bo condemned as unjust," 

There is, therefore, now a consensus of 
rial opinion that there is no invariable rule 
that a criminal proceeding should be stayed 
pending the issue of a civil suit, but that the 
matter is entirely one of discretion of the Court 
to bo exercised having regard to the merits 
and all the circumstances of the case, the omy 
general rule that can be adumbrated being that 
every Court should he left as far as possible to 
dispose of the case on its file with the utmost 
expedition and the only general assuinption 
Hint can he made is that in either Court ^t^uce 
will be done — per Jackson, J. in — R8- 

miah v. N. Ramiah'. 50 i^Iad 830: — 
nulh Acharya v. Rajagopalacharib AIR 1931 
Pat HI: — 'Rewalmal Udhomal v. Sajanmul 
iMehrumar. AIR 1931 Sind 143; — ‘Kanhm Lai 

Bail Nath Mahesri', AIR 1933 Nag 78. Tlwe 
is no hard and fast rule in this matter. The 
Court should consider the circumstances ot 
each particular case and decide on grounds oi 
iustice and expediency whether it is proper 
that the criminal proceedings should be stay- 
ed or that the civil proceedings should be stay- 
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ed or that both should be allowed to take their 
course — per Broomfield. J. in — ‘Dias 
Mahadev’, 35 Bom L R 1054. In exercising the 
discretion in the matter of stay the following 
ten principles deducible from the plentiful and 
not always reconcilable case-law on the subject 
may be borne in mind and for which compila- 
tion I must here acknowledge my. indebted- 
ness to Chitaley & Annaji Rao's encyclopaedic, 
upto date, and accurate excellent commentary 
on the Criminal Procedure Code, 4th Edition, at 
page 1920 and following. 

(i) Is the accused likely to be prejudiced if 
the criminal proceeding is not stayed until the 
disposal of the suit? I have already dealt 
with the general type-design objections which 
are put forward and the observations of Jack- 
son, J. in regard thereto. Therefore, the kind 
of prejudice which we have to consider is the 
particular prejudice in certain types of cases 
where the non-stay of criminal proceedings 
would be hurtful to the accused. The following 
are some of the instances, in — ‘Sankarayya 
\'. Kerala Subba Aiya’, 2 V/eir 260 it was held 
that where there was a com.plaint of forgery 
of document and the question of genuineness 
of this document was pending in a ci\di court, 
criminal proceedings should be stayed. In — 
‘Anna Ayyar v. Emperor’, .30 Mad 226 peti- 
tioners 2 to 4 filed under S. 77, Registration 
Act, a civil suit for the registration of a will 
alleged to have been made by their sister S and 
written by petitioner 6 and attested by Nos. 7 
to 9. While the suit was pending the counter- 
petitioner without obtaining sanction preferred 
a complaint before the Magistrate against the 
petitioners alleging that they had forged the 
said will of S. Petitioners applied to the Magis- 
trate to stay proceedings in the criminal case 
until the civil suit should be decided. The High 
Court in these circumstances directed that th-^^ 
criminal proceedings be stayed pending the 
trials of the suit. 

In — ‘Md. Ibrahim v. Kattayyan’, AIR 1916 
Mad 1123 the facts were: There was refusal 
to register a document alleged to be. forged. 
There was a suit to compel registration. There 

for forgery. The High Court 
held that the criminal trial must be stayed 
pending disposal of the civil suit to compel re- 
gistration. In — ‘Jhummaklal v. Sunderlal’ 
AIR 1932 Nag 86, where the very constitution 
of committee of trustees which authorised a 
particular individual from amongst them to 
lodge on its behalf a criminal complaint against 
in© iTifinsgci of ^ th© trust property wss clisl- 
lenged as invalid in a previously instituted 
suit, held, the criminal trial should be staved 
pending decision of civil suit. In — ‘Khobhari 
Rai v. Bhagwat Rai’, AIR 1917 Pat 621 toe 
. was a suit in regard to property and there was 
a charge of theft of such property It was 
held that the criminal case should be staved 
‘Debi lYlahto v. Emperor’, AIR 1916 Pat 
7 (2) proceedings were instituted as a result of 
an order under S, 476, Criminal P. c Thk 
order was appealed against. It was held that 
the criminal Court proceedings should be stav 
ed pending appeal. These cases are not ex 
haustive but only afford illustrations of the 
particular prejudice that might be caused to 
the accused necessitating stay of criminal pro- 
ceedings. 

(ii) Is the matter in issue of such a compli- 
cated kind for the decision of which civil Courts 
are preferred as peculiarly qualified as, for 


example, the genuineness of a will or other 
document, the validity of a will, the ‘bona fides’ 
of the civil claim, and the examination of com- 
plicated accounts; but even here it cannot be 
assumed that there will be a manifest and ir- 
reparable injustice done in the criminal Court 
when the integrity of that Court is not ques- 
tioned. It -is in this connection that reliance 
is placed by the learned advocate for the peti- 
tioners before me on the decision of — ‘Dias 
V. Mahadev’, referred to above. In this deci- 
sion it was pointed out that some cases are 
obviously mere suitable for determination by a 
civil Court and that for instance it is not un- 
common in Bombay for complaints of breach of 
trust by one partner against another and that 
such cases often involve the examination of 
complicated accounts for which the civil Courts 
have better means at their disposal than cri- 
minal Courts and that indeed it may often be 
impossible to say whether any criminal offence 
has been committed until the accounts of the 
partnership had been taken and the civil rights 
of the parties had been determined. 

The learned Judge Broomiield, J. referred to 
in this connection to — ‘Emperor \'. Jagannath 
Raghunath Das’, 33 Bom L R 1518. But the 
learned Judge was careful to add that there is 
no hard and fast rule in this mailer and the 
Court has to consider the circumstances of each 
particular case and decide on grounds of jus- 
tice and expediency whether it is proper that 
the criminal proceedings should be stayed. In 
fact he has laid down other circumstances 
where by weight of the. same the mere fact 
that a civil case of this nature is pending is 
not by itself a sufficient ground for staying 
criminal proceedings. 

(iii) Is the criminal proceeding instituted 
motive of hampering the conduct of 


with the 
the civil 
criminal 
stayed : 


proceeding? Because, if it is so the 


proceeding may be ordered to be 
— ‘Jehangir v. Framji’, 29 Cri L J 
1053: 112 Ind Cas 477 (Bom): — ‘Anna Ayyar 
v. Emperor’, 30 Mad 226: — ‘In re Subramanya 
Chetty’, 2 Weir 415; — ‘in re Ramchandra Ba- 
baji’, AIR 1933 Bom 307. This, however, will 
not apply in the case of public prosecutions 
such as prosecutions under S. 195 or S. 476, 
Criminal P. C. These principles are embodied 
in — ‘Gopal Chandra v. Suresh Chandra’, AIR 
1929 Cal 563; — ‘Dwarka Nath Rai v. Emperor’, 
31 Cal 858; — ‘Anrudh Kuniar v. Emperor’, 65 
Ind Cas 436 (All) and — Tn re Keshav Nara- 
yan’, 17 Ind Cas 720 (Bom). 

(iv) Is the civil proceeding filed for the pur- 
pose of delaying or the conduct of which would 
result in a long delay of the trial of the cri- 
minal case? If the answer is that criminal 
litigation has been started to prejudice civil 
litigation then a stay should be granted — (‘In 
re Ramachandra Babaji’, AIR i933 Bom 307 > 
and the answer is that the conduct of the suit 
would result in long delay of the criminal trial 
naturally no stay should be granted. The 
latter ratio was laid down by Jackson J.. in 
— ‘C. Ramiah v. N. Ramiah’, 50 Mad 839, who 
cites with approval a Patna ruling that it is 
the policy of the law to go on immediately 
with the enquiry: — ‘Ramsaran Singh v. Ni- 
khad Narain Singh’, AIR 1925 Pat 619 founded 
on — ‘Sheikh Bahatar v. Ncbadali’. AIR 1924 
Cal 634. See also — ‘Emperor v. Dinal Shah 
Rajanshah’, AIR 1933 Sind 358. Broomfield, J. 
in — ■ ‘Dias v. Mahadev’, 35 Bom L R 1054 has 
pointed out that the point that civil proceed- 
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ings normally lake longer than criininal and 
it is not diiiicult Xo lind the means ot delaying 
a decision is one of the matters to be borne in 
mind in deciding whether the ends of justice 
require tliat criminal proceedings should bo 
slav'od, echoing as it were the observations of 
Jackson. J.. in -- ‘Gnanasjgamani Nadar v. 
Vodamuthu Nadar’. 52 Mad L J 80. Tiius in — 
■Pedda Baiiiah v. Venkatasami’, AIR 1914 Mad 
14.a(2k in view of the suit being a summary 
one and whicli on the normal course would 
get disposed of without delay criminal pro- 
ceedings were slaved. 

(V) Has the Civil suit been hied ‘before’ the 
institution of the criminal proceedings and 
rloes it appear that the decision in the former 
will be of value in arriving at the truth in the 
( riminal ease? Thus in — ‘Thakorlal Vadilal 
V. Ambalal Bhikabhik AIR 1942 Bom 330 a 
'■riminal complaint was lilcd during the pen- 
dency of the civil suit between the parties al- 
leging criminal trespass and wrongful restraint 
in relation to a portion of the suit property by 
one of the parties to the suit, and it was held 
that the criminal trial should bo stayed pend- 
ing hearing of the suit. In — ‘Molhu Rai v. 
Emperor’, AIR 1937 Pat 8, a civil suit was 
based on a hand-note and the defendant al- 
leged that the hand-noto was the outcome of 
fraud on him and the defendant filed a com- 
nlaint against the plaintilf and the plaintiit 
appMed lor stay of criminal procccding.s till the 
decision of his prior civil suit. Held, stay 
should be granted. In — ‘Faiz Muhammad v. 
Abbas Jafferali’. AIR 1935 Sind 187. where 
disputes in criminal proceeding and civil suit 
wore intimately connected and the civil suit 
was prior in time and common issues were 
f'apable''oI being decided more properly in civil 
suit, held, criminal case should be stayed. 

(vi) Has a civil suit been filed ‘after’ the cri- 
minal case and is there a possibility of its being 
decided soon? Because, if it were not so, a 
.stay should not ordinarily be granted. It has 
been held in — ‘Basbcslinr Nath v. Ratan 
Chandk AIR 1933 Lnh 37, and later in — 
‘Chhanno Prasad Singh v. Sakhichand Snhu’, 
AIR 1942 Pal 45 that where a civil suit is like- 
ly to be delayed the Magistralo is justified 
in holding that all the prosecution evidence 
should be recorded before the question of stay- 
ing the criminal case can bo considered. If 
the law allows a legal process it should not bo 
condemned as unjust. Where the accused 
chooses to file a civil suit during the pendency 
of a criminal action against him he should not 
be denied that right. His action only becomes 
questionable when he tries by virtue of the 
suit to set up other rights to which lie is not 
entitled: — ‘Gnanasigamani Nadar v. Vedn- 
muthu Nadar’. 52 Mad L J 89. 

(vii) Does the criminal prosecution in any 
way arise out of the civil suit and would the 
decision in the civil Court necessarily afl'ect the 
decision in the criminal Court?: — ‘Mathura 
Kunwar v. Durga Kunwar’, 2 All J 747: 2 
Cri L J 798. Otherwise, it would be unreason- 
able and speculative to order stay of proceed- 
ings in the criminal Court. In — ‘U. Tha Zan 
V. U Pyant’, AIR 1935 Rang 487, it was rightly 
pointed out that it is no doubt undesirable that 
a criminal prosecution connected with a civil 
suit should be proceeded with until the civil 
.suit is decided; but such cases are usually those 
where the criminal prosecutions arise directlv 
out of the proceedings of the civil Court such 


as for instance the prosecutions for perjury or 
foi'gery in relation to documents put in evi- 
dence in the civil Court. It would, therefore, 
be unreasonable and speculative to order stay 
of proceedings in the criminal Court on the off- 
chance that there might be some decision in 
the civil Court which might have some bearing 
on the criminal prosecution: see — ‘Mt. Su- 
deshara v. Emperor’, AIR 1933 All 818; — 
‘Molhu Rai v. Emperor’, AIR 1937 Pat 8 and 
— ‘Palanl Goundan v. Emperor’, 1937 Mad W N 
21 . 

(viii) Are the parties and points for decision 
in the criminal and civil cases identical? If 
they have no such identity stay will not be 
granted : — ‘Jodhi Singh v. Emperor’, AIR 1921 
Pat 484; — ‘Taj-ud-din v. Tajmuhammad’, 
and “ ‘Mansharam v. ChetanranV, AIR 
1945 Sind 32; — ‘Madanlal Brijulal v. 
Emperor’, AIR 1934 Pat 113; ^ ‘Motiram Jas- 
mal V. Emperor’, AIR 1943 Sind 10; — ‘Panna 
Lai V. Emperor’, AIR 1943 All 14. 

(ix) Is it a case of disputed title to land 
where it is difficult to draw a line between a 
‘bona fide’ claim and a criminal trespass? In 
such a case stay would be granted. The judg- 
ment of a civil Court on the other hand on ac- 
tions in ‘personam’ is not relevant to the same 
issue in a criminal Court and hence there is 
no justification for staying a criminal case 
ponding the decision of the civil Courts: — 
‘B N. Kashvap v. Emperor’, AIR 1945 Lah 23 
(PB). 

(x) Wherein does the public interest lie and 
not merely the supposed interest of the parti- 
cular complainant? In considering this aspect 
of the matter wo have to take into consideration 
of the foregoing factors and we must not mere- 
ly regard the matter as a sort of competition 
bet ween the civil and the criminal Courts: 
— ‘Thakorlnl Vadilal v. Ambalal Bhikabhik 

(131 Now applying these principles to thej 
instant case we find that no case has been madej 
out for staying the criminal proceedings pend- 
ing disposal of the suit which has been subse- 
quently filed by one of the partners. It^ can- 
not be stated for the reasons mentioned in 
‘Gnanasigamani Nadar v. Vedamuthu Nadar, 
52 Mad L J 80 that any nrejudice would be 
caused to the accused in this case if the cri- 
minal trial is proceeded with. It will be open 
to those accused to yiut forwai'd all the rnatters 
which would be open to them in the civil suit 
and probably within a shorter compass and re- 
pel the accusations against them. The com- 
plainant will be obtaining no particular or un- 
fair advantage over the accused persons u the 
subject-matter of the accusations in the crimi- 
nal trial is gone into independently of ana 
prior to the adjudication in the suit. 
cusations are not of such a complicated Kiua 
that it can bo staled that a civil Court 
peculiarly qualified to adjudicate upon 
The points involved are simple and can oe 
satisfactorily disposed of by the 
Magistrate. This criminal proceeding has nor 
been instituted with the motive of 
the conduct of the civil proceeding. , 

other hand, if the criminal proceeding is stag- 
ed it would result in a long delay of the tna 
of the criminal case, which would 
in the interests of the accused as 
by Jackson. J. in — ‘Gnanasigamani Nadar ^ 

Vodamuthu Nadark 52 Mad I» J 
‘Ramiah v. Ramiah’, 50 Mad 839. The ci 
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suit has been filed not before but after the 
criminal case. It cannot be stated that the 
criminal prosecution in this case arises out of 
the civil suit and the decision of the civil Court 
will necessarily affect the decision of the cri- 
minal Court. In any event the decision of the 
civil Court will not constitute ‘res judicata’ and 
the criminal Court will have to independently 
investigate the accusation material against the 
accused. 

In the civil suit the issues involved are not 
identical with those arising in the criminal case. 
The criminal case is confined to the question of 
criminal misappropriation. Public interests re- 
quire that criminal Court proceedings should 
be expeditiously disposed of and I need not 
add that the spectacle of a criminal trial pend- 
ing for years till the civil suit has undergone 
the weary waiting period of 3 years in the ori- 
ginal side of the High Court and then a period 
of three years in appeal and then another ap- 
peal in the Supreme Court, involving another 
3 or 4 years is not calculated to raise public 
morale in the efficacy and efficiency of the ad- 
ministration of justice. 

(14) In these circumstances there are no 
good grounds for granting stay of the criminal 
proceedings asked for and this petition is dis- 
missed. 

A/D.H. Petition dismissed. 
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33 — Duty of 

appellate Court to apply law as it stands on 
date of hearing appeal — Applicability to 
pending case of Muslim Personal Law (Sha- 
riat) Application Act (26 of 1937), S. 2 (as 
amended by Mad. Act 18 of 1949). 

A Court of Appeal has not only power 
but a duty to apply the law as it stands 
on the date of the hearing of the appeal. 

. But it must be noted that in applying the 
\fZ govern the rights of the par- 

in.^itution of the suit but became law 
subsequently the Court must take care not 
to disturb settled or completed transac- 
tions which certainly cannot be reopened 

a8°82)°i QBd"| 7\' Fou." AC 

Anno: C.P.C., O. 41 R. 33 N 4 

R.\ ^ f 

^ 6% Mad LJ ® 
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JUDGMENT : This second appeal mainlv 
raises the question of the scope and appUca 
bihty of the Muslim Personal Law (Shariatl 
Application Act, Act No. 26 of 1937. The S- 
tiffs claiming to be the daughter and widow 


of one Fakruddin instituted the suit for a de- 
claration that they are entitled to enjoy the 
properties mentioned in the plaint, manage the 
durgah, perform the Urs festival and receive 
all the incomes, endowments and perquisites 
thereof once in every eight years according to 
tneir turn on the ground that the properties 
onginaliy belonged to four Mussalmans and 
they have been enjoyed from time immemorial 
for a number of generations in four equal 
shares by the respective descendants of four 
persons mentioned and that the plaintiffs and 
the defendants are the descendants of one 
Shaikh Mohammed. Their case is that their 
turn comes once in every eight years. In 192G 
during their turn they performed the Urs fes- 
tival and in April 1934 when arrangements 
were made for the celebration of the Urs 
festival there was objection by the defendants 
and therefore they sued for the declaration 
and injunction. Defendants denied the allega- 
tions as to the plaintiffs taking part in the Urs 
celebrations in 1926 and it was contended that 
the properties having been endowed as inanis 
the purpose of the maintenance of the suit 
Durga and rendering of religious services, the 
surplus income after meeting all the expenses 
\\as to be taken by the office-holder, and that 
the terms of the grant and immemorial cus- 
tom governing institutions of this kind and 
the rules of Mohammadan law governing the 
parties prohibited ^ the plaintiffs who are 
lemale members taking part or participating in 
the_ management of such institutions and en- 
joying the perquisites of the office. Both the 
courts below have found against plaintiffs on 

the question of the custom pleaded and reject- 
ed their claim. 

(2) A great volume of evidence has been 
adduced in proof of the custom which has been 
elaborately dealt with by the trial Court and 
considered with approval by the learned Sub- 
ordinate Judge who held that it has been 
established by unimpeachable evidence that the 
custom pleaded by the defendants was true 
I am not persuaded to hold a different view 
other than that taken by the Courts below as 
regards the existence of the custom pleaded 
Long course of events for nearly over a cen- 
tury and oral and documentary evidence have 
in my view, established the essential attributes 
of a legally binding custom. But for the cus- 
tom, it is not suggested that the Muslim Per- 
sonal Law (Shariat) would debar the female 
members from taking part in the management 
of such institutions. 


uuring me nearing of the appeal the 
attention of the learned Subordinate Judge was 
drawn to a piece of legislation which became 
law relating to Succession and Inheritance 
governmg Muslims (viz.) the Muslim Personal 
Law (Shariat) Act 26 of 1937. The learned 
Subordinate Judge disposed of the question by 
observing that the Act cannot apply to the 
present case as the suit was instituted prior to 
the Act taking effect. The appeal was disposed 
of on 29-6-1946 and by that time, Act 26 of 
1937 had not been amended. Section 2 of the 
unamended Act is as follows • 


“Notwithstanding any customs or usage to 
the contrary, in all questions (save ques- 
tions relating to agricultural land) regard- 
ing intestate succession, special property of 
females, including personal property inhe- 
rited or obtained under contract or gift or 
any other provision of Personal Law, mar- 
riage, dissolution of marriage, including 


•l-iG Madras 


SvKi) Unnisa V. 


]vAni:MUTiiUNissA ( Kri>>h7iasica7)ii Nayudu 



A. 1. R. 


talaq, ila. zihar, liaii, khula and mubaraat, 
maintenance, dower, guardianship, gifts, 
trusts and trust properties, and wakfs (other 
than charities and charitable institutions 
and ''•liaritable and religious endowments) 
tile rule of decision in cases where the par- 
ties are IMusiims shall be the Muslim Per- 
sonal Law (Shariat).” 

This section was amended by the Madras Act 
18 of and the amended section is as 

follows : 

■ Notwithstanding any custom or usage to the 
•"ontrary, in all questions regarding inte- 
siato .‘Accession, special property of females, 
including personal property inherited or ob- 
tained under contract or gift or any other 
provision of per.sonal law, marriage, dissolu- 
tion of marriage, including tallaq, ila, zihar, 
iian, khula and mubaraat, maintenance, 
dower, guardianship, gifts, trusts and trust 
properties and wakfs the rule of decision in 
cases where the parties are Pdiislims shall be 
the Mu.slim Personal Law (Shariat).” 

(4) There is no doubt that if the Act is ap- 
plicable to the parties custom will cease to 
iiave any force and their personal law being 
applicable llie plaintilis would be entitled to 
participate in the management and to enjoy 
the emoluments of the trust properties and 
the prohibition of the female members taking 
part by reason of custom ceasing to have any 
effect. Basheer Ahmed Sayeed J. in — 'M. 
Ayisumma v. Mayomoothy Umma’, C R P No 
lllU of liJoO (Mad) in a case relating to the 
iVIoplah Muslims whose rights to property were 
governed by the Marumakatayam law and with 
reference to a contention that the Marumaka- 
thayam Aliyasanlhana Act governed the rights 
of the parlies held that by reason of the 
repeal of S. 18 of the Civil Courts Act by S. (> 
of Act 28 of 1987 after 1937 the customary rule 
of inlicritance by survivorship which was still 
then applicable to IVIappillah Muslims cannot 
i)c made applicable .by Courts of law in this 
country and that all customs and usages con- 
trary to the I\Iuslim Personal Law became in- 
applicable as a rule of decision in cases where 
the parties wore Muslims and that all custo- 
mary law stood abolished and that the Muslim 
Persoiial Law took its place in all matters enu- 
merated in S. 2 of Act 26 of 1937 and it may 
be added a.s amended by the Madras Act 18 of 
1949. 

(5) The question, however, that requires to 
be considered is whether in respect of pending 
actions where the rights to properties are of 
the nature that are the subject-matter of these 
proceedings the Muslim Personal Law (Sha- 
riat) whicli is applicable also to trusts and 
trust properties and wakfs and other religious 
institutions by reason of the Amending Act, 
Madras Act 18 of 1949 could be made applica- 
Ide so as to govern the rights of parties. It 
urged on behalf of the respondents that the 
Act is not retrospective in its operation and 
uuicss there is any specific provision in the 
enactment the further amendment should be 
construed only as prospective and not retros- 
j>ecti\-o in elVect. A passage from Maxwell’s 
■‘Tl)e Interpretation of Statutes” Edn. 9, page 
223 is quoted which is as follows : 

"Everv statute, it has been said, which takes 
away or impairs vested rights acquired un- 
der existing laws, or creates, a new obliga- 
tion, or imposes a new duty or attaches a 
new disability in respect of transactions or 
considerations already past, must be presum- 


eu, out of respect to the Legislature, to be 
intended not to have a retrospective opera 
lion. Where vested rights are affected ‘prima 
facie’, it is not a question of procedure 
There is nothing intended to alter past rights 
which became vested before the new Act 
came into operation by reason of the par- 
lies acting upon and being entitled to act 
upon the law as it stood before the new Act 
came into operation.” 

With reference to this enactment Mullah in 
his “Principles of Mahomedan law” (13th 
Edn.) at page 4 observes as follows: 

“The Act does not purport to disturb settled 
transactions or to dispossess persons who 
have lawfully obtained possession in the 
past. Whether it would be applied in cases 
which were pending at the commencement 
of the Act is doubtful.” 

(8) Before considering whether by reason of 
a declaration and injunction granted in favour 
of the appellants, plaintiffs, the vested rights of 
the respondents would be affected it will be 
necessary to consider what the powers of an 
appellate Court are under the Civil Procedure 
Code, and whether when a suit comes up for 
appeal and before it is finally determined it 
would not be open to the appellate Court to 
take note of subsequent events not only with 
regard to the facts but also in regard to laws 
enacted and make them applicable to the facts 
coming up before the Court before a final deci- 
sion is given in appeal. In — ‘Attorney Gene- 
ral V. Birmingham Tame and Rea District 
Drainage Board’, (1912) AC 788, it was held 
by the Plouse of Lords that an appeal to the 
Court of appeal is by way of rehearing, and 
the Court may make such order as the Judge 
of first instance could have made if the case 
had been heard by him at the date on which 
the appeal was heard. Lord Gorell in his judg- 
ment alter referring to the Judicature Acts and 
Rules staled that the hearing of an appeal from 
the judgment of a Judge is b 3 ’' way of re- 
hearing and the Court has power to give any 
judgment and to make any order which ought 
to have been made, and to make such further 
or other order as the Court may think fit (See 
O. 58, Rules 1 and 4). The Court also has 
power to take evidence of matters which have 
occurred after the date of the decision from 
which the appeal is brought (see O. 58, Rule 4). 
It seems clear, therefore, that the Court of Ap- 
peal is entitled and ouglit to rehear the case 
as at tlio tim.e of hearing, and if any authority 
wore required for this proposition it is to be 
found in the case — ‘Quilter v. Mapleson’, 
(1802) 9 Q. B. D. 672. ‘Quilter v. Mapleson’, 
(1882) 9 QBD 672 is a case where a new enact- 
ment came into operation after the institution 
of the suit and the appeal was filed and before 
it came up for hearing in appeal. It was held 
lhat assuming the judgment of the Court be- 
low to have been correct according to the law 
as it then stood, the Court of appeal could 
grant to the tenant the relief to which he was 
entitled according to the law as it stood at 
the hearing of the appeal, since the general 
orders provide that appeals shall be by way 
of rehearing, and give power to the Court of 
appeal not merely to make any order which 
ought to have been made bv the Court below 
but to make such further order as the case may 
roauire, Bowen L. J. observed : 

“The only remaining question is, whether the 
(Tourl of Appeal can give relief where a judg- 
ment has been obtained by the landlord be- 
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fore the Act came into operation. I think we 
should be misreading the judicature rules if 
we held that it could not when the landlord 
has not obtained possession. Thje rules were 
mtended to enable the Court of Appeal to 
do complete justice. If the law has been 
altered penaing an appeal, it seems to me to 
be pressing rules of procedure too far to say 
that the Court of Appeal cannot decide ac- 
coruing to the existing states of the law. I 

such is not the true construction 
of the rules for O. 58, Rule 5 does not merely 
enable the Court of Appeal to make any 
order which ought to have been made by 
the Court below, but to make such further 
or other order as the case may require” 

The provisions of S. 107 and O. 41, Rule 33, 

O. 58, Rule 5 

Of the Judicature rules which were relied on 
by the learned Judges in both the cases cited 
Therefore it is not only pei'missible but in my 
view It IS necessary in the interests of justice 
to apply to the case, the law as it stands on 
^e date when_ the matter comes up before 

Pho appeal and before 

the final determination of the case. With res- 

tions above which correctly repre^^ent 

akinff ‘S should adopMn 

taking notice of subsequent change of events 

either of fact or in law. Gwyer C J Siilaiman 

and ,Varadachariar JJ. S -"^.shyamtkai v 

Saste rhi’ and\iswaMtha 

dfed'^Zisfo'^nT "" 

without saying that 
this Court m appeal has not only power but a 

of it stands oTtL date 

ipsiH^SSil 

;vto£ thS 

they had a r^v»f Pi'operties in which 

offhirf partl^'^L are 

to manage and eniov Tho them 

19 V6ar^ niH rwfc +i? TnG fiist plsintiff was 

the^suit and it institution of 

plaintiffs are the he°ls' undp^'ll® the 

iissst ‘o&V b»» 

the Durga, nerform nianage 

enjoy® V®u°plus '^ncoml 

be said that tC dlfend^nt/ 2"^' 
vested rights which reqiRre to he h • 
reason of the application nf +1.2 ° divested by 

Nor could it also be said enactment, 

the new enactments anv reason of 

settled transactions are sought to^ 

Plaintiffs as heirs of the late 
who died in 1922 have Sahib 

share in his property but in resDect"of“^"'^ +‘.° 
cular item which was endowed for 
eir right was only to manage and to parti- 
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ipafe in the surplus income. The plaintiff- 
who are female members by virtue of custorr 
were e.xcluded from the ri|lit to mmia4 tl • 
Gurga and to perform the Urs festi^i 

the argument of Mr. Poker Sahib, 
leurnGd counsel lor the apDellant 

nglit to manage came to bf vested i.i 4 

lianas of the defendants male members not b- 

virtue of custom but by virtue oT their 4einV; 

the shaieis but custom deprived the plaintiff' 

of tneir rightful share to participatiorin th 
management and to their rightful share in the 
surplus income and since the nlw Act ha2 
abrogated any such custom the plaintiffs confrf 
be governed by the Act. Moreover would b 

Of defendants to contest the ciaiir- 

of any female member who might com- 

after the enactment o4 the Satfor 

under which personal law is held to ovwr for 

her ^ female member 

1 ii&ht to manage the charities and nartiVi 

pale in the income? The only answer” is ther 

can be enforced lithin tfoee Ss'of he^af 

s?/» 4: 

of4mUat1on44^4^4s4riptfo4'Th 

'“lotT/ni" thfpie J Of Cl^fon. 

llii+4h^ ^ — ®®® circumstances I consider 

Uw (ShaKTcT S'p,iSS‘"i 

leave. to costs. No 

Appeal allowed. 


A.I.R. 1953 RIADRAS 447 (Vol. 40, C N 170 1 

_ 3ncl finnthpr 'Dk+u* 

The Industrial Tribunal, F^rt’ St rT® 
Madras and others. Respondent George, 

Writ Petn. No. 591 of 1951, D/. 29-9 -iqs? 

(a) Industrial Disnute^: 

(as amended by Indu«trial‘^nici^?^^ ’/ 

Tribunal) Act (19M) (Appellate 

practiss before Tribunal to 

(1926), Ss. 9 (1) anff Councils Act 

of India, Art. 19 (i) ^ — (Constitution 

DliUlSS Art'is «>. Mustri" 

srr 

wh,„„„s ii 
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hy tile pi‘u\ isinris uf S. 


DlSpUt.:' iiCt. 


;:)() (4), Industrial 
riiero thcrctore, no viola- 




. -ii (u Ids fundamental lifehl under Art. 


i!) (I; (g; oi the Constitution of India. 

(Para 2) 

Bar Counrils Acf, S. f) N. 1; S. 14 N. 1. 

th) BuiusUiii Oisj/utos Ari (1917), Ss. 7 and 
;n (4) (as amcadctl by Indiisiiia! Disputes 
Apprllale Triimnai) Act (1950) — Classififa- 
U(n hi S 50 (4) — (ConstitiUion of India, 
\vt. M). 


Tile discriiniriation inade between a liti- 
eaid iii an nidlnary Court <jf law and 
r eiuro the Tribunal can easily' bo justi- 
fied on tiio basis t-f reasonable ciassilicalion. 
Tiie da. oification is not arbitrary but is 
i.a;-eci upon tlic naLure of the tribunal and 
ine pui'posc for whicii it is constituted. 

(Paras .3 and 4) 

■: (c) Industrial Disputes Av.c (1917), S. 3fi (4) 
fas aiuenued by Indu.stvial Disputes (Appellate 
rribiinal) Act (1950) ) — Coostilutioiial vali- 
'iify — (Cor.stitutiou of India, Art. 14). 

Section 3ti (4), Industrial Disputes Act 
is constilutionall.v valid and does not violate 
die fundamental right guaranteed under 
-Art. 14 of tlie Constilution. (Para G) 

D. Narasaraju atul K. B. Krislinamurthi, for 
Petitioners: Srinivasamurthi, for Govt. Pleader, 
;or the State; A. Ramachandran of Bow and 
Reddy, for Respondents. 

RPtFT.OREdCES; Courtwisc/Chronological/ Paras 
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Bom TtiG) 2 

(’52) 1952-1 Mad TJ 208: (AIR 1952 Mad 395) 

■ '52) Writ Petn. No. 537 of 1952 (Mad) 
f’5:i) W. P. No. 2:){i of J951, D/- 13-8-1952: 

(AIR 1953 Mad 32G) 

1 191 1 ) AC 179: (80 UKB TOG) 

( 1915) AC 120: (84 L.TKB 72) 
d.924) Gf) Law Ed 7G7: (2G7 US 517) 

(19:12) 77 I.aw Ed 158: (287 US 45) 
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ORDER : This is an application under Art. 226 
>4 the Constitution ol India for issuing a ‘Writ of 
Certiorari* to ciiiash the order of respondent 1 dat- 
ed 24-9-1951. Petitioner 2 is the Liberator Ltd. 
repre.sontcd bv its Secretary. Petitioner 1 is an 
advocate. By G. O. No. 3167 dated 10-7-1951. the 
Government of Madras referred the industrial dis- 
pute botv.’ccn petitioner 2 and its employees to 
respondent, 1 the Tribunal constituted by respon- 
dent. 2 the State of Madras. On 11-9-1951, peti- 
tioner 1 sought to file his ‘vakalat’ on behalf of 
petitioner 2 before the Tribunal. The represen- 
\ alive of the labourers objected to petitioner 1 ap- 
licaring for petitioner 2. On 24-9-1951, afer hear- 
ing the parties, the Tribunal held, relying upon 
I he provisions of section 36 (4i, Industrial Dis- 
putes Act. 1947, that it had no power to grant 
leave to petitioner 1 to appear on behalf of the 
company, petitioner 2. Section 36 (4), Industrial 
Disputes Act, 1947, as amended by the Industrial 
Disputes (Appellate Tribunal) Act, 1950, reads as 
follows : 

•’In any proceeding before a Tribunal, a party to 
a dispute may be represented by a legal practi- 
tioner with the consent of the other parties to 
the proceeding and with the leave of the Tribu- 
nal”. 

The provisions of this section are clear and un- 
ambiguous. Before a Tribunal a legal practi- 
tioner cannot appear unless the Tribunal gives 
its leave and other parties to the proceedings 
give their consent. Learned counsel for the pe- 
titioners, therefore, contended that the provisions 
of section 36 (4) are constitutionally void viewed 


from two uilierent aspects. From the standpoint 
of petitioner 1, i. e., the ad/ocaie, it is argued 
that the section violated his fundamental right 
to do bu.>iness guaranteed to him under Art, 19 (ij 
of the Constitution of India, From the view 
point of petitioner 2, i. e., the employer, it is point- 
ed out that the section infringes the rule of equa- 
lity embodied in Art. 14 of the Constitution. Learn- 
ed coun.ici further adds that the prohibition to be 
represented by an advocate before the Tribunal 
except with the consent of the other side is 
against all principles of natural justice. 

«2i The constitutional validity of the section 
iiom the standpoint of the advocate mainly de- 
pends upon the nature of his right. Learned 
< (..unsel for the petitioner would say that every 
person has a right lo practise in a Court or before 
a tribunal and the section which unreasonably 
restricts that right is void under Art. 13 of the 
Constitution of India. The question therefore is, 
what is the nature of the petitioner’s right to prac- 
tise before a Court or tribunal. This question 
was raised and answered in this High Court as 
well as the Bombay High Court. Before the 
cases are noticed, the relevant provisions of the 
Bar Councils Act may bo read: 

■‘Section 9 (1>: The Bar Council may, with the 
previous sanction of the High Court, make rules 
to regulate the admission of persons to be ad- 
vocates of the High Court: 

Providfd that such rules shall not limit or in 
any way aflect the power of ihe High Court to 
refuse admission to any person at its discretion. 

S. 14(li: An advocate shall be entitled as of 
right lo practise:— (b» save ns otherwise pro- 
'.ided by sub-s. (2* or by or under any other 
law for the time being in force in any other 
Court in British India and before any other 
tiibunal or person legally authorised to take 
evidence; and 

‘O before any other authority or person before 
whom such advocate is by or under the law for 
the time being in force entitled to practise. 

In — ‘Mulchand v. Mukund’. AIR 1952 Bom 296. 
Chagla C. J. and Gajcndragadkar J. defined tlie 
scope of the right of a person to practise having 
regard to the aforesaid provisions in the following 
words : 

"Therefore, his right lo practise is controlled by 
this important provision that any other law for 
the lime being in force may restrict or take 
away his right. Therefore, ii' the Co-operative 
Societies Act were to provide that an advocate 
of the High Court of Bombay shall not practise 
before the arbitral tribunal set up under that 
Act. then the right of the Advocate will be 
circumscribed by the provisions of that law. It 
should be remembered that it is not the fact 
that a man has passed a law examination or 
has acquired a law degree that entitles him to 
practise in Courts of law: his right to practise 
depends upon his being enrolled as an advocate 
and he is enrolled as an advocate on terms 
and conditions laid down in the Bar Councils 
Act. Therefore, as I said before, his ver>^ char- 
ter which entitles him to practise lays down 
conditions and limitations, and one of the con- 
ditions and limitations is that he can only 
practise before such tribunals as tlic law permits 
him and he may not practise before such tri- 
bunals as the law lays down as being prohibited 
to lawyers.” 

After considering similar provisions in the Legal 
Practitioners Act, the learned Judges proceeded to 
say : 

“it is a right subject to the provisions of any law 
for the time being in force. Therefore, the 
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only right of a lawyer that has been safeguarded 
imder the Constitution is tne right to practise 
his profession. Now, that right not being an 
absolute right, no absoiute right is conferred 
upon the lawyer by the provisions of the Con- 
stitution. The Constitution guarantees to the 
jawyei such right as he has under his charter 
If any such right is affected or contravened’ 
then undoubtedly he can rely upon the provi- 
sio^ Of Art. I9(f> But if^tne right givL to 
him IS a limited light and that right is not in 
any way affected, lie cannot claim a wider rieht 
or a larger right under the Constitution.” 

Much the same view has been expressed bv 
Rajamannar C. J. and Venkatarama Aiyar J in 
— ‘S. Ananthakrishnan v. State of Madras’ 19^9 
1 Mad LJ 208. The question in that case was 

Stamp Amendment Act (6 
of 1922) which prescribed a fee of Rs. 625 for 

makmg an entry in tne rolls of the High Court 
was not constitutional or an infringement of the 

Chief Justice observed • 
n P.^ofession of law, what does this 
right consist in? Is the effect of Art 19(1) to 

on every person who may be otherwise 

qualified the right to practise in any coS hi 
the land? i see nothing in Art 19 (i) tn 

conclusion that this court or^anv 
other High Court or Supreme court rannnf lob 
down rules for the admfssZ of Advocates v^o 

before j^em. On the other Snd the 

ssh'gjs. 

Jued Sndl? been con- 

in which rwe? can 

he is free to m practice Profession and 

one wants the SoL^ 

•entitled as of right to being 

High Court he his the 

rolls Of that Cwrf Enrn?" the 

making an entry in^he^rtl 
suggested that th^e was h°t 

tutional.” anythmg unconsU- 

3n Writ Petn. No. 537 of 1952 t 

my view as follows: (Mad) i expressed 

"Prom the aforesaid rules if lo • 
there is no absolute right to be an° 4 ^^^^ 
person enrolled as an adv^atl ^ 

to practise subject to certain lim^ Pnvilege 
privilege to practise therefore 
the limitations imposed on h\r^ conditioned by 

toe^limitatioS wnttd*°lf 

or under any other law toth^tl^S by 

in any other Court to S-ifeh 
any other Tribunal or nersoM Wau before 
to take evidence Sec t authorised 
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whidi tnS® limitations subject to 

Which tiiat rignt was confen*ed on him. If so 

understood, his right to practise, i.e. the right 

circuinsci’ioed by the provisions of the Act where- 

under ne is earoiled, is not infringed by the pro- 

vjSiOAis of Sec. 36(4), Industrial Disput^ Act 

j.nere ^ therefore, no violation of his fundamen- 

tal nght unaer Art. I9(l>(g> of the ConstiS 

(3> It was then contended from the standpoint 
of petitioner 2 that the section violated the fS 

guaranteed under Art. 14 of the 
Constitution of India. Under Art. 14 

' Sfn-f not deny to any person equality 
befo.e tne law or the equal protection of the 
laws within tne territory of India.” 

^ Paity to a dispute before Courts 
and other tribunals is entitled to be repreSd 

b> an aavocate, and the said right is practically 
denied^ to him before the Industrial Tribunal. 
Suen a discrimination, it is argued, violated the* 
fundamental right embodied "in thT equalhv 
clau.se. Aaverting to the provisions of this Arti- 
cle i summarised the law on the subiect in 
south India Bank Ltd. v. T. D PlcSavaoDa^T 
vVP NO. 293 of 1951 (Mad) as folWs : ^ 

All persons are equal before the law is funda- 

civilised Constitution. Equality 
before law IS a negative concept, equal pro- 
tection of laws is a positive one. The former 
dcclaie^ that every one is equal before law, 

tw u special privileges and 

that all classes arc equally subjected to the 

oidinary iaw of the land; the latter postulates 
an equal protection of all alike in the samI 
situation and under like circumstances. No dis- 
ciimination^ can be made either in the pri- 
vileges comerred or in the liabilities imposed. 

It has also been held for without that apparent- 
ly just laws may in their application be so 
abused as to subvert the fundamental concept 
of equality before law — that the law should 
be appiied by public authority without arbitra- 
rmess or discrimination. 

TTie law though apparently fair contains 
Inherent possibilities for discrimination and 
arbitrary action is in itself bad. But these 

interests of the pu- 
bhe, if logically stretched too far may not achieve 
the high purpose behind them. In a society of 
unequal basic sti-ucture it is weU nigh impos- 

^itable in their application 
to all the persons alike. So a reasonable classi- 
fication is not only permitted but is necessary 
if society should progress. But suchaclass^Z 
tion caraot be arbitrary but must be based 
upon differences pertinent to the subiect in 
3®.! of- the purpose for which it £ 

Willifthat ^to>«®nt of Professor 

"If any state of facts can reasonably be con- 

of‘T4t state Tf 1 0'^‘ffoation, the existence 

that nL li he assumed and 

tn 2 .t one, who &.ssd.lls a classifica.tinn mii«f- 

carry the burden of showing that It does not 
rest upon any reasonable basis." 

is whether the classifica- 
tion adopted in this case is arbitrary and is not 

differences pertinent to the sub- 
ject, or in respect of and the purpose for which 
it IS made, my view the discrimination made 
between a in an ordinary Court of law 

and before the Tribunal can easily be justified on 
the basis of reasonable classification. The object 
of the constitution of labour tribunals was to 
have an expeditious and just settlement of dis-f 
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putes between llio employers and employees in 
the interests oi industrial peace. It was also ap- 
parentiv intended as a convenient device to avoid 
costly and proionc'^d litigation in Courts of law 
and to niace the two categories ot disputants, 
i.e, the emplovees and employers with obvious 
disparitv in wealth and inilucnce. as far as pos- 
sible on'^an enuai level. To achieve this object labour 
tribunals are' constituted. The makers of the law 
might have thought that an unrestricted right 
to be represented by an advocate would deleat the 
aforesaid purpose. Such restrictions on the right 
of a party to be represented by an advocate 
before tribunals arc not unknown in other parts 
of the world. In Poolard's “Administrative Tri- 
bunals at work" the following passage occurs at 
page 19 of the Introduction: 

“Lawyers as a whole have never understood the 
reasons lor the growth of administrative tri- 
bunals and in many cases have opposed or tried 
to limit them The doctrine of prece- 

dents would be introduced, the law of evidence 
would hamper it, & its procedure become cum- 
bersome. slow and costly. It is partly their 
freedom from rules of procedure and customs 
in advocacy which makes administrative tribu- 
nals adaptable to changing social needs and 
gives parties before them an ease and confidence 
never known in lav/ Courts. It is for lawyers to 
adapt themselves to administrative tribunals 
but not try to twist the growth of these bodies 
into the pattern ot the ordinary Courts. 

At page 32 the learned author proceeded to state : 

“If the propertied side were legally represented 
and the oiher party not, as has been in many 
county courts the Chairman w’ould feel it incum- 
bent on him to conduct the unaided mans case 
for him. If the professional advocate is admit- 
ted. there is the question of expense. Property 
can always command good brains versed in 
traditional law. The penniless man or wage- 
earner needs an advocate versed in human 
values, in the poor man'.s budget, in voluntary un- 
enforceable industrial agreement, in the point 
of view^ of trade union and shop comniittec, 
and in the acts and orders regulating factories, 

mines, etc.” 

Similar considerations might have weighed wp 
the Legislature in enacting the aforesaid provision 
orohibiiing a party to be represented by an ad- 
vocate unless with the consent of the presiding 

officer and the opposite party. 
the opposite party prevents one party 
ing an advocate unless the other party is also 
in a position to do so. The Tribunal m exercise 
of its jurisdiction, subject to the consent of tne 
other side, may allow an advocate to appear in 
case.s where it thinks the assistance is necepary 
to elucidate the questions of fact or law^ But tlie 
rule is intended to prevent one party taking ad- 
vantage of the other pai'ty’s weakness and also 
to prevent the unnecessary prolongation of an ami- 
cable settlement between the parties. 


(4) This is a problematical solution for the avoi- 
dance of the apprehended evils. It has always 
been my experience that a trained lawyer is of 
immense help in the disposal of cases. It is true 
that among advocates, just like in other classe^s of 
society, there arc and will always be a few mis- 
fits w'ho would obstruct rather than help the Court: 
but the remedy is not, on that account, to cut off 
the trained legal element from assisting the ad- 
ministrative tribunals, but appoint competent 
officers who could be expected and safely relied 
upon not to play into the hands of those few 
misguided ones. But the Parliament in its wisdom 
thought otherwise and it is entitled to have its 


view' and to reflect the same in. the laws made. 
Tne classification is, tnerefore, not arbitrary but. 
is based upon the nature of the tribunal and the 
purpose for w'hlch it is constituted. 

(5t Learned counsel then argued that the provi- 
sions 01 the section, if enforced, would offend the 
principles of natural justice. He would say that- 
no person’s rights can be affected unless a rea- 
sonable opportunity is given to him to show' cause 
against tne action proposed to be taken, and if 
a person is deprived of his right to be represented 
by an advocate, in a complicated dispute before 
the Industrial Tribunal it will be depriving him 
of such an opportunity. Tribunals cannot be. 
equated to Courts of law. They can have their 
own procedure so long as the principles of natural 
justice are not violated. It is a common place 
axiom that no man can be deprived of his rights 
unless a reasonable opportunity is given to him 
to show cause before the Tribunal. What is a 
reasonable opportunity depends upon the content 
of the right, the nature of the tribunal, the scope 
of the enquiry, the object of the Legislatme and 
similar other things. The cases cited at the Bar 
afford illustrations of the elastic term “reasonable 
opportunity.” 

(6) In —‘Cooke v. United States’, (1924) 69 Law^ 
Ed. 7G7, the Supreme Court of America held that 
in a contempt case, before a person can be punish- 
ed an opportunity should be given to him to shov/ 
cause against his conviction. Tlie nature of the 
opportunity is defined at page 774. Taft C. J. 
ob.served : 

“Due process of law', therefore, in the prosecu- 
tion of contempt , except of that committed in 
open Court, requires that the accused sliould 
be advised of the charges and have a reason- 
able opportunity to meet tliem by w'ay of de- 
fence or explanation. We think this includes' 
the assistance of counsel, if requested, and the- 
right to call witnesses to give testimony, rele- 
vant either to the issue of complete exculpation 
or in extenuation of the offence and in miti- 
gation of the penalty to be imposed.” 

In — ‘Ozie Pow'cll v. State of Albania*, (1932) 7? 
Law Ed. 158, it was ruled that the right of one 
charged with crime to be represented by coiuisel 
included a fair opportunity to secure counsel of 
his own choice. The Supreme Court held that 
the failure to give reasonable time and opportu- 
nity to secure counsel prior to trial, to ignorant 
and illiterate youth, away from their families- 
and friends, charged with a crime punishable with- 
death, against whom popular hostility was so* 
aroused tliat it was nccessai-y to keep them closely 
confined and under military guard, infrijiged the 
due process clause of the fourteenth amendment. 


The aforesaid two decisions deal w-ith the pro- 
:ecdings in courts of law. The second judgment 
ieals w'ith a case of homicide and the first with 
:ontempt proceedings in the nature of criminal 
proceedings. But the same rules have never been 
ipplied to administrative tribunals. In —‘Board of 
Education v. Rice*. (1911) A. C. 179. the facts 
were • a local education authority refused to pay 
s^ilaries to teachers in a non-provided school at 
the same rate as it paid the teachers in provided 
schools The managers of the non-provided school 
complained, and the Board of Education directed 
an inauirv. The Board purported to give ite deci- 
sion in a document which failed to deal 
matters in issue. In dealing with ^aUi^ of 
enquiry. Lord Loreburn L. C. observed at page 18^ 

as follows: . , \r 

“Comparatively recent statutes ’ 

they have not originated, the practice 
ing upon departments or officers of State 
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duty of deciding or determining questions of 
various kinds, in the preseno instance, as in 
many otiiers, what comes lor determination is 
sometimes tne matter to ce settled by discretion, 

involving no law I need not add 

that in doing either they must act m good faith 
and fairly listen to botn sides, for that is a duty 
lying upon every one who decides anything. 
But I do not think they are bound to treat 
such a question as though it were a trial. They 
have no power to administer an oath, and need 
not examine witnesses. They can obtain infor- 
mation in any way tney think best, always giv- 
ing- a fair opportunity to those who are parties 
in the controversy for correcting or contradict- 
ing any relevant statement prejudicial to them 
view^ Provided this is done, there is no appeal 
from the determination of the Board. . . 

In —Local Government Board v. Arlidge’, (1915) 
A. C. 120, Viscount Haidane L. C. in his instruc- 
tive speech made the following observations at 
page 132: 

My Lords, when the duty of deciding an appeal 
IS imposed, those whose duty it is to decide it 
must act judicially. They must deal with the 
question referred to them without bia.s, and they 
must give to each of the parties the opportunity 
of adequately presenting the ca^ made. The 
decision must be come to in the spirit and with 
the sense ot responsibility of a tribunal whose 

follow that the procedure of every such tribu- 

nal must be the same. In the case of Court 

of law tradition in this country has prescribed 

certain principles to which in the main the 

procedure must conform. But what that proce- 

's to be in detail must depend on the 
nature of the tribunal. 

In modern times it has become increasinelv 
common for Parliament to give an aDneii in 
matters which really pertain to administration 
rather than to the exercise of the judicial func- 

fnnpVnn^^ authorities whose 

functions are administrative & not in the ordi 
nary sense judicial. Such a body af the LeSfa! 
Goyeri^ent Board has the duty of enfoS 
obligations on the individual which are imposed 

community ! 

1 Parliament entrusts it with 

judicial duties. Parliament must be taken in 

^ declaration to the contrarv 
to have intended it to folJow the procedure whi^ 

of doing its wofk eSuy.” ‘‘ 

Tlie aforesaid decisions clearly bring out the di<z 

tmction between the procedurp hpfnr^» “^7 

that before administrative tribunals 

mental principle, namely a 

tunity for explanation sholdd be g^en be w a 

person is condemned or his righte ^ 5 

applies to Courts as well as trftamals luf 

of° tViP varies with the character 

Of the forum, the obiect of thp ^ . 

creating the forum and the nature^of 

decided in that forum tL ?ndust?L 

f that intention Karlia® 

ment provided a machinery for giving a i^ason' 
able opportunity to the parties affected to repre' 
sent ^eir cases, under the Act the Govt Sers 
an industrial dispute to a Tribunal duly MnstltuU 
ed thereunder. Invariably, the person annniiti^ 
to the Tribunal is a retired Judici^ Se?^*^ ^ 

The Tribunal proceeds with the enquiry in the 
prescribed manner. It has the same pSw^s Is we 
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vested in a civil Coiu-t under the Code of Civil 
Procedure m respect of summoning and examin- 

mentr & Issuing production of docu- 

SS: teS SSTouSXS 

?36 S.WeciT'r'"’ “S 

cate. I cannot say that the opportunity 

to a party under the Act and the rite^framed 

that the procedure prescribed is contrarv tw 
principles of natural justice, i theretee^ for thf 
aforesaid reasons hold that 9 

Deputes Act is constLtionally val d ’ Thtteri 


A/V.R.B. 


Petition dismissed. 
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SOMASUNDARAM J 

otK Ss^-l^sSnls. 

of lOo^^D/.^ n-9-1952.'^*'*^''^ Criminal Sessions 

and*^lT!!* Act (1952), Ss. 7 

Clauses Acr(1897)l*^S*^6r*'^*^ —(General 

muting 

'!■» IS “i 

U and jurisdiction to tS 

law discussed® 

Anno: G. C. Act, S. 6 N I, 4.®’ 

State Prosecutor, for the State- r e ^ 

rarajan and F. Jagannathanf for R^sponfent/' 

REFERENCES: Courtwise/ChronoloST/^^^^^^^ 

( 43) 1943-5 FCR 39: (AIR 1943 pn 9d( f 

(43) AIR 1943 Bom 169: (44 Cri LT ^ ^ 

616 FB) ^ 

(’50) AIR 1950 EP 25: (51 Cri T T I 

'!> 15 ) « 

(1905) AC 369: (74 LJ PC 77) ® 

(1850) 9 CB 551: (19 LJ CP 297) ^ 

CRDER : The two accu^v^d in +>. ^ 

committed by the Third PrPcM^ 

Madras, to tLe the^ triaMn 
Sessions, for offences under S 120 b 
S. 5(2) read with s 5 mr?i' if 

and S. 477 read with S 34 ^ P c V o°/f 
under S. 5(2) read with 4 kruM f offences 
and S. 477 I. p p ^^t II of 1947 

by the Sessions Court Th^^Sier^^?^ exclusively 
was passed on 8-7-1952 and of commitment 

seized of the High Cou 

committal was passed on^that day ^ ® 

Parliament in and by which amoL iffw 

th. f.™, D the'tS «• sa o'EEScSrsj 
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of wliich is the ofl<'iicc under S. 5(2) of Act 2 of 
liHT was aiiei*ed. S. 7 of the Act is as follows: 

"i. Notwithstanding anything contained in the 
Criminal Procrdure Code, 1308 (Act 5 of 1898), 
or in any otiicr law, the ofienccs specified 
in sul)-s. <li ol y. (i shall be triable by Special 
Judges only. 

2- Every offence specihed in sub-s. (!• of S. 6. 
shall be tried by tne Special Judge, for the 
area within wiiitlt it was committed, or where 
there are mor-* Special Judges, than one lor 
such ar'‘a, by such one oi them as may be 
spccitied in this behalf by the State Govern- 
ment. 


n 

0 . 


When trying any case, a Special Judge may 
also try any oiience other than an offence 
specified in S. U with which the accused may. 
under the Code of Criminal Procedure, be 
charg'-d at the same trial." 

It will thus be seen that the said oftenco under 
6. 5(2) of Act 2 of i .uT is triable by a Special Judge 
only, who i.s to be a.iipointcd by tiie State Govern- 
ment. Section 8 i)i(>vide.s for the procedure and 
powers of Special Judges in the trial of such 
oifences. Under that .'lection a Court of the 
Special Judge shall be deemed to bo a Court ot 
Sessions trying the case without a jury or with- 
out tlio aid of ass^*.^sov.s. Section tl of the Act (4t> 
of l'.'o2) provide.^ that the State Government may 
l;y notification in ttie ofiicial Gazette appoint as 
many Special Judga s as may be necessary for such 
luoa or aieas as may be specified in tne notifica- 
tion. Tile State has accordingly bv notification 
No. 018 dated 25-8-1952 in G. O. Ivis. No. 3100 
Home) appointed the Sessions Judge of Chinglc- 
pul as a Special Judge not only for the dis- 
iri^t of Chingleput but al.'^o for the area covering 
the local limits of the original jurisdiction of th(‘ 
HigTi Court of T^iudras. 


(3) It is now contench'd that S. 7 of the Act 
<40 of 1932 1 is retrospective in its operation and 
after the said enactment the High Court has no 
jurisdiction to try tlie offence under S. 5(2) of 
Act 2 of 1047 and that it is triable only by the 
Ser>.sioiu Judge of Cvhngleput. It- is well soUlcd 
t'nat 

"no statute shall be construed to have retrospec- 
tive operation unless such a construction appears 
very clearly in the terms of the Act or arises 
by necessary and distinct implication.'* 

It is equally well-.scUled that a statute which 
affects the procedure only is retrospective and 


"no one has any vested right in any course of 
procedure. He has only a right of prosecution 
or defence In the manner prescribed for the time 
being by or for the Court in which he sues and 
if an Act of Parliament alters that mode of 
procedure he has no other right than to pro- 
ceed according to the altered mode." 

(4) Tlie question now is whether the trial of 
the accused in this Court relates to a vested right 
or a right in existence on the date of the enact- 
ment of Act 46 of 1952 or to a mere matter of 
procedure. In — 'Colonial Sugar Refining Co. 
V. Irwing’, (1905) A. C. 369, the question was whe- 
ther a suitor could bo deprived of a right of appeal 
to the Privy Council which he had on the date 
lie Instituted the suit by a subsequent change in 
the law and it was held he could not be deprived. 
Lord Macnaughten observed : 

"It seems to their Lordships that the question 
does not admit of doubt. To deprive a suitor 
in a pending action of an appeal to a superior 
tribunal which belonged to him as of right Is 
a very different thing from regulating proce- 
dure. In principle their Lordships see no differ- 


ence between abolishing an appeal altogether 
and transferring the appeal to a new tribunal. 
In either case, there is an interference with the 
existing rights contrary to the well known 
general principle that statutes are not to be 
held to act retrospectively unless a clear inten- 
tion to that effect is manifested." 

It v.-ill be seen that even the transferring of an 
appeal to a new tribunal is held to be an inter- 
ference with the vested right. Tliis decision has 
been followed in all the High Courts and the 
Federal Court of India. In — ‘Venugopala v 
Krisiinaswami’, 1943-5 F C R. 39, Varadachariar 
J. following the decision in — ‘ColoniiU Sugar Re- 
fining Co V. Irwing’, (1905) A. C. 369^observed : 

"Their Lordships* decision recognised that from 
tne date of the initiation of the action, the 
suitor had a right of appeal to a superior tribu- 
nal according to Utc state of the law as it stood 
at the time of the commencement of the proce- 
eding. This necessarily involves the recognition 
of an equally valuable right that the proceedings 
should in due course be tried and disposed of 
by the tribunal before which it had been com- 
menced". 

The learned Judge further observed that : 

"This principle that a statute should not be so 
interpreted gs to take away an action which has 
been well commenced has been affirmed in vari- 
ous cases in different circumstances", 
and quotes with approval the observations of 
Wilde C. J. in —‘Marsh v. Higgins, (1850) 9 CB 
551 : 

"It m\ist have been well known to both branches 
of the legislature that strong and distinct words 
would he neces.sary to defeat the vested right to 
continue an action which has been well com- 
menced." 

The decision established that n right to continue 
an action which has been well commenced is a 
substantive right. 

(5) The principle of these decisions has been 
extended to and applied in the trial of criminal 
cases. The question is when can a criminal case 
be said to have well commenced. It has been well 
established that once a criminal case Is well 
commenced such rights as the accused has —such 
ns the right to have a case tried with the aid of 
assessors, the right to have the case tried with 
the aid of jury, the right of appeal to a superior 
Court and even a right to bail — are substantive 
rights which cannot be affected by a change in 
the law vide — ‘Srinivasachari v. Queen*. 6 Mad 
336. — ‘Emperor v. Fitzmaurice’, 6 Lah 262 and 
— 'Shreckant Pandui'ang v. Emperor', AIR 1943 
Bom 169 at p. 175 (PB). I would refer In this 
connection to one of the above cases, namely, the 
decision in — 'Emperor v. Fitzmaurice*. 6 Lah 
262. In that case, a European British subject was 
committed on 11-6-1923 to the Court of Sessions 
to take his trial for an offence under Ss, 420 
and 477-A I.P.C. But the right tn be tried by a 
Jury was taken away by Act 12 of 1923 which 
came into force on 1-9-1923. Tlie accused ap- 
peared before the Sessions Judge in October 1923 
and asked for trial by a mixed jury. It was held 
that the riglit of trial by Jury was substantive 
right and not a mere matter of procedure; and 
the accused who had this right when he was 
committed for trial could not be deprived of 
it by the amendment by Act 12 of 1923. Zafar All 
J. following the decision in — 'Colonial SuRar 
Refining Co v. Irwing’, (1905) AC 369 held that 
"A person who had the right to be tried by a 
Jury when he was committed for trial, could not 
be deprived of it. it being a substantive right** 
Sir Henry Scott-Smith J. who agreed with Zafar 
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All J. observed that the right of trial by a Jury 
which was vested in Sergeant Fitzmaurice by tiie 
Criminal Procedure Code 1898, was a substantive 
right and not a mere matter of procedure. 

(6) As I have already stated the question is 
when a criminal case can be said to have well 
commenced? In the Full Sench case in — ‘Banwari 
Gope V. Emperor’, AIR 1943 Pat IS’ (PB>, Fazl 
All J. held that a criminal case mast be deemed 
to have well commenced as soon as the Magis- 
trate takes cognizance of the case and the accused 
acquired vested right to have his case tried 
according to the procedure on the date when the 
Magistrate takes cognisance of it. A slightly dif- 
ferent view is taken in — ‘Shreekant Panduranev 
Emperor’, AIR 1943 Bom 1G9, where Divatia J* 
observed as follows ; 

“In cases which could be tried by a I^iagistrate, 
the trial may begm when cognizance was taken 
but m cases which are exclusively triable bv 

trial does not begin unless 
of commitment is made 
previous proceedings before the commit- 
stages of enquiry at the end of which 
the accused may or may not be committed.” 

(7) The learned Judge, was of the view that 

c“ase "cfn S^^^ioL the 

^ commenced when 

tire ordei of commitment is made and such rights 

^ trial by jui-y etc. the accused had on the date 

of the order of commitment are rights vested 

in him and he could not be deprived of those 

rights by a change in the law. The observntinn 

J^'^^'rra’-'rice’, 6 Lah 262 is clear 
that if the accused had a right to have his cltl 

tried by a Jury on the date of the order of com! 
mitment he could not be deprived of it 

Full B«mh"ln the 

19 ^ 7 ^ notifications dated 20 - 3 - 

under the Punjab%!?blic Satatv^Act 9°'''®™™ent 
of Ludhiana w4 deXed tf he^e 

Within the meaning of the Art 

declaration that the ai^l If 

bed involved certain changes in distur- 

the trial of criminal efspf procedure for 

which the trial under the offence for 

lowed but the one under the 

was the offence under S ^302 ^fp r followed 

?oll^wsf^' procefutls as 

‘IlS/rrm?^ totav^bTef f ^ 

lows: amended as fol- 

(1) (i) For Ss. 208 to 220 injfliiqmA fv. n . 
shau be deemed to have b^Tb!tauted°”nS 

thr^offXe i^XVtabTe exclu?’°? 

of Sessions or one which in ^ 

magistrate ought to be triS the 

magistrate sliall, on peru^l of ^the 'J v 
or when the accused aSl % k LlX®. 
him, make over the acculed to 
having jurisdiction and shaU 
cused if in custody 

reports relating toW case tn thaf* Police 

that court shaU therluMn nml ^1 

trial of the case following the*D?o!!ri. 
trial of summons case.” ^ dure for the 

Charged with 

to the Sessions^ Lutolana and the 

menced on 18-11-1948 in thp 
fleation dated 22 - 10 - 1-948 appearing £®the^ 
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cfpaf arei^ff’Lm?hfa°*i®''^X declaring the Muni- 
c pai aiea of Ludhiana as dangerous was cancelled 

?e"d tnm® Whether the trial should pro-' 

urn V;o-;Xrs^Xr37'^^^o! 

Salety Acv) without the aid of assessors or turv 
or wnether the trial should be in Tccordfnce 

Uie provisions of the CrimiL? Sdu?e C^dP 
uiidef S* proceed 

Aclihni Ram J. who delivered 
judgment are worth quoting: 

It IS well settled that no one has any vested 
light m any procedural rule and that, tLrefore 

p ct*ve ^ffect m the sense of being applicable 
even to judicial proceedings initiated before the 
chtmge, provided of course this can be done 
witnout aifectmg any substantive rights acquired 
fh Parties to the proceeding before 

that^hf^vfiH^^ ^ however equally well settled 
i nJi n ^ operation of any order valid- 
ly passed or aiiy act validly done by a iud'cial 

procedural law for the tiW be- 
ing in force cannot be affected by any subse- 

under thA by the magistrate 

X ”0 9 n i? <1> of s. 37 

on ^0-9-1943, in making over the case to 

the Sessions Court cannot be affected by the 

subsequent canceliation of the notification in S. 

2(b) in re.spect cf Ludhiana district and the 

the^tria1”nf procedure applicable to 

ni ^ present in the said 

distiict. By reason of that action the learned 

Sessions Judge was properly and validly seized 
of the case on the day the provincial Govern- 
ment c.iose to make an order for the cancella- 

^®*'^hcation and lie continued to be 
seized of the case even after the said Govern- 
ment had cancelled the notification." 

v5i^ establishes that if an order had been 
validly passed committing a case to the Court of 
under the law then in force, a subsequent 
change ^ in the law would not divest the Court 
of Sessions of its jiu-isdiction to try it and the 
acci^ed acquired a vested right to have the case 
continued in that court and tried according loi 
the law in force on the date of the orde? of 
commitment. (Vide S. 6 of the General Clauses 
Act and the observations of Varadachariar J in 
tne decision cited above). 

(9) It will be clear from the principles laid 
down m the above decisions that on the date of 

ha^f v«ted riX‘tXe XdX^hfs Cm.“ 

Of X? rikl Srivid 

‘Tslrtifte t P^!Vsa^' 

greater retrospective operaX thfn ita tanguage 

construing a sec- 
^i?+ ^ Certain extent retrospective 
ought to be borne in mind as appli- 

thP^wnS^ the line is reached at which 
the words of the section cease to be plain." 

Act provides for pending 
is as follows : 

^i}. triable by a special Judge under S. 7 
™ich immediately before tlie commencement of 
this Act were pending before any magistrate 
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shall, on such commencement be forwarded for 
'rial to the Special Judge having jurisdiction 
over such cases.” 

Ii will be seen that the Act does not make pro- 
vision for any cases which are pending before a 
Court other than that of a Magistrate, for ex- 
ample, a case pending before this Court. The 
legislatun* must be deemed to have been aware of 
cases pending before Courts other than Magis- 
trates and yet it has refrained from making any 
iprovision for them. By nccessarj’ intendment it 
IS reasonably plain that the trial of cases pending 
before Courts other than those pending before 
Magistrates Is not affected. From the fact that 
the legislature thought fit to enact S. 10 it is clear 
that S. 7 is not intended to be retrospective and 
at any rate not to have greater operation 
than what is indicated in the said S. 10. 

(11 j I am of opinion that the High Court is the 
only Court competent to try this case and the 
Ses.slons Judge of Chingleput is not competent. 

(12) Further, there is no provision of law under 
which a case pending before the High Court Ses- 
sions can be transferred to any other Court. Tlie 
Letters Patent and the Criminal Procedure 
Code provide for the transfer of cases to 
the High Court, from other Courts: and there 
as no provision for transfer of a case pending 
before it to any other Court. In the absence of 
any such provision, a case pending before the High 
Court Session cannot be transferred to anv other 
Court . 

f 13) The result is that the trial will go on before 
this Court. The case is adjourned to November 
sessions. 

B D.H. Order accordingly. 
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GOVINDA MENON AND KRISHNA- 
SWAMI NAYUDU JJ. 

Kode Seshamma, Appellant v. Mandana 
Ratlayya and others, Respondents. 

Second Appeal No. 661 of 1948, D/- 19-2-1952. 

Deljf I,aws — Madras Agriculturists’ R lief 
Act (4 of 1938), Ss. 23 and 24 — Decree-hald r 
depositing balance due on auction — S:?l ing 
aside of auction sale on application of deb or 
— Anotlior ciedUor withdrawing it — D.‘Dtor 
gcHing benefit of deposit in execu ion of decree 
the other credi'or, cannot resist decree- 
holder’s suit for relimd. Case law discussed. 

(Paras 6 , 8 , 9) 

, ^^^i'«"iynna Rao, for Appellant; D. 
Munikaninah, for Respondents. 
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GOVINDA MENON J. : In O. S. 

1932 on the file of the Subordinate Judge's Court 
of Vijayawada, the present appellant obtained 
a decree against the respondents and their father 
for a sum of money on foot of a mortgage and 
the mortgaged properties were brought to sale. 
The appellant herself became the auction-piw- 
chaser and deposited the amount that remained 
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after setting off the decree amount due to her, 
in Coiut. This balance amount was Rs. 995-12-0 
and it stood to the credit of the judgment-debtors. 

A third party, one Tirupathiah, had a decree 
against the judgment-debtors in S. C. No. 107 of 
1932 and in pursuance of that decree he attach- 
ed the amount in Court to the credit of the judg- 
ment-debtors and drew out that sum in part 
satisfaction of his decree. Later on, the judg- 
ment-debtors applied under S. 23, “Madras Agri- 
culturists Relief Act", 1938, to have the sale set 
aside and the same was accordingly set aside. 
The result was that the appellant, who had pur- 
chased the properties in coiu't auction, lost them, 
but the decree which she had against the judg- 
ment-debtors respondents was executable. 

(2) The suit out of which the present appeal 
arises was for recovery of the excess amount de- 
posited by the plaintiff in Court to the credit 
of the judgment-debtors and taken over by Thlru- 
pathiah the decree-holder in S. C. No. 107 of 1932, 
on the groimd that the judgment-debtors had 
benefit of that amount by reason of the fact that 
the claim against them in S. C. No. 107 of 1932 
was satisfied by this amount being taken over by 
Thirupathiah. It has also to be stated that the 
respondents filed I. A. JNo. 379 of 1942 in S. C. 
No. 107 of 1932 alleging that by reason of the 
withdrawal of the sum of Rs. 995-12-0 by Thiru- 
pathiah. the decree-hoidcr in S C No. 107 of 1932, 
more than double the principal amoimt had been 
paid up and that the decree in that suit must be 
entered up as satisfied. After enquiry, satisfac- 
tion of that decree was also entered up. 

(3> Various contentions were raised by the de- 
fendants against the maintainability of tlie suit 
and the trial Judge found that though the suit 
is not maintainable under section 24 of the “Ma- 
dras Act 4 of 1938", the appellant is entitled to 
equitable relief against the judgment-debtors, be- 
cause the decree against them was satisfied by the 
withdrawal of this amount by the decree-holder 
Tirupathiah. The learned District Munsif^went 
into the question and found that the responclents 
had the benefit to the extent of a sum of Rs. 683- 
1-5 and to that extent they are bound to repay 
the same to the p’aintiff appellant. A decree for 
that amount with interest thereon was passed. 
The plaintiff not being satisfied with the decree 
for Rs. 683-1-5, preferred an appeal to the Subor- 
dinate Judge complaining that the decree should 
have been for the entire amount of Rs. 995-12-0 
with interest etc., and the defendant filed a me- 
morandum of cross-obfections objecting to the de- 
cree of the District Mimsif to the extent of Rs. 
683-1-5. The lower appellate Court was of Opi- 
nion that the plaintiff had no cause of action 
against the defendants and that the equitable re- 
lief granted was not sustainable. The appeal 
was therefore, dismissed and the memorandum 
of cross-objections allowed. The present second 
appeal by the plaintiff is against this decision of 
the Subordinate Judge. 

(4) It has to be mentioned at the very outset 
that Tirupathiah. the decree-holder in S. O. No. 
107 of 1932. was not made a party to the suit: nor 
was he made a party to the proceedings by which 
the plaintiff applied under S. 24, Madras Agricul- 
turists Relief Act for a refund of the purchase 
money when the sale was set aside under section 
23 of the Act. The order Ex. P. 4 shows that on 
the objection raised by tlie respondents when the 
plaintiff claimed refund of the purcliase money, 
the executing Court held tliat the remedy of the 
plaintiff was a regular suit and not by means of 
execution proceedings. How far tills order is 
correct need not be decided now tliough section 
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.24 of Act 4 of 1938 lays down that ■where a sale 
is set aside under section 23, a purchaser shall be 
entitled to an order for repayment of any pur- 
chase money paid by him against the person to 
whom it has been paid. This contemplates an 
application and not a suit. But since between 
the parties it is now final that a suit is the only 
remedy, the question regarding the maintainabi- 
lity of the suit need not now engage our atten- 
tion any further. 


(5) Section 24 of Madras Act 4 of 1938 is prac- 
tically identical with Order 21, Rule 93, Civil P. C. 
which says that where a sale of immovable pro- 
perty is set aside under Rule 92, the purchaser 
■shall be entitled to an order for -repayment of his 
purchase money with or without interest as the 
Court may direct, against any person to whom 
it has been paid. The concluding words of both 
the provisions are practically the same except 
that in section 24 of Act 4 of 1938 in qualifying the 
w'ord “person” the definite article "the” is used 
whereas in Order 21, Rule 93, Civil P. C., the word 
“any” qualified “person”. Tne argument put 
forward by the respondents, which found favour 
with the lower appellate Court is that the monev 
has not been paid to them but that the same had 
been taken by Thirupathiah, the decree-holder in 
S. C. No. 107 of 1932, and that if at all the plain- 
tiff is entitled to any remedy it is only against 
Thirupathiah, and this was accepted by the lower 
. appellate Court despite the fact that in the appli- 
cation for scaling down the decree in O. S. No. 107 
of 1932 the respondents have acknowledged and 
-accepted the surplus amount deposited in Court by 
the decree-holder, i. e., the appellant, and attached 
by Thirupathiah as money belonging to them, and 
contended that since such money was received by 
the decree-holder Thirupathiah in payment of his 
decree more than doubie the decree — amount 
.had been paid over to him & the decree had there- 
fore become completely satisfied. 


The learned Subordinate Judge thinks tha 
when once the sale was set aside under section 2, 
of Act 4 of 1938, the money which had been de 
posited in Court automatically becomes the mone- 
of the depositor and when Thirupathiah with 
drew that money he should be deemed to havi 
taken the money of the depositor, so that it can 

not be said that the defendants-judgment-debtor, 

had any use or ownership over that money. Bu 
this point of view has omitted to take note of th< 
acceptance by the judgmenixiebtors of the deposit 
ed money as belonging to them and getting the de 
cree against them satisfied on foot of such mone'’ 
bemg taken over by their decree-holder. Thi; 
action of the judgment-debtors cannot be inter 
preted as disclaiming the right over the depositee 
amount or revesting the title in the money in th( 
depositor plaintiff. T^e judgmen^toi m 
der such circumstances will have to be estoppec 
from thereafter contending that the deDosffw 
amo^t does not belong 'to them, or that they die 
not have the benefit of the amount. ^ 

It is well accepted principle of law that a parh 
cannot both approbate and reprobate in th] 
words of Honyman J. in — ‘Smith ' v 
(1873) 8 C. P. 350 at p. 357 a party cani^t 
at the same time blow hot and cold. Hp can 

not say at one time that the transaction is va- 
hd, and thereby obtain some advantage to whicl 
he could oiffy be entitled on the footing th^tW 
IS valid, and at another time say it is void fo 

the purpose of securir^ some further advan 
tage”. 

Bimilai' observations were made by Lord Kenw 
'C. J. in — ‘Smith V. Hodson^ 2 Sm. L. C 
X>dn. 140. 146. See also the nhseruofiAMo 


Privy Council in — ‘Ambu Nair v. Kelu Nair’, 56 
Mad 737. 

(6) On the footing that the deposited amount be- 

longing to the judgment-debtors when the same 
was attached and taken away by Thirupathiah, 
the present respondents got the'^ decree against 
them scaled down and satisfied, i. e., they have 
used the money in Court deposit for getting the 
decree against them satisfied and such being the 
case they have obtained an advantage by the use 
of that money. We, therefore, are of opinion thatl 
iW3 not open to the judgment-debtors now to con- 
tend that the money deposited in Court when once 
the sale was set aside, automatically reverts and 
becomes the money of the depositor and that the 
respondents have no interest or benefit in the 
same. • 

(7) The learned Subordinate Judge relied upon 
the decision in — ‘Seshavatharam v. Ramayya', 
1943-1-Mad. L. J. 34 as authority for the proposi- 
tion that the plaintiff can have no cause of action 
against the judgment-debtors. The facts of that 
case cannot, by any means, be said to be similar 
to those in the present case. What happened 
there was that after a sale was set aside under 
section 23 of Madras Act 4 of 1938, the judgment- 
debtor applied for redelivery of the properties to 
him and the purchaser applied for repayment of 
the monies paid by him for purchasing the pro- 
perties. The lower Court held that the judgment- 
debtor should not be entitled to obtain redelivery 
of the properties -without paying to the court auc- 
tion purchaser the whole of the amount which had 
gone in discharge of the decree. 

On appeal, Wadsworth and Patanjali Sastri JJ. 
observed that no such conditional order can be 
made and say at page 35 : 

“ ...the satisfaction of the decree out of the 

purchaser’s money is cancelled just as the sale 
is cancelled. The decree-holder has to give 
back the money which he has drawn and he 
remains at liberty to execute any amended de- 
cree which may be passed in fresh proceedings. 
There can be no question in such circumstances 
of the payment made by the auction purchaser 
having benefited the judgment-debtor. The 
decree towards which the payment was made 
is one that has been into the melting pot and 
as a result of the application of section 19 it 
may, well disappear entirely. The decree-holder 
is not debarred by reason of his having drawn 
the proceeds of the sale from executing any re- 
vised decree which may be passed, but he is re- 
quired to refund the sale proceeds to the auc- 
tion purchaser. In such circumstances, there 
can be no question of any refund of the sale 
prices by the judgment-debtor. Nor is there 
any necessity to allow the auction purchaser to 
retain possession of the property pending a pay- 
ment by the judgment-debtor of the amount due 
from him under the mortgage-decree”. 

We are not able to find how these observations 
can be said to fit in with the present case. It 
may be that when once the sale is set aside the 
money automatically becomes the money of the 
purchaser. But the difference is that whereas 
in the present case the judgment-debtors had 
claimed and accepted the money remaining in de- 
posit as their own and obtained a benefit there- 
from, in the case in — ‘Seshavatharam v. Rama- 
yya’, (1943) 1 Mad. L. J. 34, there was no such ac- 
ceptance. The decree-holder had taken away 
the money and the auction purchaser had after 
the sale was set aside, withdrawn the surplus 
amount in Court. The judgment-debtor there 
had nothing to do with any of these moneys. We 
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do not feel that this decision can really assist the 
respondents. 

(8> .1 somov;hat similar question was considered 
by tiieii Lordships of the Judicial Committee in 
the case reported in -- -Jai Beiiiam v. Kedar 
NaLU . ‘14 Mad. L. J. V3a where the question arose 
\vhetJier the amount deposited by the auction pur- 
Ciiosr.r and distributed among ti.'e croditors of the 
judgment-debtors can be restituted or recalled 
irom tne judgment-debtors who had the benefit 

by their liability being discharged. 
1 hcji Lorciship^j iieJd, foilowiivi the principle 
dmvn by Cairns L. C. in — ‘Rodger v. Comptoir 
d iiscompte de Paris', (1871) 3 P. C. 465 at p. 475 
Mat restitution was pvossible. Lo’d Carson 
m dchvenng the judgment say^ at page 73it ; 

"The au'.l'on purchasers have parted with, their 
P’iiaha..e money which they paid into C(>urt on 
me laith ot tlm order of coplirmauon and certi- 
iiciuc ol s^!e already referred to. This monev 
has distributed amongst civditonj of the 

juagmcnt-deblor who had attached the unen- 
cumoered property in question and could hav*' 
reahsed their judgment-debtors by a sale of this 
property in e.^eculion and it would be inequit- 
iiOiO and contrary to justice that the jud''n'ien^- 
dcblor si 10 11 Id bo restored to this property with- 
out making good to the auction purchaser the 
moneys which have been applied for his benefit'’. 

Ti"^ matter is made clear i.n the judgment oi 

the Patna High Court from which the appeal was 

taken to the Judicial Committee in — ‘Jai Berhan' 

V. Kedarnath-. 44 Mad L. J. 735. The High Court 

judgment is reported in — ‘Kedarnath v. Jai Bcr- 

ham , 37 Ind. (bas. 863 iPat.) and in column of 

paragraph 2 at p. 868 of the report we lincrthe 
lollowing o’ijs( rvation : 

■’It i.s not clrnud Unit the money paid to the clo- 
c .eo-hoic;ej's wac due to them from the jiidgmcni- 
cjeotors. 7’he dccreo-lioldcr.s appjied to the Court 

toi a lateablo distnbuden of the purchase luoiiev 

;-.ad the Court directed the rateable distribiitioii 
(u the money. The decree-hokiors received the 
money fj-om the Court and under the orders of 
the Court. The judgment-debtors are bound 
by the order.; oi the Court directing the pay-, 
mrnt. The ouction purehasors paid the money 
in Court and they have nothing to do with how 
the moTuyv was di; po.vcd of. The judgment-deb- 
tors Iiavc been benefited by the payments, and 
the payments made by the decree-holders will 
be cons;dered to have been made to tlie judg- 
mcnt-det)tors. The Judgmcnl-clcbttn’s are. 
therefore liable to jaiy this money to the auction 

purchasers iiefora' they can recovu'r possc.ssiou 
of the property”. 

re.stituti(;a proceeding.s. th.ough the party 

diTerent from 

if received the benefit thereunder. 

It hus been he.d that it is the party who has re- 

nor.i on to restitute. do 

not see any reason why the same equitable nvin. 

ciple should not bo applied to a suit of the pro- 

4 of L38 Is .1 KpocipR of restitution snccificaliy con- 
ferred upon a purchaser who has lost the fruits 
of h.s purchase by result ot a compulsory setting 
aside of tlie sole not in accordance with the oi^h 
nary provisions of law but as a result of the spe- 
cial enactment of S. 23, Madras Agriculturists Re- 
lief Act. 

(9) The learned counsel for the respondents 
stros.;ed before us the point of view outlined in 
the judgment of the lower appellate Court that 
when the sale is set aside the auction purchaser’s 
deposit becomes revested in him and that the judg- 
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men t-debtors could not be said to have had any 
interest or right over such amount. We have^ 
already expressed our opinion that In the circum-! 
stancc.s ot this particular case the money must be 
aeemed to have been paid over to the iudement- 
debtors becau.'^e they have accepted and had the^ 
benefit of such deposit. 

(10) In - ‘Mangel v. Mathura Prasad’. A. I R 
193a All 470. Sulaiman C. J. has held that under 
Order 21 Riuo 93. Civil P, c., even though it is 
pnsstolc when the sale is set aside on accoimt of 
the fact that tne judgment-debtor had no sale- 
able interest in the property, that the monies paid 
over, not to the decree-hoMer but to the creditors 
of the judgment-debtor, can be recalled in an ap- 
plication under that rule if made within time a 
suit against persons to whom the deposited 
amount has been paid as being due from the judg- 
ment-debtor canuol be maintained. By implica- 
tion it should be understood that the learned 
Judges intended to hold that a suit would lie 
against the judgment-debtor who had the benefit 
OI the money by the decree against him being 
satisfied. The respondent contended that under 
O. 21 R. 93. Civil P. c. it would not be possible 
lor third parlies to be p.iid the monies in Court 
deposit until tlie sale has boon continued, i e 
after thirty days of the completion of the sale 
and tb.erefore O. 21 Rule 93. Civil P. C. does not 
lonteriiplate i^aymoat to third parties, though the 
expressio!! any per.--on to whom the money is paid 
IS found in that rule. Ordinarily it might be so. 
but there may be cases where even before the sale 
IS confirmed monies are paid over to the decree- 
holders or llie creditois of the judgment-debtors. 

nee — ‘Nafar Chandra v. Gopal Chandra’, 22 Ind. 
Ca.s. 043 (Cah. 

^<10a) The \icw taki-n by the learned District 
Mun^il scorns to be more in accord with justice 
and equity rather than the legalistic view adopt- 
eii by the loarnc-d Subordinate Judge. We do not 
think that the decision in — ‘Seshavntarm v. Ra- 
m.ayya’. 1943-1-Mnc! L. J. 34 on which the learned 
Subordinate Judge relies can be applied to the 
lacts of the present case. 

(ID Nothing could be urged before us to show 
that the conclusion arrived at by tlie District Mun- 
sif to the effect that the respondent's had the be- 
nefit of the deposit only to the extent of Rs. 683- 
incorrect. In these circumstances the 
pltuntiff-appollnnt will bo entitled to a decree for 
'.hat amount only. The appeal is, therefore, al- 
lowed. Uie decree of the Subordinate Judge is set 
aside and that of the District ^lunsif restored with 
proportionate co.sts Ihrougliout. 
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Appeal allowed. 
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SUBBA RAO J. 

R.ivuru Punnammn, Appellant v. Lakkaraju 
\ oijkata Subba Rao, Respondent. 

.Si'cond Appeal No. 1684 of 1948, D/- 6-3- 
1 95 ^. 

(a) Enseinen's Avt (1882), S. 60 — Distinc- 
»ioa betwwn licence and lease — (T P. Art 
S. 105). 

A licence is not determined by forfei- 
ture even if the licensor’s title is denied 
by the licensee. Case law Ref. (Para 3) 

The reason for this distinction between 
a lease and a license is apparent. In the 
case of a license except in the two cases 
mentioned in S. 60 (a) and (b) it is 
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vocable at the will of the owner 
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Anno: Kase. Act, S. 60 N 6* T P Act S 
N. 13 Pt. 14. . o, I. t'. Act, b. 105 

(b) Evidence Act (1872), S. 116 — L'censee 
cannot deny licensor's ti^e — S. 116 does no^ 

act (1882), S. 60). (Para 4) 

^ Anno; Ev. Act, S. 116 N. 15; Ease. Act, S. 60 

(c) Specific Relief Act (IS;?), S. 55 — R». 
fusal of injunction. 

A person, having a right to object, if 
acquie.sces in the construction of struc- 

2 partition wall, 

IS not entitled to the discretionary remedy 

of a mandatory injunction. (Para M 

Anno: Sp. R. Act, S. 55 N. 6 

Ch. Suryanarayana and Ch. Ramakri-hna 
for R^poffi Chandrasekhara Sastri, 

m)™AU (J:^“^-;-/Chronological/ Paras 
(1/) 39 All 621: (AIR 1917 All 

ill ^ 

Tenali MunicipalurKe yeirTo, 

Rfr^ak^sh°niai^"int’nd^r^fc"o„^ 

ing on his site and hi found ® 

have a boundary utnii necessary to 

the plaintiff ’fliTe tLv 

krishniah should be allowert’^^t''* 
masonry wall on the suit construct a 

boundary and the plaintiff Iv,!? /? 
be 'the owner of the continue to 

was that Ramakrishniah should not 

house or project his eaJL any 

time. He also agrlld at any 

good repair at all times^arfri "'att in 

damaged or got demohIbAH 1 ‘^ase it was 

m^nt if he did „ot " epalr ff o aVeel 

m three months from thp L ’'®®tore it with- 

•site. If the wall was klpt the 

it was agreed- that the piiL^^, 'condition, 
ask for the demolition of thT^i®^®'^^'^ '’ot 

Put up buildings on hll r®®'”®\""tiniah 

the roof of his kitche^ was mi'll bnilding, 
over the boundary wall^v r ^o extend 
room also rested on the wall^ T'i tiath 
sioner pointed out that ealt of th? v-tS?”'"''®- 

the top of the boundarv waii the fatchen, on 
ward from the middle tiiA^^ ’ ^ httle south- 
3’ 8-> high and relw’on them®'^® Pttlars 
beam 5i” thick and on this t^A wooden 
of the defendant’s bath* room "'all 

was supported Rn inr^ +u ^ by 4* 4’^ 

her house allowecf 
of the terrace to rest on^he waU. 

ing* thi*' agreement; a" P°twithstand- 

well as the defendant tade ‘ encSffe^tl 
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over the suit wall. Though the defendant’^ 
constructions were made twenty-flve years am 

or at any rate, prior to 1931, the plaS did 
not question the same. Nor did she take anw 
steps to enforce her rights under Ex A 1 tiH 

tiTa under Ex. B. 1 dated 2^2-194^ 

ihe present suit was filed by her for recovery 

of possession of the site mainly on the grou^ 
nat as the defendant committed a brefch o1 
die terms of Ex. A. 1 she should be entitled to 
recover the site. She also alleged toat tim 

fe-ndant denied her title Inlf theretore fo|: 

aide? Ex“"a *'',"* of7hf stfpufatl^ 

under Ex A. l namely, that the defendant 

snoLild not build any house or project hi^ 

eaves over the wall at any time; is onlv n 

warranty and not of a condition and 

inerefore, she would not be entitled to evict 

damlleT TI?a ''® to recovs^ 

c amaps Ihey also agreed in holding that tUl 

aenia by the _ licensee of the titte 

uould not entail forfeiture. Both thia 

accepted the contention of the defendant 

he plaintiff having acquiesced in the constml- 

defendant, she would not 
.e entitled to an equitable relief of mandatory 
injunction. To avoid future troubVT the 

valued the site in a sum of 
-00 and directed the defendant to mv 

ium to the plaintiff. The pJaintiff pr*eferred the 
above second appeal. prcierrea the 

lerml of ^Ex‘'^*A ^ whether under the 

ims or Ex. A. 1, m the circumstance^; thof 

fhe ^riAfA ’ 1 ^ '®t Plaintiii will be entitled to evict 

hit IhA nl®'?-- ^ Ex. A. 1 sS 

hat the parties made a clear distinction hef 

frn^^ prohibiting the defendant 

fo"UnMrA“ ^^'Pulation fskilg h7r^. 

0 ft.eep the wall in good repair or restorinry 

die wall If demolished. Undl^r the alleeS' 
sitl on7*'if tb7 I® recover back the 

mail Ihe nil ^^® 'u 

plaintiff cannot recover hacV 

nii sSSa'uS •"»« 16= 

whlrSrifiSa? ° h? 

[jamago, and 1 „ resard to” th? fcond co' d'SE 

deSid'W.’ Si? o5“;£”4i„4' ,4 

4.e'S’£r4lfL?Sf 

that the licenci il riAtf^ stating 

the owner’s^title forfeiture if 

ments Act! prescribes 

ivhleh a licence ^a,”?. 'retoS'^'jriad”.'?®' 
unles^^^^ be revoked by the grantor, 

Dertv coupled with a transfer of pro- 

transfer is in forc£.: 

has , acting upon the licence, 

ter and incurred expenses in the execution." 

Ikense licensee acting upon the 

nf o built up a wall which is admittedly 

® character and incurred expenses 

forl. lrelvocable*.*'® “'®'^®' 
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;4) LcarnGcl counsel for the appellant relied 
r,):on S. 116, Evidence Act, in support of his 
. rntention that the law of forfeiture will apply 
ecjually to a lease as well as licence. Under 
S 116, Evidence Act. 

No tenant of immovable property, or person 
claiming through such tenant, shall, _ during 
jie continuance of tenancy, be permitted to 
leny that the landlord of such tenant had, 
it tlie beginning of the tenancy, a title to 
mch immovable property; and no person who 
cime upon any immovable property by the 
icencG of the person in possession thereof 
diall he permitted to deny that such person 
-larl a title to such possession at the time 
'.hen such licence was given.” 


1 

i 
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'Ijii;- section embodies the rule that a lessee as 
veil as a licensee are estopped to deny the 
• die of the landlord or the licensor as the case 
'nay be. But this section does not expressly 
date or even indirectly give assistance in con- 
sidering the ciuesiion whether the law of forfei- 
-'Wi' Will apply io the case ot a licensee denying 

iccnsoi's title. The forfeiiurc of a right is 

rlie nature of a penalty. In the absence of 
an cxprcs.s condition or a statutory provision 
rresci’ibing for forfeiture on the denial of the 
fAViier’s title, it is not permissible to invoke the 
law of forfeiuire applying the analogy of a 
lessor and lessee. The reason for this dis- 
tinction between a lease and a license is also 
..ppai'crit. In the case of a license except ir* 
■he two cases mentioned in S. 60 (a) and (b) 
It is revocable at the will of th^ owner. For 
that rca.son, unlike in the case of a lease, the 
legislature did not provide for forfeiture in the 
■n.’-e of a licence. Nor was learned counsel for 
die appellant able to place before me any case 
which applied the rule of forfeiture to a licence, 
jndeed all the cases that were cited at the Bar 
look the view that a denial of title of the owner 
oy the licensee will not entail forfeiture — see 
-- 'Dhaniikiunvar v. Fakira’, lOOl All WN l.)7; 
— •Alt. Durga BaburanV, AIR 1023 All 403; 

‘.Akbar Ah Khan v. Shah Muhammad', 39 All 

‘ijl; — ‘Arnjad Khan v. Shaffiuddin Khan*. 
.\IR i!!25 All 203 and ‘Tripathi Anand^Nath 
l ewari Jokhii Kumari’, 113 Ind Cas 7n7. As 
'iioro i.' unanimity of opinion it is not necessary 
1,0 consider the coses in detail. I respecKully 
igroo with the \ncws expressed in the said judg- 
■' 00111 .'^, I, therefore, liold that the licence was 
not forfeited in this case. 
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(5) The next point is whether this is a fit 
case for issuing a mandatory injunction. Sec- 
bon 55, Specific Relief Act says: 

When, to prevent the breach of an obliga- 
non, it is necessary to compel the perform- 
ance of certain acts which the Court is capable 
if enforcing, the Court may in its discretion 
grant an injunction to prevent the brencli 
omplained of, and also to compel perform- 
ance of tlie requisite acts.” 

Courts invariably refuse to give this discretion- 
ary remedy if the plaintiff acquiesced in the 
'-ct complained of. Pollock and Mulla in their 
I ommentary on the Indian Contract and Spe- 
-'dic Relief Acts say at page 700: , 

The result of authorities on the subject is 
that where a person had a legal right, it could 
be destro 3 'ed by his acquiescence, that is, if 
ne stood by and allowed his neighbours to 
incur expenditure in doing what he knew 
would injure his property.” 
in this case it is abundantly clear on the facts 
-jound that both the plaintiff and the defendant’s 
lather, notwithstanding the terms of Ex. A. 1, 


put up structures encroaching upon the wall 
presumably with the knowledge of each other. As 
the defendant’s father is dead, it is not possible 
to say whether the constructions were put up 
by some other subsequent agreement; but it is 
not likely that the constructions were put up 
on the sly. The nature of the constructions put 
up and the fact that both the parties encroached 
upon the wall indicate that they must have done 
it with the consent of each other and the plain- 
tiff allowed the defendant to put up the struc- 
tures encroaching upon the wall and did not 
question it for about a quarter of a century. 
On the facts I must hold that the plaintiff had 
acouiesced in the construction of the structures 
and is now not entitled to the discretionary 
remedv of a mandatory injunction. The two 
Courts below refused to exercise their discretion 
in her favour and I do not think I am justified 
in taking a different view on the facts found. 

(G) The learned Subordinate Judge valued 
the site in Ihe sum of Rs. 200 and directed that 
amount to be paid to the plaintiff and gave a 
declaration that the defendant will have full 
rights in the site. In my view the Court cannot 
compel the plaintiff to sell the site to the defen- 
dant. If she insists to have her title to the 
site, she is entitled to have it. But as the defen- 
dant broke one of the warranties in the agree- 
ment Ex. A. 1, he would be liable to pay 
nominal damages to the plaintiff in view of his 
subsequent conduct, which I fix at a sum of 
Rs. 20. 

(7) With the aforesaid ^ modification the 
second appeal is dismissed with costs. No leave. 

B/V.S.B. Appeal dismissed. 
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FUEL BENCH 

RAJAAIANNAR C. J., CHANDRA REDDI 
AND VENKATARAMA AIYAR JJ. 

Garimella Suryanarayana, Appellant v. Gada 
Vonkataramnna Rao, Respondent. 

Letters Patent Appeal No. 66 of 1949, D,A 14- 
11-1952. 

(a) Intei'pyetalion of Statutes — Principle 
in arriving at real meaning of statu'.e sta^ei in 
(1584) 76 ER 637. reiterated. (Para 4)^ 

Y(b) Debt Laws — Madras Agriculturs*^’ 
Relief Act (4 of 1938), S. 8, Expl. I — A-^plp- 
bililv to settlement of debt — (Contract Act 
(1873), S. 60). 

The object of Expl. I of S. 8 is to take 
away the right of the creditor to appro- 
priate payments towards interest unilater- 
al Iv, as he would be entitled to under o. 
60,‘ Contract Act and to nullify the effect 

of the decision in AIR 1948 Mad 4^. 

(Para 5) 

For the Explanation to apply, there must 
be on the one hand arrears of interest out- 
standing and payable and on 
payments, open and unappropriated ana 
the Explanation provides how in that con- 
tingency the payments are to be appro- 
priated. Where there has been in a 
settlement of accounts and a fresh docu- 
ment executed b.v the debtor, that must 
necessarily^ have the effect of discharging 
the interest on the one hand and of ap- 
propriating the payment on the other. 
Such a transaction is outside the Explana- 
tion. Hence, appropriations made by a 
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(1905) 

(1816) 


debtor as part of a settlement are not 
liable to be reopened under Expl. I to S 8 
0. S. A. No. 17 of 1948 (Mad); C. M.’a. 
No. 180 of 1950 (Mad.) and S. A. No. 2115 
of 1947 (Mad.), Approved; Case Law Ref. 

(Paras G, 8) 

C. Rama Rao, for Appellant; U. Sethu- 
madhava Rao and N. Ramamohan Rao, for 
Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 

(’40) 1940-2 Mad LJ 758: (AIR 1940 
Mad 940) 5 

(’41) ILR (1941) Mad 57: 1940-2 Mad LJ 
648: (AIR 1941 Mad 107) S 

(’41) 1941-1 Mad LJ 9: (AIR 1941 
Mad 403) 

(’41) 1941-1 Mad LJ 316: (AIR 1941 
Mad 479) 

(’41) 1941-1 Mad LJ 295: (AIR 1941 
Mad 571) 

(’42) 1942-2 Mad LJ 592: (AIR 1943 
Mad 5) 

('46) 1946-1 Mad LJ 272: (AIR 1946 
Mad 380) 

i'Ml 2115 of 1947 (Mad) 

19‘18 

Mad 434) 

(’48) O. S. A. No. 17 of 1948 (Madl 
(’50) C M A 180 of 1950 (Mad) ^ 

(1897) AC 286: (66 LJ P 86) 

(1898) 2 Ch D 28: (67 LJ Ch 337) 

(1584) 3 Co Rep 7a: 76 ER eV 
1 kb 715: (74 LJ KB 413) 

1 Mer 572: 35 ER 781 

ORDER OF reference 
RAJAMANNAR. C. J. : The quesSon raised i 
th^ considerable importance and rt 

lates to the construction of Expl. I to s 8 c 
Madras Act 4 of 1938 recently introduced hv® a r 
23 of 1948 pur attention has b7en diawn to a 
unreported decision of a Division Bench^M o c 
A No. 17 of 1948, in which the learnid Judges ton 
the view that this explanation would not aSec 

fmp^ortance'Io°ye®wprd"^x”p£^^^^^ 

in the explanation to arrivd?/ et 
In the appeal now betee u, PaUu!"" 

J. has taken a contrary view 

.ppg .m be poet., 

OPINION OP THE FULL RT?Mr’w 
VENKATARAMA AIYAR T n?.^o , 

been referred for the decision 
as it raises a question of coiisMerabl'p 
on the construction of Expl (i) to % 

sory note and endorsed thereon. We ar? cCfm 
ed in this appeal with five of them 'rtZ 

mente relating to them hive blen“maT^eVL" 

were made “towards principal and interest*’ 

7-1929 there was a settlement of accoSSs '& MW 

fmmi credit for the payments made, the balance 
found due was Rs. 1658 and for this amount I 


^ executed, 
endorsee of this promissory 
™ m respondent filed O. P. No. 23 of 1943 

® Sub-Court, Rajahmundry, for 

declaring the amount payable under the promis- 
soiy note alter scaling the debt under the provi- 
sions of the Act. Several contentions were raised 
but only one of them is now material & that is as 
to now the five payments under Exs. D. l(el to D. 
l (j) should be dealt with. The respondent claimed 

that being open payments they were liable to be 
appropriated towards the principal, while the an- 
pellant contended that those payments had been 
appropriated towards interest at the settlement 
which resulted in the execution of the promissory 
note Ex. D. 2 and that that appropriation could 
not be reopened. The Courts l^elow held that 
though the payments under Exs. D. 1(e) to D l(i) 
were open payments at the time when they were 
made, the debtor had appropriated them towards 
Interest at the time of Ex. D. 2. and that such 
appropriation could not be reopened. Against that 
decision the respondent preferred C. M. S. A No 

court 1: while tha^t 
was pending Expl. (D to S. 8 of the Act came to be 

enacted by the Madras Act 23 of 1948 That 
Explanation is as follows: 

“In determining the amount repayable by a 
debtor under this section every payment made 
by him shaxl be credited towards the princioal 
unless he has expressly stated in wilting that 
such payment shall be in reduction of interest.” 

u Panchapakesa Aiyar J. who heard the appeal 
neia that the payments in question should be 
appropriated tow'ards the principal, as the settle- 
ment of accounts and the execution of the pro- 
missory note did not amount to an express state- 
ment by the debtor that they should be appro- 
priated towards interest as required by the new 
explanation. Against this judgment, the creditor 
has preferred this appeal under the Letters Pa- 
tent The point for decision in this appeal is 
whether on a true construction of the Explana- 
tion, appropriations made by the debtor as part 
of a settlement could be reopened and the pay- 
ments reappropriated towards the principal. 

(4) In an old English case known as — ‘Heydon’s 
case’ (1584) 3 Co. Rep. 7a: 76 E. R. 637, Lord Coke 
ooserved that to arrive at the real meaning of a 
Statute it was necessary to consider 

‘“(1) what was the law before the Act was passed’ 

(2) what was the mischief or defect for which 
the law had not provided; (3) what remedy 
Parliament has appointed; and (4) the reason 
of the remedy.” 


j.n 


'■In order properly to interpret any statute it 
IS as. nece^ary, now, as it was when Lord Coke 
reported Heydon s case,’ to . consider how the 

construed ^ 

i u ^1? provide, and the remedy pro- 
vided by the statute to cure that mischief.” 


Following these principles, it is necessary to con- 
sider what changes were effected in the general 
law relatmg to appropriation of payments by a 
debtor, by the Madras Agriculturists’ Relief Act 

^ further amendment 

in 1948; and what its precise effect is. 


(5) The principles governing appropriation of 
paymente made by a debtor are under the general 
law w^l ^ttled. When a debtor makes a pay- 
ment, he has a right to have it appropriated m 
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such manner as he decides and it the creditor 
accepts Uie payment, he is bound to make the 
appropriation in accordance with the directions 
of the debtor, i'hts is v/hat is Known in England 
ixs the rule in •C:ayl-jns case' U81G) 1 Mer. 

o72: 30 r.. H. 7<ll and it is embodied in S. 59, 
Contract Acb Hut when liie debtor has not him- 
self unice any appropriatio-n tnai right dev(>lves 
on tiie crednor wno can exercise it at any time, 
vide ‘Cory Eros, cc Co. Owners oi the Turkish 
.'DlcaiiKsnip Aiecfa.’, dboT' A. C. 226; and even at 
ihe tune oi ilie tnai: Vide — 'Seymore v. Pickett’, 
(lUO.j) i K. 13. Via. Tnat is S. GO. Contract Act. 
It is only wiicn there is no appropriation either 
by tile debtor or the creditor that the Court appro- 
priates the pjyinents as provided in S. 61, Con- 
tj'uct Act. Tnat we.s the iaw in iorce at the time 
when the Maifras Agriculturists’ Relief Act 4 of 
]958 was ciiacted. That Act inireduccd a sub- 
stantial change in the right of u creditor to make 
an appropriation under S. 60, Contract Act, if 
Uiere iiad been no appropriation by the debtor. 
Section 8(1) of the Act provides that all interest 
outstanding on 1-10-1937 shall be deemed to have 
been discharged. On thLs, the quesUon arose whe- 
ther payments which had remained unappropriat- 
ed cither by the debtor under S. 59 or by the credi- 
tor under S. 60 prior to 1-10-1937 could thereafter 
bo appropriated by the creditor towards interest. 
But for t le Act, they could have been. But it was 
held that as on 1-10-1937 ail arrears of interest 
-Stood discharged, it was not open to the creditor 
thereafter to exrr.i.se his right of appropriation, 
and that all such payments should be appropriated 
only to the principal: Vide — 'Duraiswami 
Aiyangor v. Raghavaehariar', ILR (1941) Mad 57: 
(1940) 2 Mad L. J. 648. It was furtlier held than 
paymenUs made generally towards the debt or “to- 
wards principal and interest" wc're open payments 
and were liable on tlm abovi^ principle to be appro- 
priated towards the principal after 1-10-1937: Vide 
- 'Vci'iTaju V. Rayanimi Dora G.'.ru*. (1940i 2 Mad 
U J. 758 and — ‘Venkateswariii v. Narayanaiaju*, 
(1916) 1 Mad L. J. 272. These authorities were 
understood as settling the law on the subject and 
had been uniformly followed, until we come to the 
decision in -- 'Duraiswami Mudaliar v. Md. Ami- 
rucldin’. (1948) 1 Mad L. J. 411. There, a sum of 
Rs. 5400 was paid “in part payment of a decree 
debt in C. S. No. 500 of 1930" and it was held by 
Gentle C. .7. and by Bell J. that the payment 
was liable to be appr<'>printe(l first towards the 
interest duo under iiie decree and then to the 
principal. The rea-son for the decision was thus 
stated by the Chief Justice : 


"The principle of lav.' wiiich alway.s has been ob- 
served and recognised is 'that when a payment 
Is made in respect of j>r!ncipal and inlercst. 
Uicre is an inference that the payment is ordi- 
narily first allocated towards intere.'^t and there- 
after any balance in lespect of principal. That 
was recognised in the decisions under the Mad- 
ras Agriculturistn’ Relief Act, 1938 in — ‘Rarna- 
Rwami Aiyar v. Ramayya Saslrigal’. (1941) 1 Mad 
L. J. 295 and in — ‘Venkateswara Iyer v. Rama- 
swanii Iyer', (194.1) 1 Mad L. j. 9. 'in mv view, 
the recogiiised and acknowledged principle re- 
garding the utilisation of a payment which Is 
made in respect of principal and interest has 
In no way been interfen*d v.dth by any provi- 
sion in the Madras AgricuUurisU’ Relief Act, 
1938." 


lu the two decisions referred lo in the judgment, 
there had in fact been appropriation of the pay- 
ments before the Act came into force. The larger 
principle laid down in this decision was that when 
there was no specific appropriation by either the 


debtor or the creditor, an Inference of appro- 
priation would arise in law and that therefaw 
the payments could not be reappropriated towards 
principal imder S. 8(1) of the Act. Tills of course 
was a reversal of the long coimse of authorities 
which had held that unless there was specific 
appropriation, the payments should be held to be 
open and that such payments should be appro- 
priated towards principal as by the operation of 
S. a (!' there would be no interest outstanding. 
The Legislature then intervened and enacted Expl. 

I to S. 8 by the Amendment Act 23 of 1948. The 
su’ostanoe of that Explanation is that payments 
mede by a debtor could be appropriated towards 
interest only il he hr.d slated expressly in writing 
tliat they should be so appropriated. The object 
of the amendment was to take away the right 
01 the creditor to appropriate payments towards 
interest unilaterally as he would be entitled to 
under S. GO, Contract Act; to nullify tlie effect 
of the decision in — 'Doraiswami Miulaliar v. Md. 
Amiruddin’, 1948-1 Med LJ 441 and to give legis- 
laiive recognition to a principle which prior thereto 
icsted on a course of judicial decisions. Thus 
far. the scope of the explanation is clear and 
intelligible. 

(6) The question now Is, does it extend further 
and have (he effect of annulling appropriations 
made, not by the creditor unilaterally, but by 
the debtor himself as part of a settlement. Be- 
fore the amendment, it had been held in a series 
of cases that where accounts between the parties 
had been settled and a fresh document executed 
there was appropriation by the debtor and that 
such appropriation could not be reopened under the 
provisious of Act 4 of 1938. In — 'Venkayyamma 
V. Ramaki'tayya’, 1041-1 Mad L. J. 316 the debtor 
I'Xecutcd a promissory note on 23-8-1931 for Rs. 
259-9-G. Towards this note he paid Rs. 150 on 
9-10-1931 witho'it expre.ssly appropriating it either 
(owa-.-fb; principal or interest. On 17-8-1934 there 
wa.s a settlement of accounts under which after 
giving credit for Rs. 150 with counter interest the 
balance was struck at Rs. 162-10-0, and for that 
a promi.ssory note was executed on 17-8-1934. 
One of the qucitlons raised was whether the pay- 
ment of Rs. 150 on 9-10-1952 which was an open 
pa'. inent when nuuie sliouid muter the Act be 
oppropriated towards the principal. It wa.s held 
l>y Wadsworth and Patanjali Sastri JJ. that there 
was on appropriation of the payment by the debtor 
oil 17-8-1934 and that it could not be reopened. 
In — 'Rangareddi v. Venkatareddi’, 1942-2 Mad 
L. J. 59'3 there was a mortgage in January 1922 
towards which two payments had been made. On 
29-1-1934 the accounts were sctt'.ed and a fresli 
mortgage was executed. In holding that the pay- 
ments made under the mortgage of 1922 could 
not bo treated as open and unappropriated, the 
Court observed : 

“When these two payments wore adjusted to tlie 
debt in order to calculate the amount for wWch 
the later document was executed, it could no 
longer be contended that thev were unappro- 
priated." 

The point for decision is whether by the Explana- 
tion the Legislature intended to alt^er the law as 
laid down in these decisions. An examination 
of the scheme of S. 8 does not support the conten- 
tion that such alteration was intended. Section 
8(11 enacts that “all interest outstanding" on 1-10 
1937 shall be deemfxi to be discharged. These 
words presuppose that interest as such remMns 
outstanding and payable on that dato and it Is 
that outstanding interest that is discharged by 
the operation of the statute. If in fact there was 
no interest payable on that date S. 8(1) would 
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have no application. Likewise, when the expla- 
nation provides that the payments shall be 

principal, it presupposes that 

other words, for the Explanation to 
apply there must be on the one hand arrears of 
interest outstanding and payable and on the other 
payments, open and unappropriated and the Ex- 
planation provides how in that contingency tlie 
payments are to be appropriated. Where there 

^ settlement of accounts and 
a fresh document executed by the debtor that 
must necessarily have the effect of discha^Yn^ 
the interest on the one hand and of appropriating 
Che payment on the other. Such a Ua^act on 
would therefore seem to be outside the 


Madras 4Gl 

tlif deYref Of ^ and 

coL^ZougLut with 

A V.S.B. 

Appeal allowed. 


(7) It is argued for the respondent that Ex. 
D 2 does not satisfy the requirements of the Ex- 
planation inasmuch as it does not expressly appro- 
pi late the payments towards interest and that 

Pv ^ i disregarded and that if 

Ex. D. 2 is disregarded, we are thrown back on 

the original payments which, being open 
menu, should be appropriated towards principal. 
Ex. D. 1 is for Rs. 2000 and after giving credit 

whole Of it must represeni th^e Va ance ot mn 

cipal due under Ex. D. i and that means that 
the payments had been appropriated in dis 
charge of the entire interest due on Ex n i' 
and also a part of the principal ClearH^' 

fore toere is appropriation towarts Interest 

Mad L. J sTe ™ contentfoT of 

dent is that the Explanaton requhes somXnY 

Which an appropriation^could "^ae^ mf««d fhff 

payments were to be 

terest and the appropriatfon infoived T Ex 

2 IS not saved by the Pvniar,ofi.: D. 

already mentioned, the exolanaho' 

plates a stage when th^p ^ " contem- 

remaining to be apDroDriatprt^^Q^ open payments, 
being made in the'^E^ m ,Par 
accordance with the ^ 

where the paZente Act. But 

on mo- 1937, b^ had Payments 

ment entered into orior ^ settle- 

would be inappiicaWe. Explanation 

a ^nimbe? 2f 'cases wSch havl'com 
this Court subsequent to the dLis?oT n? p 
pakesa Aiyar J. now under aS ""in o ^ 

that the true scope of Exnl i waq 
the decision in — ‘Duraiswami Tvyrnal?* nullify 
Anwaruddin’, 1948-1 Mad L T ^ ^d. 

had not the effect of overiilfne 

by parties involving appropriaLf nf 

cd by Govinda ’ & R^wamf jTYf f 

A. No. 180 Of 1950 and by Subba Ran t 
N o. 2115 of 1947. We agree ' 

pressed in these decisions and^do not 
clent reason for upsetting the° contra ctiSf 
had been put upon the^ explanatio^* 

In?nn®®ih° f decisions. We are according^ of f pf. 
nl^ that appropriations made by a debtor a5 

”• -e-SSn.'S 
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K. Indira Bai, Appellant R Venlmf-r 

Sivaprasada Rao, Respondent. Venkata 

O. s. Appeal No. 2 of 1949, D/- 10-8-1951 

;dS Sc'SSS pS'-V- 

s;.sr^'ss ''i/rvatFr® 

OnifofgS'H " **' »« tSSS SinT- 

Act (1872), Ss. 101 to 1037. ‘ ~ 'fpirlYY 

Anno. Succession Act S 28*^ ]SJ ft- 7 ? '.j 
A ct, Ss. 101 to 103 N h ■ ' ^^''^®nce 

(b) Siu'cessioa Act r> 

to execute will _ (Hindu Law - 

The rules of Hi^idu law only curtail the 

Anno: Succession Act, S. 59 N 3 

(c) Hindu Law — WiU — Validity 

thi h^o^fVu?fof ‘^^of fhf hf 

was not separate would' not be materilY 
P p. . , , , (Paras 14 and 15) 

(’07) 29 All 82: (3 All LJ 747) 

(’74-75) 8 Mad HCR 6 14 

(’85) 8_Mad 89 14 

(’38) Mad 1077) H 

^ Mad (AIR 1938 

RAJAMANNAR C. J. : Thic i= 
against the judgment of Y’ahva Ali T 
mg a suit brought by the anneUa^i ‘^^®™ss- 

letters of administration ^fh thl 
deceased K. V. BalakrichniL .u ^ 

She is the widow of the testator''Th 
the defendant in the suit afrl caveator, 

herein is the uterine brother m >'ejPOndent 

The appellant alleged that deceased, 

krishnamurthi dulf exe?u cH 7 ®Ma- 

"sf s &€ S » 

coercion and undue influpnp^ executed under 

strictly ■ germ ane'^o^ o ° are 

defendant alsrpieaded ^ 

.n »d.v,d.d oft' "SralSI 
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with the defenciant when he executed the Will 
cUid when he died and that therefore it was 
not \alid and bindino as the deceased had no 
power to dispose oi joint family properties. 
Tlie following issues were 1 tamed on llie 
pleadings. 

1 Was the WiU rUUei_l 'i-0-lM47 executed by 
late Katliirisetti \’'eukala Baiaknshin-i- 
iTUirthi while in a sound di.sposing state of 
tnind? 

2. Was tile Will, dated 1-8-1947, executed bv 
late K. Balakrishnanuirthi under coer- 
eioii and undue influence exercised by his 
father-in-law? 

3. Was the deceased not divided in status 
from the other members of his family at 
the time when he executed Hie will and 
when he died? 

Though a determination of the third issue was 
not necessary for tiie grant of the relief pray- 
ed for by the plaintilf, yet both the parties 
went to trial on the issue and the learned Judge 
has given his hnding on that issue as well. 

(2) The leai'ned Judge found in favour of the 
plaintiff on both issues 1 and 2. Ordinarily, on 
these findings, the suit should have been de- 
<rced. But the learned Judge found against 
the plaintiff on issue 3 on the ground that the 
deceased was not divided in .-Jatus from the 
defendant at the time when he executed the 
will and therefore the will was not valid and 
binding tjw the defendant. In the result, he 
dismissed the suit, though the learned Judge 
felt constrained to observe that the result was 
by no means satisfactory. The plaintiff appeals 
against the dismissal of her suit. 

(3) The learned counsel for ti\e respondent 
challenged the findings of fact arrived at by 
the learned trial Judge and suugiil to support 
the dismissal of the suit on the grounds on 
which the trial Judge had held against him. 
The appellant’s counsel besides supporting the 
findings of the learned Judge on the facts at- 
tacked the correctness of the learned Judge's 
finding on issue 3. It is convenient first to 
take up issues 1 and 2 together. 

(4) Tiic deceased Baiakrishnamurthi was the 
son of one Venkutanarasayya by his second 
wife Kesavanarayanamma. By his first wife 
he had a son and a daughter. The daughter 
was married to one Dr. G. Venkatarao and the 
plaintiff is their daughter. She was married to 
Baiakrishnamurthi on 22-11-1945. Venkata- 
narayya died in 1934 leaving behind him a will 
dated 5-1-1934. He bequeathed a third share 
in the family properties to his second wife, the 
mother of the deceased and the defendant. 

(5) The deceased Baiakrishnamurthi was a 
Bachelor of Engineering and was employed at 
the lime of his death as Supervisor in the Sani- 
tary Engineer's Office at Madras, after having 
solved in various other places. Ho was trans- 
ferred to Madras in July 1947 but was unable 
to secure a house and was therefore competed 
to put up with n friend. His wife was staying 
with her father Venkatarao at Chicacole (Sri- 
kakulam). He appears to have been given a 
quinine injection, it is not clear for what di- 
sease, and he doveloned an al>sccss at tlio place 
where he was injected. Unfoi (unatoly tetanus 
also set in; symptoms became very acute on 
1-8-1947 and he was therefore admitted as an 

'inpatient into the General Hospital, Madras on 
that day. In spite of largo doses of ante- 
tetanus serum administered to him. he did not 
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improve. He had lockjaw and abdominal ri- 
gidity on 2nd August. He was given parel- 
dehyde and chloral bromide by the rectum In 
spite of the treatment and though he appears 
to have been in a better condition on the 5th 
he never rallied and finally he expired at 11 - 
30 a.m. on 0-8-1947. 

(6) The Will in dispute was executed on 4-3- 
1947 at the General Hospital. It was a short 
Will and its operative portion runs as follows- 

'T hereby declare my intention to get sepa- 
rated from brother Venkatasivaprasada Rao 
I bequeath all my movable properties in- 
cluding cash and monies in banks, insurance 
policies, all immovable properties belonging 
to my share, out of ]o\e and affection to my 
wife Indira Bai absolutely. 

I hereby authorise my v.dfe to adopt any 
boy of her choice to pei-pctuate my line. 

I reserve to myself the power to cancel this 
Will.” 

The Will is in the handwriting of an Advocate 
of this Court, Mr. M. S. Ramachandra Rao. It 
was attested by Major Reddi. Civil Assistant 
Surgeon, Government General Hospital on duty, 
K. Kesava Rao. Dy. Commercial Tax Officer, 
Madras, N. Prakasa Rae. House Surgcon.Gene- 
ral Hospital, Itladras and another advocate Mr. 
G. Balaparameshwari Rac. The will contains 
l;>oth the signature and the 'humb impression of 
the testator. The signature and the thumb 
impression are not disputed and it was not al- 
leged that there was lio pix^per attestation. The 
defendant’s case was that on account of the 
Iccble physical state to whit.!] the testator was 
reduced at the material time, he was not in a 
sound disposing state of mind and it was also 
possible fur his father-in-la.v G. Venkatarao to 
exercise coercion and undue influence on himt 
lo make liim execute the Will. 

(7) On behalf of the plainiiiT the two advo- 
cates, namely, the writer and attestor, two of 
the other attestors Mr. K. Kesava Rao and 
Major Reddi and Dr. G. Venkata Rao, the 
lather of the plaintilT, were examined, besides 
the plainlilf herself who gave evidence. On 
behalf of the defendant, one of the attestors 
Dr. Prakasa Rao and one Narasamma who is 
alleged to have been the testator the dav next 
after the execution of the Will along with the 
testator’s mother and Mr. Ramamurthi (hand- 
writing expert) were examined in Court and 
Ih? evidence of the mother of the deceased and 
one Mr. Prabhakara Rao Najaidu, then Col- 
lector and klagistrate of Guntur was taken on 
commission. 

. The learned counsel fer the respondent did 
not impeach the veracity cf the two Advocates 
nor of Major Reddi, though he pointed out dis- 
crepancies between their version as to what 
happened on the 4th and the version as de- 
posed to by Kesava Rao and Venkata Rao. So 
far as the issue relating to sound disposing 
state of mind is concerned, the onus will be 
on the plaintilT, while it is equally clear that 
the onus of establishing coercion and undue 
influence would iie heavily on the defendant. 

(8) Wo have no hesitation in concurring in 
the finding of the learned trial Judge that the 
will was executed by Baiakrishnamurthi while 
in a sound disposing state of mind. We are 
equally in agreement with his finding on the 
pica of undue influence and coercion. The 
learned counsel did not keep the two questions 
as entirely separate in canvassing the evidence. 
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The learned Judge had the great advantage of 
watching the witnesses, such of those who were 
examined in court, while giving evidence and 
noting their demeanour and we see no rea- 
son not to accept the finding arrived at by him 
on a consideration of the entire evidence. (His 
Lordship upheld the findings of the lower Court 
on the first two issues after discussing the evi- 
dence and proceeded:) 

(9-12) On the findings on the first two issues 
the plaintiff appellant would be entitled to the 
relief for which she prayed, namely, the grant 
of Letters of Administration with the will an- 
nexed. But the third issue was framed on the 
plea raised by the defendant and the parties 
went to trial on that. The suit itself has-been 
dismissed, because the learned Judge found 
against the plaintiff on that issue. We have 
thought it therefore desirable to deal with it 
also. For the disposal of this issue, the fol- 
lowing facts may be taken as undisputed. 

(13) The testator and the defendant were 
members of an undivided family till 4-8-1947 
Though an attempt was made at the trial to 
contend that according to the will of the tes- 

* . . . , in 1934, there was a divi- 

sion m status between the testator and the de- 
fendant this contention was not pressed before 
us by the appellant’s counsel. On the 4th 
sometime before the execution of the will the 
testator signed a telegranh form Ex P 3 ’ The 
telegram was addressed to his brother at Sri- 
kakulam and ran as follows: 

‘•Hereby declaring my intention separating 
from you am executing will.” ^ 

The genuineness of the. signature on the form 
was disputed by the defendant before the trial 

before us the learned counsel for 
the defendant accepted the finding of the learn- 

testator did sign the tele- 
oiapn torn. The form itself shows that it 
was handed m at the Mount Road teleeranh 

office at 8-20 p rn and that it was signalled from 

that office at 8-32 p.m. It was an Lpress tel^ 
gram. In the ordinary course the telepnm 
should have been delivered at the defln^^^ 

defendant wTs given 
notice to produce the telegram received bv 

him, but he did not produce it. ’nof did he go 

leived it Thf rvnuf he re- 
V-30 p m. ThpesX Sfd oTtKh^lr^^ 

^he respondent ® thar^though "'telegraph^ILm 
might have been signed by the teftptnn 
the execution of the willf it was not 
over at the telegraph office till after 
cution. The testator had therefor! no ' 

telegram was handed in at the telegraph 

[her ana arglnd (Li 

the telegram was not sufficient it u* 

proved when the telegram actually reached th! 

defendant, because it was onlv then th!t \ht 

intention could be said to have b!en rolv? 
communicated. really 

The learned Judge did not accept the ror 
tention on behalf of the plaintiff that hLd?!^ 
over the telegram to a messenger which w!f 
before the execution of the will amonnto/^* 
communication and held that the testator must 


• ^ 
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be deemed to have become divided from ii‘ 
brother only after the telegram had been han^ 
ed in at the telegraph office. As this was 
the execution of the will, the learned Juda 
held that the testator did not possess te^- 
-mentary capacity at the time of the execLuio 
of the will. He therefore felt constrained ^ 
hold that the will was invalid and dismi-'^^ 
the suit. 

(14) With due respect to the learned Judge, 
we have no hesitation in holding that he whs 
in error in his conclusion. The learned Judg^ 
was evidently misled by the use of the \vo>*ds 
“testamentary capacity”. He apparently pro- 
ceeded on the assumption that an undivided 
Hindu coparcener had no testamentary capacitv'. 
This of course is wrong. Section 59 of the 
Succession Act declares that every person of 
sound mind not being a minor may dispose of 
his property by will. An undivided coparcener' 
who is not under any personal disability and 
who is in a sound disposing state of mind hes 
the capacity, to execute a will. 

The rules of Hindu law only curtail the Do- 
wers of the testator to affect by will icliu 
family property and do not take away the capa- 
city of the coparcener to make a will. Obviously 
an undivided coparcener can validly dispose of 
his separate property. His status as an un- 
divided coparcener does not prevent him f'-or' 
doing so. Only a member of an undivided' 
mily cannot validly beciueath his undivided ' O-- 
parcenary interest in the family propeitie.?.'l: 
IS not a lack of capacity; it is a lack of pcwe-’ 
to bequeath. In other words, the will canriuC 
affect joint family jiroperly. The reason 
succinctly stated in a very early Madras case. 
— ‘Vitla Butten v. Yamenamma’, 3 Mad H C 
R 6 thus, 

“At the moment of death the right bv sur- 
vivorship is at conflict with the right bv 
devise. _ Then the title by survivorship, being 
the prior title, takes precedence to the ev- 
elusion of that by devise.” 

A Will speaks only from tJie date of the death 
of the testator. But on the death of an un- 
divided member of a coparcenary his interest 
survives to the other member or members with 
the result that the will cannot operate on such 
interest. In this view the important question 
to be determined is not. whether a testator was 
or was not an undivided coparcener at the time 
of the execution of the will but whether he died 
a divided or an undivided member of a ioint 
family. If at the time of his death he was 
undivided member, the will will not have any 
effect on his undivided share of joint family 
pMperty, but if he was divided then the will 
would valid, and the disposition of his di- 
vided share would be valid. ^ 

The case in - ‘pib Sabitri Prasad v. Col- 
lector of Meerut’, 29 All 82 is directly in point 

Nanakchand executed a will 

16-10-1899. It was 
admitted IJ’st Nanakchand died separate from 

the r^st of his family, it was contended that 
1 was invalid because he was not di- 
vided at the fime of the execution of the will. 
The learnM Judges did not accept the conten- 
f that he was joint at the time- 

of the wiU, as it was admitted that he wa.> 
separate when he died, they held that Jhe wiH 
must be^ construed as “ 

“peaking and taking effect with reference to 
the state of things in existence immediatel 3 r 
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i^efore the testator's death, when admittedly 
he had sc'parated from tne members of his 
■family.” 

hi — ‘Bodi Venkataswarni Naidu', 38 Mad 
3G9, a Hindu, whu liad no male issue or an 
undivided roparcencr along with luin, executed 
a will devised ancestral properties to 

whirli lie was at that time absolutely entitled 
n.s the sole sin vimng coparc?ner. But subse- 
OUx;'n: to t!ie execution of the will, the testator 
Had a son lioi-n to him. But the son died 
?:hori]y after lii.s birth, so that the testator had 
Tio SOP. alive at the lime of his death. The 
question was whether the will liad been re- 
voked by reason of the death of a son after 
lie execution of a will. It was held that it 
wa.s not. in disciiosing the law on the point 
foe learned Judges sla.rl with the basic prin- 
frfple that a will is to be understood as speak- 
(itig at the death cf a testator and its validity 
is to be delerinined accordingly. They also 
lake it as well settled that even property which 
a person does not possess at the time of the 
will may be validly bequeathed. They then 
:vdy : 

“Survivorship has the eifect of rendering a 
will ijivalid with respect to propc'rly which 
the testator could not dispose of at the time 
of his dentil. All other dispositions made by 
liini are valid.” 

This principle is also illustrated by cases in 
which it has b'-en held that whore a sole 
surviving coparcener makes a will of ancestral 
property and subsequently makes an adoption, 
the v;ill becomes inoperative and by cases in 
which he has been held tlial-' where subsequent 
to the will a son is born who survives the 
testator or when a posthumous son is born, the 
will loecomes inoperative so far as joint family 
property is concerned. See — ‘Krishnamurthi 
V. Krishnamurthi’, r>0 Mad 508 (PC) and — 
‘Minakshi v. Virappa', 8 Mad 89. 

(15) It is therefore clear that if the testator 
in this case can be said to have died a divid“d 
■member, then the will would certainly be 
operative in respect of the divided share of the 
testator. The fact that at the time of the 
execution of the will he was not separate 
would not be material. The learned Judge 
erred in thinking that the testator should have 
been a divided member even at the time of 
the execution of the will. 


(IG) The learned Judge held that the testator 
must be deemed to have become divided in 
status from 8-30 p. m. on the 4th August that 
is to say, before his death. Mr. Narasaraju for 
the respondent contended that it is only when 
the telegram actually reached the defendant 
that the severance can bo held to have taken 
place and as there was no proof when it reach- 
ed him, it has not been established that the 
testator died separate from the defendant. Mr. 
Narasaraju was unable to cite any authority in 
support of his contention. On the other hand, 
Uie ruling in — ‘Naravnna Rao v. Puvushotham 
Hao', IlJi (1938) Mad 315 is directly against 


him , 

In that case S and his son were members 

of a joiiU Hindu family. On 3-8-1920 S sent 
In ids son a rogislevod notice of his intention 
in become divided from him. On 4-8-1926 he 
oxeculed a Will disoo.sing of his share in the 
■^oitit properly favour of stranger 

and died on 5-8-1926. The notice was in fact 
rrcoivocl Wio son on 0-0-1026, i*o.> ciiloi tho 


(Govinda Menoii J.) 

death of S. It was contended that the division 
in status arose only on the 9th when the son 
received the notice and as S had died on the 
5th. the estate had passed bv survivorship to 
his son and the will was therefore' not valid 
It was held by Varadachariar and King jj' 
that the issue of the notice was sufficient to 
prevent the operation of the principle of sur- 
vivorship and the will was valid. Varadacha- 
riar J. who delivered the judgment of the 
Bench observed at page 318: 

“It is true that the authorities lay down 
generally that the communication of the in- 
tention to become divided to other coparceners 
is necessary, but none of them lays down 
that the severance in status does not take 
place till after such communication has been 
received by the other coparceners.” 

In Hint case the testator was certainly justified 
in expecting that in tlie ordinary course his 
notice would have been delivered to his son on 
the 4tii or at lea.st on the 5th and the testator 
died on the 5th. In these circumstances it ntos 
held that the issue of the notice was sufficient 
to bring about a separation in status. In the 
case before us the telegram was despatched on 
the 4tli evening and in the ordinary course it 
must have been delivered on the a’lh and the 
testator died only on the Gth morning. 

(17) In this view, it is unnecessary to call in 
aid the dictum of Viswnnatha Sastri J. in — 
‘Katheesumma v. Bcechu’, 1919-2 Mad L J 268 
that once there is a clear unequivocal and 
unambiguous declaration of an intention to 
become divided on the part of a member of a 
joint Hind\i family, there would be forthwith a 
severance in status and the despatch to or the 
receipt l\v the other member of the family of a 
communication or notice showing the intention 
to divide on his part is not essential nor its 
absence fatal to a severance in status. The 
testator in this case must be held to have died 
divided from his brother (the defendant) and 
therefore the will was valid and operative in 
respect of his share of the joint family pro- 
perty. 

(18) In the result the appeal is allowed and 
the suit decreed with costs of the trial and the 
appeal. Advocate’s fee in the trial Court Rs. 
1000, here in appeal Rs. 750. 

A/V.R,B. Appeal allowed. 
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Nalabala Chalamiah, Petitioner v. Nalabala 
Rubiah and another. Respondents. 

Civil Revn. Petn. No. 1482 of 1951, D/- 
16-10-1952. 

Civil P. C. (1908), O. 9, R. 13 — “Upon such 
terms as to costs”. 

Order 9, R. 13 gives ample discretion to the 
Court in setting aside an *ex parte’ decree to 
impose such reasonable terms as it deems fit. 
The direction to deposit the costs of the suit 
is not unreasonable or puniiive, even though 
the party had sufficient grounds for not appear- 
ing on the date on which the suit was 
disposed of. (Para 1) 

Anno: C.P.C., O. 9 R. 13 N. 22. 

T. S. Narasinga Rao and M. Balachandrudu, 
for Petitioner; 0. Chiunappa Reddi. P. Rama- 
krishna and B. Prasada Rao, for Respondenls. 
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Venkataswamy V. Ganapathia (Eamaswami J.) 


adras 465 


JUDGMENT : This is an application by a defen- 
dant in whose favour an ‘ex parte’ decree has been 
set aside on condition that the costs of the suit 
are deposited before 1-10-1951. Mr. T. S. Narasinga 
Rao argues that condition imposed is too onerous 
especially in view of the finding of the learned 
Judge that the defendant had sufacient grounds 
Xor not appearing on the date on which the suit 
was disposed of. Even so O. 9, R. 13 gives ample 
discretion to the Court in setting aside an ‘ex 
parte’ decree to impose such reasonable terms as 
the Court deems fit. I cannot say that the direc- 
tion to deposit the costs of the suit is unreason- 
able or punitive. The civil revision petition is there- 
fore dismissed with costs. 

(2) As a matter of grace the time granted to 
the petitioner to deposit the costs is extended till 
15-11-1952. If that is done the ‘ex parte’ decree 
will be set aside and the suit tried on the merits. 
In default the ‘ex parte’ decree will stand con- 
firmed. 


B/G.M.J. 


Revision petition dismissed. 


AJ.R. 1953 MADRAS 465 (Vol. 40, C. N. 177) 

RAMASWAMI J. 

L. Venkataswamy Chetty, Petitioner v. V. 
A. Ganapathia Pillai and others, Respondents. 

Civil Revn. Petn. No. 1715 of 1949, D/- 
11-2-1952. 

(a) Provincial Insolvency Act (1920), S. 
^5(4) — Period' of 30 days — Starting point 
— (Words and Phrases — Date of order). 

A person can become aggrieved only 
when the act by reason of which the 
grievance arises comes to his knowledge 
Hence in the case of parties to the pro- 
ceeding the 30 days would be from the 
date of the order of adjudication because 
they would have known of its pronounce- 

j . . . case of third parties the 

starting point would be the date of 
Gazette notification which would fix him 
with knowledge of the order passed by 
the Court. AIR 1930 Mad 490, Rel. on. 

11 ) 

A-nno: Pro. Insolvency Act, S. 75 N 12 

(b) Limitation Act (1908), S. 5 — Provin- 
cial Insolvency Act (1920), Ss. 75 and' 78. 

Where a third person is aggrieved by 
an order of adjudication the appellate 
Court should consider whether a case had 
been made out for the application of S. 

5 of the Limitation Act. Case law Rel. on. 

(Para 13) 

Ac1,"s°'75'n; ^ 2 "^ S. 5 N. 3; Pro. Insolvency 

(c) Limitation Act (1908), S 12 — Anm-ii 

Insolvency Act 

Provincial Insolvency Act (1920), Ss. 75 and 

Section 12 of the Limitation Act has 
been clearly made applicable to an appeal 

Act by the provisions of S. 78 and the 
time taken for getting copies can be ex- 

(Pan 12 ) 

it*- 

P. V. Viswanatha Iyer, for Petitioner: s 

SSSnSr W fa; 
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REFERENCES: Courtwise/Chronological/ Paras 

(’43) 1943-2 Mad LJ 160: (AIR 1943 
PC 130) 

(’30) 53 Mad 491: (AIR 1930 Mad 490) 11 

(1879) 10 Ch D 3: (48 LJ BK 17) 13 

(1879) 12 Ch D 308: (48 LJ BK 118) 13 

(1882) 22 Ch D 436: (48 LT 405) 13 

(JRDER: This is a civil revision petition 
filed against the order made by the learned 

Tirunelveli, in C.M.A. No. 11 

T petitioner before us 

L. Venkataswami Chetty had dealings with 

Ganapathi Pillai who has been adjudicated an 
insolvent and on the foot of the transactions 
between them he filed a suit in the Court of the 
District Munsif of Coimbatore. He obtained an 
order for attachment before judgment and con- 
sequently a major portion of the articles men- 
tioned in the inventory filed by Arunagiri 
Nadar (to whom reference will be made later) 
on 7-10-1948 had been attached and removed 

and came to be in the possession of this Ven- 
kataswami Chetty. 

(3) In these circumstances Arunagiri Nadar 

against this Ganapati 
Pillai alleging tljat the latter had borrowed on 

five promi^ory notes and by means of a cheque 

a sum of Rs. 17,000/-. that the amount due to 

Ref 30-6-1948 was 

Ks. 14625-7-3, that there was a demand in 

August 1948 and this Ganapathi Pillai stated 

mat not pay his creditors, that this 

when the creditors sought him 

made himself unavailable & could not be got at 

though searched for several times in his house 
and shop and that in the meanwhile the peti- 
tioner herein Venkatasami Chetti had filed a 
^it against Ganapathi Pillai in the Coimbatore 
District Munsif s Court and attached before 
judgment the clothes in Ganapathi Pillai^s shop. 

f^^^^Pathi Pillai promptly filed a state- 

Venkataswami 

Chetti had obtained an order for attachment be- 
fore judgment and had rem.oved the clothes 
from his shop and that therefore he proposed 
to submit to an adjudication in order to safe- 
^ard the interests of all his creditors and that 
he was prepared to put all his assets and ac- 
counts in the hands of the Official Receiver ex- 

^^tached & removed as aforesaid & 
that therefore he may be adjudged an insolvent 
as prayed for by Arunagiri Nadar and that all 
his assets be made to vest forthwith in the Offi- 
cial Receiver. 


(5) The psychological 
creditor-petition is filed 
mission to adjudication 
the assets in the hands 
should be vested in the 
all the impress of a 
tion. 


moment at which this 

prompt sub- 
with the request that 
of Venkatasami Chetti 
Official Receiver bore 
collusive creditor-peti- 


only one other person by 
name B. T. Subbiah Mudaliar being added as 

per order dated 

creditor though represent- 
ed by a vakil not putting forward any conten- 

order of the leam- 
ed Subordinate Judge who makes no reference 
to this ^ creditor in his order at 
all, Arunagiri Nadar had a walk over and this 

an insolvent 

on 13-1^1948 ai^ his assets were made to vest 
in the Official Receiver of Tinnevelly. ^ 
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(7) On receiving notice from the Official Re- 
ceiver to make available the assets in his hand 
this Venkatasami Chetti of Sukravarpet in 
Coimbatore ran to the District Judge of Tiru- 
nelveli and filed C. M. A. No. 11 of 1949 to set 
aside the order of adjudication on various 
grounds which do not concern us for the pre- 
sent here. 

(8) The learned District Judge dismissed the 
appeal on the short ground that the order of 
adjudication was made on 13-12-1948 and that 
this Venkatasami Chetti had applied for a copy 
of the order on 24-1-1949 and received the 
copy on 18-2-1949 and filed the appeal on 21- 
3-1949 and that Venkatasami Chetty had not 
come to Court within 30 days from the date of 
the order of the adjudication and also the date 
of publication in the Gazette on 28-12-1948. 
Hence this civil revision petition. 

(9) Section 75(4) of the Provincial Insolvency 
Act states that any person aggrieved by an order 
made by a subordinate Court may appeal to 
the District Court and the period of limitation 
for such appeal to the District Court shall be ’30 
days. Section 78(2) of the said Act states that 
the provisions of Ss. 5 and 12 of the Limita- 
tion Act shall apply to appeals and applica- 
tions under this Act. Combining these two 
what will be the effect in regard to limitation 
in this case? 

(10) In this case we have to consider three 
point.s, namely, what was the starting point of 
limitation for the 30 days, secondly, whether 
the time taken for getting copies can be ex- 
cluded, and thirdly, whether S. 5 of the Limi- 
tation Act is applicable. 

(11) Point 1: The starting point of limitation 
in this case can only be the Gazette notification 
of the adjudication which was on 28-12-1948 
and cannot be the dale of adjudication, viz., 
13-12-1948. Section 75(4) itself is silent in re- 
gard to the starting point of limitation. But 

j when we consider that a person can become 
; aggrieved only when the act by reason of 
which the grievance arises comes to his know- 
ledge, the better and more commonsensical 
' view seems to be that in the case of parties to 
the proceeding the 30 days would be from the 
date of the order because they would have 
known of its pronouncement and in the case 
of third parties the starting point would be the 
date of Gazette notification which would fix 
him with knowledge of the order passed by the 
Court. The object of the Gazette notification 
is to notify the entire world of the adjudication 
of an insolvent which is a judgment ‘in rem’ 
so that all persons interested and aggrieved 
ma.y come forward and take steps for establish- 
ing their rights or ventilating their grievances. 
There are observations supporting this view in 
— ‘Swaminathan v. Lakshmanan’, reported in 
53 Mad 491. Otherwise parties affected by it 
will have no means of observing the order or 
acting in conformity with it or of appealing 
against it or otherwise setting it aside. There- 
fore the starting point of limitation in this 
case is the date of Gazette notification, viz., 
28-12-1948. 

(12) Point 2: Section 12 of the Limitation 
Act has been clearly made applicable to an ap- 
peal under S. 75 of the Provincial Insolvency 
Act by the provisions of S. 78 and in fact the 
lower Court itself has remarked that the ap- 
peal had been presented beyond the period of 
30 days even excluding the period allowable 
(or obtaining copy of the order. In this case 


the application for copy was made on 24 - 1-1949 
and excluding the time taken for obtaining 
copies, the appeal filed on 21-2-1949 was cer- 
tainly within 30 days of the date of the Gazette 
notification dated 28-12-1948. 

(13) Point 3: But even assuming that the ap- 
peal had been filed beyond 30 days the learned 
District Judge was not justified in summarily 
dismissing the appeal but should have consider- 
ed whether a case had been made out for the 
application of S. 5 of the Limitation Act. The 
point is concluded by authority. In — 
‘Mahomed Siddique Yousuf v. Official Assignee 
of Calcutta’, (1943) 2 Mad LJ 160 (PC) their 
Lordships of the Privy Council have held, ap- 
proving ‘ex parte’ Learoyd (1879) 10 Ch D 3 
that in the case of such third parties 

“this appeal being the sole remedy is one 
which justice demands that the Courts 
should carefully protect; and, if an extension!! 
of time for appealing is reasonably required? 
such extension should be granted ‘ex debitol 
justitiae’ to use the words of James L. J. in[ 
‘ex parte’ Tucker: ‘In re Tucker’, (1879)5 
12 Ch D 308. 

Their Lordships further pointed out that 
though the time for appealing from an adjudi- 
cation order under the Limitation Act is limit- 
ed thereunder, a general power of extension of 
lime is given by S. 5 of the Act and that such 
applications should not be rejected as belated 
but should be granted. The facts of this case 
are even .stronger than the facts covered by 
the Privy Council decision and the decision in 
‘ex parte’ Tucker: in re Tucker, U879) 12 
Ch D 308 is in point. There it was held that 
"a third person who is aggrieved by an ad- 
judication of bankruptcy, by reason of the 
date of an act of bankruptcy on which the 
adjudication purports to be founded is after 
the expiration of the time limited for appeal- 
ing, entitled, ‘ex debito justitiae’, to an ex- 
tension of the time for appealing, if he ap- 
plies promptly after he becomes aware of the 
. date of the act of bankruptcy which affects 
his rights.” 

See also ‘ex parte’ Geisal: — ‘In Re Stranger 
V. Stranger’, reported in (1882) 22 Ch D 436. 

(14) The order of the lower Court cannot be 
sustained as this was a case where first ol all 
applying S. 12 of the Limitation Act and 
taking the starting of limitation as the date of 
Gazette notification, there is no default on the 
part of the appellant and his appeal is in time. 
Assuming that the date of starting point ot 
limitation is the date of the order, applying S. 
12 of the Limitation Act the lower Court 
should have ‘ex debito justitiae* applied S. 5 
of the Limitation Act. 

(15) In this connection it is strongly pressed 
by the learned advocate for the respondent 
that an application should have been directed 
to be filed under S. 5 of the Limitation Act so 
that he might have been able to show that no 
case has been made out for excusing the de- 
lay and that the petitioner from the very be- 
ginning knew of the adjudication and that no 
case has been made out for extending ‘ex de- 
bito justitiae’ the appealing time. This is not a 
contention without substance. We have ' no 
materials before us to decide one way or the 
other. 

(16) The proper course therefore is to set 
aside the order of the learned District Judge 
and direct the petitioner to file an application 
under S. 5 of the Limitation Act to come up' 
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along with the appeal in regard to which the 
order of the lower Court is set aside and to 
^rect the learned District Judge to hear both 
the matters together and dispose of them ac- 
cording to law. Ordered accordingly. The costs 
of this civil revision petition will abide by and 
be provided for in the revised order of the 
lower Court and the separate claims of these 
persons will be considered. 

B/D.H. Order accordingly. 
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RAJAMANNAR C. J. AND VENKATA- 
RAMA AIYAR J. 

A. Ananthalakshmi Ammal and another 
Appellants v. The Indian Trades and Invest- 
ments Ltd. and another, Respondents. 

Original Side Appeals Nos. 120 of 1951 and 

p/- 4-4-1952, from judgment and 
order of Knshnaswami Nayudu J., in Appln 
No. 2813 of 1950, D/- 14-11-1951. 

(a) Companies Act (1913), S. 83B — Power 
to co-opt directors. 

The power to co-opt directors does not 

because an annual 
■ IS convened. The order of the 

Court directing that the annual meeting 

nnf up vacancies has 

nnLpr^ extinguishing that 

power. /'Parp 7 ^ 

Anno: Companies Act, S. 83B N 1 ’ 

(b) Companies Act (1913), S. 861 — Retire 

meat of directors. iveiire- 

The directors who were due to retire at 
the annual meeting next to that held on 
previous occasion should be held to 
vacated their office on the last date on 
which the annual meeting should have 
been held and in consequence they ceased 

LVlef S:*”” cS 

t. <>«=>. s- 

The power to co-opt a director might be 
nf that the st?eng?h 

cXtwRll Z. “(ktriiX”! 

Anno: Companies Act, S. 83B N 1 

(d) Companies Act ( 191 . 3 ^ ^ cqd 

fide c<M>ptioii. — Mala 

If the co-option of a director iq nr»f 
made m the interests of the share 
but for other purposes it 

(1867) 2 Ch 77 and (1873) 8 ‘net 

A ^ (Para 14) 

Anno: Companies Act, S. 83B N. 1 . 

(e) Companies Act ( 1913 ) 55 nRfQ\ 

Powers of Court. '”^3) — 

The decision on the validity of 
option of a director is inSdental to ' 
exercise of the powers under s! 76 

Anno: Companies Act, S. 76 N. 1 .^^"^^ 

G. Vasantha Pai, for Appellants; V Radha 

Sambandamurthy, for Res! 

REFERENCES: Courtwise/Chronological/ Parac 

(1946) AC 459: (1946-1 All ER 5861 ^ 10 
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n nT" coiptloS 

01 K. N. Narayana Iver anri w r* 

Coffee”' Estate^ Ud Amalgamated 

formed with the object^'^of car^ffig'' on^Snltl 

and“wa 1 ’ inc'orpoS”" nder 

panics Act in 1944. The last annual meeting^^f 

thi Slef '''' 31-1-1949. Art. 55 of 

aneT oiiL at least f '^corporation and there- 

“ft «n 

to .n,, pX a,%i;i“a,XXkrcl'd‘a.”“l!; 

■ provision tte last d^ for 

but no meeting would be 30-4-1950 

fhet date ®‘fl'er on or before 

ment on manage- 

held oT e-So But 

was cancelled on thf ^oimd t ■ 

tak-Pn fn 1 srouna that objections were 

meeting, and m the affidavit filed in support of 
that application it wai? nUAcroH j>«yport oi 

body meeting had been called fftlr 31-1-1949 "llj’at 
the dnectorate consisted of only three members 

pany were being grossly mismanaged^ and th?t 

Krass xsptx r 

^ that a Commissioner 

should be appointed to convene the meeting and 

act as Chairman therefor. a similar Sfniw 

tion was filed by one of the debenturp 

Appln. No. 2813 of 1950 and thlreSi Ann^n^^w®’ 

2826 of 1950 was made for an inlunctinti^ri^f 

ing the management from co^SS 

as director. On 18-8-1950 an 

tion was issued. On 21-8-1950 mjunc- 

applied in Appln. No 2954 of 

interim injunction and aU tL four 

Who passed an order on fs-Q-STw '"i 

balancf-shlef and ”pro"m iZ 

2'=..f «il Sx 

He also appointed an advocate, Mr. Sanjeevi Naidii 

iSrctTon^Am '*'""'''^ over® the meSg! 

/a • ^ dismissed on the 

Nos 2813^of orders passed in Appln. 

IMOS. 281J Of 1950 and 2814 of 1950 no ordcrc 

necessary On 7-10-1950 notices we?e Sd ?nr 

an annual meetmg on 29-10-1950 in tenS of' the 
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order dated 26-9-1950. The notices also stated 
that 

“two directors, A. S. Padhmanabhan and B. V. 

Raman retire. The vacancies created by their 

retircmcnt-s have to be filled. Of the retiring 

directors Mr. B. V. Raman offers himself for 

ro-eleciion.” 

On 9-10-1950 two of the directors, Veera- 
rnani and B. V. Raman passed a resolution co- 
opting K. N. Narayana Iyer as a director in the 
place of one Dakshinamurthi who had resigned 
on 18-6-1950. On 11-10-1950 V. R. Veeramani 
resigned his office as an elected director and was 
nominated by the managing agents as a director 
und'^r Art. 82-A: and in the vacancy thus creat- 
ed K. C. Chandy was co-opted as a director. 
Both the co-options took place after the Court had 
passed an order on 26-9-1950 for holding the annual 
meeting on 29-10-1950 and after notices thereof had 
actually been issued. Thus on 29-10-1950 the posi- 
^tion was that V. R. Veeramani had become a no- 
‘minated director: two directors had to be elected 
in the place of Padmanabhan and B. V. Raman 
wnose terms of oll'ice had expired: and K. N. Nara- 
yana Iyer and K. C. Chandy had been co-opted as 
directors. 

(3) At the annual meeting held on 29-10-1950 
when the subject of “election of directors in the 
places vacant was taken up disputes arose as to 
the number of vacancies which were available to 
be filled. On behalf of Mrs. Ananthalakshmi 
Ammal it was contended that the expression “places 
vacant" would include the maximum number of 
directors that could be elected under Art. 75 and 
that should be determined by the general body and 
that further the co-options of K. N. Narayana Iyer 
and K. C. Chandy were invalid. The management 
contended that the election should be limited to 
the two vacancies mentioned in the notice & that 
the co-options of Narayana Iyer and K. C. Chandy 
were valid. In this conflict of opinion it was de- 
cided to adjourn the meeting and obtain from the 
Court a clarification of the order dated 26-9-1950. 
Appln. No. 4025 of 1950 was then filed by Mrs. 
Ananthalakshmi Ammal for that purpose and on 
that Krishnaswami Nayudu J. passed an order on 
3-11-1950 that apart from the two vacancies men- 
tioned in the notice there was also a vacancy caus- 
ed by the resignation of Dakshinamurthi on 18-6- 
1950 and that an election should be held to fill up 
that vacancy as well. On the question of the va- 
lidity of the co-options he observed that it was un- 
necessary to go into the question in these proceed- 
ings. 

(4) Against this order the management filed O. 
S. A. No. 103 of 1950, their contention being that 
as there was valid co-option in the place of Dakshi- 
namurthi there were only two vacancies. Mrs. 
Ananthalakshmi Ammal filed O. S. A. No. 110 of 
1950 claiming that V. R. Veeramani was the only 
director validly in office, that all the other places 
were vacant & that the shareholders had the right 
to fill the vacancies up to the maximum as provid- 
ed under Art. 75. Both these appeals were dispos- 
ed of by the judgment of this Court dated 9-2-1951. 
Therein it was held that for the purpose of elec- 
tion of directors “in the places vacant" as provided 
in the order dated 26-9-1950, it was necessary to 
determine the number of vacancies and that to de- 
cide that, it was necessary to decide whether the 
co-options were valid or not. The matter was ac- 
cordingly remanded for decision on the validity of 
the co-options of K. N. Narayana Iyer and K. C. 
Chandy. There was also a direction that the 
Court might order, at its discretion, addition of 
parties for the purpose of a satisfactory disposal 
of the points in dispute. 
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(5) In pursuance of this order of remand, Appln. 
No. 2813 of 1950 and 2814 of 1950 came up for re- 
hearing before Krishnaswami Nayudu J. The two 
directors, the validity of whose co-option was at 
issue, Narayana Iyer and K. C. Chandy, were also 
Impleaded as parties. The whole case was reheard 
and on 14-11-1951 Krishnaswami Nayudu J. pro* 
noimced judgment upholding the co-option of 
K. N. Narayana Aiyar and rejecting that of K. C. 
Chandy. It is against this judgment that the pre- 
sent appeals have been brought. In O. S. A. No. 
120 of 1951 Mrs. Ananthalakshmi Ammal contends 
that the co-option of K. N. Narayana Iyer on 9-10- 
1950 is invalid. In O. S. A. No. 15 of 1952 Mr. 

K. C. Chandy contends that this co-option on 11-10- 
1950 is valid. These are the questions that fall 
to be determined in these appeals. 

(6) In O. S. A. No. 120 of 1951 Mr. Vasanta Pai, 
the learned advocate for the appellant contends 
that co-option of Narayana Iyer on 9-10-1950 was In- 
valid because there was only one director who was 
entitled to act on that date and that the power 
to co-opt could not be exercised when there is no 
Board of directors competent to act under Art. 75; 
that in any eveiit such a pow'er could not be exer- 
cised after an annual meeting had been called; 
that at any rate on the facts of the present case 
such a power could not be exercised as the Court 
had ordered on 26-9-1950 that the shareholders 
should elect the directors in the vacancies at an an- 
nual meeting to be held on 29-10-1950 & that the re- 
solution dated 9-10-1950 did not comply with the re- 
quirements of Art. 99 of the Articles of the com- 
pany. It was further argued that even if the 
power to co-opt could be validly exercised on 9-10- 

1950 it was not in fact so exercised as the co-option 
was made not in the interests of the shareholders 
but of the management. The management contro- 
verts the soundness of these contentions. 

(7) The position that the power to co-opt direc- 
tors comes to an end when once an annual meet- 
ing is convened, is not sought to be supported by 
anything in the Companies Act or in the Articles of 
the company. Nor is any authority cited in sup- 
port of it. We have no hesitation in rejecting it. 
Nor is there any substance in the argument that 
the order of the Court dated 26-9-1950 directing 
that the annual meeting be convened for filling 
up vacancies has the effect of extinguishing that 
power. Though interim injunction was Issued 
against co-option in Appln. No. 2826 of 1950 onl8- 
8-1950 that became dissolved on the dismissal of 
that application on 26-9-1950. It is true that the 
order of dismissal was made not on the merits but 
in view of the orders passed in Appln. Nos. 2813 
of 1950 and 2814 of 1950 and it must have been 
assumed that all the places would be filled by 
election at the annual meeting on 29-10-1950. This 
circumstance, though material on the question wh^ 
ther the exercise of power on 9-10-1951 and 11-10- 

1951 was bona fide or not, does not operate W de- 
prive the management of its powers under Art. 81. 
Tile objection based on Art. 99 that the resolution 
dated 9-10-1950 was not signed by all the directors 
but only by two of them must also be rejected In- 
asmuch as no contention is raised by the manage- 
ment that the co-option of K. N, Narayana Iyer, 
if not valid under Art. 81 could still be upheld as 
one passed in circulation under Art. 99. 

(8) The two substantial contentions urged on be- 
half of the appellant are (1) that on 9-10-1950 there 
was only one director competent to act and aewra- 
ing to the Articles of the company he would have 
no power to co-opt a director and (2) that in ^y 
event the exercise of the power was not for the b^ 
nefit of the shareholders and therefore void. With 
reference to the first contention it is necessary to 
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set out the relevant articles of the company on 
which it is based. Under Art. 75 “Until otherwise 
determined by a general meeting the number of 
the directors shall not be less than four or more 
than nine”. Art. 83 prov^ides that 

at the first ordinary meeting of the company 
the whole of the directors excepting the ex-officio 
directors, shall retire from office and at the ordi- 
nary meeting in every subsequent year, one-third 
of the directors (other than the ex-officio direc- 
tors) for the time being or if their number is not 
three or a multiple of three, then the number 
nearest to one-third shall retire from office”. 

Section 83-A (1) of the Indian Companies Act en- 
acts that “every company shaU have at least three 
directors”. Turning to the facts it should be re- 
membered that the last annual meeting was held 
on 31-1-1949. Even at that time there were only 
three directors in office, A. S. Padhmanabhan M S 
Periaswami Nadar and V. R. Veeramani. Of these 
Padhmanabhan was due to retire under Art. 83 at 
the next annual meeting. Periaswami Nadar 
resigned in August 1949 and in his place Dakshi- 
namurthi was co-opted on 25-9-1949. On 22-3- 
1950 one B. V. Raman was co-opted as the fourth 
director but he was also due to retire at the next 
annual meeting. The meeting should have been 
held under Art. 55 on 30-4-1950 at the latest 
On 18-6-1950 Dakshinamurthi resigned and it 
was in his place that K. N. Narayana Iyer was 

co-opted by a resolution of the directors Veera- 
mani and B. V. Raman. 

(9) On these facts it was argued by the learn- 
ed advocate for the appellants that two of the 
directors, Padhmanabhan and B. V. Raman who 

retne at the annual meeting next 
to that held on 31-1-1949, should be held to have 
y^ated their office on the last date on which 
the annual meeting should have been held and 
that m consequence they ceased to be director^; 
-after 30-4-1950. This contention is amply sup- 
ported by the authorities. In *re Consolidated 
Nickel Mines Ltd.' (1914) 1 Ch. 883, the qSo^ 
arose whether two directors. Steel and Phillips 
were entitled to remuneration as directors. Art 
101 of the Company provided that at the ordi- 
nary meeting all the directors should retire from 

Companies Act provid- 
ed that the directors were bound to summon a 

general meeting of the company once in every 

hnt^^thP^ meeting was called 

directors continued to act. It was 

held that they vacated the office on the last day 

annual meeting should have been 
held, that IS on 31-12.190^ and that therefore 
they were not entitled to remuneration thereafter 

(10) In Srinivasan v. Subramania Aivar* 6 i 
Mad L. J. 724 Cornish J. followed tt^e dSsion 
in ‘Re Consolidated Nickel Mines Sd.* (lIS 
1 Ch. 883. In ‘Kansseen v. Rialto (W^t End) 
Ltd.', (1944) Ch. 346, the point for decision was 
whether the allotment of shares made at a dh^“ 
tors’ meetmg held on 30-3-1942 was valid Two 
persons Cromie and Strelitz purported to' act ^ 
directors and made the allotment. Strelitz claim 
ed to have been appomted as director at a me^ 
mg held on 1-2-1940. It was found that Siere 
was no meetmg or appointment. Cromie was one 
of the original directors but under R. 73 of Table a 
of the Companies Act, 1929, which in substance 
corresponds to Art. '83 in the present case the 
directors would have to retire at the aimual meet- 
ing and the last day on which such a meeting 
should have been held was 31-12-1941. On these 
provisions Lord Green M. R. who delivered the 
leading Judgment of the Court of appeal observ- 
ed as follows: 
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“Neither Mr. Cromie nor Mr. Strelitz was then 

(on 30-3-1942) a director of the company. Mr 

Cromie had been a director but he had vacated 

the office on 31-12-1941, by reason of Art. 73 of 

the Companies Articles of Association. See in 

‘Re Consolidated Nickel Mines Ltd.’ (1914) l Ch. 
883.” 

■^is decision was affirmed by the House of Lords 
in — ‘Morries v. Kansen’, (1946) A. C. 459. On 
the point now under consideration the decision 
IS thus stated in the headnote : 

“No general meeting was held in 1941 and accor- 
dingly by the effect of Art. 73 of Table A as 
varied by Art. 22 of the Company’s articles of 

association, there were thereafter no de lure 
directors.” 

Vide the observations in the speech of Lord 
Simondsat pp. 467^68 & 471. In Buckley on Com- 
panies Acts the learned author commenting on R. 89 
in schedule 1 of the Companies Act, 1948, which 
in terms corresponds to the present Art. 83 
states the law as follows : 

“If in any calendar year an annual meeting is 
not held under an article in this form, those 
directors who would have retired at the meet- 
ing had the same been held will vacate office 
on the last date of the year.” (I2th Edn. page 

On these authorities it must be held that both 
Padhmanabhan and B. V. Raman ceased to be 
directors after 30-4-1950 & that at the time of the 
co-option of K. N. Narayana Iyer on 9-10-1950 
there was only one director, Veeramani, who was 
lawfully in office. 

(11) What follows on this conclusion? The 
appellant contends that if on 9-10-1950 there was 
only one director, then there was no board of 
directors as required by Art. 75 and that there- 
fore there could be no valid co-option as the 
power to co-opt could only be exercised by the 
board. The respondent relies on Art. 81 which is 
in these terms: 

“The continuing directors may act notwith- 
standing any vacancy in their body; but so that 
if the number falls below the minimum above 
fixed the directors shall not, except in emergen- 
cies or for the purpose of filling up vacancies, 
act so long as the number is below the mini- 
mum.” 

The argument is that this is a special provision 
made for meeting contingencies like the present 
and that the co-option made thereunder is valid. 
The contention of the appellant is that even for 
invoking the power under Art. 81 there must be 
a board with the minimum strength as required 
by Art. 75 but this is opposed to the plain lan- 
guage of the Article which expressly confers 
power on the continuing directors to fill vacan- 
cies when the number falls below the minimum 
and the minimum that is referred to in this 
Article is the minimum prescribed under Art. 75. 

(12) There is also considerable body of autho- 
rity in England on the construction of clauses 
similar to Art. 81. In ‘Re Scottish Petroleum Co.‘ 
(1883) 23 Ch. D. 413, the Article fixed a minimum 
strength of the board of directors at four and 
the quorum for the board’s meeting at two as do 
Arts. 75 and 93 in the present case. The strength 
of the board came down to two; when they co- 
opted another director and allotted shares to 
him. Art. 83 of the company provided that the 
continuing directors may act notwithstanding 
any vacancy in the board. On these provisions 
it was held that the power to co-opt a director 
could be exercised even though the strength of 
the board had fallen below the minimum. Tlie 
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following observations occurring in the judgment 
of Baggallay L. J. may be usefully quoted : 

■ It is also contended that though by the articles 
two directors form a quorum when the board 
IS duly constituted, there could not be a quorum 
capable of transacting business when the board 
of directors was not filled up to the minimum 
number. I assume that the retiring directors 
liad ceased to be directors, and if that be so, 
the board was not made up to the minimum 
number. Still I think that having regard to 
Art. 83, the objection cannot be maintained. 
It is urged that this article can only apply when 
the number of directors is more than four, 

I see no reason for adopting that view.” 

In 'Re Bank of Syria*, Owen and Ashworth's 
claim, Whiteworlh's claim, (1900) 2 Ch. 272 Art. 
33 of the company provided that the members 
of the council shall be not less than three and 
not more than nine. At the time of the transac- 
tion there were only two directors and the ques- 
tion aro.se whether they had the power to act. 
Art. 42 provided that "the continuing council mav 
act notwithstanding any vacancy.” It was held 
by V/right J. that under this clause the directors 
were entitled to act. He observed 
”1 am asked to say that inasmuch as there were 
only two directors acting at that time, they 
had no power to bind the company. But it 
seems to me that I ought to hold having regard 
to the authorities, that Art. 42 v/hich provides 
that a continuing council may act notwith- 
standing any vacancy, gets over the difficulty. 
X X X X It seems to me having in view 
Art. 42. that the principle in ‘Re Scottish Petro- 
leum Co., Ltd.’ (1883) 23 Ch. D. 413 applies 
to the present case.” 

There was an appeal against this decision. Vide 
in 're Bank of Syria’ Owen and Ashworth’s claim. 
Whiteworth's claim,’ (1901) 1 Ch. 115. Lord 
Alverstone C. J. in agreeing with the decision 
of Wright J. on this point observed that even 
if the number of directors fell below the quorum 
fixed for a directors’ meeting the principle laid 
dow'n in ‘Scottish Petroleum Co.’, (1883* 23 Ch D. 

1 413, would apply and that the continuing directors 
j would be entitled to act under Art. 42. Tliat is 
lo say. the power to co-opt might be exercised 
notwitiAstauding that the strength of the direc- 
torate iia.s fallen below the minimum required and 
below the quonmi prescribed, by the articles. 

(13) 'In Re Sly Spink and Co’. (1911) 2 Ch. 430. 
the uvliclcs rec Hired that the number of directors 
should not be ess than four, that the quorum for 
a board's meeting should be three and Art. 88 gave 
authority to the continuing directors to fill in 
vacancies. Prom Ihe very start the company had 
never a l)oard of four directors. Only three direc- 
tors were appointed and they allotted shares. Tlie 
company having gone into liquidation the question 
arose w'helher the allotment of shares w'as valid. 
It was contended that the three directors had 
authority to act under Art. 88 and that the allot- 
ment was consequently valid. Neville J. held that 
.Art. 88 would apply only if there had been a pro- 
perly constituted Board of directors in the first 
instance but that where there never was a board 
with the minimum strength. Art. 88 would not ap- 
ply. The following observations may be quoted: 
“It is said that they were continuing directors 
because they had not ceased to be directors. I 
do not think that is a reasonable interpretation 
to put upon the words contained in the articles. 
The expression is familiar one and it applied 
to cases where the number of original board has 
been reduced by death or otherwise, and in such 
cases those who are left, subject to the provi- 


Ltd. (Venhilarama Aiyar J.) A. 1. R. 

sions of Art. 88. would be entitled to conduct 
the business of the company. “With regard to 
that, I think the two cases which were cited — 
‘in re Scottish Petroleum Co’. (1883) 23 Ch. D 413 
& —‘in re British Empire Match Co’, (1889) 59 LT 
291, show very clearly the distinction between the 
case where the directors too few in number 
can and cannot act as continuing directors. In 
one case you have a board insufficient in number 
from the first and notwithstanding the continu- 
ing clause it w^as held that the board could not 
transact business. In the other case you have 
a board which was originally competent to tran- 
sact business but was diminished by retirement 
to a number less than that provided for by arti- 
cles. The continuing clause was held to apply 
and those directors were held to be competent 
to transact the business of the company.” 

The company in the present case started with 
four directors, being the minimum strength imder 
Art. 75. Vide the allegations in Para 5 in the 
affidavit of Davar in Appln. No. 2954 of 1950; and 
therefore the continuing directors would under the 
decision —‘in re Sly Spink and Co’, (1911) 2 Ch. 
430, have power to act under Art. 81. In —'Channel 
Collieries Trust Ltd. v. Dover St. Margaret's and 
Martin Mill Light Rly.’, (1914) 2 Ch. 506 the articles 
of the company provided that the minimum num- 
ber of directors should be three: that the quorum 
for the board’s meeting should be two and article 
89 gave power to the "remaining directors” to fill 
vacancies. The company began with three direc- 
tors, then two of them resigned leaving only one 
director in office and he co-opted a director under 
Art. 89. It was contended that this co-option was 
invalid because the Board had neither the mini- 
mum strength nor even the quorum provided by 
the articles. Rejecting this contention Lord Cozens 
Hardy M, R. observed as follows : 

"Sir John Jackson thus became sole director. 
What was his power? Under the Companies Clau- 
ses Act, 1845, as continuing director, he had power 
lo fill up the vacancies on the board. The fact 
that a person exercising that power does not 
constitute a quorum is not really a relevant 
matter. The generality of the language used in 
S. 99 is so clear that it is impossible for us to 
overlook it. Any other view on that point would 
paralyse many a company.” 

The following observations occurring in the judg- 
ment of Swinfen Eady L. J. might also be usefully 
quoted : 

"I think that the context requires that the words 
’remaining directors’ should include the case of 
a remaining director. It is obvious that the 
number of the board may, by death or resig- 
nation or otherwise, be so reduced that it may 
be below the quorum, as well as that there may 
be vacancies occurring in the board whilst still 
leaving a quorum, but in either case it is neces- 
sary or proper that the vacancy should be filled 
up. In my opinion the nece^ity of the case 
requires that ‘the remaining directors' should be 
read as including the case of a remaining direc- 
t-or. so that if and so long as there is any re- 
maining director he may proceed to fill up the 
board by appointing persons when casual vacan- 
cies occur. For these reasons I am of opinion 
that it was open to Sir Jolin Jackson as the sole 
remaining director, under S. 89 to appoint duly 
qualified persons to be directors in Uie place of 
the two who had ceased to be members of the 
board.” 

Applying these principles it must be held that 
the power imder Art. 81 could be exercised even 
though the strength of the board had fallen below 
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the minimum prescribed by Art. 75 and below the 
I quorum mentioned in Art. 92 and even when there 
jis only one director capable of acting. The co- 
option of Narayana Iyer on 9-10-1950 must, there- 
fore, be held to bo within the scope of the’autho- 
: rity conferred on the continuing directors under 
Art. 81. 

(14) The only question that remaiirs to be decid- 
ed is v/hether on the facts and circumstances of 
this case the co-option of Narayana Iyer is open 
to attack as improper and mala 'fide. The learned 
advocate for the appellant argued that the direc- 
tors stand in a fiducia.rv relationship to the share- 
holders that any power conferred on them must 
be exercised for the benefit of the shareholders, 
that the co-option of directors should also be 
made only in the interests of the shareholders and 
that Narayana Iyer was co-opted only for the 
puroose of strengthening the hands of the manage- 
ment in their fight with their shareholders and 
it is, therefore, invalid. That the directors are in 
a fiduciary position in relation to the shareholders 
cannot seriously be questioned. In —‘Ferguson v. 
Wilson’, (1867) 2 Ch. 77, at p. 90, Lord Cairns 
while holding that the directors of the company 
were in the position of agents of the company in 
its dealings with the outside world, they were in the 
position of the trustees in relation to the share- 
holders. Similar observations are to be found in 
the judgment of Lord Selborne in — ‘G. E. Ely. v. 
Turner, (1873) 8 Ch 149 at p. 152. The position 
Is thus summed up in Palmer’s Company Prece- 
dents : 

TVhere the directors of a company are invested 
by the regulations with certain powers the 
authority thus conferred is to be read subject 
to the geneial rules applicable to the exercise by 
du-ectors of the powers vested in them, and in 
particular to the rule that the directors are to 
exercise the powers for the benefit of the com- 
pany and m the true interests of the companv 
and according to the best of their judgment, for 

■they stand in a fiduciary position, and must 
act accordingly.” 


(Vide Vol. 1 page 434 para 21; 16th edition) 

I We. therefore, agree with the anpellant that if 
the cc^ption of a director under Art. 81 is not 
made in the interests of the shareholders but for 
other purposes it cannot stand. 

(15) What then are the facts? It is common 
ground that the affairs of the company were dm- 
mg this period in a very unsatisfactory condition. 

coffee and tea estates v^ere 
in a state of neglect. More than Rs. 93,000 had 

0 be paid for income-tax and the Government 
•were taking coercive steps to recover the same 
Interests due to the debenture holders had not 
been paid; nor dividends which had been declared 
on the shares. The creditors had obSd decrees 
agamst the company and execution proceedines 
were m progress. These facts are stated in the 
affidavits filed on behalf of the appellants in these 
proceedings. But it also appears from these affi- 
davit^ that the coffee and tea plantations owned 

extensive and valuable and 
if finamce was forthcoming they could be pronerlv 
worked and made to yield profits. It is clear from 
the records that the managing agents were making 
strenuous attempts to get at a financier who would 
be willing to advance the necessary funds for the 
working of the estate and at last they found him 
in Narayana Iyer. This Narayana Iyer was the 
managing director of a company called Messrs 
Parkins (India) .Ltd, v/hich has under its manage- 
mient several plantation companies owning tea 
coffee and rubber estates. He has had experience 


m tnis line of business for about twenty years 

^^^siderable worth. It cannot 
be doubted that it would be to the advantage of 
the company if he could be persuaded to join it. 
It appears irom para 3 of his affidavit that early 

Shareholders themselves ap- 
pioacl'md him with a request to join the company 
and advance tne necessary funds. This is borne 
out by a letter dated 7-9-1950 written by a director 
of Messis. Parkins (India) Ltd. to the advocate for 
the appellant. This letter gives particulars about 
the status of Messrs. Parkins (India) Ltd, and of 

Its managing director, Narayana Iyer and proceeds 
to state, 


“Messrs. Parkins (India) Ud. are willing and they 

are in a position to provide working finance and 

other finance required immediately to pay the 

pressing creditors of the Amalgamated Coffee 
Estates Ltd.” 


A reading of this letter leaves no doubt that the 
shareholders considered that the accession of Nara- 
vana Iyer would add to the strength of the com- 
pany and enable it to tide over its difficulties'. 
It is admitted in the affidavit filed in Appln. No 
2828 of 1950 that as early as August the manage- 
ment itself had been negotiating with Narayana 
Iyer with the object of bringing him in. He in- 
sisted naturally that if he should advance the 
necessary funds he should have a voice in the 
control and management of the company The 
management agreed to this and co-opted him as 
a director on 9-10-1950. It appears from the affi- 
davit of Narayana Iyer that after his co-option 
he advanced monies to the extent of a lakh of 
rupees for the w^orking of the estate and harvest- 
ing coffee. The facts clearly show that the com- 
pany was in need of finance, that Narayana Iyer 
was co-opted for the purpose of finding the neces- 
sary funds and that both from the point of view 
of his experience and financial status he would 
be a source of strength to the company. 


on behalf of the appellant 
that notwithstanding the above circumstances, the 
co-option of Narayana Iyer must be rejected as 
improper and mala fide because the vacancy in 
which he w^as filled arose on 18-6-1950 when 
Daicshinamurthi resigned, that the management 
did not choose to fill that vacancy then; that on 
tne other hand, they stated in their counter-affi- 

f of 1950 and 

2814 of 1950 that they thought it fair not 
to co-opt a director in view of the general body 
meeting that was proposed to be convened; that 
an injunction was actually issued on 18-8-1950 
restraining the managing agents from making any 
co-option and though it became dissolved on 26-9- 
19o0 it was understood by all persons that the 
\acancy would be filled by the shareholders at 
the annual meeting and that, therefore, the co- 
option on 9-10-1950 must be held to have been 
made with the object of depriving the share- 
holders of their right to elect a director. 

(17) But it must be remembered that during 
this period the management was on the look out 
for a suitable financier and that it was command- 
able on their part to have left the place vacated 
by Dakshinamurthi vacant until a suitable person 
tould be found and to have left it to the share- 
holders to fill the place if their endeavours to 
get at a financier did not succeed. Nor can any 
sinister purpose be spelt out of the fact that the 
co-option was made after a general meeting had 
been called. It is admitted that the coffee crops 
were ready for harvesting and if early steps were 
not taken to gather them considerable damage 
would result. In para 13 of the counter-affidavit 
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filed by Davar in Appln. No. 2954 of 1950 it is 
alleged that 

"the coilee plantations in Palghat and the carda- 
moms are deteriorating; crops were being spoilt 
and what little can be gathered from the crops 
would be lost to the shareholders and the de- 
benture holders on account of the neglect and 
irresponsible attitude of the managing agents." 

This was in August 1950. It is obvious that the 
urgency must have been greater in October and 
the^ managing agents acted in the best interests 
oi the shareholders in concluding a bargain with 
Narayana Iyer on 9-10-1950. 

(18j On a review of all the circumstances we 
agree with Mr. Krishnaswami Nayudu J. that the 
co-option of Narayana Iyer was a proper exercise 
of the power under Art. 81. O. S. A. No. 120 of 
1951 must accordingly be dismissed with costs. 

(19) In O. S. A. No. 25 Of 1952 the point for 
determination is whether the co-option of K. C. 
Chandy on 11-10-1950 was a vaiid exercise of 
the power under Art. 81. The facts relating to 
this co-option present a picture totally different 
irom what has been seen in the case of Narayana 
Iyer. No particular reason has been shown why 
this co-option should have been made on 11-10- 
1950 when the annual meeting had been called 
for on 29-10-1950. It is not stated that this co-option 
was made under any arrangement to advance 
funds for the company. That arrangement had 
already been concluded with Narayana Iyer. Nor 
does K. C. Chandy possess anything like the ex- 
perience which Narayana Iyer undoubtedly does 
possess. He is an Advocate practising at Kotta- 
J'am. The circumstances under which the co-op- 
tion was made clearly stamp it as mala fide. V. 
R. Viramani who was the one director who has 
been in active management resigned his place as 
an elected director on 11-11-1950 and as part of 
the same proceedings he became a nominated 
director. It is clear that this manoeuvre was 
adopted for co-opting a director of the choice 
of the managing agents and it is open to the 
objection that it was made with a view to streng- 
then the hands of the managing agents and not 
in the interests of the shareholders. We agree 
with Krishnaswami Nayudu J. that this co-option 
cannot be upheld. 

(20) It was argued by Mr. V. Radhakrishnaiya 

the learned advocate for the appellant that the 

validity of this co-option cannot be gone into in 

these proceedings but the matter is concluded by 

the judgment of this Court dated 9-2-1951 and 

even otherwise the decision on the validity of 

the co-option is incidental to the exercise of the 

powers under S. 76(3) of the Companies Act. In 

the result the appeal fails and is dismissed with 
costs. 

(The abcjve appeals having been set down this 
day for being mentioned, the Court delivered the 
following (Judgment): O. S. A. No. 120 of 1951:) 

(21) The adjourned meeting will be held at 3 

p. m. on 3-5-1952 at 310-311 Linghi Chetti Street 

George Town. The Commissioner will issue the 
necessary notices. 

Appeal dismissed. 
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SUBBA RAO J. 

R. V. K. M. Surya Rao Bahadur Varu, Rajah 
of Pithapuram, Petitioner v. The Board of Re- 
venue (Settlement of Estates) Madras, Respon- 
dent. 

Writ Petn. No. 796 of 1951, D/- 5-2-1952. 


Revenue ( Suhba Rao J .) A, 

(a) Constitution of In^ Art. 226 Peti- 

tioner submitting to Jurisdiction of Revenue 
Board — Petitioner is precluded from question- 
ing jurisdiction in writ of ‘Ceniorari’ (Ten- 

ancy Laws — Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 1948) S. 

(Para’ 3) 

Anno. C. P. C. Appendix III, Constitution of 
India, Art. 226 N. 13. 

(b) Tenancy Laws — Madras Estates (Abo- 
lition and Conversion into Ryotwari) Act (26. 
of 1948). S. 18 (5) — Building. 

If any portion of a building was used, 
immediately before the notified date for a 
purpose other than office purpose, it would 
not vest in the 'Government. (Para 5) 

(c) Tenancy Laws — Madras Estates (Abo- 
lition and ConvffTsion into Ryotwari) Act (26> 
of 1948), S. 18 (5) — Building. 

A building may be called an out-house, 
but may be used as a separate building. 

(Para 6) 

Ch. Ramakrishna Rao, for Petitioner; Govh 
Pleader, for Respondent. 

CASES CITED: 

(A) (1857) 26 LJ Ch 731: 5 WR 812 

(B) (1860) 29 L. J. Ch. 462: 54 E. R. 305 

ORDER : This is an application for issuing 
a writ of ‘certiorari* and for quashing the 
order of the Board of Revenue dated 6-8-1951. 

(2) The building described in the schedule 
annexed to the affidavit filed in support of 
the petition is situated in Polavaram B Estate,. 
East Godavari district. In March 1950 the 
manager of the Pitapur and other allied 
estates filed a petition before the Estates Abo- 
lition Tribunal for having the value of the 
said building assessed. That application was- 
referred to the District Collector, Eluru, for 
enquiry, who forwarded the same to the 
Board of Revenue. The Board of Revenue held 
that the said building constituted two 5 .epa- 
rate buildings, one of them being used as an 
office before Act 26 of 1948 came into force, 
and the other, a small one, being used by 
visiting officers and by other guests. The 
Board directed the value of the main building, 
to be deducted from the compensation payable 
to the Zamindar, and excluded the smaller 
building from the operation of the provisions 
of S. 18 of the Act. The present application is- 
filed to quash that order. 



(3) Learned counsel for the petitioner raised 
before me three points : 


(i) The Government has no jurisdiction to- 
delegate its power under S. 18 of the 
Act to the Revenue Board, 

(ii) The building in question is not part of 


Polavaram B Estate; 

and (iii) the main building along with the 
out-house form component parts of the 
same building, and the house not being 
used solely for office purposes the en- 
tire building will not fall within the 
scope of S. 18. 


The first two points were not raised before the 
Revenue Board, and they raise a question of 
jurisdiction. The petitioner who has submitted ^ 
to the jurisdiction of the Revenue Board is ; 
precluded from questioning the jurisdiction in 
a writ of ‘certiorari’. 


(4) To appreciate the third po'int raised, the 
relevant provision of the Madras Estates (Abo- 


4 


1963 


of^°948^^ ^^^version into Ryotwari) Act, 26 

S. 18 : ‘‘Every building ^ situate within the 
limits of an estate, which immediately be- 
fore the notified date, belonged to any land- 
holder thereof and was then being used by 
him as an office in connexion with its ad- 
ministration and for no other purpose, shall 
vest in the Government, free from all en- 
cumbrances, with effect on and from the 
notined date. 

(o) In this section ‘building’ includes the 
site on which it stands and any adjacent 
premises occupied as an appurtenance there- 

the purpose of ascertaining the meaning 
of the word “building”, learned counsel fof 
the petitioner relied upon the decisions in — 
Grosvenor v. The Hampstead Junction Rv 

Th"’ — ‘King V. 

The Wycombe Ry, Co.’, (I860) 29 LJ Ch 462 

(B) . In the former case, the question was whe- 
ther a railway company could acquire a land 
appurtenant to a building. It turned upon the 
meaning of the word “building” in S 92 Lands 

-^^t (8 and 9 Vi’ct. Ch 

S' ‘S' iS 

“The question, therefore, in my view, is what 

^o°uies’^Th\t^”a^q®'T tv.® of these 

nouses lhat, as I think, must be judged bv 

the Keny at'’t°hft°ime^‘^^ 

that the intention was that ’ the inteSng 
land should constitute a garden to the 
houses, and was to J.e fenced off! according 

The learned Judge therefore held that the lanH 

SpS i <sr £S” ii 

premises were surrounded by a brick Vah 

srcUrnsr,’ iTVsns' V.1' s 

T!L\f"«ter of the Rol'Js‘oL"erv^dlt p" 

not to the """ 

^^stn^end'erto "cfe 

adjuncts as were wS Rs T-”"®-! 
necessary to its use and enjoymenr^'^ 

Later on, he proceeded to sav • ^ 

“Land held with a house doM nnf 

pass under the word ‘house* eve^^nftbn’'^^? 

It was intended to pass* but if it ic 

t^he curtilage and wUhin the circuit ^ 

house, if it is necessary to the Sment n? 

the house, if it forms part of that 
necessarily held and occupied ^Jfth ^tJo 

Wd’ “ cann^ be en! 

‘house’. t*’® word 

(5) These decisions only lay down the prin- 

embodied in S. 18(5) of the 
Act The provisions of S. 18 of the Act maki 
It clear that building includes the site L^eU 
as the premises occupied as an appurtenance 
thereto, and that the entire building so defln 
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ed must have been used as an office. If any 
portion of that building was used immediate- 

notified date for a purpose other 
&)vernment^^ Purpose, it would not vest in the 

question therefore is whether the 
out-house was occupied as an appurtenance to 
the mam building. The Revenue Board found 
on the evidence that the out-house was a 
separate building with a compound of its own 

^ different purpose. It theref^e 
held that the mam building and the out-house 
could not be treated as a single unit. Indeed 
the attempt made before the Revenue Board 
was to exclude the out-house from the main 
building on the basis that it was a sL^ate 
building. If the petitioner conceded before the 
Revenue Board that the out-house was a part 

™2ht have Lid 

purposes providing lodging to the visitin| 

petitioner cannot, therefore, in 
th! earlier attitude and the finding of 

the Revenue Board take a contrary position 

that the out-house is a part of the 
building. The finding of the Revenue Board 
was based on the evidence, and is not vitiated 
by any error on the face of the record A 
building may be called an out-house, but may 

buiS: ®®^®’ 

therefore fails and is dis- 
missed with costs, advocate’s fee, Rs. 100. 

A/V.R.B. Petition dismissed. 
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RAJAMANNAR C. J. AND VENKATARAMA 

AIYAR J. 

Appellant v. M. N. 
Chittibab 1 Mudaliar, Respondent. 

Houses ' and ^nts — Madras BuTdings 
(Lease and Bent Control) Act (15 of 1946), Ss 

? T — Tenant holding over 

— Liability to eviction under decree for dos- 
ses^on Liability for mesne profits — (T 
P. Act, S. 116) — (Civil P. C., O. 20 R. 12)1 

Tenancy determined by lessor givins 
notice of his intention to determine tenan- 
cy on tenant setting up title in himself 
If tenant holds over terms of tenancy 
under which he came into occupation in- 
cluding that relating to rent, would govern 

fnf rT ® tenant hold- 

ing over and a person by whom rent is 

payable IS a “tenant” within S. 2(4) and 

to”p°osseLioT ^ TiL®f ^ ^®®«® 

to bLefit L q 7^91 '^® entitled 

10 of S. 7(2) even though his de- 

against by Civil 
Court. He would also be not liablp fnr 

for mlsne p?0^ 

fits would be passed against him. 

A tr, ^ (Paras 5, 6, 7, 8) 

Anno: T. P. Act, S 116 N 11* Civil p n- 

Raghavan, for Appel- 

in^nn Respondent 

in Mn* Reddi for Appellant 

in No. 133 and for Respondent in No 70 

^JAM^N^ C. J.: These two appeals 
arise out of further proceedings in C, S. No. 115 
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i.'f 1947 the main app:'al (O. S. A. No. 102 of 
1949) from which we have just disposed of. As 
already mentioned, in this suit Sanjeevi claim- 
ed not on’y po.-:session but also mesne profits, 
a.nd Rujagopaian J. directed that mesne profits 
'hould be ascertained by the Otlicial Referee 
in proceedings subsequent to the decree. The 
Official Referee accordingly ascertained the 
rnesne profits and I'.is report came up for con- 
'idoration before Rajagopalan J. who accepted 
ihe figures arrived at by the Oftieial Referee 
and granted a decree to Sanjeevi for mesne pro- 
fits on that i:)asis by his order dated 2-11-1950. 
O. S. A. No. 132 of 1950 is by Chittibabu against 
the order. The main ground of appeal is that 
!ie is not liable in mesne profits as he must be 
cicemed to be a tenant. 

'21 Sanjeevi filed an execution petition. E. P. 
No. 34 of 1950 for delivery of possession. Chitti- 
babu laised the objection that notwithstanding 
the decree he was not liable to be evicted be- 
cause of the provisions of S. 7(1), Madras 
Buildings (Lease and Rent Control) Act of 1949. 
The Master before whom the execution peti- 
tion came on for hearing first, upheld Chitti- 
i^abu’s contention and dismissed the execution 
petition. On appeal to the Judge in Chambers, 
Krishnaswami Nayudu J. confirmed the order 
of the Master and held that execution could not 
issue as Chittibabu must be deemed to be a 
tenant entitled to the protection of the Act. 
O. S. A. No. 70 of 1950 is by Sanjeevi against 
this order. 

(?,) It will bo seen that the question which has 
to be decided before these two appeals can l^e 
disposed of is whether the provisions of the 
Madras Buildings (Lease and Rent Control) Act 
of 1949 apply to this case. In that Act “tenant” 
is defined as any person by whom or on whose 
account rent is payable for n building and in- 
cludes a person continuing in possession after 
the termination of the tenancy in his favour. 
We are not concerned with the rest of the defini- 
tion. Section 7(1) runs as follovvs: 

•'A tenant in possession of a building shall not 
be evicted therefrom, wliether in execution of 
-1 flecrco or otherwise and whether before or 
iftor the termination of the tenancy, except 
in accordance with the provisions of this scc- 
'ion: 

Pro\’ijGd Unit nothing contained in this .^ec- 
ion shall apply to a tenant whose landlord 
:s the Provincial Government : 

Provided fuithcr that where the tenant do- 
lies the title of the landlord or claims riglU 
if permanent tenancy, the Controller shall 
lecido whotlicr the denial or claim is bona 
:'idc and if he records a finding to that etlect 
be landlord shall be entitled to sue for evic- 
ion of the tenant in a civil Court and the 
L’ourl may pass a decree fur eviction on any 
'f the grounds mentioned in this section, not- 
withstanding that the Court finds that such 
ienial docs not invoh'o forfeiture of the 
.ease or that tlic claim is unfounded.’' 

1 4) The contention on behalf of Chittibabu 
is that lie came into possession of tlic building 
as a tenant under the lease executed by Moha- 
nasundara in his favour on 15th April 1944 and 
that though that lease expired in 1947 he must 
be deemed to be holding over as a tenant, since 
his claim under the agreement to sell in his 
favour had been negatived by Court. On the 
other hand. Mr. Srinivasachari for Sanjeevi 
contended that though he might have come into 
possession as a tenant he subsequently set up 
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title in himself as owner and denied his title 
to the property. On account of this disclaimer 
of his status as a tenant he could not after his 
failure in the suit permitted to fall back 
upon his original position. According to learn- 
ed counsel a person who has denied that 
he was a tenant could not, after such denial, 
be treated as a tenant within the meaning of 
the Act. 

(5) Undoubtedly Chittibabu denied the title 
of Sanjeevi who must be deemed to have suc- 
ceeded to all the rights of Mohanasundara as 
landlord. The effect of a denial of title under 
the general law is set out in S. Ill, T. P. Act: 

“A lease of immoveable property determines 

(g) by forfeiture, that is to say, 

(2) in case of the lessee renounces his 
character as such by setting up a title in a 
third person or by claiming title in himself, 

and the lessor or his transferee gives 

notice in writing to the lessee of his inten- 
tion to determine the lease.” 

On behalf of Sanjeevi his advocate did give 
such notice to Chittibabu through his advocate 
(Ex. P. 16). It was definitely stated in this 
notice that as Chittibabu had set up title in 
himself and had renounced his character as 
tenant Sanjeevi was giving notice of his inten- 
tion to determine the lease under the provi- 
sions of S. 111(g). T. P. Act. So it may be 
taken as established that under the general law 
the tenancy in favour of Chittibabu had been 
duly terminated. But the definition of “tenant” 
in the Rent Control Act expressly includes a 
person continuing in possession after the termi- 
nation of the tenancy in his favour. Chittibabu 
would certainly be such a person. In accord- 
ance with the finding of the trial Court which 
has since been affirmed by us, Chittibabu did 
not have title to the property at any time. He 
must, therefore, be deemed to have continued 
all along in possession as a tenant, lie would 
be a tenant holding over. Under the general 
law a tenant holding over is deemed to be gov- 
erned by the same terms as the terms of the 
tenancy under which he came into occupation. 
One of such terms w'ould b'' the payment of 
monthly rent of Rs. 25. Wc, therefore, hold 
tiiat Chittibabu was a tenant wdthin the mean- 
ing of S. 2(4), Rent Control Act. as a person by 
whom vent was payable and as a person con- 
tinuing in po.ssess’ou after the termination of 
the tenancy in his favour. 

(6) Section 7(1) expressly provides that a 
tenant in possession of a building shall not be 
evicted therefrom, whether before or after the 
termination of the tenancy, whether in execu- 
tion of a decree or otherwise, except in ac- 
cordance with the provisions of that section. 
This provision is a complete answer to the exe- 
cution petition filed by Sanjeevi for eviction. 
In this view it is not necessary to consider the 
cfTcct of the proviso because the procedure 
indicated in the proviso has not been followed 
in this case. That proviso contemplates first 
a petition before the Rent Controller himseU 
for eviction and a denial of title in such pro- 
ceeding. If the Controller decides that the de- 
nial of title is bona fide and records a finding 
to that effect, then the landlord will be entitled 
to sue for eviction of the tenant in a civil 
Court. But even here the decree for eviction 
can onlv be passed on any of the grounds men- 
tioned ‘in S. 7. Though the proviso in terms 
will not have any application to the facts of 
this case, the principle of the proviso supports 
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the view which we have already taken as re- 
gards the status of Chittibabu as a tenant un- 
der the Act. The effect of the proviso is that 
even if a civil Court finds that the claim of 
the tenant is not well founded the tenant can 
be evicted only on any of the grounds mention- 
ed m S. 7. In other words, even when the 
tenant has denied the title of the landlord and 
his denial has been found to be without foun- 
dation, he will be entitled to the benefits of 
S. 7(2). 

(7) We, therefore, hold that Chittibabu can- 
not be evicted in execution of the decree for 
possession obtained by Sanjeevi. We also hold 
that as Chittibabu must be deemed to have 
continued to be in possession as a tenant he 
would be liable only for the rent fixed under 
the lease in his favour and would not b“ liable 
for mesne profits. Of course, this would not 
prevent the landlord or the tenant from ap- 
proachmg the ^nt Controller with an applica- 
tion to fix the fair rent 

4 Sriniyasachari for Sanjeevi raised a 

^chnical objection that the plea under the Rent 
Control Act should have been raised in the 
suit. It was in a manner raised in the written 
statement but was not dealt with by the learn- 

entire case was at 

A" we see no point in 

v^th to us to Lai 

with this plea in appeal 

(9) Another contentioA was raised on hphaif 
of Sanjeevi Naidu which has no subLnce 
whatever, namely, that though Chittihabu 
might be a tenant within the definition in the 
Rent Contipl Act, still there is nothing to pre- 
clude the Court from decreeing mesne profits 
We are unable to follow this loSion We 
have held Chittibabu to be a tenIS becai^^e 
in our opinion he is liable to pay the rent as 
fixed under the lease deed in favour ff 
that be so how could he at the same time ho 

^ different amount? 

the' tenaS f o ty'°a 

on the otLr hand 

maTvaS timelo° RrL" and’ 

(10) In the result O S A No 7 o th-a 
must be dismissed. O.' S. A ' No 133 of iq?n 

Rs. 25 per month till the'dnto nf 

There will be no order as to cL sin' a’ 

No. 70 of 1950. In O. S A No 

SLISf the ref- 
B/M.K.S. accordingly. 


enables 

he Hign Court to place the party seeking 
the assistance of the Court under any con- 
ciitions which the Court may think fit to 
impose It also enables that Court to give 
such other direction, that is to say, direc- 
tion Other than a direction placing under 
any condition respecting the subject-matter 
of the appeal, such as for instance, by an 
order directing tne appointment of a Re- 
ceiver. But It does not enable the Court 
to give any direction to the successful 
party by way of restricting or preventing 
him frorn exercising the rights to which 
he has become entitled under its final 
order. rpara 

Anno; Civil P. C., O. 45, R. 13 N. 12 ’ 

(b) Civil P. C. (1908), O. 45, R. 13 _ Stay 
of execution pending appeal — Order passed 

fiLi? c ^ 1 > Madras Elec- 
ts of (Acquisition) Act 

K^S Of 1949), greeting electric company to vest 

company m Government — Dismtssal of an 
plication for writ of Certiorari — Leave ap- 
peal granted — Government seeking to ac- 
quire company in enforcement of its own 

(le resti-ained by an injunciion 
undei this rule as it does not S 2 ek to exocuJe 
any order of the Court. (Para 2 ) 

Anno; Civil P. C., O. 45 R, 13 N. 12. 

D. Narasaraju. for Petitioner! Advoca'e- 
General instructed by State Counsel, for Res- 
pondent. 

CASES CITED; 

(A) (’51) AIR 1951 Alad 979; 

(C M P No 4697 of 1951) 

50; ILR (1939) 

iviad 135 
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"seS.u"‘s sys 

Public iork, DSmen? ‘&v?rZSr"„‘i 

Madras, Respondent. ' ^ rnment of 

20 S 5 E ^951, D/- 

(a) Civil P. C. (1908), O. 45, R 13 ( 2 ) 

Supf^STcoSrt.™^'' appeal So 


The applicant IS entitled to leave to appeal to 
the Supreme Court from our final order in — 
Narasaraopeta Electric Corporation Ltd v 
State of Madras’, AIR 1951 Mad 979 (A) 'un- 
der Art. 133(1) (b) of the Constitution, bscause 
our order involves directly a claim respecting 
property of over Rs. 20,000. This is not dis- 
puted by the learned Advocate-General. The 
applicant will further be entitled to leave un- 

also as the case involved a 
substantial question of law as to the interpre- 

^ Constitution, in particular, Art. 

19(1) (b) and Art. 31(2). A certificate will 
issue accordingly. 

(2) C.M.P. No. 7164 of 1951. This is an an 
plication by the applicant in C.M.P, No. 7163 
of 19ol at whose instance we have given leave 
to appeal to the Supreme Court against our 
order passed in C.MP. No. 4697 ofllsi nil! 
ing that this Cimrt may grant stay of the 
operation of the G. O. dated 2-9-1950 directing 

the vesting of the Petitioner-Corporation ^ 

CoI.rf'^^’Ehp' ipe Supreme 

counsel for the petitioner 
has simgnt the assistance of O. 45, R. 13(2), 

Civil P-C., m support of his application. We 
are of opinion that this provision does not 
enable us to grant him the relief which he 
seeks in this application. Obviously he is not 
seeking stay of execution of the order passed 
by us. He is really in effect asking for an in- 
junction restraining the State from taking ac- 
tion in pursuance of an order passed by it 
directly a vesting of the Corporation in the 

cannot fall within the scope 
of Cl. (d) of R. 13(2). That provision only 
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enabled this Court to place the party seeking 
the assistance of the Court under any condi- 
tions which this Court may think fit to irr^ 
pose. And it enables this Court to give such 
other direction, that is to say, direction other 
than a direction placing the party under any 
condition respecting the subject-matter of the 
appeal, such as for instance, by an order 
directing the appointment of a Receiver. The 
provision does not enable this Court to give 
any direction to the successful party by way 
of restricting or preventing him from exercis- 
ing the rights to which he has become entitled 
under the final order of this Court. The deci- 
sion of a Division Bench in — ‘Ramanalhan v. 
Viswanathan’, ILR (1939) Mad 135 (B) was 
relied upon by the learned counsel for the 
petitioner. No doubt cl. (d) of R. 13(2) was in- 
voked to enable the Court to grant stay of 
execution of the final mortgage decree pending 
an appeal to the Privy Council against the 
preliminary decree. The decision may be sup- 
ported on the ground that in effect the Court 
was staying the execution of the decree appeal- 
ed from, because an appeal against a prelimi- 
nary decree is in a sense an appeal against the 
final decree in so far as the final decree is de- 
pendent on the preliminary decree. Moreover, 
the learned Judges in that case do not appear 
to have considered the scope of cl. (d), name- 
ly, whether it enables the Court to place the 
party other than the party seeking the assis- 
tance of the Court under any conditions or to 
give any directions to such a party preventing 
him from enjoying the fruits of the order 
against which the appeal is pending. We are 
of opinion that the ruling in the case above 
referred to would not apply to this case in 
which the relief asked for has nothing what- 
ever to do with the execution of the final 
order of this Court and which seeks to prevent 
the successful respondent from exercising its 
rights in accordance with the final order of 
this Court. 

(3) This application must therefore be dis- 

mi.ssed. . ... 

B/M.K.S. Application dismissed. 


A.I.R. 1953 MADRAS 476 (Vol. 40, C. N. 182) 

SUBBA RAO, J. 

P. Narasimha Reddy, Petitioner; v. District 
Magistrate, Cuddapah. Respondent. 

Civil Misc. Petns. Nos. 7676 and 7677 of 1951, 
D/-29-7-1952. 

(a) Arms Act (1878), S. 17 — Power to is- 

sue license for arms carries with it power to 
refuse to issue license — R. 43 under Act is 
not ultra vires. (Para 4) 

Anno: Arms Act S. 17 N. 1. 

(b) Constitution of India, Art 19 (1) (f) — 

“Property” includes “gun” — What constitutes 
“property” explained. (Para 5) 

(c) Constitution of India, Art. 19(5) — Res- 
trictions created by Rule 43, Arms Act Rules, 
on fundamental right to hold a gun are rea- 
sonable restrictions and in interest of pubPe — 
Refusal to grant license should not be arbi- 
trary — Discretion should be judicial — Order 
refusing license held arbitrary — (Arms Act 
(1878), S. 17 — Rules under, R. 43) (Paras 6, 7.) 

Anno: Arms Act S. 17 N, 1 

K. V. Venkatasubramania Iyer, for Rao and 
Reddy, for Petitioner; V. P. Sarathy, for the 
Government Pleader, for Respondent. 


CASES CITED:— 

(A) 149 ALR 1416 

(B) (’52) AIR 1952 SC 192; 

1952-1 Mad LJ 806 

(C) (’53) AIR 1953 Mad 279: 

(W P No 333 of 1951) 

(D) (’51) AIR 1951 SC 118: 1950 SCJ 571 

(E) (’51) W P No 441 of 1951 (Mad) 

ORDER ; C. M. P. No 7676 of 1951 is an appli- 
cation under Art. 226 of the Constitution of India 
to issue a Writ of Mandamus directing the Dis- 
trict Magistrate, Cuddapah, to issue a licence 
applied for by the petitioner for the possession of 
a single-barrel cartridge gun No. 12 bore (S. B. B, 
L.). C. M. P. No. 7677 of 1951 is an application 
by the same party for issue of a Writ of ‘Certio- 
rari’ to call for the records of the District Magis- 
trate, Cuddapah, and to quash his order dated 
9-3-1951. 

The petitioner is a citizen of the Indian Union 
residing in the village of Anantharjupet, Kodur 
firka, Cuddapah district. It is stated in the affi- 
davit that both on the eastern and southern side 
of the village, where his lands are situated, there 
are resen'e forest.s & also unreserved forests and 
that these forests are infested by wild animals 
of various types like deer, stag, sambur, wild pigs, 
cheetahs, bears and tigers. As those animals 
cause considerable destruction of food crops and 
of cattle, the petitioner applied on 2-1-1951 to the 
respondent for a licence for a single-barrel car- 
tridge gun No. 12 Bore (S. B. B. L.) for the pur- 
pose of hunting and the protection of crops from 
wild animals. On 19-3-1951, the petitioner 
received an order of the respondent refusing the 
grant of a licence, without any reasons being 
assigned therefor. It is alleged that in his own 
village licences were given for other persons on 
similar grounds. 

The respondent in his counter states that he 
was satisfied that the petitioner was not a suit- 
able person to be entrusted with a firearm and 
that in 'bona fide’ exercise of his discretion he 
refused the licence to the petitioner. 

(2) Learned counsel for the petitioner raised 
before me the following points: 

1. The Magistrate has no power to refuse a 

licence. 

2. The refusal of the licence to acquire and hold 
a gun is a violation of his fundamental right 
under Art. 19 (1) (f) of the Constitution oi 
India. 

Mr. Vepa Sarathy for the Government contended 
that a right to acquire and hold a gun is not a 
right to hold property within the meaning of the 
said Article but is a right created by the Arms 
Act, and the petitioner cannot, therefore, lor 
a licence as of right. Assuming that Art. 19U) 
(f) applies, he argued that the provisions of tne 
Arms Act and the Rules made thereimder impose 
only reasonable restrictions within the me^mg 
of Art. 19 (5). The relevant provision of the Arms 
Act and the Rules framed thereunder read as 
follows : 

S. 5: No person shall manufactime, convert or 
sell, or keep, offer or expose for sale, any 
ammunition or .militairy stores except under 
a licence and in the manner and to the extent 
permitted thereby 

S. 17 : Power to make rules as to licences, 
Central Government may, from time to time 
by notification in the official Gazette, ni^J® 
rules to determine tlie officers by whom, tne 
form in which, and the terms and condlUons, 
on and subject to which, any licence shall be 
granted; and may 
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S. 19 : For breach of Ss. 5, 6, 10, 13 to 17 Who- 
ever commits any of the following offences 
(namely) : 

(a) manufactures, converts or sells, or keeps 
offers or exposes for sale, any arms, ammunil 
tion or military stores in contravention of the 
provisions of S. 5; .... shall be punished with 
imprisonment for a term which may extend 
to three years, or with fine, or with both. 

Rule 43 : Discretion and control of authorities 
empowered to grant licences — (1) Every autho- 
rity empowered to grant or renew a licence 
or to give his previous sanction to such grant 
or renewal may, in his discretion, 

(a) refuse to grant or renew such licence or to 
give such sanction, or 

■(b) where the authority is subordinate to a pro- 
vmcial Government, refer the apolication for 
orders to such provincial Government; 

Provided that in any case in which such autho- 
rity refines to grant or renew a licence, the 
applicant for such grant or renewal may appeal 

to the immediate omcial superior of the autho- 
rity so refusing. 

Board of Revenue 

immediate official 
superior of the District Magistrates for the pur- 
pose of such appeals. ^ 

(2) Every such authority shall exercise all powers 
and perforni all duties conferred or imposed 
by these rules, subject to the control of the 
executive authorities to whom he is subord^ 

(3) The schedule to the rules “fives thf^ fnrmc 

and R. 43 of the Rules. It is said that the rule- 
makmg power of the Government is limited only 
to the laymg down of the conditions for the issue 
of a licence not for the refusal of the samI Tnd 
therefore, the rule empowering the District Maeis’ 
trate to refuse a licence is invalid, being inconsis- 
tent with the provisions of the Act. EmpSs 

IS laid on the following words in S. 17 of the Act * 
“rules to determine the officers by whom the 
form in which, and the terms and conditions 

g?antel licence shK 

contention is to take a very narrow 
view of the provisions of S. 17 Underlet 
person shall keep anv arm<;' 

S'u^inf 

issue a licence necessarily, carried with 
power to refuse the issue of a ifcenw whp® 
under S. 17, the Government authorises a 
lar officer to issue a licence if he i” satisfied tw 

that if he is not satisfied he cannotlSue 1 iicen^^® 

,I therefore hold that the provisions of 

unSerThTruie fh^D^ 
orfer ^oVteTtnuaLnLf^^^^^^ 

19 (1) (f) of the Constitution and, if whett^; 

It IS saved by Art. I 9 (5) of the ConKmn 
pidia. Learned counsel for the Government 
tended t^t to hold a gun is not to hold a pro^ 
perty withm the meaning of the article ^ 
word • proper^” has nob been defined in the Cot! 
strtution. The expression “property” includes 

™ any and eve^! 
thing that is subject of ownership by man, to- 
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gether with the right to freely possess, enjoy 
and dispose of the same”. 

R^^ Co. v. Jones’, 149 A. L. 

mae 909 Constitutional Law at 

page 392 defines property as foPows • 

“Whatever a man produces by the labour of his 
hand oi hiS brain, whatever he obtains in ex- 
change for something of his own, and whatever 
IS given to him, the law will protect him in the 
use or enjoyment and disposition of it’’. 

There is no reason to assume that the makers 
of the Constitution did not use this word in its 

everything that is subject of 
ownership by man. Whatever difficulty there may 
have been in other cases, I find it difficult to hold 
that a gun, which is a material object that can 
be acquired and owned, is not property. But the 

judgment of the 

Supr^e Court m — ‘Veerappa Pillai v. Raman 
and Raman Ltd.’, AIR 1952 S. C. 192 (B) in sun- 
port of his contention that a right to acquire ar5 

^ ^ created by the Arms Act and, 
h^efore, no one is entitled to a permit as of 

satisfied all the prescribed con- 

WA^A Ha.v ^ learned Judges in the aforesaid case 

^ to get a permit 

Jstahuth pointing out that the Act 

bodipl tn^riA of administrative 

regulation of transport 

sTat^d afp 19 ™°'“' 

“^us we have before us a complete and precise 
scheme for regulating the issue of permits, pro- 
viding what matters are to be taken into const- 
deration as relevant, and prescribing appeals 
and rev^ion from subordinate bodies to higher 
authorities. The remedies for the redress of 
gnevances or the correction of errors are found 
m the statute itself and it is to these remedies 
that resort must generally be had. As observ- 
ed already, the issue or refusal of permits is 
sol^y mthm the discretion of the transport 
authorities and it is not a matter of right’’. 

But these observation were considered by a Bench 
of this court consisting of Rajamannar C. J and 
Venkatarama Aiyar J. in — ‘C. S. S. Motor Service 
Tenkasi v. State of Madras’, AIR 1953 Mad. 279 

(C) wherein the learned Judges pointed out that 
the observations of the Supreme Court should be 
confined to an ord^ prior to the making of the 
Constitution of India, and that whenever a ques- 
tion of fundamental right arises, the validity of 
the impugned order should be tested with refer- 
ence to the provisions of the Constitution of 
India. I cannot therefore accept this contention 
(6) It was then contended that the order is saved 
by the provisions of Art. 19 (5) of the Constitu- 

^""^hing in sub-cl. (f) 
shaU affect the operation of an existing law in 

so far as it imposes, or prevent the State from 
matang any law imposing, reasonable restrictions 
on the exercise of any of the rights conferred by 
the said siffi-clause either in the interests of the 
pneral public or for the protection of the in- 
terests of any scheduled tribe. The fundamental 
nght, therefore, recognised under Art. 19 (1) (f) 
to acqu^e, hold and dispose of property can be 
restricted within the limits of the provisions of 

restrictions that can be imposed 
on the said right are conditioned by the provi- 
sions of that clause : 

1. They should be reasonable, and 

2. They should be in the interests of the general 
public, not a denominational part of it. 

The Supreme Court of India has defined the 
phrase “reasonabe restriction” in — ‘Chintaman- 
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rao V. State of Madhya Pradesh', AIR 1951 S. C. 
118 at p. 119 as follows: 

“The phrase reasonable restriction connotes that 
the limitation imposed on a person in enjoy- 
ment 01 the right should not be arbitrary or of 
an excessive nature beyond what is required 
in the interests of the public, llae word ‘reaso- 
nable implies intelligent care and deliberation, 
that is the choice of a course which the reason 
dictates. Legislation which arbitrarily or exces- 
sivelv invades the right cannot be said to con- 
tain the quality of reasonableness and unless it 
strikes a proper balance between the freedom 
guaranteed in Art. 19 »!> (G) and the social 
control permiPed by clause (hi of Art. 19, it 
must be held to be wanting in that quality". 

Tnere cannot be a hard and fast rule on the 
question ol what restrictions are reasonable. The 
rea.sonableuess of a restriction depends upon the 
nature of the right claimed, the object to be 
achieved, the means employed and the limitations 
imposed. They should be fair and commensurate 
I with the purposes aimed at. Their validity should 
‘also be tested by another yardstick, namely, whe- 
ther they were conceived and enacted in the in- 
terests of the general public. They could be made 
from purposes such as public security, public 
order, public health and public morality. 

Judged by the aforesaid conditions, can it be 
said that the restrictions imposed under the 
'Arms Act and the rules framed thereunder arc 
|tim'casonable restrictions not aimed in the in- 
terests of the general public? The restrictions 
'on Mie free acquisition and user of firearms is 
certainlv necessary in the interoUs of the general 
public. -Many situations can be visualised when 
the uncontrolled user of firearms may be detri- 
mental to the interests ol the general public, violent 
revolutions may be encouraged, wild game may 
bo exterminated, murder and arson might be 
resorted to, and peaceful structure of society 
mav be destroyed. At the same time posses- 
sion of firearms in the hands of desirable persons 
may be a protection & safeguard against unruly ele- 
ments & wild animals. They may also be required by 
peaceful citizens for entertainment and recrea- 
tion such as shooting exercises, mild games etc. 
The State therefore may well have to intervene 
and put re.strictions on the user to protect the 
general public, without at the same time _ des- 
troying the fundamental right. The machinery 
evolved to achieve the purpose is the licensing 
.system. The application form gives all the parti- 
culars necessary for the officer to decide on the 
desirability of issuing or refusing to issue a lic- 
ence. The officer empowered to issue the licence 
is a re.sponsible officer of the Government, the 
District Magistrate. In his discretion he may 
give or refuse the licence. The discretion is ob- 
viously a judicial one as his order is subject to 
an appeal to the Revenue Board. When his 
order is subject to an appeal, it is his duty to 
give reasons for his refu.sal. for the appellate tri- 
,bunal must be in a position to evaluate the cor- 
rectness or reasonableness of his rejection. Hav- 
ing regard to the right claimed and its danger- 
ous potentialities, I cannot say that the restric- 
tions imposed are not reasonable. But the neces- 
sary condition of the reasonableness is that the 
Magistrate should exercise judicial discretion dis- 
closing his mind for the scrutiny of appellate tribu- 
nal. excluding the possibility of arbitrary action. 

Learned counsel for the petitioner relied upon 
a judgment of a Bench of this Court in W. P. 
No. 441 of 1951 (El. There the learned Judges, 
Rajamannar C. J. and Venkatarama Aiyar J. 
were dealing with the sections of the Essential 
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Supplies (Temporary Powers) Act, 1946. Under 
cl. 11 of the Act the Development Officer shall have 
discretion to grant or refuse a licence to any 
applicant. It shall not be necessary for the Deve- 
lopment officer to assign any reason for any 
decision taken by him under that clause. The 
learned Judges held that the arbitrary power 
envisaged in the said clause offends the fun- 
damental rights of a citizen. But under R. 45 
of the rules framed, under the Arms Act, as; 
interpreted by me, the District Magistrate can-| 
not arbitrarily refuse to give the permit, but he! 
must exercise a judicial discretion supported byj 
reasons, subject to the scrutiny of an appellate 
tribunal. The scope of the two Acts and the 
mischief intended to be averted are not the same. 
Clause 11 of the E'ssential Supplies (Temporary 
Powers) Act, 1946, embodies an arbitrary discre- 
tion: R. 43 (1) confers a judicial discretion. I 
cannot therefore apply that decision to the facts 
of th;s case. 

(7> The impugned order is a laconic one. It 
reads: "Tne gun licence applied for will not be 
granted". No reasons were given for the refusal 
The order is of an arbitrary character, though 
under R. 43 it should be made in exercise of a 
judicial discretion. The necessary safeguartt 
against an arbitrary refusal, i.e., giving reasons 
for refusal, is ignored. As I hold that the licens- 
ing machinery established a reasonable re^ric- 
tion on the fundamental right only if the Dis- 
trict Magistrate gave reasons for his order for 
the scrutiny of the appellate Tribunal, I must 
hold that the order without giving such reasons 
offends the fundamental right of the petitioner 
to acquire and hold property. The order of the 
District Magistrate, therefore, is set aside and 
he is directed to dispose of the application of 
the petitioner in accordance with law. The peti-1 
tioner will have his costs. 

A/R.G.D. Petition allowed. 
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SUBBA RAO AND RAMASWAMI JJ. 

Arankandath Sankaran Nair and another. 
Appellants v. A. Doraiswamy Chettiar and 
others, Respondents. 

A. A. O. No. 121 of 1948, D/- 7-10-1952. 
Civil P. C. (19081, S. 60 — Central Excise 
Rules (1944), Rr. 60 and 174. 

The owner has a saleable interest in 
splints & veneers which are liable to attach- 
ment under S. 60, Civil P. C. 32 Bom 157, 
Foil: AIR 1940 All 24; AIR 1931 Pat 97 
and AIR 1931 Pat 364, Disting. (Para 6) 

Anno: C. P. C., S. 60 N. 5. 

D. A. Krishna Variar for Appellants; T. R- 
Srinivasan for Respondents. 

CASES CITED: 

(A) (’40) AIR 1940 All 24: ILR (1939) All 901 

(B) (’31) AIR 1031 Pat 97: 131 Ind Cas 53J 

(C) (’31) AIR 1931 Pat 364: 10 Pat 582 

(D) (’08) 32 Bom 157: 10 Bom LR 13 

SUBBA RAO J. : The only question in tins 
appeal is whether the splints and veneers c 
be attached under O. 38, R. 5, Civil P. C. j 
facts are simple and may be briefly 
The respondent instituted O. S. No. 3 of 1» 
on the file of the Court of the Subordinme 
Judge of Ottapalam for possession of 
factory and for mesne profits. After 
a decree therein, he took possession ol me 
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factory and applied for ascertainment of mesne 
profits. He also applied for attachment before 
judgment of splints and veneers owned by de- 
tendant 1. It was contended, ‘inter alia* that 
the said articles were not liable to attachment 
on the ground that defendant 1 had no dis- 
posing power over the said articles The 
learned Subordinate Judge rejected the conten- 
tion and directed the attachment of the said 

articles. The defendants have preferred the 
above appeal. 

counsel for the 

appeUants raised before us the point which his 
clients had unsuccessfully raised in the Court 
below. It IS contended that the licence, cus- 
tody and sale of the articles are regulated bv 
the rules framed under the Central Excise and 
Salt Act and that under the said rules they 
cannot be sold except with the previous con- 
sent of the Excise Officer. So it is argued that 
d^endant 1 has no disposing power over the 
articles and therefore the articles are not liable 
to be attached. 

(3) The relevant provisions of the Civil Pro- 
cedui^ Code and the rules made under the Cen- 

^tid Salt Act may now be r^ad 
S^tion 60(1), Civil P. C. runs thus7 ^ 

is liable to attach- 
ment and sale m execution of a decree, namc- 

^*‘1 goods, all other saleable pro- 

pel ty, moveable or immoveable, beloneino!^ tn 
the judgment-debtor, or over which or ® he 

profits of which, he has a disposing powe? 

exercise for his own beS 
whether the same be held in the name orthe 

jud^ent-debtor or by another person in trust 
for him or on his behalf.” 

Under R. 174 of the Central Excise Rules 
“every manufacturer, trader, dealer or ner 
son hereinafter mentioned, shall be’ requfred 

to take put a licence and shall not conduct 

his business in regard to such goods oth^r! 
wise than by the authority, and subiect "to 
the terms and conditions of a licence granted 
fmm...^./’^ authorised offlcer in the proper 

Rule 60 runs thus: 

splints and veneers are obtained 
from a licenced manufacturer or importer of 
such goods, an indent shall be pSed in 

J t'l!^ tectmv by^r"officer 

ing the quantity actually supplied Each mn 
signment shall be produced before the 

factory and if the quantity received 

plier’s endorsement, the supplier qhali to 
quired to explain the discrepancy.” 

aforesaid provisions 

In the interests of public, their custodv lit 
and purchase are regulated under ^ 

framed by the Government under the Cenf 

vafn^t searched ^in 

vain to find any provision either in th° Act nt 
the rules framed thereunder prohihitin™ 
sale of the said articles. The '’xmts ^ *re" 
gffia e ihe mode of sale. ^ If so, it follow^ thit 
thv, licensee has a disposing power within thp 1 
meaning of S. 60, Civil PC 

learned counsel for the appellants 1 
lelied upon certain decisions in support of his i 
contention. ‘Radhakrishna Beni Prasad v i 
Kishore Chand Shiva Charanlai*, AIR 1940 Ali i 
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^ the Electricitv 

^ s'T orthe'ln? provisions laid doula bv 
t b. 5 01 the Act had an imoerative effect and 

t under those provisions the licensee had dv- 

power of disposing of all lands, buildings works^ 

. materials and plant belonging m the undei 

■ onw"ff^c^ nxight thUxk m" 

only It cl. (f) of the section applied to the cas- 
i On a construction of the provisions of the Act 

hatS "had’^^'^r defendanr n 

tnat case had a disposing power only under thp 
provisions of cl. (C) of S. .■5 and as the cor 
tmgency contemplated by that clause had im‘t 
arisen he had no disposing povvei and th^ f 
fore the undertaking was not liable ^ it 
attached As the defendant had no disposino 
povver he learned Judges rightly held that bf 
^dertak.ng was not liable to be attached lo 

lOA ^ ^ ^ Rowland J. has held that S 
Encumbered Estates Act read with S 60 

execution of a mone\’ 
decree obtained against the holder of such mo 

perty without the sanction of the Commissicber 

learned°'Tu^^^°'’-°f b® relevant provisions the 
n ^ pointed out that under the -Vt 

sell the propen ■ 
extending beyond his lifetime except with th', 

tnThf b® Commissioner.' HaUg rbard 

the learned Judge held that the proprietor- had 
no disposnig_ power. A Bench of the sam ! 

Macpherson and Dhavle jj” 
S r-n -1^ aforesaid juig: 

Pat 364 <C) ?SaT.robs,r™T‘'''’’ 

Nagpur who may be in debt and whose hii 
moveable property may be subject to moib 

hens, and the method 
adopted is to vest the management of th'-^ 

property of a holder in an o.fficer appointed 

by the Commissioner and termed the manager 

whose function is to clear off the encum 

brances after which the property is rireased 

o the nolder. For reasons of public policy 

the propei-ty is to be saved to the holdei ” 

In view of the object underlying the _Act - nd 

learned Judg^ -ound 

that the holder had no disnosint Vt 
over the property and therefore it %as not 

stated the proposition thus- succinctly 

“The measure of liability 'to involuntary alie 
nation is the power of voluntary transfer ” 

The aforesaid judgments onlv 

applied the incontestable proposition 

attached if he has no disDosin«^^^ liable to be 
same. Whether a judgment 
posing power in res^cf^f a ^ 

is ■question lo bo decLed iS e^lh o’se"™'’' 

in ® tISS 

t'o^xt yjdSnSdiv^ 

three casks of countrv aLtaohed 

shir" ii" 

tKrounH ‘he attachment on 

moved withoifi e he re- 

Act t ^ under the Abkari 

therefore not liable to be attached. Heaton t 
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J. in dealing with the aforesaid argument made 
the following pertinent remarks: 

“Nothing has been pointed out to us in the 
law from which we can infer that country 
liquor is exempt from attachment and sale 
in execution. The liquor had admittedly 
f-een purchased and paid for by the judg- 
ment-debtor; it was his property. There was 
no doubt it could be sold by him though he 
had to deal with it in accordance with the 
terms of his licence and the provisions of the 
.‘\bkari Act. It is, therefore, clear that it is 
saleable property, and is covered by the pro- 
visions of the first part of 3. 2')6, Civil P. C.” 

We respectfully agree with the aforesaid obser- 
vations. 

(6) In the present case the splints and ve- 
neers are the property of defendant 1. Though 
under the Central Excise Rules he could cnly 
deal W'ith them in the manner prescribed, the 
rules prescribed do not affect his saleable in- 
terest in the property. There is no clause just 
like in the Electricity Act or Chota Nagpur En- 
cumbered Estates Act laying down a condition 
precedent for the exercise of his right lo .sell. 
As defendant 1 has a srdeable interest in the 
property, it is clearly liable to be attached. 

(7) Mr. Variar then conlend'^d that cn the 
date when the property was attached the teim 
of defendant Ts licence had expired and there- 
fore on the date of the attachment he had no 
saleable interest in the property. This argu- 
ment was not raised in the Court below. In- 
deed the judgment discloses that both parties 
proceeded on the basis that the licence was 
subsisting on the date when the property was 
attached. In the circumstan'-es, we do not 
think we are justified in allowing the appel- 
lants to raise this question of fact for the first 
time before us. 

(8) For the aforesaid reasons, wo agree with 
the conclusion of the Court below and dismiss 
this appeal with costs. 

B/V.S.B. Appeal dismissed. 
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Avaran Kutti (minor) by next friend, 
Kalathingal Ithalukki, Appellant v. Cheriyak- 
kan and . others. Respondents. 

Second Appeals Nos. 503, 504 and 505 of 
1949, D/- 11-12-1952. 

Limitation Act (1908), Arts. 36 and 116 — 
Independent of contract. 

Though there is a contract between par- 
ties, the alleged breach of duty arising 
independently of the personal obligation 
undertaken by the contract is a tort: 
1936-1 K. B. 399, Applied. (Para 3) 

Contractual obligation of mortgagees 
to take proper care of trees on the land 
does not cover their duty not to cut and 
carry away trees which arises indepen- 
dently of the contract — • Suit for damages 
for trees cut and carried away is governed 
by Art. 36 and not Art. 116. (Para 3) 

Anno: Lim. Act, Art. 36 N 2; Art 116 N 

22 . ^ ^ 

N. R. Sesha Iyer for Appellant; N. Sundara 

lyar for Respondents. 

CASE CITED 

(A) (1936) 1 KB 399: 105 LJKB 309 


JUDGMENT : These appeals raise a question I 
of limitation. One Avarankutti by next friend I 
Ithalukki filed three suits, O. S. Nos. 638, 639 I 

and 640 of 1945 on the file of the Court of the I- 

District Munsif of Parappanangudi against the 1 
defendant-mortgagees for recovery of amounts i 

towards damages for having cut the trees in the I 

mortgage property in their possession and for r 

removing the same. The suits were filed more 1 

than two years after the alleged cutting of the .1 

trees. The learned District Munsif and on ap- I 

peal, the learned District Judge held that the I 

suits were barred by limitation under Art. 36, j 

Limitation Act. The plaintiff preferred the I 

aforesaid three appeals. I 

(2> Learned counsel for the appellant contend- I 

ed that the learned Judge was wrong in hold- i 

ing that the suits are governed by Art. 36, Li- I 

mitation Act. He would say that the appro- I 

priate article is Art. 116 of the Act. Before I 

proceeding to consider the facts of the instant | 

case it may be convenient at this stage to con- | 

sider the scope of Arts. 3S and 116, Limitation 
Act. (His Lordship quoted the articles and stav 
ed.) 

Article 36 applies to actions ‘ex delicto' where- 
as Art. 116 applies to actions ‘ex contractu’. 

If an action is founded on tort of one or other 
of the three kinds mentioned in Art. 36, the 
suit for damages in respect thereof should be 
filed within two years when the wrong was 
committed. The words “malfeasance, misfeas- 
ance or non-feasance" are well known species I 
of torts. In Rustomji’s Law of Limitation at I 
page 657 they are described as follows; I 

“These torts are often considered as of three I 

kinds, viz., non-feasance, or the omission of I 

some act which a man is by law bound to j 

do, misfea^nce being the improper perform- I 

ance of some lawful act, or malfeasance, be- i 

ing the commission of some act w'hich is in I 

itself unlawful.” j 

Tliese three tortious acts to come within the j 

provisions of Art. 36 should be independent of | 
a contmet. The question Uierefore is, what is I 

the meaning of the words “independent of con- | 

tract" in Art. 36. The meaning of the words 
has been felicitously brought out by Greer L. J- J 
in — ‘Jarvis v. Mov, Davies, Smith, Vandervell 
and Co.’. (1936) 1-K.B. 399 (A). There the plain- 
tiff sued the defendants, a fii*m of stCKk brokers, 
claiming damages for breach of his instructions 
as to the purchase of certain sliares whereby he 
sustained a loss. For the purpose of asewtam- 
ing the scale of fees it was necessary to decide 
whether the action was founded on contract or 
on tort. The Court of Appeal held that the action 
was founded on contract. . At page 405 Greer 
L. J. said; 

“Tire distinction in the modem view, for this 
purpose, between contract and tort may w 
put thus. Where the breach of duty allegw 
arises out of a liability independently of uie 
personal obligation undertaken' by contract i 
is tort and it may be tort even though there 
may happen to be a contract between tn 
parties, if the duty in fact arises 
dently of that contract. Breach of con 
tract occurs where that which Is compiahje 
of is a breach of duty arising out of the ooii- 
gations undertaken by the conta'act." 

The question, therefore, is whether the 
suits are based on breach of duty arising ina 
pendent of the contract, or whether they wc 
suits for recovery of damages for breach oi » 
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term of the contract. In the former case Art. 

36 would apply; in the latter case Art. 116 would 
govern the case. 

(3) The three plaints practically contain simi- 
lar. allegations. The allegations in the plaint in 
O. S. No. 640 of 1945 may be taken as a sample 
In paragraph 4 it is stated: 

‘Without the knowledge ahd consent of the 
plaintiff and also contrary to the terms of 
the kaichit, defendants 1 and 2 have cut and 
removed one mango tree of the value of about 
Rs. 10, 28 cashevmut trees of the value of Rs 
3 each, 19 puduvamoi trees of the value of 
Rs. 2 each and some other kiizhikkoors from 
and out of; the- kuzhikoors standing on the 
schedule paramba under the kaichit described 
in para, 3(2) above and belonging to the plain- 
tiff ” 

Paragraph 6 reads: 

“As it has been expressly stipulated in the 
kaichit and also under the assignment deed 
set out in para. 3 above, that if the kuzhik- 
Iwors belonging to the jenmi are daniaged 
the tenant is liable for such amount of 
damages, defendants 1 and 2 are bound to pay 

damages in respect of the 
kuzhikkoors, and the plaintiff is entitled to get 

Paragraph 8 says: 

•‘The cutting of the kuzhikkoors set out above 
by defendants 1 and 2 without the knowledge 
and consent of the plaintiffs is an offenci 

and is also punish- 
able. This suit is not therefore maintainable 

S eZrt.” ^ 

The Kaichit in the above suit, Ex. D 6 containc 
similar allegations as the kaichits m the other 
suits. The material portion of Ex D 6 readq- 

fL kuzhikkeSrs io 

the kammal are destroyed or caused to be 
rumed on account of ‘want of proper care op 

our part’, the losses incurred in conSioS 

therewith, and the arrears of pattam Tnd tail 

^'Iways liable to our 

mortgage right herein.** 

condition in the kaichit the 
per ca?rof^tL“fr^®'' °'^*igation to take pro- 

the trees aiSfs^^inde^ndently of the ^contrlct^ 

It IS not ^ obligation undertaken und^r ^ 

contract. Therefore Art 
the present suits filed by the aDDeUanf*?^^ 
recovery of damages from the dS“ts o^ 
ground that they had cut and ® 

trees put in their possession. . The 
are therefore right in holding tha?X aettan 
IS not ‘ex contractu’ but ‘ex delicto’ and tLS^ 
l^vmg been filed more than two tfw’ 

by limitation. The appeals fail Cd are dSf 
^ Appeals dismissed. 
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RAMASWAMI, J. 

Public Prosecutor, Appellant v P v AnHi 
narayana Chetty Respondent. 

Criniinal Appeal No.- 102 of 1951, D/- 27-2- 

(a) Evidence Act (1872), S. 57 _ Prona 
raada by State Govt. caUing apon people to 
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“ finding out conuption and promis- 
ing them protection against prosecution for be- 
ing accomplices — Courts can tak-e judicial 
notice of this propaganda. (Para 8) 

Anno: Evid. Act S. 57 N. 9 

S. 1 - Apprecia- 

do not affect conclusions. . ^ 

Anne; Evid._ Act S. 1 N. 12 

(c) Interpretation of statutes _ .to..;*, i.aws 

corrunt protection of 

coiit.pt oflScials and not in furtherance of ius- 

tice deprecated: Observations of V Bhashvam 

Aiyangar J. in 14 M.L.J. 226, Ref ' (Pam 28™ 

Anno: C. P. C. Preamble N. 7 . 

(d) Criniinal P. C. (1898), S. 417 — Annual 
under _ Review of evidence at large. 

undlr^S by the State 

minal revision petition preferred bv a 

private party against an acquittal it 

open to the High Court to reTevv at iLgl 

taf upon which an order of acquft! 

tal IS founded and the Code makes no dis 

an anne.f c « conviction!^ In 

an appeal from an acquittal if the court 

thinks the lower court has taken an erro 
neous view of the evidenpp a 
risdiction to refuse to convief ^ 

In reviewing at large, the evidence un- 
on dn order of acquittal, the High Court 
has to consider such mtaters Is fii tbl 

‘he ^Jidita! 

.p^. ^ke witnesses (ii) the Dresumnfcion 

?L"righf-ol ih 4 a'ceus" d^’ ita) 

tne ngnt of the accused to the berpfit /f 
any doubt (iv) the slowness of an appel- 
late court in disturbing a flndtarof fact 

^ vlho had the Idvan- 

mge of seeing the witnesses* ATR tqo/i 

Bom 335: AIR 1934 PC 7^!) ReSd'on 
Anno: Cr. P. C. S. 417 N. 1 S. 42T n^ 1^15 

% - Accused 

under latter charge . acquittal 

whole evidence can be looked 

purpose of finding out whether eE*® *®'^ ‘he 
S. 161, Penal CodI ^ charge under 

for the limited purpose ®“‘ 

P. c. am, s. m, f/oHjiSk 

Anno: Cr. P. C. S. 423, N 14 15 

,opSlS'°s'“s' •>■1“- 

Respondent. ' Bamachandra Aiyar for 

CASES CITED:— 

^^25 ^Crl^ 113: 

Iftse^rpc) 

(E) l-iij 
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(F) (’31) AIR 1931 Lah 38: 32 Cri LJ 522 

(G) (’4-M AIR 1914 FC 66: 23 Pat 517: 

45 Cri LJ 755 

(H) (’04) 27 Mad 271: 14 Mad LJ 226 

JUDGMENT: This is an appeal preferred 

against arcjiiLlai by the learned Sessions 
Judge of ChiUoor division. Mr. iM. A. Azeem re- 
versing the cori'.'i lion under S. 161, Penal Code 
(i.e. receiring illegal gratification by a Super- 
visor of Jliginvays) and sentence of one year’s 
I'igorous imprisonment awarded by the learned 
Assistant Sessions Judae ol Chittoor division, 
Sri D. R. Venka^esa Aiyar, M. L., in 5. C. No. 
17 of 1950 

(2) The facts leaditig to the insfituUon of this 
appeal are: The accused Sri P. V. Audinaro- 
oana Ciietty was a Supervisor employed in the 
Highwavs Department. 'Madras State. His 
oOice was at Puttur and his actual place of re- 
sidence was Tirupali. This accused who was 
the Supervisor of the Puttur section of the 
Highways Department of the Chittoor district 
is staled to have been regularly receiving 
bribes from contra^’tors who did road main- 
tenance work in that section. His ‘modus 
operandi’ was as tollows: He used to insist 
upon conlrac’tors agreeing lo pay 5 per cent, of 
the bills, and which he later on raised to 10 
per cent, and which sudden departure from 
the ‘mamool’ created an active resentment and 
pretest. Then he would check-measure the 
works and prepare bills for payment and either 
before or after the cheques were cashed by the 
contractor, the ‘mamoor had io be paid. This 
‘modus operandi’ and payments to him are 
spoken to. by P. Ws. 7, 11. 12 and 1. who arc all 
contractors working on this Puttur section. I 
shall now briefly summarise the evidenne of 
Ihese four contractors. 

(3-6) (His Lordship reviewed their evidence 
and continued:) 

(7) This is the evidence of the prosecution 
regarding the ‘modus operandi’ of the accused, 
the systematic toll levied by him and spoken 
to by the four contractors, P. W. 7 Muniswami 
Reddi P.W. 11 K. Sesha Pillai, P.W. 12 Puru- 
shotham Naicker and P. W. 1 Rangiah Naidu. 

(8) I have just now mentioned that Rangiah 
Naidu was being demanded in regard to 1949- 
50 works 10 per cent, whereas the ‘mamoci’ 
which was being paid was 5 per cent. This 
Rangiah Naidu P. W. 1 pleaded with the ac- 
cused that the percentage should not be raised. 
On that, the accused told him that he was jus- 
tified in raising his ‘mamool’ as the contractors 
had secured higher rates for these two works. 
Thereupon Rangiah Naidu pleaded that he had 
suffered losses and that he would pay the usual 
5 per cent Thereupon the accused pressed for 
immediate cash payment. Rangiah Naidu pro- 
mised payment after cashing the cheque, with 
the menial reservation of naturally booking this 
accused because by that time the Madras StMe 
through the press and platform had been \vide- 
Iv broadcasting — a notorious fact of which 
judicial notice can be taken “ ^^at m Re- 
publican India such ‘mamcols should not be 
paid and citizens should come forward and 
helD the authorities, that prompt investigations 
will be made and that those who rendered as- 
sistance lo book these public leeches would be 
protected from being proceeded against as 

rSeiSon Rangiah Naidu arranged with the 
clerk in tL P. W. D. office to give him a cheque 
on the Chittoor Imperial Bank for this contiact 
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standing in the name of Venkataraju after mis- 
leading the accused that he would take a cheque 
on the Chandragiri treasury. This bill for Rs. 
5700 had already been sent to the Divisional 
Engineer at Chittoor. P. W. 1 cashed the cheque 
on 7-7-1949 and took his share as sub-contractor, 
of Rs. 1904. Then both this P. W. 1 and Ven- 
kataraju went to the Collector of Chittoor and 
gave a complaint Ex. P. 1 in which it has been 
narrated how this accused has been pressing for 
payment of high bribes of 10 per cent on the 
bill amounts and that he prepared bills only 
aher a promise of payment of 5 per cent, and 
that it would be easy to catch him red-handed, 
klaving apprised the authorities and setting in 
motion the forces of law and order to trap the 
accused this Rangiah Naidu P. W. 1 evaded 
meeting the accused who was naturally on his 
toes for getting his cut in the bill. This ac- 
cused sent his peon Subbaraju once and maistry 
[sack tP. W. 5) at another time to fetch this 
P W. 1. But Rangiah Naidu after cashing the 
cheque on 12-7-1949 for Rs. 5700 had gone home 
and made himself scarce to the supervisor. But 
on reaching home, maistry Doraiswami was in 
his house sent by the accused with a message 
fo come and cough up the per centum, and 
P. W. 1 sent a soothing message that he (ac- 
cused) need not worry himself and that he (P. 
W. 1) would stick by his undertaking and come 
and pay up. This increased pressure by the ac- 
cused on this P. W. 1 Rangiah Naidu made 
him all the more energetic to book this super- 
visor. So he went to Chittoor but could not 
find the Divisional Engineer. Therefore, he 
went to Madras to complain to the Minister in 
charge of P. W. D. and finding that the Minister 
was on tour he went to the office of tbe Crimi- 
nal Investigation Department. There he gave 
the complaint, Ex. P. 3 on the evening of 15-7- 
1949 at Madras to P. W. 15 Sri Y. Satyanarayana 
Choudhury, Deputy Superintendent of Police, 

C I D. This Ex P. 3 mentions all the details 
of payment in 1948-49 and the worry given by 
this Supervisor to the contractor for higher per 
rentage and how this accused was waiting for 
payment in respect of the bill which had just 
been cashed. Thereupon P. W. 15, an officer of 
great experience and integrity in the service of 
fhe Madras State, set a trap for this accused. 

(9) P. W. 15 took three currency notes of 
Rs. lOJ denomination from P. W. l who had 
them with him and then both of them left by 
car to Puttur. On learning at Puttur that tiie 
accused had gone to Tirupathi with the object 
of returning on the next day P. W. 15 and 
Rangiah Naidu went to Tirupathi from Puttur 
and stayed in the Travellers' bungalow at Tiru- 
pati on the night of 15-7-1949. The Deputy 
Superintendent of Police P. W. 15 instructed 
Rangiah Naidu to contact the accused at about 
2 p.m. and gave the three marked currency 
notes to the accused when the latter was ex- 
pected to go to the bus stand and then come 
round to the Deputy Superintendent of Police 
who had moved to the Devasthanam choultry 
and inform him of what had happened so that 
P. W. 15 and the panchayatdars could catch the 

Supervisor with the goods on him. 

(10) P. W. 1 Rangiah Naidu thereupon wait^ 
for the accused near the Koneni opposite to the 
bus stand at Tirupati, because as I have just 
now stated inside information had made this 
Rangiah Naidu know that the accused would 
be coming to the bus stand, and I have men- 
tioned also that the accused lives in Tirupati 
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though his offic-e is in Puttur. On seeing this 
accused coming as expected P. W. i contacted 
him and the accused who did not apparently 
suspect this trap remarked to P. W. 1 that he 
had been avoiding seeing him though ho had 
sent word several times. I suppose the accused 
meant by this to mildly rebuke this P W. l to 
see the errors of his ways and how he should 
keep up his word with the supervisor Then 
Rangiah Naidu handed over the three currency 
notes to him and accused thereupon demanded 
the balance of Rs. 200. This P. W. l has 
evasively stated that Venkataraju w'ould pay 
nim the balance the next day. The accused 
alter expressing his dissatisfaction with th- 
contractoPs altered behaviour after the com'^- 
pletion of the work and the passing of the bill 
put the three currency notes in a nur^e and 
tucked it inside the pocket of his coat The 
accused went to the bus stand and sat in the 
bus preparatory to its starting. I n^ay point 
out what IS stated by the Public Prosecutor and 
^ -"^de, that on 

account of the congestion of bus traffic in Tiru- 
pati and elsewhere passengers do try to ^^t in- 
to the buses sometime before the .scheduled 
time of departure to get a good nlace and the 
bus people kave the stand after the bus eets 
completely filled up. Therefore while the ^ac- 
cused was sitting inside the bus apoarently feel- 

Ks°"3^f twl W n?herby "a sum 

DevastanL rhou try 
and told him how he had handed over the three 
currency notes to the accused and that thl nr. 

cused was siUing inside the bus with currency 
notes inside his pocket in a purse. 

, 15, the Deputy Superinten 

panchayatdars Raghava 

. the bus stand from the choultry^'sTonped th^ 
bus which had just started and asked t^ ac 
cused whom P. W. 1 had pointed out ^et 
down. The accused got down and on P W 15 ’q 
^mand produced two purses, M Os 2 and ^ 
from ks inside coat pocket. M. 6 2 whfch^is 

a sm^ler purse contained three currency not^s 

recovered’ from fhis ® 

pursl n O T On bigger 

Superintendent of Police^'^'p^^W^ 

Reddy verified the numbers on the three St 
wth the numbers given in a slip of paperEx 
P 4 and Raghava Reddi said thit tL numbers 
tallied alright. This recovery was 
nessed by P. W. 2 Dr. H N 

to Tirupati and who happened t?^ bt ^'t^tht 
bus stand and who was imnre^qpd oc, ^ 

yatdar. P. W. 2 testiflet that S notes^ t 
w K puree of the acStd 

bore the same numbers that were Riven 
list Ex. P. 4 which was with the Denutv ® 
intendent of Police, P W 15 p 

sident. of Tirupati and a forest’ rontrector 'of 
property and a respectable man and Dr |im^ 
ham was an entire stranger to the locahty who 
had come as a casual pilgrim. The accJted 
was then arrested and taken into custod^Thln 
after complying the investigation and obtSn- 
mg the sanction of the Chief Engineer Hkh 
wa:re, Matos under Ex. P. 9, which is ’proS 
by P. W. 6, the accused was charge-sheeted for 
offences under Ss. 5(1) (a) and (d) and 5(2) of 
the Prevention of Corruption Act, 2 of 19^7 
and also for an offence under S. 161, Penal Code. 
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(12) The Stationary Sub-Magistrate, Tirunati 
who held a preliminary enquiry committed^ the 
accused for trial at the sessions for offences 
under Ss. 5(1) (a) and (d) of the Prevention of 
Coriupti(m Act, 2 of 1947. This Sessions case 

^ learned Assistant Sessions 
Judt^e, Sii D. R, Venkatesa Aiyar on two 
chaises, namely, criminal misconduct in the 
discharge of offici^'.l duties under Ss, 5(1) (a) 

^ j Prevention of Corruption ^ct 

and under S. 161, I. P. C. of receiving illegal 
gratification of Rs. 300 on 16-7-1949. ^ ^ ^ 

(13) In regard to the first charge, the cas- for 
the prosecution was as set out in the earlier 
paragraphs above and based on the evic-en^*e of 
the four contractors, P. Ws. 7, 11 , 12 and 1, 
and the corroborative witnesses of P. W. 7 viz 

o 1^7 ^ .^^nd 10 and the account books of 
P. \\. 11, viz., Exs. P. 14 and P. 15. The 
charge under S. 161, Penal Code, was based on 
the evidence of the prosecution set out in later 
paragraphs above and spoken to mainly by P 
Ws. 1 to 0 and 15. 

(14) The learned Assistant Sessions Judge has 
alter thoroughly analysing tlie evidence with 

judgment came to 
the conclusion that the offence regarding the 

fiist charge, viz., habiiual taking of bribes was 
not rnade out because of two reasons namely 

regard to these payments these con- 
tractors stood in the position of accomplices of 
Pfyers of the bribes and that therefore 
_ evidence required independent corrobora- 

in this 

case, though he accepted the testimony of the 
four contractors themselves there was such in- 
dependent corroboration only as regards the 
testimony of P. W. 7 in regard to the transac- 
tion covered by Ex. P. 5 and that therefore the 

of Corruption Act 
2 of 19i7 failed as this solitarily corroborated 
instance would be inadequate to support the 
finding of habitual bribe taking which is con- 
templated under Ss. 5(l)(a) and (2) of Act II of 
1947 In regard to the. offence under S 161 
Penal Code, the learned Assistant Sessions 
Judge agreeing with the unanimous opinion of 
the four assessors in the case came to the con- 
clusion mat the charge had been brought home 
by reliable and corroborative evidence against 
this accused and convicted him thereunder and 
sentenced him lo one year’s rigorous imprison- 

ixiwriv* ^ 

learned Sessions Judge 
of Chittoor, Mr. M. A. Azeem came to the con 
elusion that the charge under S. 161 Penal 
Code, haa not been brought home to the ac- 
has thereupon preferred this appeal. 

(16) Before discussing the evidence in this 
case, I must briefly point out that this beiS 

CriSl P^ C under S 4 T 7 ! 

Criminal P. C. unlike a criminal revision neti- 

tion preferred by a private party agaiSs? an 

at Taree ’thV ev-M " Court to review 

at large the evidence upon which an order of 

acquittal is founded and the Code makes no 

appeal from an acquittal 
and an appeal from a conviction. In an anneal 

thinks the lower 
court has taken an erroneous view of the evi- 
dence it has no jurisdiction to refuse to con- 

77^ ®*]l??ror V. Moti Khoda’, AIR 1924 
Bom 335 (A). This court has laid down that in 
reviewing at large the evidence upon an order 
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of acquittal the High Court has to consider such 
matters as (i) the views of the trial Judge as to 
the credibility of the witnesses (ii) the presump- 
tion of innocence in favour of the accused (iii) 
the right of the accused to the benefit of any 
doubt (iv) the slowness of an appellate court in 
disturbing a finding of fact arrived at by a 
Judge who had the advantage of seeing the 
witnesses: — ‘Shoo Swarup v. Emperor', AiR 
1934 P C 227 (2) (B). But in this case we 
have the opposite view, {Ue lower appellate 
court without considering these matters has 
reversed the comdetion and sentence of the 
learned Assistant Sessions trial Judge. And yet, 
bearing in mind these considerations laid down 
by this court I shall rc\'iew the evidence and 
arrive at my conclusion. ■ 

(17) The other point to bo borne in mind is 
that in regard to two charges based upon seve- 
ral acts of bribe-taking including the receiving 
of illegal gratiriLclion ot Ks. 300 th:' subjecc- 
matter of the tiap, the trial court itself on the 
ground that adequate corrol'*oraHon was not 
forthcoming, acquitted the accused in respect 
of olfenccs under Act II of 1917 and convicted 
him under S. 161, Penal Code. This appeal to 
the High Court has Iseen preferred only against 
the acquittal under S. 161. Penal Code, and in 
such a case can the 'whole evidence be looked 
into for the purpose of linding out whether the 
charge under S. UU. Penal Code, has be^n made 
nut or not? This has been answered in the 
ainrmative in a decision of this court in — ‘In 
re Rangaraok AIR 19-13 Mad 240 (C). In that 
case an accused was charged for the oTence of 
cheating effeclualed by means of forgery that 
is to say for ollencc under Ss. 420 and 407, I. P. 
C. The accused was acquitted in regard to 
cheating and convicted for forgery. On appeal 
a reference was made to the High Court by 
the Sessions Judge and the High Court answer- 
ed the reference as follows: 

“The whole evidence is before the court. He 
is entitled if he thinks fit, to express his dis- 
agreement with the findings of fact in the 
acquittal although there being no appeal the 
acquittal still stands. He is not in the least 
bound by any finding of facts in the acquittal. 
The fact that the trial Judge was able to ac- 
quit of cheating and convict of forgery makes 
evident that this is not a case when on pre- 
cisely the. same facts a man is 

tried for two offences The reference 

will be returned to the -learned Ses- 
sions Judge with these ob.servalions. He can 
come to his conclusion with regard to the ap- 
peal against the conviction under S. 467 quite 
untrammelled by tho fact that the a.cquittal 
under S. 420, I. P. C. stands. It may act 
as a plea in bar to further trial of cheating 
but does not in the least act as a plea in bar 
with regard to the facts in so far as they 
;u’e relevant in considering the charge of 
forgery.” 

But unfortunately in this case the evidence for 
the ofi’ence under S. IGl. I. P. C., stands apart 
from and was not the subject-matter of adju- 
dication in respect of the olfenccs under Act. 2 
of 1947. This was so because the habitual bribe 
takin" constitiilcd the preliminary part & the 
on’ence under S. 161. I. P. C.. constituted the se- 
quel as a result of the trap to catch this habitual 
biibc-takor. Therefore, it is imt necessary in 
this case to consider or make use of the evi- 
dence on which the acquittal of the trial court 
w'as based though I need not point out it can 


be made use of wherever relevant and proved 
in the adjudication of this offence under S. 161, 

I. P. C., for the limited purpose permissible 
under Ss. 5 to 9, 11, 14, and 15 of the Indian 
Evidence Act. 

(18) There is no dispute regarding the re- 
covery of the three one hundred rupee currency 
notes from the person of the accused at the 
bus stand by P, W. 15, and the only point of 
dispute is according to the prosecution these 
notes had been given by P. W. 1 as an illegal 
gratification in ihe circumstances set out by 
them and in order to catch the accused red 
handed and according to the accused P. W. 1 
Rangiah Naidu gave him the three currency 
notes at the Koneri near the bus stand in the 
following circumstances: The explanation of 
the accused is that when he met Rangiah Naidu 
ihe latter expressed inability to leave Tirupathi 
to Putiur on accoiUit of a case in court and that 
Rangiah Naidu’s son-in-law would be waiting 
at ttie Puttur bus stand expecting Rangiah 
Naidu with money and that Rangiah Naidu 
requested him to take the three currency notes 
to be handed over to his son-in-law and that 
the accused undertook the errand with a view 
to help the coolies so that the work would not 
sufter and that at that time one T. Ramalcrish- 
naiya (D. W. 1) \vas in his company. 

(19) On a review' of the entire circumstances 
of tho rase I have come to the conclusion that 
the prosecution had brought home beyond rea- 
sonable doubt that the three currency notes re- 
covered from the accused had been received by 
him as an illegal gratification as alleged by the 
prosecution witnesses and in the circumstances 
set out by them and incidentally that the ex- 
oianation which the accused has put forward 
to give an innocent origin for his possession is 
thoroughly false. I shall now set out my rea- 
sons. 

(20-28) (His Lordship considered the expla- 
nation of the accused and the evidence offered ' 
by him and also the reasoning of the Sessions 
Judge and proceeded:) I am unable to follow 
this reasoning of the learned Sessions Judge, 
w'ho seems to think that he w^ould have ar- 
ranged the trap more cleverly than the C. I. p. 
Officer, and in any event I am unable to see its 
relevance or logic. Sixthly, the learned Ses- 
sions Judge makes much of the immaterial dis- 
crepancy, viz., that w'hen the Deputy Superin- 
tendent of Police asked the accused to hand 
up the money taken as bribe one witness said 
that the accused got a fright and after five 
minutes unbuttoned his coat and another wit- 
ness said that he stood motionless without 
talking for a w'hile and a third said that he did 
not tremble. But it is curious that the learned 
Sessions Judge does not say that on account of 
those discrepancies he disbelieves these witness- 
es but merely contents himself with the^ re- 
mark “There are discrepancies” without find- 
ing whether they are more apparent than real 
or cut at the root of the prosecution stopy. It 
has been laid down by several High Courts that 
immaterial discrepancies of this nature do not 
alTect the conclusion one way or the other. Se? 
— ‘King Emperor v. Naiotamk AIR 1923 Oudh 
217 (D) — ‘Ghanshvam Singh v. Em- 

peror', AIR 1928 Pat 100 (E) and — 
‘Mahla Singh v. Emperor’, AIR 1931 
Lah 38 (F). It is not surprising that this 
inconsequential discussion of the evidence of 
the learned Sessions Judge has been wound 
up with an observation from the decision in — 
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*HuntIey H. T. v. Emperor’, AIR 1944 F C 66 

(G), wholly overlooking that the learned Assis- 
tant Sessions Judge himself, an officer of great 
experience and considerable ability, has scru- 
pulously weighed the evidence and come to his 
conclusion in the light of the principles laid 
down in this very decision. On the other hand, 
it is the treatment accorded to the evidence by 
the learned Sessions Judge which recalls the 
dissatisfaction expressed by one of the eminent 
Judges of this Court the late Mr. Justice Sir V 
Bhashyam Aiyangar in — ‘Ramasami Gounden 
V. Emperor’, 14 Mad L J 226 (H) about over- 
subtlising of the law of the country for the pro- 
tection of corrupt officials and not for the fur- 
therance of justice. 

(29) I have therefore not the slighest hesi- 
tation in setting aside the acquittal by the 
learned Sessions Judge of Chittoor, and I find 
the accused guilty of the offence under the se- 
cond charge viz., S. 161, 1. P. C. and convict 
him thereunder and sentence him to one year’s 
rigorous imprisonment. 


B/R.G.D. 


Appeal allowed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

Ammal, Petitioner v. T1 
State of Madras, represented by the Secretai 

to the Revenue Department, Madras an 
others. Respondents. ^viauras an 

A's? dT.' 7.!uy s 

?950," D/5"l5^%9fi ' 

t*^tters Patent (Madras), Cl. 15 — Appei 
by person not party to suit — tCivil p r 
(1908), Ss. 96 and 104). ^ 

Under the practice consistently follow- 
ed by the English Courts whidh is a ju^t 
and equitable practice and is in no way 
inconsistent with the doctrine that a right 
of appeal can only be created by statute 
a person who is not a party to the suit 
may prefer an appeal if he is affected by 
the judgment, decree or order of the tria^ 
Court, provided he obtains leave from the 
Court of appeal. AIR 1949 Bom 141 Foil 

^ Mad 360, Not foil; AIR 1925 PC 
155 and case law referred. (Para 18) 

It would be improper to grant leave to 
appeal to eyery person who may in some 
remote or indirect wav be 

affected by a decree or judgiSent ^ Ordf 
narily leave to appeal should be grSittd 
to persons who, though not parties to the 
proceeding, would be bound by the decree 
or judgment in that proceeding and who 
would be precluded from attacking its 

other proceedings AIR 1924 
Mad 689 and, 62 Cal 701, Ref. ’ (Para 19 ) 

Anno: C.P.C., S. 96 N. 6 Pt. 2a. 

K. V. Venkatasubramania Iyer, K S r)o=: 
kan and N. C. Srikumar, for Petitioner R 
Kesava Iyengar, K. S. Ramamurthi, K Para' 
soram and Government Pleader, for Respom 

CASES CITED: 

(Ag)^3(’25^)AIR 1925 PC 155: 87 Ind Cas 
(B) (’12) 35 Mad 1: 8 Ind Cas 340 (FB) 


JUDGMENT: L. P. A. No. 134 of 1952: — 
This is an appeal under the Letters Patent 
against the judgment of Subba Rao J. in C.M.P. 
No. 13519 of 1950. That petition was filed in 
the following circumstances. Krishna Vijaya 
Poochaya Naicker, Zamindar of Marungapuri. 
an impartible estate situated in Tiruchirapalli 
district, died on 17-9-1926 leaving behind him 
three widows, Lakshmi Ammani, Ponnalagu 
Ammani and Muthulagu Ammani. As one of 
the incidents of impartible estates in Southern 
India is that the estate is descendible to a 
single heir, the seniormost of the three widows 
would be first entitled to succeed. The Govern- 
ment, on the assumption that Lakshmi Ammani 
was the seniormost of the widows, proceeded 
to exercise powers conferred on them by the 
Madras Court of Wards Act. On 11-7-1927 the 
following notification was published in the 
Fort St. George Gazette and in the Tiruchira- 
palli district Gazette : 

“Under S. 15, Madras Court of Wards Act 
1902, His Excellency the Governor in Council 
declares Lakshmi Ammani Ammal, the pro- 
prietrix of the Marungapuri estate in the 
Kulitalai taluk of the Tiruchirapalli District 
to be incapable of managing her property and 
directs the Court of Wards to assume the 
superintendence of that property 

2. The Collector of Tiruchirapalli will 
discharge m respect of the property th^ 
duties imposed on a Collector by the said 


It is common ground that in pursuance of this 
notification the Court of Wards assumed the 
superintendence not only of the impartible 
estate of Marungapuri but also other partible 
properties left by the deceased zamindan 


^ i on r? 1 e behind him a will 

dated 30-7-1915 and a codicil dated 10-8-1026. 

Ponnalagu Ammani alleged that she took the 

son of her daughter in adoption to her husband 

on 1-12-19^ under the authority given to her 
by her husband in the will and the codicil. She 
appears to have sent a petition to the Govern- 
ment on 6-1-1950 on behalf of the minor adopted 

Ammani filed another petition on 
1-5-1950 evidently attacking the validity of the 
alleged adoption. The Government passed an 

2709 on 9-10-1950 dealing with 
both the petitions and communicated portions 
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of their order to the two widows respectively. 
The following is the portion of the order com- 
municated to Ponnalagii Ammani: 

“(5) With reference to her petition dated 
6-1-1950, read above. Sm. Ponnalagu Ammani 
is informed that the Government have 
directed the Court of Wards to release from 
its superintendence the properties pertaining 
to h'larungapauri estate which are now under 
its superintendence. As however there is 
dihrpute as to title to the properties between 
the senior Zamindarini and the adopted boy 
ihe Go\x‘rnincnt have decided to retain cus- 
tody la enable either of the claimants to 
obtain suitable orders from the civil Court in 
regard to the custody of the propeities.’' 

To Lakshmiammani the Government communi- 
cated para. 4 of their order, which runs as. 
follows : 

“(4). With reference to her petiiion elated 
1-5-1950 read above Srn. Lakshmiammani is 
informed that the Government have been 
advised that the adoption made by Sm. Pon- 
nalagu Ammani is valid in law and that she 
(Sm. Lakshmi Ammani) has no longer any 
subsisting legal right or title to the impartible 
and partible properties of the late Zamindar 
which are in the custody of the Court of 
Wards and that it is therefore not possible to 
hand over possession of such properties with- 
out an order of a civii Court. The Govern- 
ment have directed the Court of Wards to 
release the properties from its superintend- 
ence. She is informed that in case she does 
not obtain suitable orders from a civil Court, 
within a period of throe months from the 
date of receipt of this order regarding the 
custody of the properties, the Government 
will, on the expiry of that period, take such 
steps in regard to them as they may consider 
suitable and necessary in the light of the 
legal advice they have received.” 

On 17-10-195D. the following notification was 
published in the Fort St. George Gazette: 

“In exercise of the powers conferred by S. 15. 
Madras Court of Wards Act, 1902 (Madras 
Act I of 1902) and of all other powers enabl- 
ing them in this behalf, His Excellency the 
Governor of Madras hereby rescinds Revenue 
Department Notification No. 210 dated 11-7- 
1927, published at page 1079 of Part 1 of the 
Fort Si. George Gazette dated 19:7-1927, 
declaring Sm. Lakshmi Ammani Aranial, the 
then proprietrix of the Marungapuri estate, 
in the Kulitalai taluk of the Tiriichirapalli 
district, to be incapable of managing her 
property and directing the Court of Wards to 
assume the superintendence of that property.” 
The Government followed it up by another 
notification a few clays later which was pub- 
lished in the Fort St. George Gazette dated 
21-11-1950. It was in the following terms: 

“It is hereby notified under S. 62, Madras 
Court of Wards Act. 1 of 1902 that, under 
orders of Government, the Court of Wards 
has released from its superintendence the 
Marungapuri estate in the Kulitalai taluk on 
the Tiriichirapalli district including the sepa- 
rate and partible properties left by the late 
Zamindar.” 

(3) Immediately after this notification Lak- 
shmi Ammani filed in this Court an application 
under Art. 226 of the Constitution for the issue 
of a Writ of Mandamus or any appropriate 
writ or order directing the State of Madras and 
the Court of Wards to deliver possession of the 


A. 1. R. 

Marungapuri Zamin properties which were in 
the superintendence of the Court of Wards to 
her with accounts, records, documents, etc. She 
also prayed for an ‘ad interim* injunction les- 
training the respondents from parting with the 
custody of the properties in favour of any 
person other than her pending disposal of the 
main application. In the affidavit filed by her 
karyasthar, after setting out the facts above 
narrated, he alleged that the Court of Wards 
was bound to hand over possession of all the 
properties including the accumulated income 
only to her and stated that the Court of Wards 
having assumed management on her behalf Sc 
in her right, it would be unjust and incompe- 
tent for them to set up the rights of anyone 
else in derogation of and inconsistent with her 
rights without surrendering and restoring pos- 
session of the properties to her. 

(4) The Collector of Tiriichirapalli filed a 
counter affidavit on behalf of the respondents. 
He stated inter alia that the Government were 
advised that the adoption was validly made and 
had the effect of divesting Lakshmi Ammani of 
the estate and the adopted son became entitled 
not only to the impartible zamindari but also 
to the separate and partible properties left by 
the late Zamindar. The attitude taken up by 
the Government and the Court of Wards is 
summed up in para. 5 of the counter affidavit 
in which the objection was taken that the 
question as to who is the proprietor of the 
estate could not be decided in proceedings by 
way of a writ and the matter could only be 
decided properly in a civil Court at the inst- 
ance of either of the two claimants. 

(5) Lakshmi Ammani’s kaiyasthar filed a 
reply affidavit alleging that it was not compe- 
tent to the respondents to raise any objection 
to the re-delivery of the zamin to her as it was 
from her they took the zamindari and it was 
on her behalf that they had been in manage- 
ment of the estate. A legal plea was put for- 
ward in the following terms : 

“The respondents having accepted the position 
of guardianship and taken the zamin in that 
capacity it is not competent for them to assert 
any hostile title or set up ‘jus tertii* until 
they had surrendered possession and dis- 
charged themselves from the guardianship 
with which the statute had clothed them.” 

(6) Lakshmi Ammani’s karyasthar subse- 
quently filed a further affidavit evidently 
because of the notification of the Marunapuri 
estate under Madras Act 26 of 1948. He alleged 
that even if that Act was valid the notification 
under it would not vest in the Government the 
properties other than the zamindari like the 
separate properties, jewels, etc., leh by the late 
zamindar, and these had in any event to be 
re-delivered to her. A schedule was attached to 
the affidavit setting out ii> detail the items of 
properties which woulcl not vest in the Gov- 
ernment under Madras Act 26 of 1948. 

(7) The petiiion was disposed of by Subba 
Rao J. He held after a consideration of the 
facts and the relevant larovisions of the Court 
of Wards Act that the Court of Wards had no 
power to refuse to give possession to the pei'son 
who was their ward ancl who had subsequently 
ceased to be such. If a third parly had para- 
mount rights it was for that party to institute 
a suit in a civil Court to establish his or her 
rights. The learned Judge recognised the effect 
of Madras Act 26 of 1948, namely, that even on 
his finding Lakshmi Ammani could only claim 
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to recover possession of properties that did not 
vest in the Government under the provisions of 
that Act. He therefore directed the respondents 
to hand over to her the properties belonging to 
Lakshmi Antmani in their possession excluding 
the properties that, vested in the Government 
under Madras Act 2o of 1948, This order was 
passed on 15-4-1952. 

(8) Neither the State of Madras nor the Court 
of Wards filed any appeal. But on 22-4-1952 
Ponnalagu Ammani filed an application before 
us asking for leave to prefer a Letters Patent 
appeal against the order on the ground that 
neither she nor the adopted son had been 
impleaded in Lakshmi Ammani*s petition, that 
she was a person whose rights were affected 
by the said decision and as an aggrieved person 
she should be granted leave to file an appeal 
though she was not a party to the petition In 
the affidavit filed in support of the ‘application 
she submitted that even if the adoption were 
to be disregarded she would be entitled to an 
equal share in the partible properties left by 
the late zamindar, and if the adoption were to 
be upheld neither she nor Lakshmi Ammani 
would be entitled to any share. We granted 
leave to appeal as we thought that Ponnalagu 
Ammani was vitally^ interested in the subject 
matter and felt aggrieved by the order passed 
by Subba Rao J. and we admitted the Letters 
Patent Appeal. The order granting leave was 
however, passed ‘ex parte*. 

(9) A preliminary objection was taken by Mr 
Kesava Aiyangar on behalf of Lakshmi Ammani 
that the appeal was incompetent because Pon- 
nalagu Ammani who was not a party to the 
petition disposed of by Subba Rao J. could not 
file an appeal against the order in that petition 
and there was no provision of law under which 
this Court had the power or jurisdiction to 
grant leave to a person not party to a proceed- 
ing to prefer an appeal against an order in that 
proceeding. His contention briefly was that the 
Tighx, of appeal is the ci'eation of a statute and 
a Court could not enlarge its appellate jurisdic- 
tion by its own rules of practice. His conten- 
tion was obviously based on the assumption 
that there was something in the Letters Patent 
which impliedly restricted the right of appeal 
against judgment or order in any proceeding to 
the parties to the proceeding. 

(10) The material provision of the Letters 
Patent is Cl. 15. It runs thus* 

“Appeal from the Courts of Original jurisdic- 
tion to the High Court in its appellate juris- 
diction;— And we do further ordain that an 
appeal shall lie to the said High Court of 
Judicature at Madras from the iudgment 
(not being a judgment passed in the exer-ise 
of appellate jurisdiction in respect of a' decree 
or order mad^e in the exercise of appellate 
junsdiction by a Court subject to the 
superintendence of the said High Court, and 
not^ being an order made in the exercise of 
revisional jurisdiction, and not being a ‘sen- 
tence or order passed or made in the exercise 
of the power of superintendence under the 
provisions of S. 107, Government of India 
Act, or in the exercise of criminal jurisdic- 
tion) of one Judge of the said High Court 
or one Judge of any division Court, pursuant 
to S. 108, Government of India Act, and that 
notwithstanding anything hereinbefore pro- 
vided an appeal shall lie to the said High 
Court from a judgment of one Judge of the 
said High Court or one Judge of any division 


Court, pursuant to S. 108, Government of 
India Act made (on or after the 1st day of 
Februpy 1929) in the exercise of appellate 
jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction 
by a Court subject to the superintendence 
of the said High Court, where the Judge who 
passed the judgment declares that the case 
is a fit one for appeal; but that the right of 
appeal from other judgments of Judges of 
the said High Court or of such division Court 
shall be to Us, Our Heirs or Successors in 
Our or Their Privy Council, as hereinafter 
provided.’* 

The argument was that the word “judgment” 
in this clause had the same meaning as the 
word “decree” in the Civil Procedure Code and 
S. 96 of the Code which provides for an appeal 
from “every decree passed by any Court exer- 
cising original jurisdiction to the Court autho- 
rised to hear appeals from the decisions of such 
Court’* has been construed as conferring that 
right of appeal only on the parties to the suit 
who might be aggrieved by the decree. 

(11) Mr. Kesava Aiyangar relied on the fol- 
lowing observation which occurs in the opinion 
of Sir John Edge in— ‘S. J. Bhogilal v. Dakore 
Temple Committee’, AIR 1925 PC 155 (A). 

“The term ‘judgment’ in the Letters Patent 
of the High Court means in civil cases a 
decree and not a judgment in the ordinary 
sense.” * 

In the Code of Civil Procedure we find three 
expressions used relating to the decisions of 
Courts, namely, decree, order and judgment. 
Decree is defined as follows : 

‘Decree* means the formal exoression of an 
adjudication which, so far as regards the 
Court expressing it, conclusively determines 
the rights of the parties with regard to all 
or^ any of the matters in controversy in the 
suit and may be either preliminary or final. 

It shall be deemed to include the rejection of 
a plaint and the determination of any ques- 
tion within S. 47 or S. 144. but shall not 
include (a) any adjudication from which an 
appeal lies as an appeal from an order, or 
(b) any order, of dismissal for default.” 

“Order” means 

“the formal expression of any decision of a 
civil Court which is not a decree.” 

“Judgment” is defined as 
“the statement given by the Judge of the 
grounds of a decree or order.” 

Their Lordships of the Judicial Committee evi- 
dently had in mind this definition of judgment 
when they refer to “a judgment in the ordinarv 
sense”. The scheme of appeals under the Civil 
Procedure Code is this. Under S 96 
“Save where otherwise expressly provided in 
■ the body_ of this Code or by any other law 
for the time being m force, an appeal shall 
lie fiom every decree passed by any Court 
exercising original jurisdiction to the Court 

authorised to hear appeals from the decisions 
of such Court.” 

Under S. 104 an appeal lies from certain orders 
mentioned in that section and in O. 43. But no 
appeal ordinarily lies from auy other order. In 
certain cases a second aopeal is provided from 
appellate decrees (S. 100). No appeal lies against 
a judgment as such, as distinct from a decree 
or order. Under Cl. 15, Letters Patent an appeal - 
lies from ‘‘the judgment” of one Judge of the 
H^gh. Court. This difference in language has 
led to the view taken by this Court in the 
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leading case — ‘Tuljaram Row v. Alagappa 
Chettiar’, 35 Mad 1 (FB) (B) and subsequent 
decisions following it that certain decisions of 
Judge on the Original Side of tlie High Court 
are subject to appeal under Cl. 15, Letters 
Patent though similar decisions would not be 
appealable under the Civil Procedure Code. We 
are not now concerned with the correctness of 
this view. Sulaiman J. in — ‘Horriram Singh 
V. Emperor’, AIR 1939 F C 43 (C) was inclined 
to hold that in view of the obscrvalion made 
by the Privy Council in — ‘AIR 1925 P C 155’ 
(A) the word “judgment” rannot now be taken 
in its widest possible sense so as to include 
every order which terminates a proceeding 
pending in the High Court so far as that Court 
is concerned. It was not disputed before us that 
an appeal would lie from the judgment of a 
Judge of this Court disposing of an application 
for a writ under Art. 226 of the Constitution to 
a Division Bench though it may not be strictly 
a decree within the meaning of the Civil Pro- 
cedure Code. Mr. Kesava Aiyangar’s anxiety to 
equate judgment in Cl. 15, Letters Patent with 
“decree” in the Civil Procedure Code was to 
have the benefit of rulings in which it uas 
held that only parties to a suit could appeal 
against the decree in the suit. Support for this 
view is apparently sought from the definition 
of “decree” as “the formal expression of an 
adjudication w'hich conclusively determines the 
rights of the parties to the suit.” Varadachariar 
J. in — ‘United Provinces v. Mt. Atiqa Begum’, 
AIR 1941 F C 16 (D), observes at p. 42. 

“S. 96, Civil P. C. does not in terms say who 
is entitled to prefer an appeal, but according 
to the Code it is the decree that has to be 
appealed against. The decisions have there- 
fore laid it down as a matter of inference that 
a party adversely affected by the decree is 
the only person entitled to appeal.” 

Observations in decisions of the Federal Court 
in appeals sought to be preferred in criminal 
cases which were relied on by Mr. Kesava 
Aiyangar appear to us to be entirely irrelevant. 
Their Lordships in those cases were concerned 
with the question whether an interlocutory 
order made in a criminal proceeding could be 
carried in appeal to the Federal Court, and it 
was held that it could not be. See ■ — ‘Kuppu- 
swami Rao v. The King’, AIR 1949 FC 1 (E). 

(12) It is equally not necessary to deal with 
the rulings of English and Indian Courts to 
which Mr. Kesava Aiyangar referred us for the 
proposition that there is no inherent right of 
appeal and the creation of a right of appeal is 
an act which requires legislative authority and 
that neither the inferior Court nor the superior 
Court nor both combined can create such a 
right — ‘Attorney General v. Sillem’, (1864) 
10 H L C 704 (F), — ‘National Telephone Co.. 
Ltd. V. Postmaster General’. (1913) 2 K B 614 
at p. 62l (G); — -‘Pashupali Bharti v. Secretary 
of State’. AIR 1938 F C 1 (H) and — ‘Lakhpat- 
ram v. BeharilaV, AIR, 1939 FC 42 (I). In the 
case before us there is not controversy about 
the right of appeal as such. The only contro- 
versy is as to who is entitled to appeal. On 
that question the cases referred to above have 
no bearing whatever. 

(13) Mr. Kesava Aiyangar concedes that every 
party to a suit is not entitled as of right to file 

■ an appeal against the decree in the suit. The 
party must be aggrieved. While it has been 
held that a party who is not aggrieved is not 
entitled to appeal, it has also been held that 
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even a successful party in a suit can file an 
appeal against a finding of the Court on one 
of the issues which is adverse to him, though 
the final decision is in his favour: ‘Vide — 
‘Venkatcswaralu v. B. Lingayya’, AIR 1924 Mad 
689 (J) and — ‘Kara Chandi*a Das v. Bhola 
Nath Das’, 62 Cal 701 (K). It was laid down 
in these cases that the test to be applied in 
each case is whether the finding sought to be 
appealed against is one to which the rule of 
res judicata may be held to be applicable so 
as to disentitle the aggrieved party to agitate 
the question covered by the finding in any other 
proceeding. This rule is certainly an extension 
of the principle that it is only a party adversely 
affected by the decree that is entitled to appeal 
(Vide Varadachariar J. at page 42 in — ‘AIR 
1941 F C 16 (D)’.) This extension is evidently 
based on grounds of justice. Guha J. in — 
‘62 Cal 701’ (K) says: 

" The Code of Civil Procedure, by the 

provisions relating to the right of appeal, as 
they now stand, does not provide for an 
appeal against a finding contained in a judg- 
ment; the appellants in this Court have, 
therefore, no right of appeal, under the law. 
On grounds of justice and recognising that, 
on that ground, the implication of suitable 
exception or qualification may be justifiable 
and even necessary, we are prepared to 
follow the rule engrafted on the statute by a 
current of decisions by High Courts in this 
country, that an aggrieved party may have a 
right of appeal, and that the test to be applied 
in such a case is whether the finding sought 
to be appealed against is one to which the 
rule of ‘res judicata’ may be held to be 
applicable, so as to disentitle the aggrieved 
party to agitate the question covered by the 
finding in any other proceeding.” 

(14) On the immediate question, namely, 
whether a person who is not a party to a suit 
or other proceeding is under no circunistance 
entitled to prefer an appeal against the decision 
in that suit or proceeding, there is very little 
authority in India. In — ‘Indian Bank Ltd- 
Madras V. Bansiram Jashamal’. AIR 1934 Mad 
360 (L), Madhavan Nair and Jackson JJ. held 
that neither under the general principles of law 
nor under the Civil Procedure Code can a 
person who was not a parly to a suit prefer an 
appeal against the decree therein. In that case 
the Ofilcial Receiver representing the general 
body of creditors was a defendant in a suit 
brought by two plaintiffs to declare their title 
to two items of property. The suit went against 
the Ofilcial Receiver. But he did not file an 
appeal. One of the creditors thereupon filed an 
appeal against the decree in the suit and along 
with it filed an application praying that in the 
circumstances this Court may be pleased to 
permit the applicant to appeal against the 
decree. The learned Judges held that under the 
Civil Procedure Code no person who is not a 
party to the suit can prefer an appeal under 
S. 96 because 

“the light of appeal is a special creature of 
statute and it can be exercised only by those 
in whon^ the power is vested expressly or 
implied by the statute.” 

Two decisions of the Chancery Court in 
England were relied on by the appellant in 
which leave to a person interested in. but not 
a party to an action, was given to appeal from 
an order by which the person was aggrieved. 
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But the learned Judges did not act on those 
decisions as in their opinion they rela+ed to 
powers of the appellate Court to grant leave 
to appeal and such power was vested on the 
practice prevailing in the English Courts No 
provision of law or rule of practice, they said 
has been shown to them entitling the appellant 
to claim such leave. But they added that even 
II such permission could be asked they were 
not satisfied that it was a proper case in which 
the permission should be given. This ruling 
was followed by a single Judge (Abdur Rahman 

J-) tn Kasi Chettiar v. Secretary of State* 
AIR 1941 Mad 577 (LA). * 

(15) Mr. Kesava Aiyangar further contended 
that an appellate Court cannot give leave to 
appeal unless under a statutory power. In sup- 
port of this contention he relied on the decisions 

y Kishorilsl v. Gov6rnor in Coimoii 

J ^ and-‘Ramanayya 

V. Kotayya’, AIR 1930 Mad 75 (N). These deci- 
sions are only authority for the position that 
when under a statute a right of appeal is con- 
ferred on an aggrieved party only with the 
leave of or on a certificate from the Court from 

appeal is sought to be preferred and 
^ such leave or certificate be refused hv thnt 
Court, an appellate CourJ will not have ?he 
power to grant the leave or certificate. In the 
decisions of the Federal Court their I orH«b;n= 

had to consider the effect of S 2$? GovSent 

Act, 1935, under which an app°al to 
the Federal Court was available only wffh a 
certificate from the High Court. In the Mrlkst 
of these cases, their Lordships say ; 

“In the first place though every Court of 
superior jurisdktion no doubt possesses in- 
herent powers for certain purposes (of which 
It IS unnecessary and perhaps would bl un- 
TOse to attempt an exhaustive definition) we 
know of no authority for the proposition th^t 
a Court by the exercise of any inherent 
powers can extend its appellate Jur sSn 

Co™'" revisional authority'oveTother 

In the later case in — ‘AIR 1940 RC 4> rn/r\ 

fiS. V ihriiSarS" 

not for them to enouire ® 

the refusal against which nn^an^al 

Court. We have nothing hkeThm U^e 

IS no provision making such a leave a 

fSIS.*- *” ™'“ 

.pSii.nTreSS?lf SSIS 

MU .T. 

person not a party to a iuit may prefer an 
appeal if he is affected by the ordS^^lT +u 

trial Court provided he obtained itlve from 

the Court of appeal. The learned Chief Justice 
observed as follows: ousxice 

“The Civil Procedure Code does not in terms 
lay down as to who can be a party to 
appeal. But it is clear and this fact arises 
from the very basis of appeals, that only a 
party against whom a decision is given hat 
a right to prefer an appeal. Even in England 
the position is the same. But it is recognised 


that a person who is not a party to the suit 

may prefer an appeal if he is affected bv the 

order of the trial Court, provided he obtains 

leave from the Court of appeal; therefore 

whereas in the case of a party to a suit he 

nas a right of appeal, in the case of a person 

not a party to the suit who is affected by the 

order he has no right but the court of appeal 

may in its discretion allow him to prefer an 
appeal.” pieicr an 

Bhagwati J. referred to the decision of this 
Court in — ‘AIR 1934 Mad 360* (L) and ac- 
cepted it as authority for the position that no 
person who is not a party to a suit or proceed- 
ing has a right of appeal. But if he was as- 
grieved by a decision of the Court the remedy 
open to him was to approach the appellate 
Court and ask for leave to appeal which the 
appellate Court would grant in proper cases. 
The learned Judge cites a passage from the 
decision in — ‘In re Securities Insurance Co * 
(1894) 2 Ch D 410 (P), where Bindley l ! sa^d 
t^hat the practice of the Courts of Chancery both 
before and after 1862 was well settled that 
while a person who was a party could appeal 
without any leave a person who without being 
a paity was either bound by the order or was 
aggrieved by it or was prejudicially affected bv 
It could not appeal without leave. 

J 1 _ . J is abundant authority recognising 

the existence of such a practice and innume- 
rable instances of such a practice to some of 

which learned counsel referred us, namely 

Markham Markham v. Markham’, (1831) 

16 Ch D 1 (Q); — ‘In re Padstow total Loss and 
Collision Assurance Association’, (1882) 20 Ch 
D 137 at p. 142 (R); — ‘Attorney General v. 
Marquis of Ailesbury*, (1885) 16 Q B D 408 at 
and — ‘In re Ex Tsar of Bulgaria’, (1921) 

position is thus 

stated in the Annual Practice for 1951 at page 
1244: 

Persons not parties on the record may, by 
leave obtained on an ‘ex parte’ application 
to the Court of appeal, appeal from a judg- 
ment or order affecting their interests, Is 
under the old practice.” 

Halsbury’s Laws of England, Vol. 26. page 115 
gives the same rule in a different form • 

“A person who is not a party and who has 
iiof b^sn served with such notice (notice of 
the judgment or order) cannot appeal without 
leave, but a person who might properly have 
been a party may obtain leave to appeal.” 

Several instances are referred to in the font 
note and the limits of the rule can be gathered 
from these instances. Leave will not be given 
where the applicant could not have bein a 
party and application for leave must be made 
within the time limited for the appeal Th" 
reason for the practice apparently is the prin'- 
ciple that a person who could have been mad“ 
a party and who might have appealed could 
thi bring an action to declare that 

"Ot binding on him 

(Vide In re Hambrough’s Estate; Hambrough 
V. Hambrough’, (1909) 2 Ch 620 (U).) 

or less similar terms the rule 

Seton on Judgments 
Vol. 1, at p. 824, 
appellant is not a party to th^ 
record he can only appeal by leave to be 
obtained on motion ‘ex parte’ from the Court 

of Appeal Leave to appeal will not be 

given to a person not a party unless hi^ 
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interest is such that he might have been 

made a party.*’ 

.Mr. Kesava Aiyangar of course could not deny 
that such a practice was well established in 
England. But he contended that such a practice 
could not be followed by our Courts, governed 
as we are bv the Civil P. C. and the Letters 
f^’atent. V/e do not see why. The very doctrine 
on which Itir. Kesava Aiyangar rests his 
whole case, namely, that a light of appeal is 
i creature of statute and aii appeilate Court 
cannot create a right of appeal is founded on 
English authorities like — '(18(34) 10 HLC 704 (F)’. 
The provisions as regards appe il in England 
ere not materially dilleient from those contain- 
ed in the Civil Procedure Code or Letters 
Patent. In neither of them is there any express 
mention of persons who could appeal. In our 
opinion the practice consistently followed by 
The English Courts is a just and equitable prac- 
tice and is in no way inconsistent with the doc- 
' trine that a right of appeal can only bo created 
by statute. With respect to the learned Judges 
of the Bombay High Court we agree with them 
that there is no reason why the practice should 
not be followed by Courts in India. 

(10) Now, what is tlic test to find out when 
it would be proper to grant leave to appeal to 
a person not a party to a proceeding against 
the decree or judgnient in such proceedings? 

, We think it would be improper to grant leave 
, to appeal to every person who may in some 
I remote or indirect way bo prejudicially alfected 
by a decree or judgment. We think that ordi- 
t narily leave to appeal should be granted to 
persons who. though not parties to the pro- 
■ reeding, would be bound by the decree or j'ulg- 
' ment in that proceeding and who would bo 
precluded from attacking its correctness in 
other proceedings. We can give as an instance 
the case where an Official Receiver impugnes 
an alienation by the insolvent and sues to set 
it aside and fails. If he dees not appeal the 
decision of the trial Court would be final and 
binding not only on him but also on all the 
creditors. In such a c-ase, if the Ollicial Receiver 
aces not choose to file an appeal an aggrieved 
creditor should ordinarily be gi\-en leave to 
appeal if ho shows a prima facie ease against 
the order sought to be appealed. A more or 
less similar test has been applied to eases whore 
a successful party ha.s been allowed to file an 
appeal against an ad\'ersc finding. (Vide — ‘AIR 
1924 Mad C89’ (J) and — M2 Cai 7U1 (K).) 

(20) Applying that lest, can wo say that 
Ponnalagu Am.mani will bo bound by the 
judgment of Subba Rao J. in the application 
filed by Lakshmi Amniani to which she w'os not 
a party? Wc think not. The Court of Wards 
cannot be said to have represented her. The 
judgnient of Subba Rao J. was in no se^se a 
judgment ‘in rcm’. It is binding only as between 
Lakshmi Ammani and the Governmenj and the 
Court of Wards. Mr. Venkatasubraniania Aivar 
when he says that the judgment of Subba Rao 
J. affects his client adversely, means not that 
the decision affects her legal rights but that the 
carrying of it into etfocl would adversely atTect 
her, that is. if and when the Government and 
the Court of Wards deliver possession of the 
properties to Lakshmi Ammani ns directed by 
that judgment. But it will be open to Ponna- 
lagu Ammani to prevent the happening of such 
a thing by taking other steps. In these circum- 
stances we do not think that this is a fit and 
proper case in which leave to appeal should be 
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granted. We. therefore, hold that the appeal 
is incompetent and dismiss it. 

A/V.S.B. Appeal dismissed. 
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CHANDRA REDDY J. 

Periasami Gounder. Appellant v. Vellama 
Naicker and others. Respondents. 

Second Appeal No. 2061 of 1948, D/- 29-10- 
1952. 

(a) Tenancy Laws — Madras Estates Land Act 
(1 of 1908), S. 107 — “Subordinate to such 
otficer”. 

A village munsif is a subordinate of the 
Revenue Inspector holding the sale. 

(Para 6) 

(b) Tenancy Laws — Madras Estates Land 
Act (1 of 1908), S. 107 — Purchase by manager. 

A junior member of a joint family 
acquires an interest in the property pur- 
chased by the manager of the family. In 
such a case the fact that the junior member 
was a subordinate of the officer holding 
the sale renders the sale invalid. AIR 1939 
Mad 797, Rel. on. (Para 7) 

(c) Tenancy Laws — Madras Estates Land 
Act (1 of 1008), S. 107 — Nature of sale 
(Limitation Act (1908), Art. VZ (b) ) — (Civil 
P. C. (1908), O. 21 R. 73). 

The sale under S. 107 is voidable and 
not void and. therefore, has to be set aside, 
within the time prescribed by Art. 12(b) 
of the Limitation Act. Case law discussed. 

(Para 8) 

Anno: C.P.C., O. 21 R. 73 N. 2; Lim. Act, 
Art. 12 N. 1, 7. 

K. S. Ramamurthi and V. Seshadri, for 
Appellant: V. C. Viraraghavan, for Respon- 
(lents. 

CASES CITED: 

(A) (’39) AIR 1939 Mad 797: 1939-1 Mad 
LJ 678 

(B) (’22) AIR 1922 PC 336: 44 Mad LJ 
718 (PC) 

(C) (’27) AIR 1927 Mad 1135: 101 Ind Cas 89 

(D) (’41) 1941-2 Mad LJ 943 

(E) (’50) AIR 1950 Cal 63: 54 Cal WN 182 

(F) ('08) 11 Cal WN 1011: 35 Cal 61 (FB) 

(G) (1841) 9 Dowl 487 

JtrDGMENT: This second appeal arises out 
of an action brought by the appellant for parti- 
tion and separate possession of his 2/5th ^are 
in an extent of 1 acre 38 cents situated in Idaya- 
kottai Zamin, Madurai district. The suit 
perlies originally belonged to two brothers by 
name Vellama Naicker and Rangappa NaicKer. 
They conveyed their 2/5 share in the family pri> 
pertles by two sale deeds executed in 1927 ana 
1929 respectively to one Koolayappa Rowther. as 
the vendee failed to pay the rent due to the lana 
holder, the properties were brought to ^le ana 
were purchased bv one Mutha Naicke-T, in 
manager of the joint family of which defpdanis 
3 to 9 were members, in 1930 and possession wa 
taken by the auction purchasers after havins 
obtained the necessary sale certificate. 
of this, Gulam Muhammad, son of the said kooi» 
vappa Rowther. sold them to the plaintiff on h- 
8-1943 as if title in this property still inhered m 
him. On the basis of this sale deed, tlie P^es^^ 
suit is filed for the reliefs mentioned above, 
16-2-1944. defendants 3 to 9 who were the surviv- 
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mg members of the family of which Mutha 
Naicker was the managing member, sold the nro- 
perfcy to defendant 10. 

(2) The suit was contested only by defendant 
10. He filed a wi’itten statement contending that 
after the revenue sale. Koolayapoa Rowther had 
no title to property and that the auction pur- 
chasers, who acquired title to this property, con- 
veyed it to defendant 10 and that in any event 
as the suit was brought more than 16 years after the 
revenue sale it was barred by limitation. 

(3) The trial Court decreed the suit holding- 
that the revenue sale was hit by S. 107 I^^adras 
Estates Land Act & therefore, the vendors did not 
get any title to the property and consequently 
they could not convey any title to defendant 10. 
He also found that in spite of the sale, Koola- 

yappa Rowther, the predecessor-in-interest of the 
plaintiff continued to be the ovMier thereof and 
that the sale in favour of the plaintiff passed 
valid title to the property. In his opinion the 
smt was not barred by limitation and the plain- 
tifi could recover possession of the property at 
any time ignoring the sale. v h y 

(4) On appeal, the learned Subordinate Judve 
came to a contrary conclusion on the effect of 9 
107, Madras Estates Land Lt on the revenue 
sale and also on the question of limitation In 

t'L® suT with%oiJr" 

(5) The plaintiff, who is dissatisfied with the 
deciee and judgment of the learned Subordinate 

Preferred this second appeal S il 
urged by Mr. K. S. Ramamurthi in support of 
the appeal that the revenue sale is hit bv s 1 07 
of the Madras Estates Land Act aV s void and 
consequently, title to the property still vestk “n 

S'liitT'fs and toafthe 

Lme. On%hfoJhi'hand rfs Sftied on III 
other side that the sale is not gov™ by lit 

Estates Land Act 

(6) first question I have, therefore to con 

Sm of fS,' 

‘No Officer holding a sale of property under thi<i 

liitois. S-.^p'SpeVgS’g otSf; 

by the officers holding the salp 
son subordinate to sulh an'officen th"is"c"a^r 

and it cannot be denied"^ that a vmage m^sif t 
a subordinate of the officer, who heW cli 
Defendant 6, who was a m^iX? ef 

of which Mutha Naicker was the mana^er^ 
holding the office of the village 
time the sale was held. The poi^t 
tion is whether the fact that on^of the 
of the family was a subortoate of the 
holding the sale renders the sale an invalid one'" 

either the officer holding the sale or any sXo^! 

nate of his from acquiring any interest not orSv 
directly but also indirectly in the property sold at 
such a sale It cannot be controverted that a junior 
member of a joint family acquires an intere™ S 
toe proi^rty purchased by the manager of the 
family. The intendment of the section appears to 
me to be that persons, who have special oppor- 
tumties of knowing the details about the propertv 
should not be allowed to bid or buy the property 
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as they are likely to misuse toe opportunities 
toey have. If the argument that although an 
oificer or his subordinate is prohibited from di- 
rectly buying or acquiring any interest in toe pro- 
perty brougrt to sale the other members of the 
lamny could bid for toe property, is accented the 
provisions of the section can be rendered nu<^a- 
lory. It will then be open to the officer coneern- 
ea CO acquire the property indirectly through other 
m.emoers of his family, it looks to me that' S 
10/, Manias Estates Land Act applies to a case 
like the present one. This view of mine gains 

^ passage in Lc-win on Trusts, 15th 

Hian., p. ^yj, 

“The partner of a trustee or any other person 
tiirough whom the trustee may directly or in- 
d rectiy derive benefit by reason of the pur- 

th^truTtee”^ Purchase toe trust property from 

Tne principle enunciated there applies equally to 
a member of a joint family of the officer hold- 
ing tne sale or of his subordinate. There does 

difference in principle bet- 

also be mentioned 
ATR QaT'A Eakshmipati Somayajulu', 

r ^ ®®‘ach of this Court ex- 

odlf ^ prohibition contain- 

fr- Estates Land Act is an abso- 

fvnt, th- 5 ^ conditional one. What emerges 

hv mllhl is that the purchase made 

by Mutha Nciicker was obnoxious to the provi- 
sions Of the Madras Estates Land Act and there- 
fore, IS an invalid one. 

whether the 

ft neld n’rft h'’ li the sale is void. 

It need not be set aside, and the plaintiff can 

ecover the property from the auction purchasers 

?n successors m interest, ignoring toe sale. 

J ^ voidable and not 

void and, therefore, has to be set aside, within 

Limitation Act. 

This view obtains support from various decisions 
not only of this Court but also of other High 
Courts as well. In — ‘Radhakrishna v. Bishes- 
har Sahay, AIR 1922 P. c. 336 (B), the provi- 
sions of O 21 R. 72, which contains a prohiWtiot 
similar to the one in S. 107, Madras Estates Land 
Act fell to be considered by the Privy Council 
Their Lordships expressed the opinion that a 
purchase at an execution sale by the decree 
holder or his agents without the leave of the 
Court IS only voidable and not void and a suit 
to set it aside must be brought within one year 
under Art. 12, Limitation Act. This was followj^d 
by sundaram Chetty j. in - ‘Chinnakannu Pa^^. 
yachiv. Paramasiva-, AIR 1927 Mad 1135(0 There 
a sale was held in contravention of the provision^ 

O f4 R ’ l! Ovit P to^^h^presenf 

fringement ’of the provision of' S "^2? CivU 

P C. for the reason that the pronertv was nur 

chased by a pleader of the dsci-ee-holder tothout 
the leave of the Court. Th^ 

that the sale (which took place ^for to^fgos^^in 
violation of the provisions of s 99 T P Act^’and 
also of O. 21 R. 72 did not make toe voM 

'^“'Jable, and had to be set aside 
under the appropriate article of the Limitation 

. P™ciple was applied by Somayya J. 

ui Velliappa Chettiar V. Muthu Koundan’, 1941 

2-M. L. J. 943(D). In this case, the learned Judge 
was concerned only with the contravention of the 
provisions of O. 21 R. 72, which runs thus : 

“No h^der of a decree in execution of which 
property is sold shaU without the expres^per- 
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mission of the Court bid for or purchase the 
property. 

2. Wliere a decrer-holder purchases with such 
permission, the purchase money and the 
amount due 0 -i the decree may subject to the 
provisions oi S. 73, be set off against one 
another and the Court executing the decree 
shall en'er up satisfaction of the decree in 
whole or in part accordingly. 

3. Where a decree-holder purchases, by himself 
or through another person, without such per- 
mission. the Court may if it thinks fit, on 
the application of the judgment-debtor or any 
other person whose interests are affected by 
the sale, by order set aside the sale; and the 
costs of such application and order and any 
deficiency of price which may happen on the 
resale &: all expenses attending it, shall be 
paid by the decree-holder." 

(10) A case more in point is to be found in the 
decision reported in — ‘Jamuna Prosad v. Moti- 
lal’, ATR 1950 Cal 63 <E). In that case also, v/hen 
the properties were brought to sale, the pleader 
for the decree-holder purchased the properties 
without the leave of the Court. It was found 
that the sale was hit by O. 21 R. 73 m that the 
pleader was an officer of the Court. 

(11) Order 21 R. 73 enacts; 

“No officer or other person having any duty to 
perform in connection with any sale shall, 
either directly or indirectly, bid for, acquire or 
attempt to acquire any interest in the property 
sold". 

In view of the mandatory provisions of the rule, 
it was contended that the sale was a nullity. This 
was met by the learned Judges in the following 

words : 

“It cannot be affirmed as a proposition of uni- 
versal application that non-compliance with 
every imperative provision of law renders the 
proceedings a nullity- The question depends 
on the nature, scope and object of the parti- 
cular provision, which has been violated. ’ 

The learned Judges further observed that the 
rule in question was intended for the benefit of 
the decree-holder and the judgment-debtor and 
could be waived by them without any infringe- 
ment of public right or policy. In the result, the 
learned Judges found that the sale was only void- 
able and it was valid till it was set aside and not 
void. They relied upon the decision in — Ashu- 
tosh Sikdar v. Behariial Kirtania’, 35 Cal 61 (P.B.) 
(F). In this context, the observations of Coleridge 
J. in — ‘Holmes v. Russel', 1841-9 Dowl. 487 iG), 
may be usefully extracted : 

"It is difficult sometimes to distinguish between 
an irregularity and a nullity but the safest rule 
to determine what is an irregularity and what 
is a nullity is to see whether the party can 
waive the objection; if he can waive it, it 
amounts to an irregularity, if he cannot, it is 
a nullity." 

I express my respectful accord with the prin- 
ciple enunciated in these cases. The provisions of 
S. 107, Madras Estates Land Act are analogous to 
those of O. 21 R. 73. C. P. C., and the policy under- 
lying both seems to be the same. 

(12) It follows on this discussion that although 
the sale in question was invalid for the reason 
that the provisions of S. 107, Madras Estates 
Land Act were infringed, it was not void in the 
sense that the plaintiff could recover the pro- 
perty ignoring the sale but was only voidable 
and was valid till set aside within the time 
prescribed by Art. 12, Limitation Act. 
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(13) In this view of the matter, it is unneces- 
sary for me to go into the question whether, if 
the sale is void, the suit will be governed by 
Art. 142 or Art. 144, Limitation Act and if Art. 
144 is applicable whether the auction purchasers 
acquired any title to the property by adverse 
possession. Even if it were necessary to decide 
this point, I have no hesitation in coming to the 
conclusion that the original owner Koolayappa 
Rowther lost title to the property by reason of 
tl ',0 auction purchasers having remained in pos- 
session of the property for over the statutory 
period in assertion of title hostile to the real 
owners. On any ground, the suit is liable to be 
dismissed. For these reasons, I hold that the 
decision of the lower appellate Court allowing 
the appeal filed by the defendants against the 
judgment of the District Munsif decreeing the 
suit is light and ought to be affirmed. 

(14) In the result, the appeal is dismissed with 
costs. No leave. 

B/d.H. Appeal dismissed. 
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\'ENKATARAMA AIYAR J. : ‘C. M. A. No. 
21U of 1946:—’ This is an appeal by the plain- 
liU’ against the judgment and order in I. A. No. 
18 of 1945 in O. S. No. 91 of 1941 on the hie of 
the Court of the Subordinate Judge oi Deva- 
kotcali, setting aside an award. O. S. No. 91 of 
1941 is a suit tor partition instituted by the 
appellant against his brotiier defendant 1 and 
his sons, defendants 2 to 5. The parties be- 
long to Nattukottai Chettiar community and 
the family is an affluent one having extensive 
money lending business in Burma. Chidamba- 
ram Chettiar the father of the plaintitf and 
defendant 1 died on 20-8-1926 and at that lime 
the plaintilf was an infant aged about six 
years, ho having been born on 26-9-1920. The 
ist defendant who was already associated with 
his father in the conduct of the business be- 
came the manager of the joint family and was 
in charge of its alfairs. On C-9-1941, the plain- 
tili sent a notice to defendant i calling upon 
him to elfect a division and to rend-er accounts. 
The demand not having been complied with, 
the plaintiff instituted the present suit for 
parlilion on 24-9-1941. 

(2) According to the plaint the assets of the 
family consisted of immovable properties in 
British India and Pudukottai being items 1 to 
12 and item No, 13 respectively in schedule A 
lo the plaint; of jewels and moveables des- 
{■ribed in schedule B and two. money lending 
firms at Minla and Sitkwin in Burma mention- 
ed in schedules D and E. It was further al- 
leged in the plaint that Chidambaram Chettiar 
the father of the plaintifi and defendant l.h^d 
entered large amounts belonging to the joint 
family in the names of the members of the 
family male and female in what are called the 
‘Thanathu maral accounts’, that these aniounts 
were invested in various firms or with indivi- 
duals and that those investments would come 
to about 15 lakhs. This was the subject ^ of 
schedule C to the plaint, and the plaintitT claim- 
ed a half share therein. It may be noted that 
the assets mentioned in schedules C, D and E 
included also immoveable properties in Burma. 
The family had endowed various properties for 
performing charities and these are mentioned 
in schedule F. The plaintiff prayed that in the 
scheme of partition provision should be made 
for the management of the charities by all the 
parties according to their rights. The plain- 
tiff also charged that defendant 1 had in the 
course of his management manipulated ac- 
counts and misappropriated large amounts and 
secreted them and it was prayed that he should 
i)e called upon to account for them. 

(3) The 1st defendant filed a written state- 
ment on 10-11-1941 on behalf of himself and 
as guardian of his minor sons, defendants 3 to 


5. He admitted the relationship of the plain- 
tiff and the share to which he was entitled and 
raised various contentions only with reference 
to the properties available for division. With 
reference to immoveable properties mentioned 
in schedule A he pleaded that items 10 and 11 
v;ere dedicated to charity and were, therefore, 
not divisible and that item No. 3 was being 
used as a school. He also mentioned some 
more properties as available for partition in 
schedule 1-A to the mutten statement. As 
regards the jewels and moveables mentioned 
in schedule B the defendants contended that 
it contained several items not belonging to the 
family and not in existence and a list of 
the articles which were available for division 
was set out in schedule (2). There was a fur- 
ther plea that some of the jewels mentioned in 
the plaint belonged to the several defendants, 
to the wife of defendant 1 and to his daughters 
Nachammai and Sivakami as their own and 
that they were, therefore, not liable for parti- 
tion. They are separately set out in schedule 
2-B to the written statement. With reference 
to the ‘Thanathu maral’ accounts, the defen- 
dants set out in some detail the history of the 
amounts and their investments, in para 6 of 
the written statement. In paras. 8 and 9 it 
was admitted that these amounts belonged to 
the family in whosoever’s name the investments 
might stand and it was added that the true 
value of these assets would not be 15 lakhs as 
mentioned in the plaint but only 9 lakhs in- 
cluding lands purchased in Burma and of the 
value of 2i lakhs. Defendants denied that 
there was any manipulation of accounts or mis- 
appropriation of amounts and contended that 
accounts should be taken only of the assets as 
they stood on the date of the partition. They 
also pleaded that the court had no jurisdiction 
lo divide the immoveable properties situate m 
Burma. Two other pleas put forward by the 
defendants may also be mentioned. One is 
“that according to the usual practice obtain- 
ing among the families of Nattukottai (2het- 
tiar community the 1st defendant is entitled 
to a decent remuneration for the manage- 
ment of the joint family business and pro- 
perties.” 

and the other is that provision should be made 
for future “seer murais” for the sisters and 
that the remaining assets alone should be di- 
vided between the parties. The 2nd defendant 
who was a major filed a written statement 
putting the plaintiff to strict proof^ of the alle- 
gations in the plaint and otherwise adopting 
the written statement of defendant 1. 

(4) The plaintiff then filed a reply statement 
in answer to the contentions put forward by 
the defendants. Of the several matters men- 
tioned therein, it is sufficient to refer to one 
plea which alone is material to the present 
appeals. The plaintiff pleaded that there was 
a custom in the Nattukottai Chettiar c*)nimu- 
nity for a member of the joint family setting 
up separate family” after marriage, that rnonies 
drawn by him thereafter would entered in 
a separate account called ‘Pathuvazhi , 
the time of the partition the amounts 
ing in the ‘Pathuvazhi’ account would be de- 
bited against the member and that in accord- 
ance with this custom the amounts sho^^ m 
the ‘Pathuvazhi’ account of defendant 1 snoum 
be debited against his share. On those pleading 
issues were framed on 13-12-1941 and the suit 
was posted for trial on 6-2-1942. It underwent 
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several adjournments and on 2-4-1943 the trial 
actually commenced. It was then re- 
ferred to arbitration on 6-4-1943 but that 
proved abortive and the suit was post- 
ed peremptorily for trial on 10-12-1943 
and the hearing actually commenced on 11-12- 
1943. Meantime defendant 2 filed on C-12-1913 
an application under O. 3. R. 9. C. P. C., for 
leave to file additional written statement. That 
was numbered as I. A. No. 983 of 1943. Therein 
defendant 2 alleged “that the deceased Chi- 
dambaram Chettiar the father of the plaintiff 
and defendant 1 herein set apart on 25-3-1925 
two sums of money of Rs. 2,10.251-4-0 each 
separately in the name of the plaintiff and 
defendant 1 so as to vest the same in them 
forthwith’^ and that these amounts and their 
accretions were not “the property of fa- 
mily liable to division in this suit.” This appli- 
cation was opposed by the plaintiff on the 
ground that these allegations were inconsistent 

admissions in the written statement 
that all monies standing in the Thanathumaral’ 
accounts were joint family properties available 
for division, that the petition was belated and 
not bona fide and that the real object of the 
defendants was merely to drag on the proceed- 

in^s« 

Subordinate Judge dis- 
missed this application on the ground that it 
to raise a new and inconsistent plea 
and that it was really inspired by defendant 1 

(6) Meantirne the trial of the suit went on 

104 ? concluded on 15-12- 

was delivered on 29-12-1943 
rte Subordinate Judge held that the claim of 
defendant 1 for remuneration for management 
based upon the practice of the community wL 
not well f^n^d; that the custom pleaded by 

^J^ounts drawn by members 
of the joint fMiily and entered in ‘Pathuvazhr 
accounts should be. debited against them wpc 

also not established; that, on the qSon of 

the jewels available for partition, tte commis- 
sioner should determine whether the gifts in 
favour of the several members pleaded by -the 
defendants were true and were reasonable^ that 
the payment of ‘seer murals’ was not legal but 
a moral obhgation and that no provision nX 
be made therefor at the divisionf that iW 3^ 

10 and 11 had not been dedicated to charitv 
and were available for division and that de- 
fendant 1 was liable to account only for the 
assets existing on the date of the division but 
that accounts should be taken on the princinles 

applicable to accounting by managers of joint 
Hindu families and that provision should also 
be matte for a proper scheme for the manait 
ment of the family charities. It was a^o hfld 
on issue No. 13 that the Court had no 
tion to direct a division of immoveaC itn' 
perttes not situated in British India. Wito these' 
findings the suit was referred to the Commis 
sioner for ascertainment of the 
available for division and for taking 
counts. Against this judgment appefis werJ 
preferred to this Court by all the parties A % 

by defendant 2 A^ S No 

of 1944 by defendants 1, 3 and 5 and A S 

ns Plaintiff^ InTs No 

It® defendant 2 applied in C M P 

of further proceed: 

pending disnosal 
of the appeal. On this petition an order was 
passed on 12-4-1944 that there was ^ niel 
to stay all proceedings in O. S. No. 91 of 1944 
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and that it was sufficient if the passing of the 
fiMl_ decree alone was stayed. Interim stay 
whicn had been granted ‘ex parte’ was also 
vacated. The result then was that the stage 

set for an enquiry being proceeded 
\yth before the Commissioner and for defen- 
r rendering accounts before him in 

tact the Commissioner commenced the enauirv 

and there were preliminary skirmishe.s before 
him, lesulting m an order E.x. P 29 Hatori 

9-6-1944 and the filing of a memo by the deten- 
dants on 24-6-1944, Ex. P. 23. 

Plaintiif filed I. A. No 
3o6 of 194 t: for the appointment of a Commis- 

account books which 
f at to have been secreted by defendant 

1 at his residence. It was ordered on the 
same day m the presence of the Advocate- 
for defendant 1 and the Commissioner actually 
wunttothe place for executing the warrant At 

into af agree- 
disputes in the suit should be 
arbitration and that a sum of Rs 2 
lakhs should be paid to the plaintitf on account 

Pv V was actually paid on 12-7-1944' 

a joint application for referring 
n 'P dispute to arbitration was made tS 
Court on 18-7-1944. I. A. No. 427 of 1944 
That application was signed by the plainti'f 
defendant 2 and defendant 1 for himself and 
as guardian of minor defendants 3 to 5. 'kere 
was aiso a petition under O 32, R 7 C P r 
that the Court might grant leave to’ refer' th^ 
matters to arbitration on behalf of the minor 
^fendajits 3 to 5 as it was beneficial to them 
On 21-f-19^4 the Court passed an order "Vn^Y 

dispute in this suit and ail mlt- 
^ j * proceedings connected therewith” 
referred^ the arbitration of Ramanathan Chet- 

Krnhamanlatem'''*' Chellappa Chettiar of 

stated therein that all the partiL hav- agi eed 
to the award and signed it in token of th4r 
acceptance. In fact the award is si(TnP.q “.^,1 
only by the arbitrators but also bv tL plain^ 
tiff, defendant 2 and defendant Tfor hims3f 
and as guardian of defendants 3 to 5 7 

award which is an amplification of the^irneiJm 
award was made on 6-12-1944 & filpd 

on that date. The defendants being dissati^ 
fied with the award filed I A No fa 
to set it aside under Ss 3o’and ai ’ 

Act. They complained that tk ^jbitration 

dated 18-7-1944 to refer to artttrep 
brought about by coercion anH was 

that there was no nroner 1 influence, 

arbitrators were parRal anrl ^^at the 

the award was unjust The^va^^'^f ^^at 
award was also attacked on two 
requires special mentfon o,^ grounds which 
the fact that the jtetet temnS based on 

able properties in Burma immove- 

of private international taw tktVn^® 

country would have no 

cate on title to immoveahio ^‘‘^bon to adjudi- 

in a foreign country ^ 31^ Property situated 
It was uried that L tho t ‘beir division, 
tion comprised all thf^ arbitra- 

the suit and as divteion 

properties in Burm^ wo? * , immoveable 

plaint the reference ^ ^be 

that, therefore, it w^ I’j.'^^fdiotion and 

Tt '4"; 
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contended that the reference to arbitration was 
opposed to the orders of the High Court in 
C. M. P. No. 1402 of 1944. The argument was 
that stay of passing of the final decree was 
ordered in A. S. No. 115 of 1944 because 
defendant 2 had raised a dispute about the 
parti!')ilitv of a sum of Rs. 2.10,251-4-0 sepa- 
rately entered in the name of the Ist defendant 
and that the High Court intended that this 
controversy should be settled before the final 
decree was passed and it was contended that 
as the reference and the award included this 
item also it was in contravention of the order 
in C. M. P. No. 1402 of 1944. 

The plaintiff opposed this application. He 
pleaded that there was proper enquiry and 
that the charges of misconduct were unfounded. 
He also contended that tlie refeveucc to arbi- 
tration was not open to anj' objection, that the 
interim award was consented to hy the defend- 
ants and that the final award was not liable to 
be set aside. He accordingly prayed that a 
decree might l^e passed in terms of the award. 
At the hearing of this petition no oral evidence 
was tendered by the defendants. They were 
content to rest their case on the documentary 
evidence and on their Icgai contentions. The 
Subordinate Judge held that there was no 
basis for the charges of misconduct levelled 
against the arbitrators, that there was due and 
proper enquiry and that the award was not 
uoen to objection on the merits but he agreed 
with the defendants that the reference to 
matters in dispute in the suit comprised also 
questions relating to immoveable properties in 
Burma and that it was without jurisdiction and 
that it also included the dispute relating to 
the sums of Rs. 2.10,251-4-0 entered in the 
‘Thanathumaral’ account of defendant 1 and the 
plaintiff, and that that was in contravention of 
the order of the High Court in C. M. P. No. 
1402 of 1944 and that therefore the reference 
was illegal and the award following thereon 
was void. It is against this order that the 
plaintilT has preferred C. M. A. No. 210 of 1940. 

(8) In this Court apart from supporting the 
judgment of the Court below on the two 
grounds aforesaid. Mr. K. Bhashyam Aiyangar 
tho learned counsel for the respondents raised 
a further contention that under S. 21, Arbitra- 
tion Act, the power of the Court to refer mat- 
ters in a suit to arbitration could be exercised 
only so long as judgment has not been deli- 
vered and that where judgment has been 
pronounced, ns it was in this case on 29-lw-lJ*.l, 
that power comes to an end ana thei'e is no 
jurisdiction in the Court thereafter to refer 
the dispute to arbitration and that, therciore, 
the reference dated 21-7-1944 is without iuus- 
diction. It was also argued that, even if this 
contention is to be held to be too wide, the 
reference to arbitration should at any rate oe 
limited to matters still remaining to be decided 
and could not include what had been already 
decided by the Court and as the reference on 
21 - 7-1944 was not so limited it was illegal and 
so was the award passed thereon. As a hranch 
nf the same argument jt was contended that 
the Hi^h Court before which the. appeals 
'^ 0 -ainst "^the preliminary decree were pending 
iiaf seisin of the cause, that that Court alone 
h"rl power to refer to arbitration and that the 
refi-ence bv the Subordinate Judge was with- 
out Uu'isdiction. The judgment of the lower 
Court was also sought to he supported on the 
ground that the agreement to refer to aibitia- 


tion was obtained by coercion, that there was 
no proper enquiry by the arbitrators and that 
the award was liable to be set aside on the 
merits. 

(9) On these contentions four questions arise 
for determination: 

1. Is the reference bad on the ground that 
it involved the determination of title to immov- 
able properties situated in foreign jurisdiction? 

2. Is the reference bad as being in contra- 
vention of the order of the High Court in 
C. M. P. No. 1402 of 1944?' 

3. Is the reference bad on the ground that the 
Subordinate Judge had lost the power to refer 
matters in dispute to arbitration by reason of 
judgment having been delivered on 29-12-1943 
or on the ground that the reference compre- 
hended matters which had been decided by 
the preliminary judgment 'or that the Court 
had no jurisdiction by reason of the appeals 
against the preliminary judgment having been 
pending in the High Court, and, 

4. Is the award vitiated by any misconduct 
or irregularity? 

We shall deal with th-e above questions in the 
ot'der mentioned above, 

(10) On the first question the contentions of 
the respondent will be found on analysis to 
resolve themselves into three propositions of 
law. The first proposition is that the Courts 
have no jurisdiction to determine questions of 
title to immoveable properties in foreign 
countries or to effect a division thereof. This 
rule has long been well established and is not 
open to question. In — ‘Nachiappa v. Muthu- 
karuppan’. AIR 1946 Mad 398 (A), this Court 
had occasion to consider this question elabo- 
rately and the substance of the decision is 
correctly set out in the headnote which runs as 
follows : 

“Neither under S. 16 (b), C. P. C., nor under 
the rules of private international law has a 
British Indian Court jurisdiction to entertain 
a suit for partition of immoveable properties 
situate outside British India (for Instance in 
Oylon) especially where the partible nature 
of such properties is disputed. It has no 
jurisdiction even to declare that the said 
properties are partible joint family properties. 
Nor has it power to take such properties into 
its calculation in adjusting the equities be- 
tween the parties.*' 

This rule is thus stated in Dicey's Conflict of 
Laws, (6th Edn., page 141). Rule 20: 

“Subject to the exceptions hereinafter men- 
tioned, the Court has no jurisdiction to enter- 
tain an action for 

(1) the determination of the title to, or the 
right to the possession of. any immoveable 
property situate out of England (foreign 
land): or 

(2) the recovery of damages for trespass 
to such immoveable." 

There are three exceptions to this rule: Where 
there is a contract or an equity between the 
parties with reference to immoveable property* 
where the action is one for the adniinistyation 
of an estate or trust and. w'here the action is 
for enforcing a maritime lien on a ship, or for 
damage done to an immoveable property situate 

out of England. 

(11) The learned advocate for the appellants 
does not contend that the Court of the Sub- 
ordinate Judge of Ramnad would have jun^ 
diction either to decide the question of disputoa 
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title with reference to foreign immoveable 
^property or to direct division thereof 

/'19\ n'u 




( 12 ) The second proposition is that a Court 
w^ch has no jurisdiction to determine an^ 

determination by arbi- 
trators. This stands to reason because the 

effective only when a decree is 
^ssed thereon and as the Court is bound to 
^ss a decree in terms of the award when it 
IS not open to any objection, to recognise a 

relating to foreign 
arbitration would be to assume 

such properties. It will be illogical to hold^hl? 
what a Court cannot do directly it 
mdirwtly through the machinery of arbitration 

AIR .932 M./ A'') & STr"S,.fS- 
^nd in Travancore could bo in ^ Rr.**-* u 

be filed into Court. It was held thit thf 

I So“i# 

reference isTy Court in a ^he 

Mie-lhtaS il^^eXri^f 

”■>« a decri S S'cSt 

»bS*A“°T icSrS"”' ..a' Aaanthakrl- 

the present case; ^ equally applicable to 

Is g?ven^to°'the 
arbitrationf and under para 
IS satisfied of certain a Court 

therein, the Court shalf '”®"*i°ned 

be filed and shaif nL” award to 

judgment according fo fhe Pronounce 
judgment so pronXced a ^Pon 

low, and no appeal shall ’)if 
except in. so decreT ilX 

the judgment should ^hus 

the award; and the decree ”l hat with 

^ould be in accordance with ^thn°'^^ a follow 
Therefore the decree should h^, I^idgment. 

with the award The awird dial ^‘^“fdance 

moveable property outsido Hr-?- with im- 
decree also, theVefore shn.dd'^i®^' The 
moveable prooerty outside Rrit^ im- 

the Court in British Xfa j?risd1et-n"^i^- ^as 
such a decrea? ‘Prima facie’, ^ 

730 (o’tt^'heid- Ant .928 Lah 

"t"to ?«”°e'S“ ota?"'?' *” •"‘os- 

the suhiect iSaM »fe‘^iT?rbYa„„“ 

i' 3 ? S'Y„%'“SScf « ™?5 

■d^ns lb pendcL'. “to tfeVS'SS the 
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SfraSo?-™'"'’"^* ‘P ‘he matter to 

Sfndn^XXisXsftten.^"'^""^'^ ‘he 

where Uie^ rXenceXXvalid°^ ' 
invalid ‘in toto’ and the award hi* *‘ 

a reference cannot be splirnn int 1 
and upheld in so far as it relafea 
be validly referred and '^hat could 

rs tii-i stf ^‘ft tiXd^CH 

7vef no" S" eiXr''"L“ n"'a^ “f ' " ‘P" 

compromise” was flowed ^ 

rule is not quite Xious ?t 

from the invalid nortinr./ ^ valid portions 
partition aS or Dartnertth'-" an award in a 
case the award murt fail ^^^h a 

was the case in — ‘pi J d H That 

Durga Prosad Chamril^, AIr" 19 I pn^^qT 

Which was a partnership action anH thf f ^ 
ence comprised matt/^re i- ^ refer- 

insep,r™ir,nd wi tY™,„ '""»<> <« 

duotin. th’c otoeYSJnT'.fS.SK’'' “f ' 

diction of the Xrt and IZn within the juris- 

statement.*’ comprehensive 

the award^^ cons^t^ distinr^^ reference and 
parts the valid portions should no't 

It IS unnecessary to deal vuHh +k- npheld, 
the matter further becausp thp‘^ this aspect of 
for the appellSfis d t advocate 

on the footing that ^if h‘s case 

should be Sted ‘in totn^ ‘he Court it 

plication to th^flcts X thp ^P- 

cause there was no disoutP^'^fK he- 

immoveable properties in Burma and\hpV^ 

no claim for their nartifinn ^ ‘h^^e was 

reference to arbitration ‘,h® of 

mentioned that the title of rif* ^‘’^fady been 
half share in the Burrrfp f Plaintiff to a 

moveable properties wa- im- 

ted by the defendants in "thefr admit- 

and, therefore, there wal written statement 

in dispute to be adjudicated ““® 

for division of the Tmmn,l As 

Burma, it is true X Properties in 

generally for partition of fhp prayed 

parties but the defe^anfc^^.t,n?**’/i P''°' 

‘"wSA,a & ™V ?S“ 

immoveable pro^rties^ of ^vide 

in Burma?*' of the joint family 

judgment dated 29 1 9^0 
that It had no jurisdiction. Against the 'pr^! 
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minary decree, the plaintiff filed A. S. No. 499 
of 1944 but in the appeal he did not challenge 
the correctness of the finding on issue 13. The 
decision on this issue had thus become final. 
The plaintilT had accepted the decision of the 
trial Court and was content to leave it at that. 
Thus the position at the date of the reference 
was that the title to immoveable properties had 
been admitted and the question of actual 
j division had been finally ruled out. Therefore 
; the reference to arbitration of all the matters 
in dispute did not comprehend any matter 
which the Court could not have determined. 
It involved no adjudication of title to foreign 
immoveable properties; nor was there any sub- 
! sisting prayer for division thereof. We are, 
therefore, of opinion that the reference cannot 
be held to be illegal on the grounds urged by 
the respondent. 

(14) It is next contended that apart from the 
reference the award settled questions of title 
to immoveable properties in Burma and that it 
was, therefore, void. Paragraphs 1 and 2 of 
the award relate to properties in Burma includ- 
ing immoveables while para. 3 of the award 
relates to the immoveable properties in Pudu- 
kottah. Paragraph 1 runs as follows : 

“After communications are restored to Burma, 
the plaintiff and the defendants have to 
divide the firms in Burma at the places 
Minhla and Sitquin belonging to them and 
the lands, godowns, homes, gardens and other 
properties, items, bank deposits, jewels, 
moveables, all assets, etc., and the subsequent 
income attached thereto into two halves c-nd 
the plaintiff has to lake one half and the 
defendants the other half.” 

The award, it will be seen, does not purport 
to divide the immoveable properties in Burma. 
It expressly reserves the division for a future 
and a convenient date. It merely records that 
the plaintiff has to take one half share and the 
defendants the other half. In para. 2 are set 
out the various adjustments to be made in the 
final settlement of accounts with reference to 
the Burma assets but they do not as such 
relate to any immoveable properties. It is 
merely provided that the assets are to be taken 
equally by the plaintiff and by defendants 1 to 
5. Paragraph 3 deals with the immoveable 
properties in Pudukottah and the award ex- 
pressly states, 

“since the aforesaid property is situated in 
Pudukottah state, it has not been divided 
having regard to the good and bad qualities 
of the soil. If necessary the plaintiff and the 
defendants shall have it divided in equal 
halves later on when required.” 

It also provides that the plaintiff and the defen- 
dants shall enjoy them in equal halves. It is 
argued on behalf of the respondents that the 
award purports to give a half share each to 
the plaintiff and to the defendants in all the 
Burma assets including the amounts entered in 
the ‘ThanathumaraT account of the plaintiff and 
defendant 1 and their accretions; that these 
assets included also immoveable properties; 
that I. A. No. 988 of 1943 raised the question 
of the divisibility of the.se assets and though it 
was rejected on 14-12-1943 by the Subordinate 
Judge it was pending decision in A. S. No. 115 
of 1943 in the High Court and that, therefore, 
tho question of title to the immoveable property 
in Burma was in dispute at the date of the 
reference. 


At It Rt. 

That would be correct if the question of the 
divisibility of the assets raised in LA. No 988 
of 1942 could be regarded as a matter in dis- 
pute in the suit but I. A. No. 988 of 1943 had 
been dismissed and so long as that order stood 
the question sought to be raised therein was 
not a matter in controversy in the suit. The 
pleadings in the suit contain an admission of 
the plaintiff’s title to these assets and unless 
and until the additional written statement of 
defendant 2 is ordered to be received there was 
no dispute in the suit with reference to foreign 
immoveables. The fact that the order in I. A. 
No. 988 of 1943 was challenged in appeal has 
not the effect of altering or enlarging the scope 
of the suit so as to comprehend a dispute in 
respect of title to foreign immoveables. The 
question in appeal was not whether those pro- 
perties are divisible but whether defendant 2 
should be permitted to raise that question. 
There is, therefore, no force in this objection. 

(15) It is further contended that under the 
terms of the award the title of the plaintiff as 
well as that of the defendants to a half share 
in the foreign assets including immoveables has 
been recognised and declared; that such a deci- 
sion has a force and operation independent o£ 
the admissions of the parties on which it is 
based; that, unlike admissions, the effect of the 
declaration is to conclude the rights of the 
parties and that, therefore, it is hit by the rulo 
of private international law, that there is no 
jurisdiction to declare title to foreign immove- 
able properties. But it is only a declaration 
following upon adjudication by the Court, of 
disputed title to foreign immoveables, that is 
beyond its jurisdiction and where there is no 
adjudication, there is no declaration such as is 
prohibited by the principles of private inter- 
national law. It is not incompetent either to 
the arbitrator or to the Court to record an 
admission of title to foreign properties by the 
parties and to incorporate it in the award or 
In the decree. In this connection it will be ' 
useful to refer to decisions under S. 17 (b), 
Registration Act, which provides that non-testa- 
mentary instruments which purport to declare 
title to immoveable properties should be regis- 
tered. The precise meaning of the word 
“declare” in that section has frequently come 
up for judicial consideration. In — ‘Sakharam 
Krishnaji v. Madan Krishnaji’, 5 Bom 232 (G) 
the question arose whether a deed which ac- 
knowledged that there had been a partition 
required registration under S. 17 (b). Registra- 
tion Act. on the ground that it declared the 
rights of the parties. Holding that it did not 
come within S. 17 (b) West J. observed as 
follows : 

“It implies a dex;laration of will, not a mere 
statement of fact and thus a deed of partition, 
which causes a change of legal relation to 
the property divided amongst all the parties 
to it, is a declaration in the intended sense: 
but a letter containing an admission, direct 
or inferential, that a partition once took 
place does not ‘declare’ a right within the 
meaning of the section. It does in one sense 
declare a right: that is, the existence of the 
right is directly or indirectly stated ly the 
writing, but it is not the expression or decla- 
ration of will by which the right is consti- 
tuted.” 

This passage was cited with approval by the* 
Judicial Committee in — ‘Bageshwari Charan 
V. Jagarnath Kuari*, AIR 1932 P C 55 (H). After* 
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obsei^ing that the decision in — ‘5 Bom 232’ 
(G) had been followed in — ‘Jiwan Ali Bee 
V. Basamal’, 9 All 108 (I) and — ‘Ranganayaki 
Ammal v. Virupakshee’, AIR 1923 Mad 621 (J), 
Viscount Dunedin observed as follows • 

‘‘Their Lordships have no doubt that this 
• of decisions is right. Though the word 

declare might be given a wider meaning 
they are satisfied that the view originally 
taken by West J. is right. The distinction is 
between a mere recital of fact and something 
which in itself creates a title.” 

(16) In — ‘Lahore Central Co-operative Bank 
Ltd. v. Quadir Baks'n’, AIR 1947 P C 11” (K) 
^ere was an award in respect of a claim of a 
Co-operative Society under a mortgage deed 
and it provided that in default of payment of 
the amount due the amount might be realised 
through civil Court by the sale of all the pro- 
perties. This award was made a rule of Court 
and a decree was passed in terms thereof. The 
decree was not registered and the question was 
raised in execution that as it declared rights to 
immoveable property it was not admissible 
under S. 17 (b), Registration Act. The Judicial 
Committee held that the provision in question 
in the award merely declared the ’egal conse- 
quences and did not by itself create any r^ght 
If property and that, therefore, 

Act^ ^Tn * be registered under the 

w Krishnamurthi Naidu v. Ramakri- 
shna Naidu, AIR 1949 Mad 811 (L) the parlies 
the suit entered into a compromise on the 
basis of the rights under a will and a decref 
was passed in terms of the compromise It wll 
held by Satyanarayna Rao J. that t^' decro" 

ofV 17 "rhf meaning 

J . Registration Act, and that it 

admissible without registration. We are of 

heM‘?fa ‘'t should be 

held that tip award in question did not declare 

to immoveable properties in Burma 

Mr K. Rajah Aiyar argued that even if there was 

in the award an affirmation of title in 

afirrf properties that was only inc dentM 
and that such incidental declarations nnf 

oppos^ to any principle of private inflrMtinf^ 

fofio this contelitof by the 

allowing passage from Halsburv’s 
England, Vol. VI, page 220 nara 
passage runs as follows ; ‘ ^ 

tt is only necessary to detei- 

action felS^^o righ\f '"rosSf of 
foreign immoveable will lie in Engtod ’’ 

We are satisfied that the awarH in 

does not adjudicate upon afrifspute^ 

that went beyond the scope oit^ suit Th1= 

IS clearly untenable as the other 
proceedings” are merely in 

fhe plint.''^ kenerafWi^f'f^ ; 

(18) We shall now deal with the second ques ‘ 
tion whether the reference to arbitration ^coL r 
travenes the order in C.M.P. No. 1402 of 1944 it 
IS not easy to discover the basis for this con i 

tentiom The order of the High Court stayed" I 

only the passing of the final decree in the I 
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i’ action. The reference to arbitration is in no 
! thrmaLlnf offh decrfe 'Ir'evfn 

1 me making of the award. The utmost that 

', could be said is that before passing a decree in 

terms of the award the order in C ”1 i;> Vo 
3 1402 of 1944 might have to be withdrawn 'That 

CnuH If jurisdiction of t^’ 

, Court to refei the. matters to arbitration or thei 

; • ’ therefore, not liable to be set 

’ fr contravention of the order in C M P 

No. 1402 of 1944. That order far froL sTartifg 
: all procee^ngs in the Court below directed that 
they should go on and the interim stay was 
also vacated for that purpose. There is nrthi.ag 
^ prevent the parties themselves settling the 
matters by conapromise notwithstanding® this 

order, and lilcewse there is nothin<r to prevent 

agreeing to have their disputes 
arbitration. As for inclusion of 
Thanathumaral accounts of defendant 1 and 

thltLloLd^f'^'’^” the scope of the arbitration 
in th2 suR i Ih accordance with the pleadings 
in t^ suit &, therefore, within the jurisdiction 

of 1944 did not as already® stated affLct’ lha 
scope of the suit or of the reference to arbi- 

Moreover the or(3er in C M P No I 

of (tefendant 2 and possibly of the other defen- 
dants. That could be waived by them and they 

llf ^ ‘0 reference on 

®gain to tne interim award on 
1-8-1944 it is not open to them to raise any 
objection on this score.' For all the abovp 

Tb^® °bj®ction must be overrukd " 

objection which is the one 

I’s haLif strenuously pressed on us 

Aa? u language of S. 21 , Arbitration 
Act, which IS in these terms * 

suit all the parties interested 
that any matter m difference between 
them m the suit shall be referred to arbi- 
tration, they may at any time before judg- 
ment is pronounced apply in writing to the 
Court for an order of reference.” 

ar^ment for the respondents is 
that the (Jourts possess no inherent jurisdic- 
tion to refer disputes in pending actions to 
arbitration, that it is a power which must be 
expressly conferred by statute, that S 21 
Arbitration Act, is the enactment which con- 
fers such a ^wer on the Courts; that under 
the terms of that section the power to refer to 
arbitration can be exercised only “at any time 
before judgment is pronounced”; that it 
not ^ exercised thereafter; that in this else 
on the pronouncement of the judgment nn 
29-12-1943 the power of the SuborSe Judge 
to make a reference came to an end Ttuf 
position is sought to be reinforced by rSef 

u-uu shall not deal with matters 

which have been referred to arbitration^xcept 

the'A™d"^tbi?''it'^ provxdeTfn 

Ihl matw i*c ^ is argued, indicates that 

Iht rnnl^ oL capable of adjudication by 
the Court and would be inappropriate at a 

Court there has been a decision by the 

conceded that the power to 
refer to arbitration must be expressly con- 
ferred by statute In - ‘Abani Bhusan v 
Hemchandra\ AIR 1947 Cal 93 (M) where the 

point for determination was whether an apnelr. 
late Ciurt had the power to refer disputes to 
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arbitration, there is the following observation 
in the judgment of Mukherjea J. : 

“Whatever the proper view might be, we are 
bound to apply the law as it stands and as 
the power of referring a case to arbitration 
is not one that is inherent in a Court, we 
must hold that in the absence of any express 
provision the appellate Court is not comi>e- 
tent to exercise it/* 

The question, therefore, is whether on the 
terms of S. 21 the reference dated 21-7-1944 is 
intra vires’, of the powers of the Court and 
that has to be decided on a construction of the 
language of S. 21 in the light of well esta- 
blished principles. 

(22) That section provides that where ’in a 
suit' all the parties agree that matters in diiTer- 
ence ‘in the suit’ shall be referred to arbitra- 
tion that might be done at any time before 
judgment is pronounced. What is the meaning 
of the word judgment in this context? Judg- 
ment is defined in S. 2 (9), C. P. C. as the 
statement given by the Judge of the grounds 
of a decree or order; and that is wide enough 
to cover judgments on applications for injunc- 
tion, appointment of a receiver and so forth; 
and also judgments in the suit on such ques- 
tions as court-fees payable on the plaint. It is 
not contended before us that these are judg- 
ments within the meaning of S. 21, Arbitration 
Act. It is, therefore, clear that judgment in 
S. 2l does not b^ar the same sense which it 
has in the Civil Procedure Code. To ascertain 
its true import we must turn to tlie language 
of the section itself. Section 21 contemplates 
that “any matter” in dispute in the suit can 
be referred to arbitration; and therefore a, 
judgrnrnt which bars the jurisdiction of tlie 

I Court to refer “any matter” to arbitration must 
! be a judgment which docs not leave “any 
; matter” undecided. In this context, therefore, 
it can only mean a judgment which finally 
■ decides all matters in controversy in the suit; 
it does not mean an interlocutory judgment 
which still leaves any of the matters in dispute 
undecided. Findings on issues, though called 
judgments are not judgments in this sense; nor 
ere preliminary judgments, even though they 
decide some of the matters finally, because 
there are still matters to he decided in the 
suit. For the purpose of S. 21, Arbitration Act, 
nothing is a judgment w^hich does not put an 
end to the suit and so long as an action is 
pending there can be reference under that 
section. 

(23) It is well settled that a preliminary 
decree does not put an end to the action. The 
suit continues until the final decree is passed, 
the preliminary decree being only a step in 
the process of the passing of the final decree. 
This is clearly enacted in the explanation to 
the definition of decree in S. 2, C. P. C., which 
runs as follows: 

“A decree is preliminary when further pro- 
ceedings have to be taken before the suit 
can be completely disposed of. 

It is final whf'n such adjudication comple- 
tely disposes of the suit.” 

It has been repeatedlv held that the provisions 
of the Civil Procedure Code applicable to 
pending suits apply to suits in which there has 
been a preliminary but not a final decree. In 
— Madiinath Roy v. Parameswar Mallick*, AIR 
1940 P. C. 11 (N) the Judicial Committee 
had to deal with a nartition suit in which a 
party applied to be impleaded after the preli- 
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minary decree and to have his rights adjusted I 
m the final decr^. In holding that the appli- I 
cation was maintainable, the Judicial Commit. I 
tee observed as follows: I 

“Their Lordships fully agree with the observa- I 
tion made by the learned Subordinate Judge I 
who passed the final decree in his order of I 
8th May 1934 whereby he allowed the objec I 
tions of the appellants to the Commissioner’s 1 
report on the ground that a partition suit in I 
which a preliminary decree has been passed I 
is still a pending suit and the rights of I 
parties who are added after the preliminary I 
decree have to be adjusted at the time of I 
final decree.” I 

The api^liant also relied on the following I 
observations occurring in — ‘Dwarakanath I 
Misser v. Barindanath Misser’, 22 Cal 425 at I 
P. 432 (O). 

“In the present case what the parties applied 
for was a partition by ipetes and bounds of 
the property which was the subject-matter of 
the suit. The partition has not yet been made 
and until the partition has been made and 
the final decree pronounced it could not ^ 
said that any decree in terms of the last 
paragraph of S. 396 has been passed in the 
case. The order that is made and which was 
made in this case under the first paragraph 
of S. 396 has no doubt the force of a decree 
but the question that we have to consider is 
whether the proceedings that are taken sub- 
sequent to such order being passed for the 
purpose of effecting a partition are proceed- 
ings in the suit itself, or proceedings in exe- 
cution of the decrea We think that they are 
proceedings in the suit itself, & not proceed- 
ings in execution of the dejra3.” 

The question has frequently come up as to 
whether O. 23, R, 3 is applicable to adjustments 
made after the preliminary and before a final 
where a suit has been adjusted the Court shall 
decree in a suit. Order 23, R. 3 provides that 
order such adjustment to be recorded and, lor 
this provision to apply, there must be a suit 
pending. In — ‘Madan Theatres Ltd, v. Din- 
shaw & Co.*, AIR 1945 P C 152 (P), the question 
was raised whether an adjustment made aft^ 
the preliminary decree in a mortgage suit 
came within O. 21, R. 2 which provides that the 
adjustment of the decree should be certified 
and if not certified within time it could not be 
taken into account. The Judicial Committee 
held that the case was governed by O. 23, R* 3 
which applies to pending suits and not by 
O. 21, R. 2 which apnlies to execution of 
decrees. Lord Porter observed: 

“Their Lordships see no qualification to the 
wide terms of the Order (O. 23. R. 3) nor 
any grounds for limiting its applicatloa 
Admittedly the suit continues until the fliwi 
decree is passed and there is no time lor 
recording the agreement arrived at as there 
is under O. 21. R. 2,” 

In — ’Harihar Prasad Narain Sing v, Gojw 
Saran Narain Sing’, AIR 1935 Pat 385 
which \vas also a case of an adjustment awj 
the preliminary decree in a mortgage suit had 
been passed the following observations occur- 

“As I have alreadv said^ it was conceded hy 

Mr. Das that, if 6. 21. R. 2 has no application 
the application is within the jurisdiction oi 
the Subordinate Judge under O. 23, R- 3 
in my opinion he was right in making tnai 
concession. The word “suit” in that rule » 
not used in any narrow sense but having 
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regard to the division of the subject n^atter 
in the various orders and rules the word 
“suit” is applied to the proceedings from the 
beginning of the plaint up to the time when 
an executable decree has been obtained.” 
Inayat Khan v. Harbans Lai’, AIR 1936 All 
9 (R) is also a case of adjustment in a mortgage 
suit after the preliminary decree was passed 
In applying O. 23. R. 3 the Court observed as 
follows : 

“This is a necessary corollary of the view 
taken by this Court that a preliminary decree 
does not terminate the suit, which continues 
till a final decree is passed. Once a suit is 
finally disposed of, O. 23, R. 3 cannot have 
any application; but so long as the suit is 
pending it is open to the parties to enter 
into a compromise or otherwise adjust their 
differences.” 

, (24) The position being well established that 

I the action is pending until a final decree is 
! passed, it follows, that there is jurisdiction in 

i refer the matters in dispute to 

arbitration until the final judgment is pro- 
' nounced. 

Aiyangar contended 
that there were reasons of policy why the Court 

should not have the power to refer matters in 

dispute to arbitration after a preliminary iudg- 

ment is pronounced. He argued that it would 

be inconsistent with the dignity of a Court that 

nf reviewed by a tribunal 

of laymen. He rehes on certain observations 
occurring m — Juggeswur Das v Kritartha 
Moyee Dossee’, 12 Beng L R 266 (FB) (S) There 
the question was whether under the Civil Pro" 

® 1859, the appellate Court 

had the power to refer disputes to arbitration 
Under S. 312 of ^ that Act 

before the final 
judgment for an order of reference ” A Full 

Bench of the Calcutta High Court' held that 

the appellate Court had no power under this 

s^tion to refer disputes to arbitration. The 

decision as such is not material to this c^se 

follcJvwng observations occurring in 

rpp^Stsf tfe 

“As pointed out by the Chief Justice if 

allowed to refer matters to arbi- 
tration after a case has been finally disposed 

miorM ? justice such a proceeding 

27?® J- observed at 

us£l in^Lmh^ judgment was 

used in antithesis to the preliminary judgment 

in the suiL which means that there could be 

“udSr ^-^'^^tration after a preliminaS 

In ^s Court it was held' in — ‘Sankaralin 
gam Pillai’, 3 Mad 78 (T) that thrannefla?; 

the matter to arbitration 
with the consent of the parties. That nS 

decision under Act 10 of 1877^ but 
the followiing observations occurring in that 

qu^on^ relevant for the purpose of this 

“Entert'aining all respect for the opinions of 
the learned Judges of the High Court at Cal 
cutta by whom the case in ‘12 Bene L P 
(S)' was decided, we are not convinced by 
the reasons given by them for holding that 
an appellate Court might not, with consent ' 
of the parties, refer the matters in dispute 
in the appeal to arbitration.” 
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ine decision in ‘3 Mad 78 (T)’ was followed 

i o TT , Marwari v. Nundlal Seln’, 

12 Cal 173 (U) and — ‘Sureshchandra Baner- 

X: -^"^bica Churn’, 18 Cal 507 (V) and un- 
enactment of the Arbitration Act of 
1940 the jurisdiction of the appellate Court to 
refer disputes to arbitration was not disputed. 
Thus It is impossible to discover any principle 
oX public policy in negativing the power to re- 
matters which had been decide-d by a 
Court, to arbitration. It is true that under the 
Arbitration Act, 1940, there is authority for 
holding that the appellate Court has no power 
to reier disputes to arbitration. Vide — ‘Shu- 
krulia V. Rahmat Bibi’, AIR 1947 All 304 (W) 
and ‘AIR 1947 Cal 93 (M)'. That, however, 
does not affect the point now for consideration. 

(26) On the other hand it has been the long- 
standing practice of the Courts to refer parti- 
tion suits and partnership actions to arbitra- 
tion even after the preliminary decree is pass- 
ed. It would cause a revolution in the ex^U 
Ing practice if it is to be held that there is 

no power in tlie Court to refer such matters 
to arbitration. 

{21) Mr. K. Rajah Aiyar the learned advo- 
cate for the appellant referred to a number 
of cases in which there was reference to arbi- 
tration after preliminary decree had been pass- 
ed and he relied on tliem as supporting the 
position that the power to refer to arbitration 
could be exercised until the suit terminated by 
fil? passing of a final decree. In the case in 
22 Cal 425 (O)’ already referred to there was 
a reference to arbitration in a partition suit 
after the preliminary decree and that was -re- 
lied on as saving limitation. In — ‘Radhey 
Lai V. Kanhai Lai’, AIR 1939 Pat 526 (X) the 
facts were that in a partition suit there was 
a preliminary decree and thereafter an award 
was made by certain arbitrators effecting a 
division of the properties. A decree was pass- 
ed in tei*ms of that award. The question that 
arose for determination was whether the appeal 
against that decree was competent. In hold- 
ing that the appeal did not lie Fazl Ali J ob- 
served as follows: 

“It is next contended that the present case 
did not fall within the second schedule of 
the Civil Procedure Code at all because this 
schedule is intf^nded to apply to those cases 
only where a decree is based wholly upon the 
award of the arbitrators, whereas in the 
present case the final decree is based partly 
upon a preliminary decree and partly upon 
the award of the arbitrators. This conten- 
tion must be negatived on the short ground 
that there is nothing in the Code to prevent 
the parties from referring the matter in 
difference between them to arbitration at any 
stage of the suit that it is not quite 
correct to say that the final decree which has 
been passed in the suit is not whoUy based 

aw^d of the arbitrators. It is true 
that the parties agreed among themselves as 
to their respective shares and this agreement 

preliminary decree 
but the division of the properties which is 

the subject of the final decree was wholly 
based upon the award of the arbitrators.” 

I? “I Ramlal v. Deoraj’, AIR 1922 All 173 (Y) 

the facts were that a decree passed by the 
Subordinate Judge of Ajmer was taken up in 
appeal to the District Court and was there 
confirmed. Thereafter under S. 17 , Aimer 
Courts Regulation, the case was referred to 


\ 
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the High Court of Allahabad and it was tliere 
pending. At this stage the parties filed an 
application in the District Court asking for a 
reference of the disputes to arbitration. That 
was done and resulted in an award. The ques- 
tion was whether there was a valid reference 
to arbitration. The following observations oc- 
curring at page 94 are relied on by the learned 
counsel for the apixillant as supporting his 
contention : 

‘Tn our view the best analogy is that of a 
preliminary decree and a final decree, and 
jjending the final order of the Ajmer Court 
on receiving llie answers of the High Court to 
the reference, the suit was still, to adopt the 
language of the arbitration schedule in the 

Civil Procedure Code ‘pending judgment’ 

In our opinion., in spite of the reference to 
the High Court and not in any way because 
of the reference to the High Court, or be- 
craise of anything which the High Court said, 
this was an arbitration in a suit in which 
the parties agreed that the matters between 
them should be referred to arbitration. By 
para. 1 of sch. II, Civil P. C., they were, at 
any lime before judgment was pronounced, 
at liberty to apply to the Court which ox'der- 
ed the order of reference.” 

(28) In — ‘Mohinder Singh v. Ramindar 
Singh’, AIR 1944 P C 83 (Z) vvhich was cited 
on behalf of the appellant there was a reference 
to arbitration by the appellate Court and in 
upholding the validity of the award passed 
thereon the Judicial Committee observed as 
follows : 

“Their Lordships are of opinion that the sub- 
ject of the submission to arbitration clearly 
was the whole dispute and not merely the 
matter of the appeal, and the order of the 
Court referring the matter confirms this view. 
In their Lordships’ opinion there is no ground 
for impugning the validity of this award.” 
That was not a case of a reference of a suit 
to ai'bitration after the passing of a preliminary 
decree and the observations quoted above are, 
therefore, not apposite to the present case. 

(29) The learned advocate for the appellant 
also called in aid the analogy of O. 23, R. 3, 
C. P. C.. under which it has been held that 
there can be a compromise of the matters in 
the suit after the passing of a preliminary de- 
cree. The decision in ‘AIR 1936 All 9 (R)’ has 
already been referred to. 

(30) In — ‘Lalta Prasad v. Kedarnath*, AIR 
1936 Oudh 320 (ZA) the facts were that there 
was a preliminary decree in a partition suit 
and against that there was an appeal pending. 
Then tliere was a compromise between the 
parties and the Court of first instance passed 
a decree in terms thereof under O. 23, R. 3. It 
was held that as the .suit was pending in that 
Court until a final decree was passed it had 
jurisdiction to pass the decree under O. 23, R. 
3 C. P. C. There is no reason why the same 
principle should not apply to references to ar- 
bitration. It must, therefore, be lield that the 
order of reference dated 21-7-1944 was within 
the jurisdiction of the Sub Court and that the 
award could not be impeached on the ground 
that it was without jurisdiciion. 

(31) It is next argued that in any event the 
reference should have been limited to fiie niat- 
ters still remaining to be decidi'd and that as 
it included all the matters in the suit including 
those already decided it was illegal. It is 
contended on behalf of the appellant that the 


award is confined to the matters not decided by I 
the preliminary decree that the decisions of I 
the Court that foreign immoveables could not I 
be divided, that defendant 1 was not entitled to I 
remuneration, that no contribution need be I 
made for ‘Seer murais’ had all been adopted I 
in the award and that the objection of the I 
respondents had no foundation on the facts of I 
the case and that, therefore, the question did 
not arise for decision. But it is clear from the 
award that the arbitrators intended to & did de- 
cide all the matters in dispute in the suit. The 
interim award sets out tlic several proceedings 
pending between the parties including A. S. No. 

115 of 1944. In para. 48 the award deals wiln I 
the subject-matter rf X. A. No. 983 of 1913 and i 
A. S. No. 115 of 1944. Paragraph 54 provides I 
that A. S. No. 115 of 1944, A. S. No. 119 of 
1944 and A. S. No. 499 of 1944 should not be 
prosecuted and it also decides the question of 
costs in the appeals. It cannot, therefore, be 
said that only those matters which wore not 
decided by the preliminary decree were dealt 
with by award. The reference is certainly 
general. 

(32) Even on the basis that the leferenc? and 
the award were not limited to maitors left 
undecided by the preliminary judgment, the 
question still remains whether they are for that 
reason illegal. No authority has been cited in 
favour of such a contention. Nor is there any- 
thing in the language of S. 21, Arbitration Act, 
to support it. Under that section all the mat- 
ters in dispute in the suit could be referred to 
arbitration without any limit or qualification, 
provided the three conditions mentioned there- 
in are satisfied, namely, that the reference re- 
lates to matters in dispute in the suit, that all 
the parties interested agree to the reference and 
the suit has not been disposed of by judgment 
which, as already held by us, must mean that 
the suit is pending. There is no further limi- 
tation under the section that only those mat- 
ters in dispute could be referred which have 
not been decided by fne Court. Once the con- 
ditions laid down in Ihe seclio*i are satisfied 
the jurisdiction of the Court to refer the entire 
subject-matter of the suit to arbitration is ab- 
solute and unqualified. The. reference is ac- 
cordingly not open to objection on this ground. 

(33) It is finally argued that as oppesls 
against the preliminary decree were pending 
in the High Court it was only that Court that 
could refer the dispute to arbitration and that 
the Subordinate Judge had no jurisdiction to 
make the reference. This contention again is 
not sought to be supported either by reference 
to the language of S. 21, Arbitration Act, or 
by any authority. There is nothing in S. 21 to 
limit the power of the Court to refer matters 
to arbitration because of the pendency of an 
appeal; so long as the action is pending in 
that Court its jurisdiction to refer is complete. 

It is contended that it would be inconvenient 
for two Courts to have concurrent jurisdiction 
to refer the same matters to arbitration; that 
it will result in a conflict of jurisdiction, 
that there might even be inconsistent awards. 
But if it is a question of deciding which o' 
two Courts has the power to refer disputes to 
arbitration there is no reason why the choice 
should fall on the appellate Court and not on 
the trial Court. It is contended that in res- 
pect of matters decided by the prelipiinary 
judgment the jurisdiction vests only with w 
appellate Court and not with the Court of nrst 
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instance but it can equally be contended that 
in respect of matters not covered by the pre- 
liminary judgment the jurisdiction is exclu- 
sively vested in the trial Court and not in the 
appellate Court. Mr. K. Bhashyam Aiyangar 
■on behalf of the respondents relied on certain 
observations occurring in — ‘Nandranr v. Fakir- 
chand*j 7 All 523 at p. 526 (ZB) as supporting 
his contention. There the suit had been final- 
ly disposed of by tire Subordinate Judge and 
an appeal against that decision was pending 
in the District Court. The appellate Court) 
made an order calling upon the Subordinate 
Judge to submit revised findings on certain is- 
sues and the hearing on those issues was pend- 
ing in the sub-court. Then there was a re- 
ference to arbitration and the question was whe- 
ther it was valid. Holding that it was invalid, 
Mahmood J. observed as follows: 

‘T am of opinion that when a Court has dis- 
posed of a case and passed a decree upon it. 
the jurisdiction assigned to the Court ceases, 
so far as that case is concerned, and can be 
revived only in the manner and to the ex- 
tent which the law prescribes,’* 

This observation could have no aopTcation 
when the suit itself has not been finally dis- 
posed of. If anything it supports the position 
of the appellant. Mr. K. Rajah Aiyar referred 
to the following passage in the judgment of 
Sundara Aiyar J. in — *Atchayva v. Sri See- 
fhara^a^handra Rao’, AIR 1915 Mad 1223 at p. 

When, ^ere^re, a suit had been disposed of 
by the first Court and an appeal is preferred 
the Court of appeal is seized of the cause and 
tos the powers and duties of the first Court ” 
'V/hm once it is conceded that the action is 
pending until it is finally disposed of by a final 
decree, the Court where it is pending has the 
power under S. 21, Arbitration Act, to refer the 
matters in dispute to arbitration. This objec- 
tion must also be overruled. 

(34) It now remains to deal with the last 

’Objection of the respondents that the award is 

bad on the merits on account of coercion on 

the part of the plaintiff and misconduct of the 
arbitrators. 


(35) The respondents put forward five charge 
under this heading: 

1. It was argued that defendant 1 was not 
tree agfut in consenting to the reference 1 
the arbitration and that he signed Ex P i 
under coercion and undue influence. The on] 
basis for the charge is that defendant 1 ha 

marriage of his daughter for 25-t 
.1944, that the plaintiff having obtained a 
order for the appointment of a Commissione 
* ■? . possession of papers in the possessio 
of defendant 1 on 5-7-1944, defendant 1 cor 
sented to the arbitration with a view to avoi 
humiliatioii and disgrace. It is difficult to se 

charge of coercion or undue influenc 
oould be laid on these facts. The 1st defer 
-dant has not gone into the box. The interir 
award which was pronounced on 1 - 8-1944 wa 
:signed by all the defendants. There were als 
repeated extensions by the Court of the time fo 
the ming of the award by the arbitrators Vid 
Bx. D. 15 series. This charge must, the^efo^^ 
be rejected as not made out. 

2. The second charge relates to the decisio] 
in para. 50 of the award that defendants 1 an« 
•2 should pay Rs. 1,75,000 to the plaintiff on ac 
<}Ount of charges of mismanagement by defen 
dant 1. The contention of the respondents i 


that the judgment decided that the plaintiff 

entitled to call for general accounts 
and that, therefore, the decision of the arbitra- 
^rs was opposed to the finding of the Court. 
But a reading of the preliminary judgiuent 
shows that though the Court held that defen- 
dant 1 was not liable to render an account 
generally nevertheless he would have to ac- 
count for monies traced into his hands and not 
proved to have been spent for the joint family 
purpose in accordance with the principles laid 
down in — ‘Official Assignee, Madras v. Raja- 
badar Pillai’, AIR 1924 Mad 458 (ZD) and — 
‘Vaikuntam v. Avudiappa’, AIR 1937 Mad 127 
at p. 129 (ZE). There is no basis for the con- 
tention that the plaintiff was not entitled to 
relief if misappropriation was established and 
the award of the arbitrators is, therefore, with- 
in their province and further this finding was 
embodied in para. 17-A of the interim award, 
Ex. P. 15, which recjtes that defendants 1 and 2 
agreed to this and this award is signed by 
them. TUe final award only incorporates what 
had been decided in para. 17-A of the interim 
award, with the consent of the parties. There 
is no substance in this objection. 

3. The next objection is that the decision of 
the arbitrators on the question of jewels was 
opposed to the judgment in the suit which had 
declared that the Commissioner should decide 
whether the gifts of the jewels in favour of the 
several members of the family pleaded by the 
defendants was true and was binding on the 
plaintiff. In para. 19 of the award the arbitra- 
tors state, 

“We have determined that all the jewels com- 
prised in schs. 2, 2-a and 2-b belong to the 
family in common and no one has any sepa- 
rate right to them.” 

That is to say they have rejected the story of 
the gifts of the jewels to the several members 
of the family. This is within the directions 
given in the preliminary judgment. Moreover 
it is stated in the award that both the parties 
have accepted this decision. This statement ofi 
the arbitrators has not been controverted by any! 
evidence on behalf of the defendants and must 
be taken to be correct. Vide — ‘In re: Hara- 
simhuiu Chetti’, AIR 1924 Mad 274 (ZF). There 
were some complaints about the valuation of 
the jewels but that is not a ground for setting 
aside the award. 

4. The next complaint is about the direc- 
tions in para. 56 of the award. It is provided 
therein that in respect of taxes payable by the 
family in Burma and in India the accounts had 
been taken till that date; that if there is any 
refund of the taxes with reference to the orior 
period the plaintiff will be entitled to ‘half 
share therein and if any further tax is payable 
for that period the defendants alone shall be 
liable to pay the same and that in respect of 
this obligation the defendants should execute 
an indemnity bond in favour of the plaintiff. 

It was contended that the arbitrators whose 
authority extended to only to effect a division 
exceeded the same by providing for indemnity 
bond being executed. The Subordinate Judge 
has rightly held that this is incidental to effect-' 
ing a partition and that the arbitrators had 
not exceeded their authority. Vide para 28.^ 
We agree with this finding. It may also be 
noted that it is recited in para. 56 that the 
defendants consented to it. 

5. The last objection raised by the defen- 
dants is with reference to the award of interest 
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on the amount payable to the plaintiff from 
15-8-1944 to 5-12-1944. The arbitrators state 
that they have settled the accounts as on 15-8- 
1944 and the award of interest from that date 
is within their authority. This objection must 
therefore, fail. * 

(36) Mr. T. M. Krishnaswami Aiyar appear- 
ing on behalf of defendants 3 to 5 argued that 
the award was not binding on defendants 3 to 
5 because defendant 1 who acted as their 
guardian ‘ad litem’ in the suit did not protect 
their interests; that he was negligent in not 
raising the plea that the amounts entered in 
the ‘Thanathumaral’ account of defendant 1 
belonged only to him and to his branch and 
that, tnerefore, the award was not binding on 

I them. The interests of defendant 1 were not 
adverse to that of defendants 3 to 5 and there 
is no sound reason for holding tliat defendan;s 
3 to 5 are not bound by the action of defendant 

(37) Thus all the objt^ctions put forward bv 
the defendants to tho validity of the award 
fail and there should accordingly be a decree 
in terms of the award. The order of the lower 
Court is, therefore, set aside and this appeal is 
allowed and it is directed that a decree be pass- 
ed in terms of the award. The appellant is 
entitled to his costs throughout. The memo 
of objection is dismissed without costs. 

(38) On our finding that the award is valid 
and that a decree be passed in terms thereof 
it would be really unnecessary to discuss the 
questions arising in A. S. No. 115 of 1944, A. 
S. No. 199 of 1944 and 499 of 1944 and C M* 
P. Nos. 3273 and 3274 of 1944 and C. M. A. Nos: 
661 and 49 of 1947, and C. R. P. No. 1247 of 
1946. But as the matter is one which might 
be taken in appeal to the Supreme Court we 
have considered it desirable to hear all these 
appeals and record our findings thereon. 

(39) ‘A. S. No. 115 of 1944’:— This is an 
appeal preferred by defendant 2 in O. S. No. 
91 of 1941 on the file of the Sub Court, Deva- 
kottah, against the preliminary judgment and 
decree dated 29-12-1943. The facts leading up 
to this appeal have been set out in our judg- 
ment in C. M. A. No. 210 of 1946. The only 
point that arises for decision in this appeal 
apart from the contention in A. S. No. 199 of 
1944 is about the correctness of the order in 
I. A. No. 988 of 1943 whereby the Subordinate 
Judge declined to receive the additional written 
statement sought to be filed by defendant 2. 
The plaintiff had alleged in paras. 6 and 8 of 
the plaint that his father Chidambaram Chet- 
tiar had invested joint family funds in the 
vilasams of the members of the family, male 
and female and claimed his half share in these 
amounts and in the accretions thereto. The 
1st defendant who is the father of the appM- 
lant and manager of the joint family admitted 
this claim. The 2nd defendant filed a written 
statement adopting that of defendant 1. After 
the suit had been pending long and had been 
posted peremptorily for trial, defendant 2 filed 
I. A. No. 988 of 1943 seeking to raise a new 
and inconsistent plea. In the additional written 
statement which was proposed to be filed it 
was alleged that the two sums of money of 
Rs. 2,10,251-4-0 each were separately set apart 
in the name of the plaintilT and defendant 1 
and that 

“by reason of the said transactions the said 
two sums constituted the individual and sepa- 
rate monies of the respective branches of 


the plaintiff and the 1st defendant and that 

they are not the property of the family liable 

to division in this suit.” 

This is inconsistent with the admission mad-- 
by defendant 1 that those amounts with their 
accretions are divisible among all the membe'*s 
of the family and that the plaintiff is entitled 
to a half share therein. The plaintiff opposed 
this application on the ground that it was in- 
consistent with the previous statement, that it 
was belated and that it was defendant 1 who 
was behind this application. The Subordinate 
Judge accepted this contention and dismissed 
the application. 

The only point for detenninatio*n in this 
appeal is whether there is ground for permitting 
defendant 2 to put forward his present case.. 
It may be mentioned that even the additional 
written statement does not disclose any legal 
plea. The parties belong to a family which has 
been carrying on hereditarily money lending 
business & all the assets in the iiirnds of Chi- 
dambaram Chettiar would be joint family pro- 
perties. That being the position, merely setting 
them apart in the ‘Thanathumaral* accounts 
would not destroy their character as joint fa- 
mily funds. No partition is pleaded for 
obvious reason that this formed only a small 
portion of the joint family assets and all the 
other properties continued to be joint. No gift 
is pleaded; of course gift of joint family pro- 
perties would be void. In fact monies were 
set apart not merely in the names of the plain- 
tiff and defendant 1 but also in the nantes of 
the female members of the family. The addi-' 
tional written stat'^ment is open to the objec- 
tion that it contains really no substantial plea 
and that it is sought to be filed only with the 
object of delaying the hearing of the suit. 

(40) The 2nd defendant was a minor, a few 
years old in 1925, when the ‘Thanathumarar 
accounts were opened. He could have had no 
personal knowledge about this matter. It is 
not stated how he came by any new materials 
throwing fresh light on the question. It is 
obvious that defendant 1 finding himself con- 
cluded by his own admissions has set up de- 
fendant 2 to put forward a plea which is as 
unsubstantial as it is belated. It may also be 
mentioned that defendant 2 has endorsed his 
consent to the interim award. Ex. P. 15, in 
which it is expressly stated that the parties 
ag''eed to divide all the ‘ThanathumaraT amounts 
which were the subject-matter of I A. No. 988 
of 1943 and A. S. No. 115 of 1944. We are • 
satisfied that there is no substance in the con- 
tentions sought to be raised in I. A. No. 988 
of 1943 and that the Subordinate Judge has 
exercised a sound discretion in dismissing this 
application. There is no other point in this 
appeal and it is accordingly dismissed with 
costs. 


(41) ‘A. S. No. 199 of 1944’:— This is air 
appeal preferred by defendants 1 and 3 to 5 
against the preliminary decree in O. S. No. 91 
of 1941, Sub Court, Devakottai. Four conten- 
tions were urged in this appeal. 

1. The 1st defendant pleaded in para 22 of the 
written statement that according to the usual 
practice obtaining in the Nattukottai Chetti 
community the manager is entitled to a decent 
remuneration for managing the joint family 
business and the properties. Issue No. 10 re- 
lates to this question. The witnesses examin- 
ed on the side of the plaintiff deny the existence* 
of any such custom. D. W. 1 and D. W. 2 ara 
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examiD^fd on the side of the appellants for 
proving the custom. D. W. 1 stated that h^ 
received some amount as remuneration for the 

• I I • . , . ss un^t./ r an agreement 

with his brother. He dees not speak to any 
custom prevalent in the community. D W 2 
merely stated that at a partition between him 
and his brothers the panchayatdars gave him 
three jewels towards his remuneration The 
custom pleaded is a very unusual one and runs 
counter to the fundamental conceptions of joint 
family. The evidence in support of this is ab- 
solutely worthless and was rightly rejected bv 

, the lower Court. This point must be found 
against the appellants. 

2. It is next contended that the plea of th^ 
appellants with reference to the jewels should 
have been accepted. The Subordinate Judge 
did not negative the claim of the appellants to 
the jewels but only directed the commissioner 
to enquire into the truth of the gifts and about 
their reasonableness if they were true. The 
learned advocate for the appellants has been 

o?th « ^^ything against the soundness 

accordingly be confirmed. 

apfjellants re- 
lates to item No. 3 in schedule A. There is a 

which IS being conducted at that place 
and the api^llants want that this charity mi^ht 

There is not even a plea in fhp wrr,*+fi« ’ 
ment that this property had been dedicated to 
rejected. contention must accordingly^ be 

4. Lastly it is contended that it is customarv 

PrelS to 

sisters and that joint family properties cum 
«ent for that purpose might \S: s^ a^rt onH 
the balance alone be divided Thic 
legal obligation and the partis mipht -t 
to make their own presents as and^ when oc 
casion arise in accordance with their wHUn^' 
ness and ability. The lower Court ho 
rejected this claim. In X rS thic o 

Sub Court, Devakottai Thl 

in this annpni ic contention raised 

incurred on behalf of expenses 

bers of the family ^ter 

by such member are deblted^To ’’h*® 
individual account so as to eniisHoi 

of the members of the fal^nt In ^fh 

family properties and to be adjusted^ot^°+h* 
time of the partition ” adjusted at the 

and the point for d°temiMt;nn 
there is a custom that Z amounJI 
as debits in the ‘Pathuvazhi’ 
debited against the shares of 

members at the .time of the pamtion Th’' 
evidence in the case shows that tho™ 

practice in the Nattukottai ChetLr coXunitv 
■ for a member of the family to live 

the joint family is thereafter enter^ inZ 

Kparate account called ‘Pathuvazhi’. The cus 
tom as pleaded by the plaintiff is that 111 Z 
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amounts drawn by him and entered in the 'Pa- 

h?r T^e ^ ^®bited against 

dra^ by the members for their rIafntSe 
If the custom pleaded by the plaintiff is to be 
accepted in its entirety it would mean that in 
a joint family members have no right of main- 
tenance after marriage, a position which Is 
inconsistent with the fundamental character of 
the joint family. The evidence adduced on 
behalf of the plaintiff does not, however, go so 

u 'r? Castes and Tribes of Southern India 
by E. Thurston, (Vol. V page 253) there is the 
following extract from an aiticle of late 3un- 

J* bearing on this custom: 

The first and chiefest aim of a Nattukottai 
cnetti is to make as much money as possible 

He does not regard usury as a sin As soon 

as he marries, his father gives him a sepa- 
rate home, or rather compels him to live 
separately, though often in the same house 
as his parents. This makes him self-reliant 
^d produces in him a desire to save as much 
money as possible. He is given a 

allowan^ out of the paternal estate, but if 

he spends more, he is debited with the excess 
amount.” 

The existence and scope of this custom cam- ur> 
for decision in ‘A. S. Nos. 212 and 214 of 1923“ 
on the file of this Court. Pandalai J. held tha^ 
the custom was not made out. With reference 
to the evi^nce adduced in support of this cus- 
hold bid at revolutionising thf> law of 
partition among Nattukottai Chetties by 
gving a novel meaning to their thrifty me- 

thod of upkeeping family accounts failed 
miserably.” 

He went' on to hold that the monies spent for 
the maintenance, marriage and other legitimate 
joint family expenses could not be debited 
against the members though they were en- 
tered in the ‘pathuvashi’ accounts. Curgeuven 
J., [however, differed. On this difference ot‘ 
opinion the matter came before Madhavan Nair 
J. who proceeded to decide the case on 
footing that the custom had not been made dut 
and granted a decree on the basis of an 
ment of the parties. 

(44) The next document relied on is Ex F 
4(a) which is an award of the panchavatfiar*? 
in O. S. No. 3 of 1936 on the file of th^ Sub 
Court, Devakottai! There is a provision in 
the award that the -Thanathu’ drawings o" 
each party should be debited against them p' 

W. 7 is examined in connection with this bu<^' 
he IS unable to remember what amounts vtem 
drawn in the ‘Pathuvazhi’ account If 
unrelated to joint family exXsps hal^TJn 

Z'Xmblr^s rightlyXbited agitet 

tlte ^mbers The same criticism applies to 
Ex. P. 6 which is the report of the rommic 
sioner appointed in O. S. No. 73 of I937^h» 

to whether the amount^ 
expenses or not. The rl 

appear to be a case of 
‘Pathuvazhi a^ all and is of no help in dete»'- 

mimng the p- int now at issue. The real e^/i^ 
dence in sup^rt of this custom is vague, in- 
definite and discrepant. P. W. 1 stated that 
^rtain amounts were adjusted by agr^meT 
He also deposed that the eldest member of the 
family who manages the properties of the fat 
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rr.ily is not entitled to any remuneration. P. W. 

3 stated that when amounts are spent on indi- 
vidual needs they would be drawn on ‘Pathu- 
vashi’ account and debited to individuals; they 
v/ould be in accordance with Hindu law. His 
evidence does not support the contention that 
even monies spent for maintenance could be 
debited against the member. P. \V. 4 also 
stated that whenever monies were requir^ by 
a member the purpose would be mentioned, 
that if it is a joint family _ purpose it would 
l.*e shown as expenses and if it is a personal 
expense it would be debited to personal ac- 
rount. This completely destroys the case of 
tiie plaintill. P. W. 5 deposed to his having 
-otllcd several disputes but he is unable to 
remember the nature of the disputes or other 
^'etails. 

45) It will be seen, therefore, that there is 
'no definiteness or certainty about the custom 
I, leaded. According to one version the mana- 
ger will fix the amount payable to each mem- 
I -er when he begins to live separately and it 
IS only the balance that will be debited against 
ibm Arcordincr to another version the whole 
of it will be debited. Then again according 
lo one version the joint family expenses would 
not be debited but only the personal ppenses 
According to another version all of them will 
be debited. In this state of evidence and 
having regard to the fact that the custom is 
, one which is radically opposed to the funda- 
mental conception of Hindu joint family it 
must be held that the plaintiff has not dis- 
charged the burden which lies heavily on him 
of establishing the custom. That is the con- 
clusion of the Subordinate Judge and we agree 
with it. In the result this appeal also w'lll be 
dismissed wdth costs. 

v46) ‘C. M. P. Nos. 3274 and 3273 of 1946’;-- 
la A. S. No. 115 of 1944 the plaintilT has filed 
C M P. No. 3274 of 1946 under O. 23, R. 3, 
C PC. for an order that the interim award, 
Ex. P. is, dated 1-8-1944 be treated as a com- 
promise and a decree passed in terms thereof. 
It'W’as held in — ‘Subbaraju v. Venkatarama- 
raju’, AIR 1928 Mad 1025 (ZG) by a Full Benca 
this Court that an award in respect of which 
a decree could not be passed could be treated 
s a compromise and a compromise decree pass- 
ed under O. 23, R. 3, C. P. C. '^^*5 was fol- 
lowed in a case arising out of the Arbitration 
Act of 1940— Vide — ‘Arumuga Mudaliar v. 
Balasubramania’, AIR 1945 Mad 294 (ZH). In 
— — ‘Indramani v. Nilamoni*. AIR 1950 Chissa 
169 (ZI), the decision in — ‘Arumugha v. Bala- 
subramania’, AIR 1945 Mad 294 (ZH) has been 
dissented from and it has been held that un- 
less the award is assented to after it is pro- 
v.ounced it cannot be treated as a compromise 
i under O. 23, R. 3, C. P. C., but defendant 2 
having consented to the interim award, the 
plaintiff argues that a docre'' may oe passed 
’ c-s agsinst hini under O. 23. R. C. P. C. In 
•'our opinion he is entitled to such a decree. 

^47) ‘C M P. No. 3273 of 1946’: This is for 
a Uilar decree in A. S. No 199 of 1914. For 
:he reasons already given the plaintiff is en- 
titled to a decree against defendant 1. But as 
defendants 3 to 5 were minors at the time when 
file interim award was pronounced and as no 
sanction of the Court was obtained under O. 32. 
R 7 C P C for sanctioning the compromise 
I on their behalf, no decree could be Passed as 
iogainst them under O. 23, R. 3, C. P. C. mere 


can be an order in C. M. P. No. 3273 of 19461 
only in the^e terms. 

(48) ‘C. M. A. No. 661 of 1946 and 49 of 1947’: 
These two appeals are against application filed 
in O. S. No. 91 of 1941 for passing a decree 
under O. 23, R. 3 on the ground that the de- 
fendants had consented to the interim award. 
For the reasons given in C. M. P. Nos. 3274 and . 
3273 of 1946 these appeals will have to be 
allowed and a compromise decree passed in 
terms of the award under O. 23, R^ 3 against 
defendants 1 and 2. 

(49) ‘C. R. P. No. 1247 of 1946’:--The only 
order that need be passed on this revision is 
that defendant 1 do put into Court copies of 
the correspondence for inspection by the plain- 
tiff. He is not bound to show them to the 
plaintiff before despatching them. 

(50 There will be no order for costs in C. M. 

P No 3274 of 1946; C. M. P. No. 3273 of 1946; 
C* m‘a No. 661 of 1946; C. M. A. No. 49 of 
1947 and C. R. P. No. 1247 of 1946. No orders 
are necessary in C. M. P. No, 7076 of 1947 and 
CMP No 1122 of 1947. C. M. P. No. 5329 

and 5330 of 1948 are ordered. 


B/M.K.S. 


Order accordingly. 
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GOVINDA MENON J. 

Hoode Venkataramanayya, Petitioner v. J. 
M. Lobo, Respondent. 

Civil Revn. Petn. No. 135 of 1950, D/- 24-10- 
1952. 

Contract Act (1872), S. 23 — Object oppos- 
ed to public policy. 

A ‘Kaikagada’ under which certain am- 
ount is paid as a consideration with the 
object that a ‘shanbhogue’ should not re- 
vert to his post and the person making the 
payment should continue in his place as 
a *shanbhogue’, is void under S. 23, Con- 
tract Act, as its object is opposed to pub- 
lic policy : 30 Mad 530 Rel. on. (Para 1) 

Anno: Contract Act, S. 23 N. 12. 

M. K. Nambiar, for Petitioner; M. L. Nayak 
and K, Vittal Rao, for Respondent. 

CASE CITED: 

(A) (’07) 30 Mad 530: 17 Mad LJ 252 

JUDGMENT : The learned Subordinate 

Judge finds as a question of fact that , 

tioner paid Rs. 550 to the mother of D. W . i 
only for the sake of continuing as shanbnogue 
and in consideration of D. W. 1 not reverting 
to that post. On that finding the Q^^sUon iSj 
whether the ‘kaikagada’ suffers from the in- 
firmity mentioned in S. 23, Contract Act ns 
being opposed to public policy. B has 
held in — ‘Swaminatha Aiyer v. Muthusami 
Filial’, 30 Mad 530(A), that an undenaking 
lo pay money to a public servant to inauw 
him to retire and thus make way for the a^ 
pointment of the promisor is practically traffl^ 
king in office and as such void under o. 
Contract Act. Here a sum of money was paia 
to the mother of the previous shanbhogue m 
order that the shanbhogue should not reven 

to the office. The decision in 30 Mad n 30 (AL 
applies to the facts of the present case, d 
Mr. Nambiar contends that this defence was 
not raised in the reply to the lawyer s noU^ 
Even if that is so, when once it is found on 
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the evidence, which cannot be disputed here, 
that the money was paid as consideration for 
an object, which is opposed to public policy, 
it cannot be said that the learned Judge erred 
in dismissing the suit. The civil revision peti- 
tion is, therefore, dismissed with costs. 

B/D.R.R. Tlevislon dismissed. 
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SOMASUNDARAM J, 

In re Baggiam, Petitioner, 

Criminal Revn. Case No. 264 and Cri. Revn 
Petn. No. 247 of 1952, D/- 5-11-1952. 

(a) Madras District Police Act (24 of 1859). 
S 47 — Applicabilicy to City of Madras — 
(Laws Local Rxteat Act (15 of 1874), S. 4) 
Apart from S. 2, Madras Act 8 of *1867 
which made the Madras District Police 
Act, 1859, applicable to the City of Madras 
1-9-1867, it is clear from ^ 4, Central 
Act 15 of 1874 that the Madras District 

l^^^j applies to the police in 
Madras City and hence S. 47 of that Act 
can be invoked in respect of the allegations 
made against a city constable. (Para 3) 

<b) Madms District Police Act (24 of 1859), 

fisio) ~ ~ Code 

Charge).®’ ~ Phrases — 

The word “charge” is 'not defined either 
in the Act or in the Code of Criminal Pro- 

meaning given to it 
in Wharton’s Law Lexicon is “to prefer an 
accusation against any one”. 

In S. 211, I. p. c., the charge must be 
one against any person with having com- 
mitted an offence. There is therefSrrno 
^entity of meaning between S. 47 Madras 
District Police Act and S. 211 , I p’ c with 
regard to the word “charge” in the two 
sftjops, AIR 1937 Mad 808, Rel on- 26 

^932 Cal 511^ 

j-'ibiirjg. (Para 6) 

se^utot fdr^hl‘ftate^°' Petitioner; State Pro- 

CASES CITED: 

(A) (’03) 26 Mad 640 

(B) (’09) 9 Cri LJ 170- 32 MaH 96 S 

^"3V^rTLlV^^ Cal’^!..^f‘^C^f«334: 

^"cr nV: tg "cri Lj'li '937 Mad WN 
ORDER; The petitioner in this ca<;p Viac 

convicted by the Fourth Presidency Malistrate 

for an offence under S. 47 MaHrat r»; ® . 

Police Act (Act 24 of ibsl) and slntenced'^fn 

a. fine of Rs.. 30 in default to three weeks’ 
rigorous imprisonment. weeks 

(2) The facts of the case mav 

stated as follows: The petitioner ^sent a 

tion. Ex. -P. 1 , dated 28-5-1951 to the InsnecW 

?l44"of B 2 therein that P. ^c 

of B. 2 station was troubling her Haii^ 

asking for a mamool of Rs lo that 
inducing her to run a brothS’ and that ha 

taking bribes. The petition was'^forwarded^to 

the Sub-Inspector of B. 2 station forenquir? 
P. , W 2, the Sub-Inspector of B. 2 station ird 
quired into the matter and sent a report that 
the allegations are false and that they were 
made with a view to remove the police sur- 
veiUance on her. Thereupon this complaint 
was laid in Court against the accused for an 
offence under S. 47, Madras District Police Act 


Both in the enquiry by the Sub-Inspector and 

Court beyond her statement no 
OLhei* evidence was let in in support of her alle- 
gations in the petition. In the enquiry before 
the bub-Inspector a witness was cited, who did 
not speak to anything more than that the police 
constable concerned used to come often to the 
house of the petitioner and question her in an 
• authoritative manner. In the Court the wit- 
nesses cited by her spoke to the fact that they 
saw the constable one day coming and talking 
accused. The prosecution examined P.C 
2144 in support of its case that the allegations 
made against him are false. He stated in his 
evidence that he had taken action against the 
petitioner under. S. 4 (1), Madras Prohibition 
Act and her brother Mari was also charged bv 
him under S. 75, City Police Act and tLt he 
had also taken action against the accused under 
S- 75, City Police Act in respect of girls kept 
by her in her house, whom he arrested. He 
also stated that on account of his taking action 
against her, her brother and the girls kept bv 
her, she has sent this petition agaifjst him. The 
oub-Inspector who made the enquiry was also 
examined by the prosecution and he filed a 
report which was submitted to the Commis- 
sioner of Police. The Magistrate believed the 
evide.nce of the constable, P. W. 2 and as the 
allegations m ^e petition, Ex. P. 1, were not 
substantiated by the accused, the Magistrate 
came to the conclusion very rightly in my 
opinion that the allegations contained in Ex. P. 

1 are false and that they were maliciously 
made by the accused. The petitioner was there- 
lore convicted ^ under the aforesaid section. 

J T J^'^^sion two points of law were can- 
yassed before me: (1) Section 47 is a provision 
m the Madras District Police Act and it is not 
applicable to the City as a separate City Police 
Act gov^ns the conduct of the police officers 
in the City, and therefore S. 47 cannot be 
invoked in respect of the allegations made 
against the city constable; and (2) As under 
S. 16, Police (Madras City) Act any police 
officer appointed under the provisions of Act 
24 of 1859 (Madras District Police Act) if 
employed in the City, shall have the same 
duties, powers and privileges as police officers 
under the Police (Madras City) Act, and as 
S. 47 confers a privilege only on a constable 
employed in the district and that this privilege 
is not conferred on a city constable bv the 
Police (Madras City) Act this S. 47 cannot 
apply m respect of a city constable in the 

absence ^ a similar provision in the Police 
(Madras City) Act. 

So far as the first point is concerned: it 
must not be forgotten that the Madras Dis- 
trict Pohce Act is a Central Act passed in 1859 
for the better r^ulation of the police within 
the territories subject to the presidency of the 
Fort St. George. Under S. 55 of the Act, it can 
be made applicable to any or every district by 

^ T?r ^ Provincial Government 

published in the official gazette. By S. 2, 

f provisions of Act 24 

of 1859 (Madras District Police Act) have been 
made apphcable to the persons, who at that 
time belonged to or would thereafter belong to 
the town police. By virtue of this provision, 
since 1-9-1867, when the Madras Act 8 of 1867 
came into force, the District Police Act (Act 24 
of 1859) IS in force in the City of Madras. This 
is further clear from another Act of the Cen- 
tral Legislature, viz., Act .15 of 1874. That is 
an Act for declaring the local extent of certain 
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enactments and for other purposes. Section 4 
of the above Act is as follows : 

“The enactments mentioned in the second 

schedule hereto annexed are now in force 

throughout the whole of the territories now 

subject to the Governrent of the G.^v^r-.or 

of Fort St. George in Council, except the 

scheduled district subject to such Govern- 
ment.” 

Act 24 of 1859 IS one of the Acts referred to in 
the second schedule (vide p. 257 of Vol. II of 
I the Unrepealed Central Act, 2nd Edn.). Apart 
from the Madras Act 8 of 1887, the Central 
Act 15 of 1874 makes it clear that this Madras 
i District Police Act is applicable to the p.l.ce 
I in the City of Madras. This covers pracucally 
'the second point also, though I will deal with 
'it separately. 

(4) As regards the second point about S. 16, 
City Police Act, I do not see how it takes away 
the right under the Madras District Police Aci, 
which as stated already is applicable to the 
police in the City of Madras. S.C-ion 47 creates 
an ollence in respect of not only allegations 
made against the police officer, but also for as- 
saulting or resisting any police officer in the 
execution of his duty and for aiding or incit- 
ing any other person so to assault or resist 
any police officer. This has nothing to do with 
the privileges of a constable in the City. Even 
if it is considered as a privilege, I do not see 
how it can make any dilference as the Madras 
District Police Act applies to the City also. 
There is therefore no substance in either of 
the two points raised by the learned advocate 
for the petitioner. 

(5) The only other question is whether the 
petitioner can be said to have preferred a false 
or frivolous charge against P. C. 2144. I have 
already held that the learned Magistrate was 
justified in coming to the conclusion that the 
allegations made are false and were malicious- 
ly made. The question is whether it is a charge 
against a police officer. 

(6) The word “charge” is not defined either 
jin the Act or in the Code of Criminal Proce- 
dure. The ordinary meaning given to it in 
Wharton’s Law Lexicon is “to prefer an accu- 
sation against one.” What exactly is meant by 
“charge” has been considered by two decisions 
of this Court in connection with its meaning in 
S. 211, I.P.C. The two decisions are — ‘Rayaa 
Hutti V. Emperor’, 26 Mad 640 (A) and — 
‘Sessions Judge, Tinnevelly Division v. Sivan 
Chetti*, 32 Mad 258 (B). It has also been con- 
sidered by the Calcutta High Court in — 'Abdul 
l-^kim Khan v. Emperor’, AIR 1932 Cal 511 

(C) . Both 26 Mad 640 (A) and AIR 1932 Cal 
511 (C) have been considered by King J. in — 
‘Achayya Setti v. Emperor’, AIR 1937 Mad 808 

(D) , As already stated the three decisions in 
26 Mad 640 (A); 32 Mad 258 (B) and AIR 
1932 Cal 511 (C) referred to by me deal only 
with the meaning of the word in S. 211, I.P.C. 
But AIR 1937 Mad 808 (D) deals with the 
meaning of the word in S. 47, Madras District 
Police Act. I must say that in S. 211, I.P.C. the 
charge must be one against any person with 
having committed an offence. The sense there- 
fore in which the word is used in S. 211, I.P.C. 
is difTerent from that in which it is used in S. 
47, Madras District Police Act. I entirely agree 
with King J. that there is no identity rf mea i- 
ing between S. 47, Madras District Police Act 
and S. 211, I.P.C. with regard to the word 
“charge” in the two sections. The rulings 


therefore in 26 Mad 640 (A); 32 Mad 258 (B> 
and AIR 1932 Cal 511 (C) will not apply to a 
case under S. 47, Madras District Police Act. 
1 would therefore hold that the allegations by 
the petitioner against P. C. 2144 amount to a 
false and frivolous charge against him and 
that they were made maliciously. The lower 
Court is justified in convicting the petitioner 
for an oM'ence under S. 47 Madras District 
Police Act and the sentence is not excessive. 
This petition is therefore dismissed. 

B/D.R.R. Petition dismissed. 
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RAJAGOPALAN J. 

Sis'a Venkatachalam, Appellant v. Bhamidi- 
palli Saramma, Respondent. 

Second Appeal No. 17 of 1949, D/- 3-11-1952. 

Hindu Law — Widow — Nature of estate — 
(Madras Local Boards Act (14 of 1920), Rules 
10 and 5 of Provident Funds Rules framed un- 
der Act) — (Prov dent Funds A ’t (1925), S* 
2(e) ). 

Insurance policy reassigned to widoWr 
the nominee for the provident fund, under 
Proviso (d) of R. 10(2) of Provident Fund 
Rules framed under Madras Local Boards 
Act — Amount received under the policy 
by the widow is not a part of provident 
fund and is not received as her absolute 
estate — Fact that premium was paid from 
the fund cannot make it an “increment ac- 
cruing on such subscriptions” and so Provi- 
dent fund within the meaning of S. 2(e), 
Provident Funds Act. (Para 5^ 

Anno: Prov. Funds Act, S. 2 N. 1. 

M. S. Ramachandra Rao and B. Krishna Rao, 
for Appellant; D, Narasaraju, for Respondent. 

JUDGMENT : The plaintiff-respondent in 
second appeal is the mother of the late 
Venkatanarayana who died without issue on 
21-11-1937. Subhadramma was the widow of 
Venkatanarayana. On his death, she succeeded 
to his separate properties which consisted of 
(1) the amount payable under an insurance 
policy which Venkatanarayana had taken out 
and (2) the amount lying to the credit of 
Venkatanarayana in his provident fund ac- 
count. Subhadramma acquired two items of 
immoveable properties. The finding of the 
lower appellate Court was that item 1 of the 
two items shown in the schedule to the plaint 
was acquired by Subhadramma with the 
money she got from the insurance company 
and that item 2 was purc’^ased with the monies 
drawn from the provident fund. Before 
Subhadramma died she executed the Will un- 
der which the defendants-appellants in the 
second appeal claimed the properties. On the 
death of Subhadramma Venkatanarayana*s 
mother as the reversioner to the estate of 
Venkatanarayana sued the defendants for re- 
covery of possession of these properties. Both 
the Courts held that the will was a genuine 
document. But the learned District Munsif 
dismissed the plaintiff’s claim holding that the 
two items of properties should be treated as 
the absolute properties of Subhadramma. On 
appeal, the learned Subordinate Judge held 
that while the amount in the provident fund 
of the late Venkatanarayana had become the 
absolute property of Subhadramma when it 
came to her, she had only a widow’s estate in 




Wie amount paid under the policy of insurance. 
6mce It was with that amount tnat i^em 1 had 
purchased, the Learned Subordinate Judge 
held that the plaintiff was entitled to recover 
possession of item 1 as reversioner to the 
estate of the late Venkatar.aiayana af er the 
death of Subhadramma. The defendants pre- 
ferred the second appeal. ^ 

(2) The only question for determination in 
second appeal is whether the learned Sub- 
ordinate Judge was right in holding that ihe 
amount paid under the insurance policy had 
not become the absolute property of Subhad- 

dispose of by her will 
W Venkatanarayana was in the service of 
the District Board as a school teacher. He con- 
tributed to the provident fund. He took cu. a 
policy No. 24706 in the Lakshmi Insurance Co 
It was common ground that contnbunons to 
nis policy were made out of the ameunts lying 
credit of Venkatanarayana in his pro- 
vident fund. Venkatanarayana assigned this 
i^hey to the Preside nt, District B:^rd, East 

Fund 

Bo.rd‘ 

^na s heir and widow Subhadramma under 
£iX. H. 1(b) which ran, 

“I, President, District Board, R^jahmurdry 
the assignee of the within policy, herebv 
assign all the benefits of the within nnii ^ 

to Bhammidipalli Subhadrammagaru ^ 
Buie 10(1) of the Provident Fund Rul-^s fram 

Government under S. 71(g)'' a^d s" 

192^ ^rin\ B^lids let 

^‘At the request in writing of any 

and with the consent of the District Board’ 
any portion or whole of hi <5 

the^DjStr[ct**BoaT°" invssteV°by 

uie uistrict Board in a policy of l-fa accii 
policy Sr^en lut "S® Venka^tLa"®'"'® 

Sv£, 

ed over as Provided for in^ci Jo?® reapign- 

of the proviso, shall be 

trict Board and the net 

sation shall be credited 

each subscriber.” ^ account of 

SS'to?thi co'nSn'SSw'S S- '* 

subscriber from sendee- Venkafa^®”^ ♦I'e 

« 

vice, the^Pciicy spp- 

reassigned to the nominee aSint^^h®”*,?® 

under R. 5 or to all tho 
by him under that rule iointfv® appointed 
the shares to which each of thl^ specifying 
entitled." nominees is 

It was common ground that 

It was under 

oroviso to R. 10 that the President 
Board, executed Ex. B. 1(b) assi^iS the 
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sSh^dra^a^ accruing thereunder to 

abje^undlr^thi Po^cy°Lcome‘^pirt ?f°^he n^^' 
the ^oherof^surite"^^^^ 

and .the nomination under^lhfiuil^'Af’ 

- ciai 

polk/^oTInsuraVce the 

reahLfio^"if“fL^^^ Provides for the 

Vi 

amount being credited tr» that 

n7.ree”S.S‘n?.dj. ?o? jL-rd i 

ed to the provident fund accounrof Venkati’ 

of he remembered that sub^ 

District Board could have 
done was to reassign the policy to the nominee 

would be entitled to 
g^et all the amounts that stood to the credit nf 

Provident fund ac- 

that the Xc^of the"" contention, 

(d) of the proviso to R. 10 was to mLkJ ih^L 
amount realised under the insurance policy by 
the assignee Subhadramma part of the provi- 
dent fund amount of Venkatanarayana As I 
.^I'-eady pointed out, in fact, at no tfme 

® «"der the insura^e 

policy credited to the provident fund acSSnt 

^he nominee entitled to the 

pni,yt his provident fund ac- 

Used by Subhadramma on f reass^^nm^e*'®^; 
the policy under the provisions of cl ®(dT of the 
proviso to R. 10 as part of the provident fuprf 

tr°“the 'IsTX jnoney^ha^relo^ged 

Subhadramma was ^entitred® to” Inherit^ h 

succeeded only to a widow’s estate thi^}*' ±® 
no mor© T’hA ^ ttiGroin sne 

in the Provident Funds ^Act f927**rpr^ 
cannot help the defendants The amount ^nii^ 

as ‘^ncremenra^®®- canno? be vie^^ed 

on such subscriotions** 
within the meaning of cl. 2(e) despite the fact 

rori^t! ‘‘'® Subhadramma is 

ed^ld.^c^tT””'' 

B/M.K.S. ^peal dismissed. 
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CHANDRA REDDI J. 

Sri P. M. Ratna Sabhapalhi Rao and others, 

Petitioners v. The State of Madras, represented 
by Secretary, Local Administration Depart- 
ment and others, Respondents. 

Writ Petn. No. 640 of 1952, D/- 15-10-1952. 

(a) Municipalities — Madras District Muni- 
cipalities Act (5 of 1920), S. 43 — Division into 
wards — Duty of Government. 

Government is not bound to adopt all 
proposals of the Municipality in dividing 
it into wards but has only to lake recom- 
mendations of the Municipality into con- 
sideration — Municipality after submitting 
proposal sending subsequent proposal in 
moditication or supersession of the first — 

Government does not fail to comply with 
.section in accepting eplier proposal and 
issuing a notification in accordance there- 
with. AIR 1953 Mad 392, Disting. 

(Para 5) 

(b) Municipalities — Madras District Muni- 
cipalities Act <5 of 1920), S. 43 — Division into 
wards — Mala fides — (Constitution of India 
(1950), Art. 226). 

Merely because Voters’ lists of different 
wards as constituted by Government are 
not exactly equal it cannot be assumed 
that there is want of bona fides on the 
part of the Government. (Para 6) 

Anno: Civil P.C., App. Ill, Const, of India, 

Art. 226 N. 1. 

t(c) Constitution of India (1950), Art. 226 

— Persons entitled to apply — (Miuiicipalities 

— Madras District Municipalities Act (5 of 
1920), Ss. 7 and 43). 

Notification ordering redistribution of 
wards in Municipality — Application by an 
individual for writ of ‘certiorari’ when 
there is no allegation of petitioner’s per- 
sonal interest having suffered is not main- 
tainable on the allegations that notification 
did not comply with S. 43 and that redis- 
tribution was not in public interests: AIR 
1953 Mad 94, AIR 1951 SC 41, 48 Cal WN 

767 and (1897) 1 QB 498, Rel. on. 

(Paras 8, 9) 

Anno: Civil P. C., App. HI, Const, of India, 

Art. 226 N. 6. 

(d) Oaastitution of India (1950), Art. 226 

— Issue of writ ‘ex debito justitiae* (Muni- 
cipalities — Madras District Municipalities 
Act (5 of 1920), Ss, 7 and 43). 

It is not incumbent on Government 
either under the District Municipalities 
Act or under the rules framed for elec- 
tions to divide wards so as to ensure 
their equality of voting strength or to make 
it easy for members of particular com- 
munity to be elected. There is no viola- 
tion of natural justice in not manipulat- 
ing the wards to ensure their success and 
hence a writ ‘ex debito justitiae’ will not 
be issued on the application of a person 
who has no personal interest. 

(Paras 10, 11) 

Anno: Civil P.C., App. Ill, Const, of India, 

Art. 226 N. 1, 6. 

t(e) Constitution of India (1950), Art. 226 

‘Certiorari* — Interference with electoral 

process — (Municipalities — Madras District 
Municipalities Act (5 of 1920), Ss. 7 and 43). 


A. 1. R. 

Interference with electoral process is 
not warranted by Art. 226 — Redistribu- 
tion of wards is a matter purely within 
ambit of executive power — Matter is 
not justiciable and cannot be brought up 
for writ of ‘certiorari’ before High Court. 
(1946) 328 US 549; (1950) 339 US 276 and 
WP No. 568 of 1952 (Mad), Rel. on. 

(Para 14) 

Anno: Civil P.C., App. Ill; Const, of India, 
Art. 226 N. 13. 

N. Subramaniam and G. V. Krishna Sarma, 
for Petitioners; Govt. Pleader, for Respondents. 

CASES CITED : 

(A) (’53) AIR 1953 Mad 392: (WP No 648 
of 1952) 

(B) (’53) AIR 1953 Mad 94: (WP No 244 
of 1952) 

(C) (’51) AIR 1951 SC 41: 1951 SCJ 29 

(D) (’44) 48 Cal WN 767 

(E) (1897) 1 QB 498: 66 LJ QB 403 

(F) (1946) 328 US 549: 90 Law Ed 1432 

(G) (1950) 339 US 276: 94 Law Ed 834 

(H) (’52) WP No 568 of 1952 (Mad) 

ORDER : This petition relates to the Muni- 
cipal Council, Guntur and is taken out by 
twelve persons stated to be the members of 
that Municipality for calling for the records 
and for quashing the notification issued by 
the Government in G. O. No. 1298, Local Ad- 
ministration dated 1-7-1952. In 1949 the 
strength of the Municipal Council, Guntur, 
was fixed at 32 and as the census of 1951 dis- 
closed an increase in the population, the 
strength of the Council had to be increased 
to 36 in view of the provisions of S. 7, District 
Municipalities Act. This necessitated re- 
division of the wards into 32. Under S. 43, 
District Municipalities Act, the Government 
have to consult the Municipalities concerned 
before dividing the municipality into wards 
and doing other things mentioned in that sec- 
tion. Accordingly the Goyernment called for 
proposals from the Municipality with regard 
to the division of it into wards and also the 
wards in which seats if any should be reserv- 
ed under sub-s. 3 of S. 7 of the Act. On re- 
ceipt of this communication the Municipal 
Council passed a resolution on 1-11-1951 ap- 
pointing a sub-committee of eight of whom 
two of the present petitioners were inembers 
for formulating proposals to be submitted to 
the Government regarding division into 
wards. In order to consider the recommenda- 
tions of the sub-committee, a meeting of the 
Council was called for on 7-3-1952 and the 
agenda specifically included the consideration 
of the proposals of the sub-committee with 
regard to division of wards. But as there was 
no quorum, the meeting had to be adjourned. 
By a notice dated 13-3-1952 the meeting was 
fixed for 27-3-1952. On that day a point or 
order was raised that the meeting 
validly summoned as the notice for 
ing and the agenda were not signed by me- 
Vice-Chairman, the basis of the objection oe- 
ing that the Vice-Chairman left the town on 
the 16th evening and so he could not nave 
signed either the notice or the agenda, BUv 
this point of order was ruled out by the Vice^ 
Chairman who was then presiding on tne 

ground that, the notice and the 
signed on the 13th and there was aosoltiwy 
no force in the point of order. Thereafter the 
proposals of the sub-committee were 
dered and were accepted with slight modin- 
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cation and they were communicated to the 
Government. On 30-5-1952, some members of 
the Municipal Council sent a requisition fox- 
summoning a special meeting for the purpose 
of reconsidering the resolution of 27-3-1952. 
Accordingly the special meeting was summonl 
ed and at that meeting it was resolved that 
the resolution of 27-3-1952 should be recon- 
sidered. The meeting was adjourned to 20-6- 
1952 and on account of some inconvenience to 
some of the members, the meeting could not 

postponed to 

20 (23?)-6-1952. On 23-6-1952 at about 11 
0 clock when the Council was in meeting, a 
notice was served on the Vice-Chairman by 
an advocate informing him that a suit was 
filed by one of the municipal councillors for 
an. injunction restraining the Municipal Coun- 

97 /"i Q?o resolution passed on 

27-3-1952. Immediately the Vice-Chairman read 

out me notice received by him and adjourn- 

meeting entering in the minute book 

that the matter of reconsideration of the reso- 

lution was *sub judice’ and left the meeting. 

r.ir+* affidavit in support of the 

petition for the issue of writ of ‘certiorari* that 

17 members of the Council stayed behind, 
elected one of them as the president of the 
meeting and passed a resolution making cer- 

forwarded to the Govern- 
ment for the division of the wards. This 
seems to have been communicated to the Gov- 
ernment and it is stated that these proposals 
were before the Government before the^noti- 
fication now sought to be quashed was issued. 


grounds of attack against the 

tta Ssf «rgL”s„sX‘ if 

^ofafs made "on 

de^aLn’^'is'^ w"hetrer"'The‘'’^o'°^^ 

c7|aS 

thus: • ® Act runs 

“coun^ciborf°%o‘’a XSal^'councjr 

Provincial Government aft^r 

Municipal CauncTSk ‘“'noXcSS 

(a) divide the Municipality into wards, 

(b) determine the wards in which the seats 

if reserved under sub-s (3) of I’ 

7 shall be set apart, and ^ ^ 

are re- 
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We are not concerned with the other nrc • 

If'fu fh that under S 

before d yiding the municipality iX wards is 

to consult the municipality concerned 

issuing a notification regarding the dSn 

the Qovernment should have the advice of the 
Municipal Council that is the views of the 
concerned Municipality with regard to that 
matter. They are not bound to adopt all the 

that behalf 

All that they have to do before arriving at a 


^o lake ^^''tsion into wards is 

to take the recommendations of the munici- 

pahty into consideration they being the fins' 

on'l 7° m 2 noWflcatiL ^ssuea 

on 1-7-1952 is mainly based on the proDo«:al~ 

made^ by the municipality on 27-3-1952. 

argued by Mr. Subramaniam, vehe- 
when fresh proposa’ -vere sub- 

mitted to the Government in suj, jion or 
modification of the earlier proposals cne Gov- 
ernment were bound to act only on the sub 
sequent proposals and could not take into' 
consideration the earlier proposals. I am 
afraid I cannot give effect to this argument 
There IS no provision of law in the Act to 
compel the Government to give effect to th- 
recommendations made by the Municipalitv- 
They are not bound to accept all the reconV 
mendations of the Municipality in regard to- 

they have to df is to 

decision. Whatever may be the position if th" 
Government were to act in accordance wi"h 
the wishes or th^e resolution of the Council and 
the resolution binding on the Government it 
IS different when the Government have onlv 

municipality before issuing the 
43 the capacity of the 
on ^ advisory and it cannot insist 

accepting the later advice 
tendered by it in preference to the onrthat 
vyas given earlier. It is for the Governmew 

Sv^r will accept the advice 

given subsequently If the 
contention put forward on behalf of the peti- 
te" tWs Tf accepted, the position comes 

Tnn^ .passing the resolution on 23rd 

^ ^ municipality again had changed its 
submitted fresh proposals, the Gov- 
would have to give effect to the 
latest proposals and not to the intermediate 
proposals I do not think such a position was 

the Legislature when it 
enacted S. 43, District Municipalities Act. It 
IS not out^ of place to note in this casp tha^ 

rnet again on 18-8-1952 and 
passed a resolution submitting proposals 
which are said to be completely at variance 

with those submitted on 23-6-1952. If effect 
is given to the argument of Mr. Subramaniam 

JZemiouZ """ 

(4) In support of his contention that the’-e 
was no consultation by the GovernmLt a! 

required under S. 43 of the Act, Mr libra 

maniam rriied on a decision of Subba Rao f 

n?* PushpaiTi V, State of Madra<;^ atp 

I9o3 .Mad 392 (A). I do not think tX the 
decision has any bearing nn i 

consideration. There th^ State 

made proposals to the Muricin?! r 

Arupukottai to reserve two seats^ fnr 

in wards Nos. 5 and 12 Thp 

cil expressed the opinion that^he Coun- 

S)nsulta1krn in holding that there was 

fng regard to 12 hav- 
?9 included ward ^No 

^he view that there 
was no consultation in respect of ward No^^^ 

In the opimon of the learned Judge it could* 
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Fiot be said that there had been any consulta- 
tion or collaboration between the Municipal 
Council and the Government regards ward 
No. 2. 

(5) As I have already pointed out, the prin- 
< iple underlying the case has no application 
to this case. I think that once the Govern- 
ment had called for proposals and the pro- 
posals were submitted it is open to the Gov- 
ernment to accept those proposals in prefer- 
ence to those subsequently made. When this 
IS done, it cannot be said that there is no 
sufficient compliance with the provisions of S. 
43, District Municipalities Act. In these cir- 
cumstances there is absolutely no substance 
in the contention that the Government dis- 
regarded relevant provisions of the Act in 
issuing the notificalion on 1-7-1952. 

(6) I must also observe that there is abso- 
lutely no foundation for the allegations of 
mala Tides and high-handedness made against 
the Government. The Government acted on the 
advice tendered by the Municipality and it 
cannot be said that the action of the Govern- 
ment was mala fide, high-handed or arbi- 
trary. In this connection it cannot be over- 
looked that the Sub-Committee whose recom- 
mendations formed mainly the basis of the 
notification included two of the petitioners. 
Further in the counter filed by the Secretary 
to the Government, Local Administration De- 
partment it is stated that the Government 
considered that the wards as proposed by the 
Council on 23rd June were equitable and ap- 
proved those proposals. I do not see any rea- 
son why I should not accept this statement^. 
Merely because the voters* lists of different 
wards are not exactly equal, it cannot be 
mised that there is want of bona fldes on the 
part of the Government. It is regrettable that 
mala tides should be attributed to the Gov- 
ernment without the slightest foundation. 

(7) It was argued by the Government 
Pleader that even assuming that there was 
non-observance of the provisions of S. 43. 
District Municipalities Act, the petitioners 
have no ‘locus standi* to maintain this appli- 
cation. It is submitted that the petition's 
cannot be said to be aggrieved or affected by 
the failure of the Government to cornply with 
tt^e provisions of S. 43, District Municipalities 
Act even assuming that there was such non- 
compliance. There seems to be considerable 
force in this contention of the Government 
Pleader. It cannot be said that the rights of 
the petitioners are involved in the failure of 
tbe Government to comply sufficiently with 
the requirements of S. 43 of the Act. They 
have no direct interest in the matter. It is 
only the Municipality that can complain of it. 
The petitioners do not have any personal inte- 
rest in the matter. 

t8) In this connection, I may refer to a deci- 
.sion of a Bench of this Court consisting of the 
Chief Justice and Venkatarama Aiyar J. in 
— ‘P. Ramamoorthi, In re’, AIR 1953 Mad 
ft4 (B). The principle laid down there is that 
the right which is the foundation of a peti- 
tion under Art. 226 of the Constitution of a 
corresponding provision is a personal and in- 
dividual one and it is the person whose right 
has been affected by any particular order that 
can invoke the jurisdiction of this Court un- 
der Art. 226 of the Constitution. The learned 
Judges in that case referred to a decision of 


the Supreme Court in — ‘Chiranjitlal v. 
Union of India’, AIR 1951 SC 41 (C). 

(9) In the last mentioned case the validity 
of the Sholapur Spinning and Weaving Co. 
(Emergency Provisions) Act passed by Parlia- 
ment was impugned by a holder of a share in 
the company by moving for a writ of ‘man- 
damus’ and certain other reliefs under Art. 

32 of the Constitution. The Supreme Court 
took the view that an individual share-holder 
was not entitled to challenge the validity of 
the enactment which affects the fundamental 
rights of the company, except to the extent 
that it constitutes an infraction of his rights. 
The observations of Fazl Ali J. at p. 44 of the 
report are pertinent : 

“It has been held in a number of cases in 
the United Slates of America that no one 
except those whose rights are directly 
affected by a law can raise the question of 
the Constitutionality of that law.” 

I may also extract the observations of Das J. 
in — ‘In re Banwarilal Roy’, 48 Cal WN 767 
(D) in this connection : 

“It is a very well-known form of process and 
an effective weapon in the judicial armoury 
for the protection of the rights and ^ fran- 
chise alike of the Crown and the subjects.” 

In this connection the remarks of Wright J. 
in — ‘The Queen v. Lewisham Union*, (1897) 

I QB 498 (E) are apposite : 

“This Court would be far exceeding its pro- 
per functions if it were to assume jurisdi^ 
tion to enforce the performa' ce by public 
bodies of all their statutory duties without 
requiring clear evide ca that the person 
who sought i*s i terference had a legal 
right to i:.sist upon such performance.” 

T therefore think that the petitioners unless 
they Can allege that their personal rights are 
involved in V'e ro'ification impug’^ed they 
cannot maintain this application, U is not 
alleged how the alleged unequal division has 
affected the petiMoners personally. They do 
not state that thi.<! has in any way resulted in 
the diminution of the chances of the three 
petitioners who are said to be seeking election 
to be returned to the Municipal Council. All 
that is alleged in the affidavit in support of 
the petition is that the redistribution of wards' 
is not in the interest of the public. 

(10) Mr. SubramaniaTTi cited some cases 
which have laid down that although a subject 
not having a perso^^al right involved^ in the 
matter may not be entitl'^d ‘ex debito justitiae 
to the issue of a writ, still it is within the di^ 
cretion of the Court to issue a writ if it is 
established that th“ orders impugned are con- 
trary to the provisions of an enactment or 
principles of natural justice. I do not think 
these decisions carry the petitioners very far 
assuming the dictum laid down in those ruling 
is correct and also that it has a bearing on the 
writs to be issued under Art. 226 of the Con- 
stitution. 

(11) What is alleged in the present petition 
is that the wards are not so divided as to ensure 
the return of members of minority cominu- 
nities to the Municipal Council and that Jme 
number of voters in some wards is larger than, 
those of other wards. It is nowhere laid do^ 
that the wards in a Municipality are I® 

so divided as to make it easy for the 
of a particular community to be 
the Municipal Council. Nor can it be pretnisea 
that there is a violation of the principles oi 
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j natural justice if the wards are not so mani- 
Ipulatedasto ensure the success of the represen- 
I tauves of a particular community in the Muni- 
cipal election. It is not out of place to mention 
here that it is complained in the affidavit that 

so redistributed as to 
make it easy for a Brahmin candidate to 
be returned to the Council. There is not much 
lorce in the other complaint also Neither 
under the provisions of the District ‘ Municipa- 
lities Act nor under the Rules framed for the 
holding of elections, is it incumbent on th^ 
authorities concerned to divide the wards in 
such a manner as would ensure the equality of 
voting strength of the wards. 

^ (12) Even assuming that there is any force 
in the contention based on the disparity of votes 
in the matter of redistribution of wards that 
matter cannot be brought up for writ of ‘certi- 

There are some decisions of the United 
States Supreme Coui*t which throw some light on 

this issue In -^‘Colegrove v. G^een^ (1946) 328 

U. S. 549. The United States Supreme Court 
Reports, 90 Law Ed. 1432 at P. 1433 (F) there 

Court of lUinois to 
State into congres- 
sional districts declared invalid by reason of 

inequalities in the population of the respective 
distri^s. The ^it was dismissed by the Dis- 
■trict Court While dismissing the appeal pre- 
ferred against the dismissal of the siiit Frank 

opinion that the petitioners ask 

to competence 

• * This is one of those demands on 

judicial power which cannot be met by ver- 
bal fencing about ‘jurisdiction’. It must be 

considerations on the basis of 
which this Court, from time to tim| has 
refused to intervene in controversies. It has 
refused to do so because due regard for the 

' Government reveal- 

” W.1 » wifAi "te°i «■« g ,f 

construct the electoral prociss 5 imno?s 

«iii^ oTt«s!^ ^/nxrpiai 

ItT r^enevnnTiiJtrcnntnxT - 

™n"s mate^^tM^g 'c^^irL^lW 

mediate and active relations ® 

tests. From the deteStion'^of^ sS?h ''issSes 
this Court has traditionally held aloof It 1= 
hosUle to a democratic system to invoke the 
judiciary in the politics of the people And 
It IS not less pernicious if such judicial ^ 
tervention in an essentially political contest 

be^^ressed up in the abstract phrates of the 

Lfs'^caL^^® reasoning of the learned Judges in 

G3) The same view is embodied in — *«?ni 7 +v. 

V. Peters’, (1950) 339 U. S. 276, see United States 
Supreme Court Reports, 94 Law Ed 834 fr^ 
The residents of the Northern Di^ricts ^of 
Geor^a filed a suit in the United States Dis 
tnct Court for the Northern District attacking 
statute of Georgia which provided that county 
unit votes should determine the outcome of 
primary election, as offending against Four- 
teenth and Seventeenth Amendments. Under 

1953 Had./65 & 66 
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the topiigned statute each county was given a 
nurnber of unit votes ranging from six for the 
rnost populous counties to two for most of the 

candidates who received 

the popular vote in the county was to be 

awarded the appropriate number of unit votes 

statute was 

that the votes of the residents of the mo<;t 
populous counties had on the average but one- 

this amounted to an unconstitutional discri- 
mination against the residents. The suit was 
dismissed by the Court below. On appeal this 
was affirmed by the Supreme Court by a Majo- 
rity of Judges holding that Federal Courts con- 
sistently refused to exercise their equity powers 
m cases posing political issues arising from I 

distribution of electoral 
strength amongst its political sub-divisions. 

these rulings embody the 
sound principles and I express my respectful 
accord with them. These decisions indicate that 
questions relating to delimitation of Constituen- 
cies are Mt justiciable, they being mattes 
purely within the ambit of the executiveTower 

Government to arrange the dis- 
tribution of wards, taking into consideration 
various factors, such as compactness of area 

electoral strength etc’ 
There is bound to be disparity between one 

^he matter ^f voting 

o her^factorf ® Thf'^ 

oiner laciors. The voting strength is rot the 
sole cnter^n in these matters. As pointed out 

+iv the wards the Government have' 

to take into consideration the administrative 

o? population, the hous- 
ing accc^modation, the size of the divisions, the 
geographical position of the streets and other 

this discussion 

that the redistrib^ition of wards is not a matter 

sf 2Sir,L'’?s,s«r 

pf ^ that just at the time 

wanted ta°fnp°i Mr. Subramaniam 

wanted to file a petition purported to be one 

pnrr?®^T®^L° 7 ^- Municipality to come on re! 

declined to grant him his request for 
the reason that it was too late. Further the 

Municipality. So the request 
of Mr. Subramamam for permitting him to file 
an application on behalf of the Municipahtv to 

Ti6i°Po7r;^ r ■ ^ 

of writ of ‘certiorari* and for auashincr 


A/M.K.S. 


Petition dismissed. 
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mack j. 

t Mudali, Petitioner v. A. Venka- 

tesu Mudah and others, Respondents. 
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(a) Court-fees Act (1870), S. 7 — Determi- 

nation of court-fce — Court-fee is to be deter- 
mined in the first instance on the plaint aver- 
ments. (Para 2) 

Anno: C. F. Act, S. 7 N. 3 Pt. 4. 

(b) Court-fees Act (1870), S. 7(xi)(cc) and 
(v)(d) — Usufructuary mortgage — Lease 
back to mortgagor — Mortgagor tenant hold- 
ing over — Sale by morlgagor to third person 
subject to usufructuarj' mortgage — Suit by 
mortgagee for rent and possesion apmst 
mortgagor and third person (in his capacity as 
sub-tenant) — Suit held was governed by S. 
7(xi)(cc) and not by S. 7(v)(d). (Para 2) 

Anno: C. F. Act, S. 7(xi)(cc) N. 2. 

(c) Court-fees Act (1870), S. 7(xi)(cc) 

Question of title cannot be gone into in a suit 
for rent brought under S. 7(xi)(cc): AIR 191o 
Mad 654, Ref. 2) 

Anno: C. F. Act. S. 7(xi)(cc) N. 2 Pt. 10. 

D. Narasaraju and K. B. Krishnamurthy, 
for Petitioner; Government Pleader, for Res- 
pondents. 

CASES CITED : 

(A) (’26) AIR 1926 Cal 504: 91 Ind Cas 488 

(B) (’37) AIR 1937 Mad 91: 71 Mad LJ 842 

(C) (’15) AIR 1915 Mad 654: 27 Mad LJ 475: 

1 Mad LW 641 

ORDER: A simple poipt of court-fee is 
raised in this civil revision petition. The peti- 
tioner is the plaintiff who sued the two defen- 
dants for arrears of rent amounting to Rs. 1-n- 
0-3 and recovery of possession of the land on 
the basis of the relationship of landlord and 
tenant valuing the suit for purposes of court- 
fee under S. 7, cl. XI (ec), Court -lee-j Act. The 
District Munsif upheld ihe objection taken by 
the (5ourt-fee examiner that ad valorem court- 
fee should be paid under S. 7, cl. (v)(d). Court- 
fees Act. 

(2) Court-fee had to be determined in the 
first instance on the plaint averments. Accoid- 
inc to the plaint the original owner of the lane, 
was defendant 1 who executed an usufructuary 
mortgage on it in favour of the plaintilT. A year 
later the plaintiff leased ii back to defenc.ant 1 
for one year. The plaint allegea tliat defen- 
dant 1 continued therefore in possession as a 
tenant holding over, and further more hat de- 
fendant 2 had purchased the land from defen- 
dant 1 subject to the usufructuary mortgc4ge. 

These averments, reasonaoly and liberally con- 
strued simply mean that de.^'endant 1 had con- 
veyed his rights in the land which were only 
that of a tenant holding ever to defendant 2. 
This appears to be a fair reading of the phamt 
which in the circumstances would not justify 
an inference that the plaintilT was seeking to 
recover possession from a trespasser who was 
putting up an adverse title. Even enhanced 
court-fee can be paid on a plaint originally 
filed on the footing of landlord and tenant 
if one of the defendants puts up a defence of 
adverse title and challenges the plain! id's posi- 
tion as landlord. In Mich a case the piaintilT 
can amend his plaint and pay the necessary 
Lditional court-fee under rl. 7(v)(d) Court- 
fpps Act for recovery of possession, hven ac- 
cordine to the written statements filed, there 
fs nothing to indicate that either defendant 1 or 
defendant 2 in any way challenged the position 
of the plaintiff as the usufructuary mortgagee 


entitled to possession. Defendant 2 in his 
written statement pleaded that he purchased 
the land by a registered sale deed from defen- 
dant 1 who undertook to discharge the mort- 
gage in question. He at the same time pleaded 
that defendant 1 had not put him into possession 
at all. There is a curious allegation in para. 10 
of the written statement to the elTect thet the 
suit was brought by the plaiutitT against de- 
fendant 2 maliciously at the instigation of and 
in collusion with defendant 1. One of the de- 
cisions relied by the Court-lee examiner is — 
‘Hiralal Banerjee v. Surendranath’, AIR 1926 
Cal 504 (A) by Chakravarthi J. where the pl'^in- 
titT asked for a declaration of title and also for 
relief against one of the defendaius on the 
footing that he was a trespasser. It was held 
that the suit did not com? within the scope of 
S. 7(1), Court-fees Act. Jn the present case 
defendant 2 was certainly not impleaded as a 
trespasser but more in the capacity of a sub- 
tenant from the original tenant who was hold- 
ing over. There is some support for this view 
in — ‘Shanmuga Nadar v. Kandasami Nadar’, 
AIR 1937 Mad 91 yB). Mr. Narasimharaju for 
the Government Pleader has referred me to — 
‘Balasidhantam v. Perumal Chetti’, AIR 1951 
Mad 654 (C), which lays down that the ques- 
tion of title cannot be gone into in a suit for rent 
brought under S. 7(xi)(cc). Court-fees Act. As 
I read the plaint I find that no question of title 
is raised. If it arises at the tria- it wih not be 
gone into by the U'ial Court. This petition is 
allowed and the lower Court erder set aside 
without any order as to costs. 

B/G.M.J. Petition allowed. 
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GOVINDA MENON J. 

Madras Handloom Weavers Provincial Co- 
operative Society Ltd., Madras, Petitioner v. 
Dominion of India, represented by General 
Manager, Madras and Southern Maharatta 
Railway and another, Respondents. 

Civil Revn. Petn. No. 462 of 1950, D/- 31-10- 
1952. 

Railways Act (1890), S. 72 — Execution of 
Risk Notes A and Z — Shortage in transit — 
Burden of proving misconduct — (Goods 
Tariff General Rules, R. 15). 

When a consignor executes both the 
Risk Notes A and B, in view of the prin- 
ciple that a special contract or provision 
supersedes a general provision or a general 
contract, the parties are governed by the 
terms of risk note A which is of a special 
kind. “The fact that risk note A has been 
executed raises the presumption that the 
railway administration insisted on its exe- 
cution, because the package was either in- 
sufficiently packed or liable to leakage and 
damage. 

When the consignor does not make it 
clear under what circumstances Risk Note 
A was executed it is incumbent upon him, 
in order to mulct the railway administra- 
tion with liability for shortage of goods in 
transit, to prove misconduct on the part of 
the Railway servants. He cannot sit quiet 
and leave the burden on the railway ad^ 
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ministration for showing how the consign- 
ment was dealt with during the course of 
transit and thereafter try to let in evi- 
dence of misconduct. AIR 1948 Pat 45, Rel. 
oil* (Paras 4, 5) 

Further unless there is any evidence to 
show that the goods were weighed or that 
the weight shown in the railway receipt 
was the correct weight, there is no admis- 
sion on the part of the railway administra- 
tion that the weight as shown in the rail- 
way receipt has been received or that the 
description of the goods as furnished by 
the consignor is correct in view of R. 15 of 
the Goods Tariff General Rules. 

(Paras 5 & 6) 

Anno: Rail. Act, S. 72 N, 5, 25. 
Sriramamurthy, for Petitioner; Sampath- 
kumar, for King and Partridge, for Respon- 
dents. 

CASE CITED : 

(A) (’48) AIR 1948 Pat 45: 1948 Pat WN 36 

JUDGMENT : The plaintiff, whose suit for 
Rs. 113-6-3 being the value of the shortage of 
goods, due to him from the defendant, inclusive 
of proportionate freight charges* has been dis- 
missed, is the petitioner, in this civil revision 
petition, and the only question that arises, as 
the learned District Munsif has stated, is whether 
the defendant-railway is liable for the alleged 
loss occasioned to the plaintiff during the 
transit. There was a consignment weighing 15 
maunds 30 seers of textile material from Madura 
to Bezwada according to the railway receipt 
which is marked in the case Ex. B. 5. The plain- 
tiff as the consignee when he took delivery of the 
goods at Bezwada found that the quantity was 
short by 22 seers and he took open delivery of 
it. The present suit is for the recovery of the 
price of 22 seers of goods. The lower Court has 
dismissed the suit on the ground that in the 
absence of proof that the shortage occurred on 
account of the misconduct on the part of the 
railway, the plaintiff is not entitled to anv relief 

(2) In revision, it is argued for Messrs. John 
and Row by Mr. Sriramamurthi, that according 

tration shall be bound to disclose to the consignor 
how the consignment was dealt with througLut 
the time it was in its possession and control and 

the consignor 

is called upon to prove misconduct; but if mis- 
conduct on the part of the railway administra- 
tion or ite servants cannot be fairly inferred from 
such evidence the burden of proving such mLs- 
conduct will only be on the consignor. What is 
contended is that in this case the railway admini- 
stration has not let m any evidence to show how 
the consigriment was dealt with during the time 
It was m Its possession, in transit from Madura 
to Bezwada If the railway had let in evidenL 
to show that proper care was taken of the 
package while it was being transported both 
over the South Indian Railway and the MaSas 
and Southern Mah^tta railway, then the burden 
shifts to the plaintiff to show misconduct on the 
part of the railway servants. The argument 
therefore, urged is that there is no obligation 
on the part of the plaintiff to prove any mis- 
conduct on the part of the railway administration 
and if it is shown that there has been shortage’ 
during the course of transit, then the plaintiff 
is entitled to damages for that shortage. 

(3) On the other hand, on behalf of the railway 
administration Mr. Samnath Kumar of 


King snd Partridge has put forward the conten- 
tion that If the risk note Z had stood alone 
probably the plea put forward on behalf of the 
plaintiff might be of some avail. But, in this 
case, it is admitted that the consignor had execu- 
ted another risk note in the form risk note A 
which very much reduces and clinches the liabi- 
lity of the railway administration. Risk note A 
premises by saying that it will be used when 
articles are tendered for carriage which are 
either already m bad condition or so defectively 
packed as to be liable to damages, leakage or 
wastage m transit. Therefore, when once ’risk 
note A is taken in addition to the ordinary risk 
note Z, the inference is possible that at the time 
the package was tendered for transit, it was either 
m a bad condition or so defectively packed as to 
be liable to damages. Since both risk notes have 
been executed, the question is whether the pro- 
visions contained in risk note A should prevail 
over risk note Z. In my view, risk note Z is the 
general form of risk note for all kinds of goods 

railway administration for 

^ particular kind of 

iisk note to be used only in special cases where 

the packap is defectively or insufTiciently packed 
so as to be liable for damages. In view of the 
pinciple that a special contract or provision 
supersedes a general provision or a general 
contract, we have to take it that the parties have 
to be governed by the terms of risk note A. 

pn this aspect of the case, my attention has 
been mvitea to a decision of a single Judge of the 

fnrifsf' • Court m —'Governor General of 

Y; Dass’. AIR 1948 Pat 

which the facts are somewhat similar. 
Theie also the consignor had executed two risk 
notes, risk note A and risk note Z when the 
railway administration was confronted with a 
claim for damages, they choose to take their stand 

provisions of risk note A and 
disclaimed liability. The learned Judge, in dis- 
posing of that contention in favour of the 
railway administration, observed as follows ; 

So much for risk note Z. But in the present 
case the consignor also executed risk note 
A, and thereby even further exempted the 
railway administration from liability. Ob- 
viously where two risk notes have been 
executed limiting the railway’s liabi- 
lity, it is open to the Railway administration to 
take advantage of either, and if under either 
it can be shown that the railway administra- 
tion has escaped liability, then the suit miisr 
be dismissed, even if some other foim of risk 
note might also have been executed under 
which It might be held that liability had not 
been fully taken away. Risk note A is a sp^ 
cial form of risk note to be used when articles 

are tendered for carriage which are eithe? 

condition or so defectively packed 
tra^it » ^ "" damage, leakage or wastage in 

learned counsel 

hv ? to dissent from the view taken 

by Meredith J. of the Patna High Court. But 
no axgi^ents have been advanced as to why i 
should dissent from that view. How and imder 
what circums^nces the consignor came to execute 
Risk note A has not been made clear. The fact 
that risk note A has been executed raises the 
presumption that the railway administration! 
insisted on its execution, because the package was' 
insufficiently packed or liable to leaka«^e 

incumbent upon] 

the plaintiff m order to mulct the railway admi- 
nistration with liability, to prove misconduct. He 
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cannot sit quiet and leave the burden on the 
railway administratior* for showing how the 
consignment was dealt with during the course of 
transit and thereafter try to let in evidence of 
misconduct. In this case, he has not attempted 
to prove any misconduct trusting himself to the 
burden on the railway administration as contained 
in the clause in risk note Z. 

(6) In addition to this, there is a further circum- 
stance in this case that under R. 15. Goods Tariff 
General Rules, ti^.e railway administration does 
not admit that the weight as shown in the 
railway receipt has been received or that the 
description of the goods as furnished by the 
consignor is correct. The learned District 
Muiusif came to the conclusion that at the t.me the 
goods w'ero accepted for transit at Madura, there 
is no evidence to show that they were weighed 
or that the weight of 15 maunds & 30 seers was 
the correct weight. I am. iherefore. of the opinion 
that no interference is called for in revision and 
this civil revision petition is dismissed but in 
the cricumstances without costs. 

B/D.R.R. Revision petition dismissed. 
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RAMASWAMI J. 

In re Kakarla Narasayya, Accused-Petitioner. 
Criminal Revn. Case No. 900 and Cri. Revn. 
Petn. No. 885 of 1951, D/- 13-11-1952. 

(a) Partnership Act (1932), S. 4 — Agree- 
ment may be either express or implied 

(P^rct o) 

Anno: Partnership Act, S. 4 N. 2. 

(b) Penal Code (1860), S. 378 — Removal 
by accused must be with intent to cause 
wrongful gain to accused or wrongful loss to 
another — Burden is on prosecution to show 
that accused was acting dishonestly 

shown to be acting in assertion of a bona fide 
claim of right — No dishonest intention can 
be attnbuted — Mere assertion of bona fide 
claim is not enough — Tliere must be facts or 
evidence in order to make out the claim of 
bona fide right — Proof must be adequate nnd 
fair, though not necessarily accept ible or aie- 
quate in civil Court — Where there is ePar 
plea and evidence of bona fide title the prose- 
cution should be dismissed and complainant 
left to civil remedy — Criminal case should 
also be thrown out when there is doubt re- 
garding the bona fide claim, since the benefit 
of doubt should go to the accused — But the 
doubt must be a reasonable one — Test of 
adequacy of bona fides of claim indicated — 
Bona fide claim of partnership set up, sup- 
ported by witnesses — Complainant not mak- 
ing out case that joint possession was con- 
verted into exclusive possession by accused — 
No case of theft held made out. 

(Paras 9, 10, 11, 13) 

Anno: Penal Code, Ss. 378-379 N. 9, 12, 22. 
G. Chandrasekhara Sastry, for Petitioner; 
Public Prosecutor, for the State. 

CASES CITED: 

(A) (’38) AIR 1938 Nag 550: ILR (1940) 

Nag 74 

(B) (’37) AIR 1937 Oudh 438: 13 Luck 219 

(C) (’29) AIR 1929 All 536: 51 All 827 


(D) (’39) AIR 1939 Nag 301: 186 Ind Cas 670 

(E) (’41) AIR 1941 Pat 383: 42 Cri LJ 293 
(EA) 8 Cri Law Review 275 

(F) (’47) AIR 1947 Pat 264: 47 Cri LJ 992 

(G) (’38) AIR 1938 Lah 759: ILR (1939) 

Lah 100 

(H) (’23) AIR 1923 Mad 239: 

44 Mad LJ 138: 24 Cri LJ 254 

(I) (’44) AIR 1944 Pat 274; 46 Cri LJ 83 

(J) (’50) AIR 1950 Nag 92: 51 Cri LJ 510 

(K) (’71) 15 WR Cr 47 

(L) (’71) 16 WR Cr 18 

(M) ('71) 16 WR Cr 75 

(N) (’88) 15 Cal 390n 

(O) (1900) 4 Cal WN 10 

(P) (’05) 9 Cal WN 974 

(Q) (’06) 10 Cal WN CCXXXIII 

(R) (’10) 5 Ind Cas 794: 14 Cal WN 408 

(S) (’17) AIR 1917 Cal 648: 44 Cal 66: 

17 Cri LJ 456 

(T) (’17) AIR 1917 Pat 40: 39 Ind Cas 475: 

1 Pat LW 155: 18 Cri LJ 507 

(U) (’17) AIR 1917 Cal 98(2): 

38 Ind Cas 318(1): 18 Cri LJ 286 

(V) (’17) AIR 1917 UB 2(2't: 38 Ind Cas 739: 

2 UBR 124^18 Cri LJ 355 

(W) (’18) AIR 1918 Cal 668: 40 Ind Cas 732: 

18 Cri LJ 732 

(X) (’16) AIR 1916 All 196: 14 All LJ 399: 

35 Ind Cas 167: 17 Cri LJ 295 

(Y) (’15) AIR 1915 Sind 25(1): 30 Ind Cas 
1003: 16 Cri LJ 715 

(YA) ('97) 1897 Rat UN Cri C 920 

(Z) (’05) 2 Cri LJ 754: 28 Mad 304 

(ZA) ('27) AIR 1927 Pat 385: 28 Cri LJ 760 

(ZB) (’35) AIR 1935 Sind 115: 36 Cri LJ 1310 

(ZC) (’33) AIR 1933 Oudh 50: 34 Cri LJ 547 

(ZD) (’50) AIR 1950 Orissa 196: 51 Cri LJ 1333 

(ZE) (’30) 31 Cri LJ 1222: 1930 All LJ 457 

(ZF) (’40) AIR 1940 Pat 588; 41 Cri LJ 509 

(ZG) (’22) AIR 1922 Pat 265: 21 Cri LJ 374 

(ZH) (’28) 109 Ind Cas 229: 29 Cri LJ 501 
(Cal.) 

(ZI) (*28) AIR 1928 Rang 113: 6 Rang 54: 

29 Cri LJ 603 

(ZJ) (69) Rat UN Cr C 22 

(ZK) (’88) 1888 All WN 97 

(ZL) (’41) AIR 1941 Nag 105: 

ILR (1942) Nag 281 

(ZM) (’87) 1 Weir 408: 10 Mad ’186 

ORDER : Tliis is a criminal revision case filed 
against the conviction and sentence of the learn- 
ed Sub-Divisional First Class Magistrate of 
Peddapur in C. A. No. 53 of 1951 confirming the 
conviction and sentence of the Additional 
Stationary Sub-Magistrate, Rajahmundry iq 0. C. 
No. 343 of 1950. 

(2) The facts are The complainant has pur- 
chased Musunimilli Bamboo Coupe No. 1 for the 
year 1949-50, i.e.. for the year ending 30-6-1950 for 
Rs. 5000/- in auction held by the Forest Depart- 
ment and was working the Coupe through the 
men engaged by him. He was getting the stock 
of bamboos from the Coupe to Gokavaram and 
stocking them in Uie site of one Dasari BuUiah. 
This site was held under a lease of the accused 
from whom the complainant has taken it on an 
annual rent of Rs. 35/- for the purpose of secur- 
ing the bamboos therein. Tlie complainant notic- 
ed that the stock In the depot was being dimini- 
shed, having been misappropriated by the accused 
and so he asked his agent at Gokavaram to stock 
the bamboos in another site and accordingly on 
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5-12-1949 at 9 a.m. when 12 bandies of bamboos 
arrived from the Coupe and they were being direc- 
ted towards the new site the accused interfered 
and threatened the cartmen and the agent and 
got the stock forcibly unloaded in the old yard 
and misappropriated them. Out of the 12 bandies, 
four bandies consisted of 748 plain bamboos and 
the remaining 8 bandies contained 2681 sugarcane 
bamboos and they were worth about Rs. 400/-. 

(3) The complainant is said to have reported 
this matter to the Forest Range Officer who in 
his turn reported the matter to the Station House 
Officer, Gokavaram. The Police did not investi- 
gate the offence. Hence the private complaint by 
the complainant. 

(4) The case for the accused was that himself 
and the complainant were doing business conjoint- 
ly, that though the contract stood in the name of 
the complainant he (accused) had a share therein 
by private understanding and that he did not 
commit the offence of theft. 

(5) The accused examined three witnesses who 
gave the following information. D. W. 1 Majeti 
Ramarao, a resident of Ramannapalam testified 
that he worked in the concern as a clerk for 
WTiting accounts for five months and that the ac- 
cused and P. W. 1 have got equal shares in the 
business, that the accused used to receive the stock 
from the Coupe at the depot in Gokavaram and 
conduct sales while P. W. 1 acted as cash keeper 
D. W. 2 Garugu Parvathisam a resident of Goka- 
varam, deposed that he was present at the time 
of auction of the Coupe when P. w. 1 and the 
accused caine to an understanding to have half 
share each in the Coupe and that they were run- 
ning the business on that footing. D. w. 3 Dasari 
Satyanarayana of Gokavaram swore that the 
Coupe was purchased in the name of P. w. 1 and 
that the site on which the material received from 
the Coupe was being deposited belonged to him 
and that accused told him that he had a share 
in the business and that it appeared to him that 
the acc^d and P. w. 1 were jointly conducting 

(6) The learned Sub-Magistrate came to the con- 
clusion that it was established by P W 1 that 
he was the contractor of the Coupe and that the 
accused oiffy claimed a share in the business by 
private understanding with P. w. 1 and that even 
conceding for a moment that the accused had a 

share in the business privately he cannot on that 
grou^ claim publicly a title over the produce in 

written, agreement between 
them to toat effect was got executed. Therefore, 
he convicted the accused for an offence under s 
379, 1. P. C. in regard to the acts which were not 
deputed and sentenced him to pay a fine of Rs. 

(7) The learned Sub-Divisional Magistrate, on ap- 
peal, confirmed the conviction and sentence <m 
the foot of the followmg reasoning : 

"In appeal before this Court the learned defence 
cflunsel argued that the accused and the com- 
plamant are partners in the bamboo-business 
and that the evidence on record does not dis- 
close the offence under S. 379, L P. o. But I 
cannot agree to these arguments. The plea that 
the appellant is p^ner and a share-holder along 
with the complainant is an obvious invention 
and after-thought. He has not produced a scrap 
te prove his contention. I therefore reject this 
argument as untenable. I agree with the learn- 
ed Stationary Sub-Magistrate that the appellant 
has committed the offence of theft. 

(5) There is no doubt that the reasoning of the 
learned Sub-Divisional Magistrate cannot commend 


itself to us as sound. The essentials of partner- 
ship are that there must be a business and there 
must be an agreement to share the profits of the 
business and the business must be carried on by 
all or any of the partners acting for all : — 
‘Suganmal v. Mt. Umraobi’, AIR 1938 Nag 550, at 
p. 553(A) and — ‘Tajammul Hussain v. Ahmed Ali* 
AIR 1937 Oudh 438 at p. 448 (Bj. This agreement 
necessary for creation of a partnership may be 
either express or implied : — ‘Mirza Mai v. Rame- 
shar’, AIR 1929 All 536(C); — 'Jakiuddin v. Vithoba’ 
AIR 1939 Nag 301(D). In this case the conten- 
tion of the accused is that the contract was taken 
in the name of P. W. 1 because the rules require 
that the contract cannot be taken in the name 
of undisclosed persons or by unregistered firms and 
that the business was actually carried on by reason 
of an agreement as a partnership. There is no 
point in saying that this is an invention and after- 
thought because the accused can put forward this 
defence only when he appears before Court and 
after disputes had arisen. This version of the 
accused is spoken to by no less than three persons 
and the learned Sub-Magistrate and the Sub-Divi- 
sional Magistrate have not assigned any reason 
for discrediting the testimony of these witnesses. 
On this version set up by the accused & supported 
by three witnesses whose testimony has not in any 
way been discredited, the fact emerges that the ac- 
cused committed the acts complained of in his role 
as a partner. 

(9) Section 379, I. P. C., requires that the removal 
of the property from the possession of another 
should be with intent to cause wrongful gain to 
himself or wrongful loss to the other person. Dis- 
honest intention is the gist of the offence : — 'Jay 
Mahto V. Emperor’, A. I. R. 1941 Pat. 383 (E). It 
is the intention of the taker which must deter- 
mine whether the taking or removing of a thing 
is theft. Thus where the tenant cuts down trees 
standing on his own holding bona fide believing 
that he is entitled to them though as a matter 
they might belong to the Zamindar, there is n« 
theft. — ‘Emperor v. DorilaP, 8 Cri. Law Review 
275 (EA). Therefore when a person is prosecuted 
for the offence of theft, it is for the prosecution 
to show that he was acting dishonestly. If the 
circumstances show that he was acting in the 
assertion of a bona fide claim of right, a dishonest 
intention cannot be attributed to him and the 
offence of theft would not stand made out: — 
Bhagwan Sahai v. Divisional Forest Officer*, AHl 
1947 Pat. 264 (P); — ‘Bachittar Singh v. Rahim 
Baksh', A, I. R. 1938 Lah, 759 (G). In India the 
chief forms in which a bona fide claim of right 
can be set up the following : (a) where the ac- 
cused believes the thing to be his own: and (b) 
when the dispute is between the landlord and te- 
nant; — ‘Srinivasalu Reddiar v. Govinda Goundan* 
AIR 1923 Mad 239 (H). In these cases it is not 
enough for an accused to assert that he removed 
the property under a bona fide claim of right* the 
Court must also find that the plea is not a mere 
pretence to cover an otherwise unjustifiable act 
but his claim to the property is based on certain 
and culpable facts. The claim must not be mala 
fide; — ‘Harihar Narain Singh v. Bankey Singh*. 
AIR 1944 Pat. 274 (T). A claim of right asserted 
in defence for prosecution for theft must be an 
honest one; — 'R.ainu v. The Crown*. AIR 1950 
Nag, 92 (J). In other words, there must be some- 
thing more than a mere assertion or an imtested 
and uncorroborated statement from the dock In 
order to make out. the claim bona fide right; — ' 
*Nasib Chowdry v. Nannoo Chowdry*, 15 W. R. 

Cr 47 (K); — ‘Rienno Singh v. Kali Chum Misser*, 

16 WR Cr,18 (L); — *Huris Chunder Das v, Bolal 


Madras In re Narasayya ( Eamaswami J.) A. I. R. 


Aiidhicary, 16 WR Cr 75 (M); — ‘In the matter of 
Madhab Hari‘, 15 Cal. 390 n (N); — ‘Jagat Chan- 
dra Roy V. Rakhal Chandra Roy’, 4 Cal WN 10 
(O); — ‘Hari Bhuirnali v. Emperor’, 9 Cal W. N. 
974 (P): — ‘Chaitan Charan v. Kalachand’, 10 Cal. 
WN CC XXXIII (Qi; — ‘Dhirendra Mohan v. Em- 
peror', 14 Cal WN 408 (R); — ‘Suraj Ali v. Afran 
Ah’, AIR 1917 Cal 648 (S»; — ‘Sadasiv Singh v. 
Emperor’, AIR 1917 Pat. 40 (T); — ‘Imam v. Em- 
peror', AIR 1917 Cal. 98 (2) (U);— ‘Lakanaw v. Em- 
peror’, AIR 1917 UB 2 (2) (V); — ‘Udai Narain v. 
RamanatlV, AIR 1918 Cal. 668 (W); — ‘Bhagwat 
Saran v. Emperor’, AIR 1916 All. 196 (X); — ‘Luni- 
rJomal V. Emperor’, AIR 1915 Sind 25 (1) (Y); — 
•Queen Empress v. Hari Bapiiji’, 1897 Rat Un Cr 
C 920 (YA); — ‘Alagarasawmi Thevan v. Empe- 
ror', 28 Mad 304 tZ). 

It is sometimes stated that where property is 
removed in assertion of a contested claim of right, 
however ill-founded that claim may be the removal 
does not constitute theft. But this is the English 
law which requires proof of felonious intent to 
constitute theft. To prevent the taking from be- 
ing felonious the claim of right must be honest 
one though it may be unfounded in fact; (1938) 
107 L. J. K. B. 448 (452.>; Halsbury’s Laws of 
England, Edn. 2, Vol. IX, page 497. The mens 
lea requisite for an offence under S. 379, is set out 
m the section itself and we cannot travel beyond 
It So it is not the Indian Law, and even as an 
English rule it rejects a mere pretention unless it 
was bona fide; and presumably there can be no 
bona fide claim if it was wholly ill-founded; 14 Cal. 
WN 408 (RP. Such a claim might be asserted 
by anybody even a thief. So the mere plea by an 
accused that the property with the theft of which 
he is accused is his own property, unsupported by 
proof or by some circumstances which do not in- 
dicate that there is truth in the statement, is in- 
.sufficient. The claim must be tried and determin- 
ed by the Court and must be proved by evidence 
to be fair and adequate though not necessarily ac- 
ceptable or adequate in a civil Court for the mak- 
ing or refusing of a decree, — 'Bhan Prasad v. 
Baraham Deo’, AIR 1927 Pat. 385 (ZA). A mere 
colourable pretence to obtain possession of proper- 
tv cannot therefore be put forward as a bona fide 
claim of right. — ‘Bhurasingh v. Emperor’, A. I. R. 
1935 Sind 115 (ZB) ; — ’Gudar v. Emperor’, AIR 
1933 Oudh 50 (ZC); — ‘Sada Panigrahi v. Raghu- 
nath Da.s’. AIR 1950 Orissa 196 (ZD.) In such a 
case the jurisdiction of the Criminal Court is not 
ousted: — 'Madan Lai v. Emperor’, 1930 All LJ 
457 (ZE>; and — ‘Advocate-General, Orissa v. 
Bhikari Charan’, AIR 1940 Pat. 588 (ZF), 

But in case of a clear plea of bona fide title the 
Court should leave the parties to have their rights 
determined by a Civil Court and throw out the 
criminal case; — ‘Bhim Bahadur Singh v. Em- 
IXTor’, AIR 1922 Pat. 265 (ZG). But even where 
the bona fides of the claim is doubtful, the benefit 
of the doubt must be given to the accused and the 
criminal case thrown out. Not be it noted of 
ever.\' doubt for everything relative to human 
affairs and dependent on human evidence Is open 
to some possible or imaginary doubts— but a reaso- 
juable doubt. Reasonable doubt is that condition of 
rnind which exists when the Magistrates cannot 
say that they feel an abiding conviction, a moral 
certainty of , the ti uth of the charge. For it is 
not sufficient for the prosecution to establish a 
probability even though a strong one according 
to the doctrine of chances, he must establish the 
fact to a moral certainty — a certainty which con- 
vinces the understanding, satisfies the reason, and 
directs the judgment. As was said by Cockbuni 
C. J. in the ‘Tickborne case’ it must not be the 


mere doubt of a vacillating mind, that has not the 
moral courage to decide upon a difficult and com- 
plicated question and takes shelter in an idle 
skepticism— or as S. 4, Evidence Act has it a fact is 
said to be not proved when after cons'idering the 
matters before it the Court either does not believe 
it to exist or considers its existence so improbable 
that a prudent man ought under the circiunstances 
of the particular case, act upon the supposition that 
it does not exist. 'This is essentially a question of 
fact and is dependent for its decision upon the 
circumstances of each case. ‘AIR 1923 Mad 239’ 
(H>. 

The fact that the accused had repeatedly and 
for a length of time asserted his claim to the pro- 
perty would be some evidence of bona fides for it 
will then connect the taking with that claim. But 
the mere fact that a claim was boldly asserted and 
persisted in after it has received ‘quietus’ from the 
Court would not make it bona fide. Thus where 
a Magistrate issued an injunction to the accused 
but this he disregarded : Held that it is impos- 
sible to find that he acted under bona fide claim oi 
right — ‘Sreenibash Mahata v. Emperor’, 29 Cr. 
L. J. 501 Cal (ZH). It may be material in consi- 
dering as a question of fact whether the claim was 
a bona fide claim to consider whether or not 
there was any right at all because the complete 
absence of right and circumstances such as the 
Court would be justified in saying could not have 
led any reasonable man to a belief that he had a 
right : — ‘AIR 1923 Mad 239’ H . 

Similarly to test the adequacy of the bona fides 
of the claim it may be considered whether in 
asserting his right to some property which a person 
believes to be good, he does something which he 
knows he has no right to do, e. g., by taking the 
law into his own hands and removing the property 
from the possession of his opponent who claims 
the property for himself: — ‘Rangaswami v. Em- 
peror’, AIR 1928 Rang 113 (ZI>; 9 Cal WN 974 (P); 
—‘Reg V. Bhichajee’, Rat VN Cr. C. 22 (ZJ); AIR 
1916 All 196 (X) and — 'Queen-Empress v. Sheome- 
shur Rai’, 1888 All WN 97 (ZK). In such a case the 
bona fides might be destroyed by the fact that 
the proper course for accused would have been 
to have had recourse to the Civil Court and not 
taken the law high-handedly into his own hands 
and remove the property. In all these cases the 
nature and extent of the right claimed must be 
shown before it can be permitted to have the 
effect of arresting the case in progress; it must 
be made to appear that it is not a mere cobweb 
right that is set up but that it is such as to raise 
a real and substantial doubt as to whom the 
property belongs. 

(10) In the instant case the bona fide claim 
of right is set up on the foot of a partnership. 
In a partnership each partner is part owner of 
the business in the same way as each member 
of a joint family is a co-owner in the family 
estate. He is not a mere servant or agent employ- 
ed for a special purpose; and being an owner he 
has as much right to enjoy and use the joint 
property for his own benefit as any other co- 
owner; — 'Suganchand & Co. v. Laduram Bala- 
kisandas’. AIR 1941 Nag 105 (ZL>. This assertion 
of a partnership seems to be something more than 
a colourable pretence as it is support^ by the 
evidence of three witnesses who have not been 
discredited by both tlie Courts below. 

(11) It is not also the case for the complain^t 
that though the taker was in joint possession of 
the property that joint possession had been con- 
verted into exclusive possession amounting to theft. 
The accused would have been guilty of committing 
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theft in such a case: — 'Queen-Empress v. Pon- 
nurajigam , 10 Mad 136 (ZM). It must however 
be joint possession which is converted into exclu- 
sive possession and not merely joint title. In this 
lespect the law of this country is not different 
to the English law under which there may be 
criminal conversion of partnership property so as 

to amount to theft; see 31 and 32 Viet., C. 116, 
S« 1. 

(12) This case-law is only an amplification of 
illustration (p) to S. 378, I. P. C : 

"A, in good faith, believing property belonging 
to Z to be A’s own property takes that property 
out of Z’s possession. Here, as A does not 
take dishonestly, he does not commit theft.” 

It embodies only the principle contained in S. 79, 

I. P. C., which protects acts done by a person 

justified, or by mistake of fact believing himself 
justified, by law. 

^ (13) In the result, the removal of the property 
jwas in the assertion of a bona fide claim of 
•’(right and which by evidence was shown to be 
more than a mere colourable pretence to obtain 
• possession of the property, though probably 

' which would not 

(Stand the test in a Civil Court. This defence 

' f .and negatives dishonest intention which 
IS the gist of the offence of theft. 

conviction and sentence of the accused 

aside and 

lerfpri 1 The fine amount, if col- 

lected, will be refunded to him. 

B/R.G.D. Conviction and sentence set aside. 
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MoW.e” aSSS Kum,l 

The othidar is entitled to a right of ore 

paying a reasonablf price^ to 
the mortgagor selling the properti^es and 

n A • 1 . (Para 7) 

Variar, 'for 
CASES CITED: 

(A) (’92) 5 Mad 198 

(B) (’84) 7 Mad 309 

(D) f’sl) 7 ® 2 LJ 231 

■(E) V12) n WN 216 

jtogLnt Both "fl'- f 

that the othWar ^ Courts found 

right Of pre-emntTo,. h a 

price to the mMteaSr «n- ^’easonable 

that the pric“ need Lf properties and 

offered by a strSiger. 

ia4es^ contention that this 

the mortgaeor oi/ifhr 

Which receive is the price 

VMate mr stranger, the leamed^Ad- 

licSr The first deci- 

V. Vlshnn-® s AT ^ ~ ‘Cheria Krishnan 

-and Kinderslev jj ^in t^*’ i^®9*d®d by Kernan 

that JJ- this decision it was held 

' ^ht * of ^® ^i“self of his 

ght of pre-emption, must pay whatever sum 


is bona fide offered to the jenmi for his equity 
of redemption; but the ottiholder is entitled 
to be fully informed as the circumstances and 
amount of the offer before electing to buy ; 
public notice of, and the option of bidding at, 
a court-sale of the jenmi’s right do not con- 
stitute a valid offer of pre-emption so as to 
deprive the ottiholder of his right of pre-emp- 
tion, if he does not purchase the jenmi's 
right.” 

This is based on the principle that the ottiholder 
should not be driven to give any fancy price at 
an auction and that he is entitled to the advan- 
tage which his position gives him. In other 
words, the price contemplated under this deci- 
sion is reasonable price and not competitive 
price. 

(3) The next decision is — ‘Vasudevan v. Kesha- 
van’, 7 Mad 309 (B). In this decision a jenmi 
(mortgagor) having conveyed certain land upon 
tenure (mortgage, of which the right of pre-emp- 
tion and the option of making further advances 
are incidents) created a further charge on the 
land, without giving the veppuholder the option 
of making the advance required. In execution 
of a decree against the jenmi a judgment credi- 
tor brought to sale the right of the jenmi in the 
land subject to the further charge. In a suit 
brought by the veppuholder to set aside the auc- 
tion sale on the ground that his right of pre-emp- 
ticm was injured thereby, it was held that the 
suit would not lie. There is no observation in 
the judgment of Turner C. J. throwing any light 
whether the veppuholder is entitled to pay a 
reasonable price or competitive price. 

(4) The third decision is — ‘Amotti Haji v. 
Kunhayan Kutti', 15 Mad 480 (C), decided by 
Muttuswami Aiyar and Best JJ. In this decision 
an ottidar in Malabar was held to lose his rights 
of pre-emption if he refuses to bid at a court- 
sale of the land comprised in his otti, held in 
execution of a decree against the Karnavan and 
senior anandravan of the tarwad, in which the 
jenmi right is vested, after having been specially 
invited to attend and exercise that right, and 
makes no offer to take the property for a long 
time after the court-sale. The decision turned 
upon the simple point that the right of the 
othidar for pre-emption is a case of election and 
the court-sale created necessity for the appel- 
lant's election to buy or not to buy and after 
once electing not to buy he cannot be permitted 
to change his mind and assert his right for pre- 
emption. There is no decision regarding the ot- 
hidar having to pay either a reasonable price 
or a competitive price. 

(5) The fourth decision — ‘Bhairon Singh v 
Lalman*, 7 All 23 (D), is irrelevant for the pur- 
pose of this case apart from the fact that we do 
not know the scope of the right of pre-emption 

consideration in the 

^lahabad High Court. That was a case where 
the plamtm in a suit to enforce the right of ore- 
emption alleged tl^t the true consideration for 
the sale was less than the amount stated in the 
sale deed. It was found that he made no com- 
munication to the vendor after he became aware 
that a sale w^ being negotiated nor did he make 
it known to him that while he stood upon his 
pre-emptive right he declined to pay the price 
stated in the deed, because it was not the consi- 
deration agreed on between the vendor and the 
vendee (unreasonable as opposed to reasonable 
price). It was held that the plaintiff was bound 

silent, to communicate to 

prepared to purchase at 
the price within a reasonable time and not hav- 
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ing done so he must be taken to have counten- 
anced the completion of the bargain with the 

vendee and to have waived his right of pre-emp- 
tion. 

(6j The fifth decision is — ‘Mammali v. Kun- 
hipakki Haji’, 38 Mad 67 (E), in which at p. 70 
it is pointed out as follows : 

“We mention that in some of the cases, viz., in 5 
Mad 198 (A), 7 Mad 309 (B) & 15 Mad 480 (C), lan- 
guage is used which might imply that the right of 
pre-emption consists in a right to have an offer 
made by the owner of the property to sell the 
property to the othidar for the same price for 
which he has contracted to sell to a third per- 
son. We might have some hesitation in say- 
ing that this is an accurate definition of the 
nature of the right, because such a definition if 
strictly pursued to its logical conclusions might 
lead to difficulties and complications. We 
however refrain from pronouncing any definite 
opinion on that point as the learned Advocate- 
General says that if it be found that his client 
had knowledge of the sale more than six years 
before the institution of the suit he would not 
be prepared to contend in the facts of this case 
that the suit would still be within time, be- 
cause no offer was made to him by the owmer 
of the property before the auction sale.’’ 

The decision also does not support the conten- 
tion of the appellant. 

(7) On the other hand, both the lower Courts 
have relied upon the observations of Sundara 
Aiyar J. in his commentary on Malabar and 
Aliyasanthana Law (1922 Edn.), para. 186, where- 
in it is stated : 

“The point is left open whether the right of 
ottidar is to purchase at the same price as is 
offered by the stranger, or at a reasonable 
price, the inclination of their Lordships’ opi- 
nion being in favour of the latter view. It 
was so laid down by Mr. Holloway as Sub-Judge 
in A. S. No. 64 of 1859 (Tellicherry.)’’ 

There is no other decision contrary to the con- 
clusion arrived at by both the lower Courts. 

(8) There is no point of law and this second 
appeal is dismissed. 

B/D.H. Appeal dismissed. 
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RAMA AYYAR J. 

B. N. Viswanathan and another, Appellants 
V. Tiffin’s Baryt Asbestos and Paints Ltd. 
by their Agents and Secretaries, The Indian 
Trades and Investments Ltd. and others, Res- 
pondents. 

O. S. Appeal No. 56 of 1952. D/- 16-10-1952. 

(a) Companies Act (1913), S. 83B — Com- 
pany can delegate to Board of Directors its 
power to appoint directors — Delegation is 
binding on company — Legally constituted 
Board of Directors not in existence or not will- 
ing or unable to act — Delegation lapses and 
members can appoint directors — This is their 
inherent right: Case law discussed. (1913) 108 
LT 665, Doubted and Disting. (Paras 3, 8) 

Anno: Com. Act, S. 83B N. 1. 


(b) Companies Act (1913), Ss. 76 and 83B 
No yalidly appointed directors at time of 
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annual meeting — Members can elect one at 
such meeting. (Paras 12, 14) 

Anno: Com. Act, S. 83B N. 1, S. 76 N. 1. 

(c) Companies Act (1913), Sch. 1 Table A. 
Reg. 78 — Article of Company in words of Reg 
78 — Held on facts that one of the two direc- 
tors should have retired at the general meet- 

(Para 11) 

(d) Companies Act (1913), S. 79(1) — Ac- 

cording to an Article of Association member 
whose name had not been in the register for 
coniinuous period of two months immed a^ely 
preceding the date of meeting, not entitled to 
vote or to be reckoned in a quorum — Article 
held illegal being contrary to S. 79(1) (e). 

^ (Para 15) 

Anno: Com. Act, S. 79 N. 3. 

(e) Companies Act (1913), S. 79(2) (g), Sch. 

I, Table A Regs. 65, 66 — Right to vote by 
proxy — It is not common law right — It is 
deteiTiiined by Articles of Association which 
is a contract between share-holder and com- 
pany. (Para 17) 

Anno: Companies Act, S. 79 N. 2. 

(f) Companies Act (1913), S. 79 — Proxy — 

Relationship between proxy and share-holder 
is that of agent and principal — Contract Act 
(1872). S. 182. (Para 19) 

Anno: Com. Act, S. 79 N. 2; Contract Act 
S. 182 N. 7. 

(g) Companies Act (1913), S. 79(2) (g), Sch. 
I, Table A, Reg. 65 — Proxy can be validly 

only to person who is a member of cow 
pany, in the absence of a provision to the con- 
trary in the Articles. (Para 19) 

Anno: Companies Act, S. 79 N. 2. 

(h) Companies Act (1913), S. 30 — Tort — 

Wrong done, confined to one share-holder of 
company — Only such share-holder can com- 
plain — Other share-holders on behalf of him- 
self and others, not being the individuals to 
whom wrong is done, cannot maintain an ac- 
tion for that wrong. (Para 1^> 

(i) Companies Act (1913), S. 79 — Adj'- 

ment — Meeting is to be conducted in accord- 
ance with Articles of Association — Articles 
giving authority to adjourn — Chairman can 
adjourn meeting with consent — Share-holder 
pres^g for adjonrmnent — He cannot after- 
wards complain about the adjournment 
(Evidence Act (1872), S. 115). (Para 24) 

Anno: Comp. Act, S. 79 N. 3; Evid. Act, S. 
115 N. 3(c), 26. 

K. Raja Aiyar, for Appellants; G. Radha- 
krishnan and G. Vasanta Pai, for Respondents. 

CASES CITED : 
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(N) (1878) 48 LJ Ch 65: 9 Ch D 610 

(O) (1883) 48 LT 334: 23 Ch D 14 

(P) (1917) 2 Ch D 41, affirmed in appeal 
in (1917) 2 Ch 261 : 86 LJ Ch 713 

(Q) (1893) 62 LJ Ch 825: (1893) 3 Ch 385 

(R) ( 52) AIR 1952 Mad 515: 64 Mad LW 1072 

(S) (1859) 4 De G & J 158: 45 ER 62 

(T) (’51) AIR 1951 Mad 831(2): 

1949-1 Mad LJ 662 

VENI^TARAMA AYYAR J. : The question 
that arises for determination in this appeal is 
the validity of the election of the respondents 
as directors of a company called “Tiffin’s 
Barytes Asbestos and Paints Limited”, at a 
meeting of the general body held on 26-2-1951 
The facts are not in dispute. The company 
was incorporated in 1945 and its first directors 
were five persons named in Art. 49. One 
veerarnani was co-opted as a director and the 
strength of the directorate was thus raised to 
SIX. At the first annual meeting which was 
held on 24-6-1946 all the directors retired as 
provided in Art. 53 and were re-elected. Before 

on body meeting which was held 

onj three of the directors had resigned 

result resigned at that meeting with the 

becamp^r»H.. strength of the directorate 

meeting general body 

M anmiaT 30-12-1948 and thereafter 

statf It was in this 

^ general body meetine 

m^ht be convened by a Commissioner and 

chairman might be an 
pointed to preside over the meeting^ ° 

On 27-11-1950 Krishnaswami Navudii t 

=»‘«Vy 

S* VI” the"S?a“y 

the order which was pafse^ in 

was'appointed'L cKan o/th®""'""^ ^ 

power to scrutiniM t ™ proxies 

S"" fn application Appte No '* 13 ^ 

been fixed for°1iTl95i‘ te ^Ifte 

16-1-1951 Krishnaswami 

order directing thp ^ Passed an 

18-2-1951 ^ ® meeting to be held on 

th° pr^miset ‘o1 ^Sln P/o“^ded to 

of holding the meeting Purpose 

the meeting ho ’ ^^laintiff 1 moved that 

memK’I^e sLrf "^g^^ter of 
Danv an/1 ® ^ transf6r books of tho coin- 

of Veerarnani whl^hLT'^® Possession 

iS’ mieSn,'”' ^ ch^lrSS 'to‘'’|UU“S 

fS'l “r aa',r i “ 

tions in the matter. On 22-2-1951 Mack 
passed an order directing the company to 

On that date the books of the company wer^. 

produced; the meeting was actually^Lfd 
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at that meeting defendants 2 to 7 were elected 
as directors. The plaintiffs then filed Appln. 
NO. 1135 of 1951 for setting aside the election 
on various grounds. On 27-3-1951 Krishnaswami 
Nayudu J. dismissed this application and refer- 
red the petitioners to a suit. The present suit 
has accordingly been filed by the plaintiffs who 
are two share-holders of the company on behalf 
of themselves and other share-holders of the 
company for a declaration that the election of 
^fendants 2 to 7 as directors at the meeting 
held on 26-2-1951 was void on the severai 
grounds set out in the plaint. Balakrishna 
Ayyar J., who heard the suit disagreed with 
the^ contentions put forward on behalf of the 
plaintiffs and dismissed the suit with cost‘d 
Against that decision the plaintiffs have pre- 
ferred this appeal. 

(2) Several contentions were urged by Mr 
K. Rajah Ayyar in support of this appeal It 
was firstly argued that the power which the 
general body has under the articles of the 
company is only to appoint directors in place 
of those who retire at the annual meeting- only 
one director actually retired at the meeting 
held on 26-2-1951 and that therefore the elec- 
tion of six directors was beyond the compet- 
ence of the meeting; that there was no proper 
notice that six directors were to be elected at 
the meeting and that there was not even a 
resolution to tnat effect. Hence, it is urged 
the election of defendants 2 to 7 is void. The 
complaint that there was not clear notice to 
Wie members that six directors were going t'^ 
be elected is without substance. Ex P-6 is th^ 
notice of the meeting to be held on 18-2-1951 
and item 2 therein is as follows: ‘To elect 
directors. Mr. A. S. Padmanabhan retires at 
the meeting.” It was argued that read as a 
whole Ex. P-6 would mean that a director is 
to be appointed in place of A. S. Padmanabhan 
who was to retire and that it would not convey 
the meaning that six directors were to be 
elected. We are unable to agree with this 
contention. The reUrement of A. S. Padmana- 
bhan is stated as a fact and the notice does 

not state as is usual “to elect a director in place 

of Padmanabhan who retires.” The business to 
be transacted under item No. 2 is generally to 
elect directors and not to elect a director This 
objection is, therefore, overruled. 


voy rx iiiuic buusLaiitiai ODjection to the 
validity of the election of the defendants is 
that the power of the general body is limited 
to electing a director in the place of one who 
retires at the annual meeting under Art 53 
that the power to appoint other directors vests' 
under Art. 58 exclusively with the Board'' of 
Directors and that in consequence the general 
body could appoint only one director in thP 
place of A. S. Padmanabhan whl retimd Itj 

the meeting. 

The Articles of the company material for thp 
purpose of this contention are 47 5 *? anH 
They are as follows: ’ ^ 

Art 47- ^ The number of directors inclusive 

in (Ex-Officio) shall not exceed 

10 nor be less than 3. The quorum for a 
directors’ meeting is 3. The quorum of a 

committee meeting shall be determined bv 
the directors.” ‘ 


directors nominated by the 
Agents and s^retaries shall be Ex-Officio 

company and shall not be 
subject to retirement by rotation nor shaP 
the clause relating to directors* share quali' 
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jications be applicable to him. The first 
directors of the company (except the ex- 
iifUcio directors) shall ho]d office till the annual 
general meeting in 1946 when the whole of 
■he directors shall retire from office and in 
jv’cry subseqii'T'nt year one-third of the direc- 
:ors for the time being or if their number 
s not three or a multiple of three, then the 
lumber nearest to one-third shall retire from 
nice. The directors to retire in every year 
'hall be these v'ho have been longest in 
■fficc since their last election but as between 
..ersons who became directors on the same 
uay those to retire shall (unless they other- 
isc agree among themselves) be determined 
'.y lot. A retiring director shall be eligible 
'or re-election. 

Art. 58 : ‘Tf there be any vacancy in the 
■lireclorate or if it is found necessary to 
ncrease the directorate so as not to exceed 
the maximum number the board may from 
■ ime to time fill such vacancies by co-opting 
jthers as directors”. 

On these articles it is argued for the appel- 
i:.nts that the power to appoint directors had 
^een delegated to the board of directors under 
Art. 58 subject only to Art. 53 and that the 
rxercise of that power by the general body was 
in contravention of the articles and was. there- 
f.'re» void. Reliance is placed on the decision 
in — Blair Open Hearth Furnace Co. Ltd. v. 
Reigart’. (1913) 108 L T 665 (A). In that case, 
.n an extraordinary meeting of the company, 
resolutions were passed increasing the number 
jf directors and electing two additional direc- 
tors. The company filed a suit for a declaration 
that under the articles of the association the 
general oody had no power to appoint the two 
additional directors, and that the election of 
tne defendants was, therefore, illegal. Article 
83 of the Company’s articles provided that the 
ivjmber of directors shall not be less than two 
jr more than seven. Article 85 provided that 
at the ordinary meeting every year one director 
shall retire and the meeting at which any 
cirector shall retire shall fill up his place. 
Article 93 provided 

'Any casual vacancy in the office of director 
may at all times be filled up by the board 
•yv the appointment of a director. The 
hrectors may from time to time appoint 
additional directors but so that the total 
number of directors shall not exceed the 
orescribed maximum.” 

On a construction of these articles it was held 
that the company had delegated its power of 
'.ppointment of directors to the board and that 
it could not itself exercise it. The ground for 
the decision is thus stated by Eve J. : 

*I think the express power contained in Art. 
)3 excludes the possibility of implying a 
'oncurrent power under Art. 82 and in my 
opinion the company has by its constitution 
delegated to those of its members who for 
the moment constitute the board the solo 
right of appointing additional directors and 
that is so whether such additional directors 
are necessary to make up the number to the 
maximurn number fixed by the original arti- 
■le or to any other number which the company 
mav from time to time determine on as the 
maximum. As a matter of construction, 
therefore. I think that the plaintiffs are 
right and that it was not within the power 
of the company to do that which it purports 
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to have done at the meeting of the 14th 
March and on this ground alone the relief 
sought on the motion must in my opinion, be 
granted.” 

Articles 82, 85 and 93 which were construed in 
— ‘(1913) 108 L T 665’ (A) are substantially 
identical with Arts. 47. 53 and 58 in the present 
case and the appellants accordingly argued that 
the reasoning and the decision in — ‘(1913) 108 
L T 665’ (A) would directly apply to the 
instant case. 

(4) Now it is doubtful how far the decision 
in — ‘(1913) 108 L T 665’ (A) can still be 
considered to be good law. Its correctness was 
doubted in — ‘Worcester Corsetry Ltd. v. 
Witting’. (1936) Ch 640 (B) in which the articles 
were similar to those in — ‘(1913) 108 L T 665’ 
(A) with the difference that the company had 
also adopted Arts. 83 and 85 in table A in the 
Companies Act of 1908. 

(5) Article 83 runs as follows: 

“The company may from time to time in 
general meeting increase or reduce the 
number of directors, and may also determine 
in what rotation the increased or reduced 
number is to go out of office.” 

Article 85 provided that 
“The directors shall have power at any time, 
and from time to time, to appoint a person 
as an additional director who shall retire 
from office at the next following ordinary 
general meeting, but shall be eligible for 
election by the company at that meeting as 
an additional director.” 

On these articles the question arose whether 
the appointment of two more directors at an 
extra-ordinary meeting of the general body was 
‘ultra vires’ of the powers of the general body. 
Farwell J. held, following the decision in — 
'(1913) 108 L T 665’ (A) that the general body 
had no power to appoint the additional direc- 
tors. On appeal this decision was reversed on 
the ground that in — ‘(1913) 108 L T 665’ (A) 
there was nothing in the articles corresponding 
to Art. 83 in table A and that that article 
conferred on the general body a general power 
to elect additional directors. In this view it 
became unnecessary to pronounce on the cor- 
rectness of the decision in — ‘(1913) 108 L T 
665’ (A). But Lord Hanworth M. R. remarked 
“I am bound to say that I find some little 
difficulty in seeing that the power must be 
either in the one or in the other; but be 
that as it may. we have to interpret the 
articles of association as we find them.” 
LawTence L. J. observed: 

“This Court is not concerned upon the present 
occasion to say whether the construction 
upon the articles in — ‘(1913) 108 L T 665’ 
(A) by Eve J. was right or not; we have here 
to see what is the true meaning of the articles 
of the plaintiff company.” 

In — 'Ram Kissendas v. Satya Charan’, AIR 
1950 P C 81 (C) the general body passed a 
resolution appointing seven new directors in 
addition to the existing four. The validity of 
this resolution was disputed in an action by 
the shareholders. Articles 109, 111 and 128 of 
the Company were in substance similar to Arts. 
82 and 93 which were considered in — ‘(1913) 
108 L T 6G5’ (A). There was also an additional 
Article No. 126 corresponding to Art. 83 in 
Table A which had been adopted by the com- 
pany in — ‘(1936) Ch 640’ (B). The Pnvy 
Council held on a construction of tlie articles 
that the election of new directors by the gene- 
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ral body was valid. The decision in — ‘(1913) 
108 L T 665* (A) does not appear to have been 
cited before the Board but in view of the fact 
that the articles in — ‘AIR 1950 P C 81* (C) 
are similar to those in — ‘(1936) Ch 640’ (B) 
and that — ‘(1913) 108 L T 665’ (A) differed 
from both in not having anything corresponding 
to Art. 83 of Table A in — ‘(1936) Ch 640* (B) 
or Art. 126 in — ‘AIR 1950 P C 81* (C) it is 
not possible to hold that — ‘(1913) 108 L T 665* 
(A) is opposed to the decision in — ‘AIR 1950 
P C 81* (C). 

(6) In Palmer’s Company Precedents (Edn. 
16, page 573) it is stated that : 

“The articles may, however, be so expressed 
as to relegate the power of appointing new 
directors to the directors to the exclusion of 
a general meeting.” 

^ T 665* (A) is quoted as 
authority for this position with a note that the 
correctness of the decision had been doubted in 
(1936) Ch 640’ (B). In Buckley on Com- 
panies Acts (Edn. 12, page 885) the position 
IS thus stated: 

been held that an article in similar 
orm aments (in the absence of an article 

94 ante) to such a 

antwInMn'^p directors of the power of 

directors as to preclude 

- decision in 

- ‘(19361 rh 640 - decision in 

Article 94 referred to in ' thJ'°above^Sotation 
corresponds to Art. 83 in Table A Th^ 

1oT’l^t'^^6°6t’ decision in— ‘(1913) 

though it has not been overruled. ^ 

(7) In this case it has to be noted that fV>A 
^“thi^reSniar^ company provide that 

C«ies AcJ%t ms^^hall'U^y 

^ Sch. I runs as 

provisions of Ss. 83-A and 
of the Indian Companies Act iQia f>io ^ 

sb ;L“ “ ii 

/n\ 1 no such article. In — ‘AIR 1950 Pr 

ing to^Rem^^83^a!^d^th“ ^^9 correspond- 

body to eWt general 

-■‘iUR ito Ch 640’ (B) Ind 

Sion in — ‘(1913) 108 

to the present case ^ ^ 

argued by Mr. Vasantha 
fhl ^ behalf of the respondents that even if 

exclu^^'^ ai^int additional directors is 

directors un- 

^r Regn. 58 the resolution of the general 

2 to 7 as directors 
should be upheld because there was at the time 


of the meeting no board of directors which 
could validly function under the article and 
the general body had inherent power, which it 
could then exercise, to appoint directors for 
enabling the company to function. In support 
of this contention he cited the decisions in — 
Tsle of Weight Rly. Co. v. Tahordin*, (1884) 25 
Ch D 320 (D); — ‘Barron v. Potter*, (1914) 1 
Ch 895 (E); — ‘Foster v. Foster’, (1916) 1 Ch 
532 (F) and — ‘Munster v. Cammell Co.*, (1882) 
21 Ch D 183 (G). In (1884) 25 Ch D 320 (D) the 
share-holders of a company sent a requisition 
for the convening of a general body meeting to 
remove the directors and to appoint fresh di- 
rectors in the vacancies. Section 89 corres- 
ponding to Art. 58 in the present case conferr- 
ed on the directors the power to fill up va- 
cancies in the directorate. The question was 
whether this power could be exercised by the 
members of the company at its general meet- 
ing. In answering it in the affirmative Cotton 
L. J. observed : 

“Then it is said that there is no power in the 
meeting of share-holders to elect new direc- 
tors for that under S. 89 the power would 
be in the remaining directors. The remain- 
ing directors would, no doubt, have that 
power if there was a quorum left. But sup- 
pose the meeting were to remove so many 
directors that a quorum was not left, what 
then follows? It has been argue-d that in 
that case, there being no board which could 
act, there would be no power of filling up 
the board so as to enable it to work. In my 
opinion that is utterly wrong. A power is 
given by S. 89 to the remaining directors “if 
they think proper so to do, to elect persons 
to fill up the vacancies”. I do not see how 
it is possible for a non-existent body to think 
proper to fill up vacancies. In such a case 
a general meeting duly summoned for the 
purpose must have power to elect a new 
board so as not to let the business of the 
company be at a deadlock.” 

With this opinion Lindely L. J. agreed. Fry 
L. J. observed: 

“In my judgment it is quite impossible to 
read S. 89 as the only section relating to the 
filling up of vacancies in the office of direcr 
tors. That applies only where there are re- 
maining directors, and those remaining di- 
rectors think proper to exercise their powers. 
That does not in my judgment deprive the 
general meeting of the power to elect direc- 
tors, where there are no directors or where 
the directors do not think fit to exercise their 
powers.” 

In ‘(1914) 1 Ch 895 (E)* the facts were that 
the board of directors of a company consisted 
of two persons Mr. Potter and Mr. Barron. 
Owing to their differences no meeting of the 
Board could held and nothing transacted. 
Thep at an extra-ordinary meeting of the share- 
holders two additional directors were appointed 
The question was whether this was valid. The 
articles of the company provided that the num- 
ber of directors should be not less than two 
and not more than ten and that the directors 
should have the power to appoint additional 
directors but there was no article correspondine 
to Art. 83 conferring on the company a power 
to increase or decrease the number of direc- 
tors. In this respect the articles of this com- 
pany are similar to those in ‘(1913) 108 L T 
665 (A)’. It was accordingly contended on the 
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strength of that decision that the general body 
had no authority to appoint additional direc- 
tors, This contention was overruled and it 
was held that as there was a deadlock in the 
administration resulting from the fact that the 
directors were unwilling to exercise their 
powers the company had the inherent power 
tc take necessary steps to ensure the working 
of the company and to appoint additional di- 
rectors for the purpose. Warrington J. observed: 

“The argument against the validity of the 
appointment is that the articles of association 
of the company gave to the board of direc- 
tors the power of appointing additional di- 
rectors, that the company has accordingly 
surrendered the power, and that the direc- 
tors alone can exercise it. It is true that the 
gei^ral point was so decided by Eve J. in 
‘tl9l3) 108 L T 665 (A)’ and I am not con- 
cerned to say that in ordinary cases where 
there is a board ready and unwilling to act it 
would be competent for the company to over- 
ride the power conferred on the directors by 
the articles except by way of special resolu- 
tion for the purpose of altering the articles. 
But the case which I have to deal with is a 
different one. For practical purposes there 
is no board of directors at all. The only di- 
rectors are two persons, one of whom refuses 
to act with the other and the question is, what 
is to be done under these circumstances? 

If directors having certain powers are un- 
able or unwilling to exercise them — are in 
fact a non-existent body for the purpose — 
there must be some power in the company 
to do itself that which under other circum- 
stances would be otherwise done. The di- 
rectors in the present case being unwilling to 
appoint additional directors under the powqr 
conferred on tlxem by the articles, in my opi- 
nion, the company in general meeting has 
power to make the appointment. The com- 
pany has passed a resolution for that purpose.” 

This decision was follow’ed in ‘(1916) 1 Ch 532 
(F)’ w'here the general body had appointed a 
managing director which power was vested un- 
der Art. 99 in the board of directors. The 
Court found that there were only tw’O persons 
who could be appointed as managing directors 
and owing to disagreement between them the 
board had been “reduced to the position that it 
w'as unable owing to internal friction and fac- 
tion to appoint anybody as managing director.” 

Following tlxe decision in ‘(1914) 1 Ch 895 
(E)’ the Court held that the question relating 
to the appointment of the managing director 
was one with which the general meeting of the 
company could deal and that having regard to 
the circumst.inces recourse ni' st be had to the 
general meeting and the appointment by the 
general body must accordingly be upheld. 

In ‘(1882) 2l Ch D 183 (G)* certain vacancies 
which had occurred in the directorate before 
the annual general meeting were filled by the 
directors after that meeting and this appoint- 
ment was attacked as illegal on the ground 
that the power of the board to fill vacancies 
could be exercised only before the next annual 
meeting and if not so exercised it lapsed and 
became incapable of exercise thereafter. Arti- 
cle 80 of the company corresponding to Art. 53 
in the present case provided that the general 
meeting should have the power to fill vacancies 
Rising by reason of the annual retirement of 
directors and Art. 84 conferred on the board 


&. L B. 

power to fill vacancies. On a construction of 
these articles it was held that the appointment 
Gf directors by the general bedy was valid The 
decision by itself, therefore, has no bearing on 
this point. But the following observations of 
Fry J. are relied on in support of the position 
that the company has a general and inherent 
power to appoint directors. He observed: 

“I am far from saying that a general meeting 
might not have filled up the casual vacancy, 
although, as I have pointed out Cl. 80 only 
requires the general meeting to fill up the 
vacancies created by the retirement in rota- 
tion but nevertheless the general powers of 
a general meeting are so large that I certain- 
ly do not mean to determine that if they had 
been so minded, they might not have filled 
up the casual vacancy.” 

In this connection the following observations 
of Lawrence L. J. in ‘(1936) 1 Ch 640 (BY 
might also be quoted 

“The company has an inherent power to no- 
minate and appoint its own directors unless 
that is in any way restricted by the contract 
contained in the articles of association. Un- 
less you can find that that inherent power 
has been handed over by the company to the 
directors, I think they retain that power as 
a natural result of their having the power to 
increase their board of directors.” 

According to Buckley on Companies Act, p. 
885, the result of the authorities is that the 
decision in ‘(1913) 108 L T 665 (A)’ will not 
apply 

“if owing to a deadlock or otherwise there is 
no board capable of making the necessary 
appointments.” 

In Palmer’s Company Precedents (p. 573) it 
is stated that the company has the power U 
appoint additional directors “where owing 
differences between the directors no board 
meeting could be h^'ld for the purpose”. The 
principles laid down in the authorities dis- 
cussed above may be summed up thus: — A 
company has inherent power to take all steps 
to ensure its proper working and that, of course, 
includes the power to appoint directors. It can 
delegate this power to appoint directors to the 
board of directors and such delegation will be 
binding upon it but if there is no legally con- 
stituted board which could function or if^ there 
is a board but that is unable or unwilling to 
act then the authority delegated to the ho^vd 
lapses and the members can exercise the right 
inherent in them of appointing directors. 

(9) In this view the qu^tion arises whether 
at the tinre of the annual meeting there was 
legally in existence a board of directors who 
could' act. The appellants contend that there 
was, while the resp>ondents deny it. The f^cts 
material for this contention may now be stated. 
It has already been mentioned that the first 
directors of tlie company were five persons 
named in Art. 49 which number \vas raised to 
six by the co-option of Veeramani under that 
article, that all of them retired at the annual 
meeting held on 24-6-1946 and were re-elected. 
Under Art. 53 a third of the directors tiad to 
retire at every annual meeting. Before we 
next annual meeting which was held on 27-8- 
1947 three of them had resigned. Of the re- 
maining three two directors Padmanabhan and 
Veeramani retired at that meeting and were re- 
elected. The third director resigned at that 
meeting and thus the strength of the directorate 
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became reduced to two. Section 83A, Companies 
Act is as follows: — “Every company shall have 
at least three directors’\ Article 47 provides 
that the number of directors inclusive of the 
Director (ex-officio) shall not be less than three 
and that was also the numlDer prescribed as 
< 3 Uorum for a meeting of the directors. Thus 
after 27-8-1947 there was no board which could 
act except for the purpose of filling up vacan- 
cies under Art. 62. Admittedly no directors 
wp’o co-opted in 1948 and the position on 30- 
12-1948 when the last annual meeting was held 
was that there were only two directors; both 
of them had been elected at the annual meet- 
ing held on 28-8-1947 and one of them had to 
retire at that meeting. Veeramani retired at 
that meeting and was re-elected. Thereafter 
there was no annual meeting. 


(iO) The plaintiffs contended that on 30-12 
1949 one Dakshinamurthy was co-opted as { 
mre^or. Ex. P-9, that he resigned on 18-6-1951 

12-8-1950 one Murugapp; 
Cnettiar was co-opted in his place, Ex. P-li anc 

three directors, Padma 

nabhan, Veeramani and Murugappa Chettia] 
who could act at the tme of the annual meet 

annual meeting hac 
in 1949 as it should have b-er 
Padmanabhan would have been bound to re 

of argued on bshalJ 

or tne appellants firstly that Art 53 mnfoyr. 

®^istence of at least three director^ 

^PPly when their number fell 
below that minimum. The decision in il ® 

Moseley and Sons Ltd.*, ( 1939 ) Ch 71 ^ 

quoted in support of this position ^ There Art 
94 provided that “At every succeetof oti,' 
nMy general meeting one-third of the dfrectOT= 

number is not a multiple S 
then the number nearest to but nof 

°fflce”. The stre^th 
of the directorate became reduced to two -nH 

J obreS 

my judgment does not provide 

is one-third Tho? ^ ^ number which 

theSe you cSnot ffn^ 

nearest to ^ ® number which is 

nearest to but does not exceed one-third.” 

baS on 'S wor^f " K was 

third” artfi in exceeding one- 

in Art 53 i? absence of similar language 

the ^eld that even onrlf 

meeting. should have retired at the 

ac^alfv meeting was 

and 53 would not apply 

rector would continue to be a^^- 

ta^ oAl.* not take adv^! 

tewni “^default and continue in office 

penod when they would have re- 
tired. If t^y had done their duty and 

is supported by the de^iln in 
In re Consolidated Nickel Mines Ltd.*, ( 1914 ) 


} ‘Srinivasan v. Subramania 

f^32 Mad 100 (J); — ‘Kanssen v. 
Riaim (West End) Ltd.’, (1944 Ch 346 (K) Snd 

— Moms V. Kanssen’, (1946) A C 459 (L). 
These decisions were followed by this Court in 

— ‘Ananthalakshmi Ammal v. The Indian 
Trades & Investments’, AIR 1953 Mad 467 (M) It 
must accordingly be held that Padmanabhan 
ceased to be a director at the end of year 1949 
On the same reasoning it must also be held that 
Veeramani ceased to be a director by the end 
of 1950. This conclusion furnishes also the 
answer to a contention of the appellants that 
at least Veeramani was in office as director on 
26-2-1951, and there could have been an elec- 
tion at the most of only five directors. 

( 12 ) Then there is the case of Murugappa Chet- 

tiar who is put forward as the third director. 
It IS stated that Dakshinamurthy was co-opted 
on 30-12-1949 but it does not appear in whose 
place he was co-opted and as four directors 
who retire in 1946 and 1947 had all been eler’+- 
ed at the annual meeting held on 24-6-1946 
their term of office would have expired under 
Art. 53 during the year 1949 and Dakshina- 
murthy whose co-option must have been in 
their place could not hold office beyond 1949 
At any rate as he resigned on 18-6-1950 his 
rights do not merit any further consideration 
It would follow from this that the co-option of 
Murugappa Chettiar in the place of Dakshina- 
murthy on 12-8-1950 must be held to be in- 
operative because the vacancy in which Dakshi- 
namurthy could have been co-opted had itself 
come to an end under Art. 53. It is unneces- 
sary to refer to the various infirmities in the 
appointment of Murugappa Chettiar as a di- 
rector which are referred to in the judgment 
of Balakrishna Iyer, J. We agree with him 
that Murugappa Chettiar was never validly co- 
opted as director, and it was not merely a case 
of defective appointment as director but of no 
' appointment at all. We must accordingly hold 
that there was at the time of the annual meet- 
ing on 26-2-1951 no director validly in office 
and on the principle laid down in *(1884) 25 Ch 
D 320 (D)’ and *(1914) 1 Ch 895 (E)* the mem- 
bers had the right to elect the directors at the 
annual meeting. 


tluil itrialing ZO txllS 

part of the case remains to be considered It 
was contended that by the time the annual 
meeting was held on 26-2-1951 the place of 
Murugappa Chettiar as a director was no 
longer vacant and therefore the election of six 
directors was invalid. The argument of the 
appellants may thus be stated— the general 
meeting was convened for 18-2-1951. On that 
day It was adjourned to 26-2-1951. Article 43 
provides that if at any meeting at which an 
elation IS to take place, the places of the va- 
cating directors are not filled up, the meeting 
shall star^ adjourned till the same day in the 
next week at the same time and place and if 
at the adjourned meeting the places of the va- 
cating directors are not filled up the vacating 
director or such of them as have not had their 
places filled shall be deemed to have been re- 
elected at the adjourned meeting. The con- 
tention is that under this article the meeting 

adjourned from 18-2-1951 to 
25-2-1951 and if on that date there was no 
election the vacating directors must be deemed 
to have been re-elect^; therefore on 25 - 2-1951 
Murugappa Chettiar became re-elected as di 
rector. We do not agree with this contention' 
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Article 43 will apply only when there is a 
meeting held and as none 'was held before 26- 
2-1951 it lias no application. Moreover in the 
view we have taken that there was no director 
who was in ofTlce on the date of the meeting 
there is no scope for applying Art. 43. 

(14) It was also urged that Regn. 50 in Table 
A of Sch. 1, Companies Act provides that the 
election of directors other than those who re- 
tire, that is under Art. 53, must be by a special 
resolution, there was none such in this case 
and that, therefore, the election is illegal. But 
under Art. 33 of the Articles of the Company, 
which prevails over Regn. 50 no special reso- 
lution is required for election of directors. In 
the result we hold that the election of defen- 
dants 2 to 7 as directors is valid and not open 
to any objection. 

(15) It is next contended that members who 
w'ere entitled to vole at the meeting had been 
excluded from exercising their right and that, 
therefore, the proceedings are illegal. In Appln. 
No. 139 of 1951 as part of the order adjourning 
the meeting originally fixed for 28-1-1951 to 
18-2-1952 Krishnaswami Nayudu. J. gave the 
following directions ' 

‘‘But I consider that if it is made clear that 
the register as on 28-11-1950 will be the re- 
gister that will be taken into consideration 
for the purpose of finding out the members 
who are entitled to vote or to be reckoned 
in a quorum, the apprehension on behalf of 
the respondent will disappear. To this course 
the Company could have no objection.” (Ex. 
P-4). 

It was in pursuance of this direction that the 
chairman declined to permit members w'ho were 
not on the register of the company on 28-11- 
1950 to vote at the meeting. The contention 
of the appellants is that this direction is op- 
posed to S. 79(l)(e) of the Companies Act which 
provides 

“any share-holder whose name is entered in 
the register of share-holders of the company 
shall enjoy the same rights and be subject to 
the same liabilities as all other share-holders 
of the same class.” 

Article 46 of the Articles of the Company runs 
as follows : 

“No member shall be entitled to vote nor be 
reckoned in a quorum when his name has 
not been in the register for a continuous 
period of two months immediately preceding 
the date of the meeting.” 

The direction made in Ex. P. 4 is obviously in 
accordance with this artide. But S. 70(1) pro- 
vides that the provision contained therein 
shall have effect “notwithstanding any provi- 
sion made in the articles of the company in 
this behalf” and the contention of the appel- 
lants that Art. 46 is illegal must be accepted. 

It is contended on behalf of the respondents 
that the order in Appln. No. 139 of 1051 was 
made at the instance of the company and that 
the order has become final and that, therefore, 
its validity cannot now be questioned. The ap- 
pellants reply that the share-holders were not 
as such parties 1o this application and that their 
rights could not be concluded by an order to 
which they were not parties. Wo are inclined 
to agree with this contention. But the 
question is whether this contention is open 
to the plaintiffs. They were on the register 
of the company on 28-11-1950 and they were 


A. I. B. 

allowed to exercise their right of voting. There- 
fore they are not persons adversely affected by 
the direction contained in Ex. P-4. Their com- 
plaint is that two members Srinivasa Pillai and 
Narasimham whose names had been placed on 
the register after 28-11-1950 had sent their 
proxies on 25-1-1951 and that those, proxies had 
been wrongly rejected. Assuming that Srini- 
vasan Pillai and Narasimham had validly been 
admitted as members — a point on which Bala- 
krishna Iyer, J. had held against them — it is 
obvious that when their proxies were rejected 
they were the persons who were wronged and 
that, therefore, they are the only persons who 
can make a complaint of it and not other shai-e- 
holders. 

In — ‘Pulbrook v. Richmond Consolidated 
Mining Co.’. (1878) 9 Ch D 610 (N) the plain- 
ti(f who had been elected as a director com- 
plained that ho had been excluded by the com- 
pany from taking part in the management and 
sued for an injunction. The company contended 
that the action was not maintainable except in 
the name of the company. Overruling this 
contention Jessel, M. R. held that when the 
wrong complained against is individual to the 
share-holder he was the pei'son who was en- 
titled to maintain the action and observed: 

“But in a case of on individual wrong, another 
shareholder cannot on behalf of himself and 
others, not being the individuals to whom the 
wrong is done, maintain an action for that 
wrong.” 

That is precisely what the plaintiffs seek to do 
in this action. They are not themselves wrong- 
ed ond they seek to sue 6n behalf of themselves 
and others. 

(16) It may also be mentioned that even if 
the votes of Srinivasam Pillai and Narasimham 
are counted in favour of the plaintiffs* group 
and against defendants 2 to 7 the I'esult of the- 
election would not be atTected and on this 
ground also this objection must be overruled, 

(17) Another contention pressed on behalf of 
the appellants is that at the general meeting 
held on 26-2-1951 two persons Ramachandran 
and Narayanaswami who were not members 
were allowed to take part in the pi'oceedings 
and record voles, on the strength of powers 
of attorney which they had obtained from two 
members Mrs. Ananthalakshn-u Ammal and Sri 
N. Sri Ram respectively and tnat the same was 
illegal and vitiated the entire proceedings. It 
is well settled that the right of a member of 
company to vote by proxy is not a common 
law right and that it is determined solely by 
its articles which constitute a contract between 
him and the company, 

(18) In — ‘Harben v. Phillips*, (1883) 23 Ch 
D 14 (O) where the natui'e. of the right which 
a member possessed to vote by proxy was dis- 
cussed Cotton. L. J. observed: 

“But the whole of Mr. Benjamin's argument 
really deoended on this, that there was a 
right independently of contract to vote by 
px'oxy. I cannot accede to that.** 

Bowen, L. J. observed: 

“that there is no common law right on the 
part of a member of a corporation to vote by 
proxv. We know, of course, that in many 
cases a man may do through another person 

what he may lawfully do himself ....But 

wlien persons agree to act together in the 
conduct of a business the way in which that 


1963 
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business is to be carried on must depend in 
each case on the contract, express or implied 
which exists between them as to the way of 
carrying it on/’ 

— ‘Maclaren v. Thompson’, (1917) 2 
Ch D 41 (P) Astbury, J. observed; 

“There is no inherent or e<iuitable right in 
any share-holder to vote by proxy; such right, 
1 • J* must be found in the contract 

binding the share-holders generally, that is, 

regulations or constitution 
and it then exists only in the form and sub- 
jsct to the limitBtions therein appearing/’ 

Vide Halsbury’s Laws of England, Vol. 8 (2nd 
e^.) page 61, para. 108. The question then 
simply IS what do the articles say on this mat- 
ter? Article 38 is as follows: 

“On a deinand of pool every member present 

in person or by proxy or by attorney shall 
nave one vote.” 

Under S. 79(2)(g) of the Companies Act “a 

^ company”, and 

^ Pravides "No person 

K » appointed a proxy who is not a share- 

provisions are applicable to 

nothing in the arti- 

inconsistent therewith. 

doubt that a proxy can 
validly be given only to a member. 

But the respondents argue that Art 38 clear 
ly i-ecogmses that a member can be present Yn 
person or by proxy or by attorney Ynfthaf 
therefore, the attorneys form a class distinct 
from proxies and to them ttere is Yo 

members Mr 

T^oii? contends on behalf of the an^ 

pellants that in law the status of a proxv 

he mnnYhY "0 distinction can 

tHf.t between a proxy and an attorney and 
that they are synonymous words. refers 
\ .Item 48 in Schedule I to the Ston Ac? 
which deals with the powers of attorney not 
being a proxy & item No. 52 which dealYw?tY 

§°tt1ar v^ Ka&a^rf Milg- 

betwSn^Y sharrholdlr'^ relationship 

so YiftTJ 

argument of attorney”. The 

iecti^ nf fK appellants involves the re- 

pu™. Si, Sto ?Sh‘.‘, tacSuTSSfis*" 

apDellSt^*^^ contention of the 

appears from the voting 

even exchfdi^ Commissioner’s report that 

votes cast by the two non 

* Hamchandran tl^ 

defendants get 10120 votes as against 4073 oh 

Plaintiffs’ group. ^ The result of 

roOT lias not been affected by this ir 

therefore, it cannot be set aside. 

. l^^tion is next taken to the inclusion 

of proxies which were deposited on 14 and 15- 


2-1951. These proxies were cast in favour of 
the defendants. The contention is that as Ih- 
meeting was originally fixed for 28-1-1951 as 
per Ex. P. 3 the proxies should have been de- 
posited under Art. 68 in table A at least 72 
hours before the meeting and therefore, tho^p 
deposited on the 14th and 15th should be re- 
jected. Article 42 of the company’s article^ 
provides that the instrument appointing proxv 
shall be deposited at the registered office of 
the company not less than 72 hours in advance 

of the meeting or the adjourned meeting* eUe 
it is invalid.” 

(21) It is argued that this article is opposed 
to regulation 66 which is obligatory and there- 
fore void. Reliance was also placed on the 
^cision in (1917) 2 Ch 41 affirmed in appeal 
in (1917) 2 Ch 261 (P) that an adjourned meet- 
ing was only a continuation of the original 
meeting and that proxies which could not be 
used at the date of the original meeting could 
not bo used at the adjourned meeting. But the 
short answer to this contention is that though 
the date of the meeting was originally fixed 
for 28-1-1951 it was not actually held on that 
date by reason of the order dated 16-1-1951. 
Ex. P-3; that there was no notice even given of 
that meeting and that the meeting which was 
held on 18-2-1951 can in no sense be said to be 
an adjourned meeting. 

(22) The contention that there had been r.o 
valid nomination of defendants 2 to 7 as direc- 
tors because it was not made seven davs 1 e- 
fore the meeting is again based on the as'sumo- 
tion that there was a meeting on 28 - 1-1951 and 
that the meeting held on 18-2-1951 is the con- 
tinuance thereof. There was no meeting ca 
28-1-1951 and therefore there can be no ques- 
tion of an adjourned meeting on 18-2-1951, It 
is conceded that the nominations areintinie if 
the date of the meeting is 18-2-1951 and not 
28-1-1951. 

(23) It is finally contended that Banjeevi Naidu 
the Commissioner who was appointed to pre- 
side over the meeting which was fixed for 18-*^- 
1951 had no authority to adjourn it to 26-2-1951 
and that, therefore, the proceedings of the meet- 
ing held on 26-2-1951 are void. 

(24) In Halsbury’s Laws of England, Vol V 
page 359, para. 588 (2nd End.), the law is thus 
stated : 

“Except where empowered by the regulation^ 
of the Company, the chairman cannot adjourn 
the meeting nor dissolve it while any of the 

business for which it was called remains un- 
transacted.” 

In this case Art. 35 provides that the chairman 1 

9 I ^ A 9 A M 9 meeting adjourn f 

li 777 time to time. It is not now disputrd 
that Mr. Sanjeevi Naidu obtained the consent 
of the meeting to sdjourn it. It is suggested 
that the order appointing him does not confer 
upon him power to adjourn the meeting. But ; 

^ -Ai conducted in accordance 

With the Articles of Association and the chair- 
man had the authority to adjourn the meeting ' 
under Art. 35. Moreover the plaintiffs them- r 
selves pressed for adjournment and it is not 
open to them to make a complaint of it. In — 
‘Burt V. The British Nation Life Assurance 
Association’, (1859) 45 E R 62 (S), it was held 
that 

“a plaintiff who has a right to complain of an 
act done to a numerous society of which he 
IS a member, is entitled to sue on Tbehalf of 
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himself and all others similarly interested 
though no other may wish to sue; so although 
there are a hundred who wish and are en- 
titled to sue, still, if they sue by a plaintiff 
who is personally precluded from suing, tha 
suit cannot proceed although other persons 
on whose behalf the suit was _ instituted 
might maintain the action as plaintiff.” 

I^is principle was applied in this Court by 
Satvanarayana Rao and Panchapagesa Sastri 
JJ * in — Nagappa Chettiar v. Madras Race 
Club’, AIR 1951 Mad 831 (2) (T). The plaintiffs 
having moved for an adjournment of the meet- 
ing cannot be heard to object to it. They do 
not even state that they have been prejudiced 
in any manner. This objection also must be 
overruled. - In the result the appeal fails and is 
dismissed with costs. 

B/R.G.D. Appeal dismissed. 
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VENKATARAMA AIYAR J. 
Anaithalayan, Petitioner v. Marudamuthu, 
Respondent. 

Civil Revn. Petn. No. 1427 of 1949, D/- 
7-11-1952. 

Civil P.C. (1908), O. 9, R. 13, Proviso (Mad) 
and O. 5, R. 17 — Applicability. 

Proviso applies to all cases in which 
there is failure to observe provisions as 
to service of summons under O. 5, includ- 
ing the failure to affix summons on outer 
door on refusal to sign acknowledgment. 

In all such cases if it be proved that the 
defendant had notice of the date of hear- 
ing in sufficient time to appear and ans- 
wer the plaintiff’s claim, it will be an ir- 
regularity, such as will be cured by the 

proviso. AIR 1952 Cal 10, Disting. 

(Para 4) 

Anno: C.P.C., O. 9 R. 13 N. 18. 

C A. Seshagiri Sastry, for Petitioner; R. 
Desikan, for Respondent. 


fled that the defendant had notice of the 
date of hearing in sufficient time to appear 
and answer the plaintiff’s claim.” 

The Courts below have held that the defen- 
dant had notice of the hearing in sufficient 
time and that the failure to affix the summons 
on the outer door was only an irregularity. They 
accordingly dismissed the application to set 
aside the ‘ex parte* decree. 

(3) Mr. Seshagiri Sastri, the learned advo- 
cate for the petitioner contends that the pro- 
viso to O. 9, R. 13 applies only when there is 
merely an irregularity in the service of sum- 
mons but that the failure to take an acknow- 
ledgment or to affix the summons is much 
more than an irregularity; and that it is an 
illegality vitiating the entire service and that 
the proviso has accordingly no application. In 
support of the position that the failure to 
affix the summons amounted to an illegality, 
he relied upon the decision in — ‘Ganesl mal v. 
Kesoram Cotton Mills Ltd.’, AIR 1952 Cal 10 
(A). That case arose under the Arbitration 
Act. An award having been filed into Court, 
notice thereof was directed to be given to the 
party. The summons was tendered to the party 
but he refused to receive it. No acknowledg- 
ment by him was taken nor was summons 
affixed on the outer door. An ‘ex parte* order 
was passed and an application was filed for 
setting aside the ‘ex parte* order on the ground 
that the provisions of O. 5, R. 17 had not been 
complied with. This petition was opposed on 
the ground that non-affixing of a copy was 
only an irregularity and that it was not a 
ground for setting aside the order. It was held, 
on a review of the authorities, that the failure 
to affix a copy amounted to much more than 
an irregularity; and that the procedure laid 
down in O. 5, R. 17 must be strictly followed 
and if it is not followed, the decree must be 
set aside under O. 9, R. 13. The judgment 
refers to the contrary view taken in some of 
the Courts but holds that the provisions of O. 
5, R. 17 are mandatory and must be strictly 
complied with. 


CASE CITEU : ^ 

(A) (’52) AIR 1952 Cal 10: 55 Cal WN 349 

ORDER : The respondent instituted O. S 
No 302 of 1946 in the Court of the District 
Munsif, Namakkal, for recovery of possession 
of certain properties and for mesne prO“ s. 
ond the same was decreed ‘cx parte on loth 
September 1946. 

(2) The defendant then applied in I. A. No. 
835 of 1946 to set aside the decree passed *ex 
parte’ on the ground that the summons was 
not duly served on him. The facts as found by 
the Courts below are that the summons was 
tendered to the defendant on 14-9-1946, and 
that he refused to sign the acknowledgment. 
The contention of the petitioner is that the 
process-server must either take an acknow- 
ledgment from the defendant or affix the sum- 
mons to the outer door of the house and that 
as neither was done, there was no due service 
of summons as required by O. 5, R. 17 and 
that, therefore, the Court was bound to set 
aside the 'ex parte’ decree under O. 9, R. 13. 
The Courts below met this contention by re- 
ference to the proviso to O. 9. R. 13 enacted in 
Madras. The proviso runs thus : 

’Provid6d further that uo Court shall set 
aside a decree passed 'ex parte’ merely on 
the ground that there has been an irregula- 
rity in the service of summons if it be satis- 


(4) The question is whether this decision 
can be applied to the present case which is 
governed by the proviso to O. 5, R. 13 f'nacted 
in Madras. Though it is true that in AIR 1952 
Cal 10 (A) the failure to observe the proce- 
dure is described as something more than an 
irregularity, I am of opinion that the matter 
really falls under the proviso to O. 9, R. 13. 
ft is difficult to see to what cases the proviso 
can be applicable if it is not to apply tq cases 
like this, where the provisions as to s^'rv’ce of 
summons are not complied with stricMy. In 
my opinion, the proviso applies to all cases in 
which there has been a failure to observe the 
provisions as to service of summons under O. 
5 In all such cases if it be proved Miat the 
defendant had notice of the date of hearing ml 
sufficient time to appear and answer the plain-, 
tiff’s claim, it will be an irregularity, such as; 
will be cured by the proviso. 

(5) In view of the finding that the peMtioner 
had knowledge of the date of hearing, the ap- 
plication for setting aside the ex parte ^ d^ 
cree under O. 9. R. 13 was rightly dismissed 

by the Courts below. 

(6) This revision fails and is dismissed with 
costs. 

n/Tcs Revision dismissed. 
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MACK AND KRISHNASWAMI NAYUDU JJ. 

Polavarapu Venkataswami, Appellant v 
Nalluri Venkayya, Respondent. 

Appeal No. 668 of 1948, D/- 22-10-1952. 

(a) Limitation Act (1908), Art. 116 — Suit 
■lor damages for breach of covenant of title 
and quiet possession — Limitation. 

After obtaining a decree against the 
aeiendantj where an auction-purchaser 
brings a suit for possession of property 
against the plaintiff who has purchased the 
property from the defendant ai:d the 
-auction-purchaser succeeds, the symbolical 
possession given to the auction-purchaser 
in an execution proceeding between the 
auction-purchaser and the defendant, un- 
Jcnown to the plaintiff, does not give the 
plaintiff a cause of action for his suit for 
damages for breach of title and quiet 
possession against the defendant Such a 
suit being governed by Art. 116, limitation 

against the plaintiff from 
the date of the appellate decree obtained 

against the plain- 
(Paras 4, 5) 

Anno. Lim. Act, Art. 116 N. 15 Pts. 18, 19. 

.covenantors?/ (1882), S. 55 — Breach of 
bt possession — Suit 

— Relevant date for 
S. ^ ^ * damages — (Contract Act (1872), 

The principle of S. 73, Contract Act ic 
made applicable to breaches of covenant 

regards immovable proner- 

damages foe. breach of covenant for title 

ascertained on the date of the suit Tnd no? 
on any other date prior to it It is alwav*; 
open in such a case for the buye? to have 
two causes of action, to recover the con 

• tht^'basi? interest on 

in theA;ovSt of title 

^a^ing dama"g\sAolthe £ 

zAstKnf aAuft 

Acf S°-'73V22^‘=‘’ 9 Pt-^srco'nt. 

VaWhySam "'"InT’ P Appellant: C. A. 

Respondent “ P^Jeswaran, for 

CASES CITED: 

fRl P^' iSi- 46 Cal 670 (PC) 

(C a™ 771: 52 All 604 

(D) f’W AT§ 44 Mad 167 

f'JS' ®4ad 636: 68 Mad LJ 588 

150: 207 ind Cas Iss 

NAYUDU J.: The defen- 
appellant and the appeal is against 

Bfnat?a"fn n Subordinate JufgHf 

to rtami °V ®- 30 Of 1947, the decree being 

miie? 1 °'^ breach of covenant of title and 

2 Acres 84 cents of dry M 
on^inaUy belonged to one Jalambhotlu, who Iras- 
^ P® plaintiffs father for a period of 25 
years under Ex. A -1 dated 4-10-1921 on an atoual 
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rental of Rs. 76 subject to a payment of quit 
rent out of the maktha amounting to PvS. 2-5-6 
The property owned by Jalambhotlu was of the 
extent of 3 acres and odd. After the death of 
Jalambhotlu his v/idow Sitaramamma, who ac- 
quiied absolute rights to the pz*operty under a 
will left by her husband, conveyed 2 acres 84 
cents out of the 3 acres and odd owned by Jalam- 
bhotlu to the defendant under a sale deed Ex. 
B-2 dated 24-6-1932 for a consideration of Rs 
1250. The property was already subject to an 
attachment before the judgment in O. S. No. 170 
of 1932, a suit instituted b\f one Subbamma against 
Sitaramamma, for recovery of a sum of Rs. 500. 
Subsequently a decree was also passed in the suit* 
On 15-9-1933 the defendant conveyed 2 acres and 
84 cents of lands to the plaintiff under the ori- 
ginal of Ex. B-3 for Rs. 1200. Out of the consi- 
deration, a sum of Rs. 500 was received by the 
defendant for the purpose of discharging the de- 
cz*ee debt in O. S. No. 170 of 1932, in which there 
was already an attachment pending against the 
property. But after the sale deed, obviously, the 

having received the amount of Rs 
500 did not pay and satisfy the decree in O. S. 
No. 170 of 1932 and further proceedings in exe- 
cution of the decree appear to have been taken 
and two acres and 84 cents of lands were sold 
on 9-11-1936 and symbolical possession was taken 
m fat'our of the auction-purchaser. The defen- 
dant instead of paying and settling the decree in 
O. S. No. 170 of 1932 appears to have launched 
himself in litigation by filing a claim petition 
^ * dismissal of the claim petition by 

instituting a claim suit O. S. No. 508 of 1933 in 
the District Munsif’s Court, Ongole, which was 
dismissed on 28-11-1935. He filed an appeal 
against that decision, A. S. No. 4 of 1936, which 
likewise was dismissed on 16-8-1937. Not con- 
tent with this, he appears to have filed S. A. 
^0-142 of 1938 in this Court, which received a 
similar fate of dismissal on 11-2-1941. It may 
be mentioned that in not one of these proceed- 
ings started by the defendant, the plaintiff was 
a party. 

(2) The auction-purchaser by the strength of 
his purchase of the property in court auction 
instituted O. S. No. 112 of 1943 in the District 
Munsif’s Court, Ongole, against the plaintiff for 
recovery of the makthas or the lease amount due 
upto 1943, i.e., a total sum of Rs. 612-12-0. The 
plaintiff resisted the suit on the strength of his 
title and possession by the purchase under the 
original of Ex. B-3, but the suit was decreed in 
favour of the auction-purchaser on 30 - 9-1943 
The plaintiff appealed in A. S. No. 31 of 1944 
on the file of the Subordinate Court of Bapatla 
and the appeal was dismissed on I 6 -I -1945 Thp 
period of 25 years lease also expired on 4-io-194fi 
and the auction-purchaser took actual posses- 
sion on 22-3-1947. The present suit for brSch 
of covenant of title and quiet possession was in- 

Plaintiff claimed a 
sum of Rs. 9500 ^ damages for the breach. The 
suit was resis^d by the defendant in his written 
statement. He denied that there was any 
covenant of title and on the other hand pleaded 
that there was an agreement not to claim com- 
pe^ation or damages in regard to warranties of 
tit^e, possession and enjo 5 mient except in regard 
to any alienations made by himself of the suit 
property and also raised a plea of limitation be- 
sides questioning the quantum of damages claim- 
ed by the plaintiff. The lower Court held 
in favour of the plaintiff and decreed the suit 
for Rs. 9500 and hence this appeal. 

(3) There contentions were urged on behalf of 
the appellant. All the three contentions that were 
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raised in the lower Court were urged before us and 
as regards the first of the contentions that there 
was no covenant of title and quiet possession and 
enjoyment, there was not much argument by the 
Counsel on uendli oi the appellant, as undoubted- 
ly there could not be any doubt that in this case 
even apart from any specific covenant as to title 
in the document, by virtue of S. 55, cl. (2», Trans- 
fer of Property Act, the defendant must be deem- 
ed to have contracted with the plaintiff, that the 
interest, which he professed to transfer under 
the sale deed, Ex. B-3, to the plaintiff subsisted 
and that he had power to transfer the same. 
There is always an implied covenant as to title 
and quiet possession and enjoyment in all sales 
of immovable properties, unless it is shown that 
there is an express contract to the contrary by 
the terms of the document, such covenant for 
title would subsist and would enure to the bene- 
fit of the purchaser, if there should be a breach 
of that covenant at any subsequent stage. Very 
properly the learned Counsel did not press his 
argument on this issue and we have no doubt in 
holdine; that there was such a covenant. An 
attempt was made in the lower Court to cull out 
from the terms of Ex. B-3 a contract to the con- 
trary, which very properly has been rejected by 
the lower Court as there could not be any means 
of any contract to the contrary which could be 
ascertained from the terms of Ex. B-3. 

(4) Tile only two other questions that are re- 
quired to be determined in this appeal arc whe- 
ther the suit is barred by limitation and whether 
the damages awarded are excessive. On the first 
of these questions as to limitation, it is contend- 
ed that the starting point of limitation must be 
taken to be 9-1 1-1936, the date of sale held in execu- 
tion of the decree in O. S. No. 170 of 1932. & in any 
event 11-3-1937, the date when the auction-pur- 
chaser purports to have obtained symbolical dc- 
'livorv of the property. In our view, none of 
these dates should be relied on to fix the cause 
of action. As whatever might have been the 
declarations made by the Court as to title relat- 
ing to this property, such a declaration was made 
in the absence of the plaintiff and in the pro- 
ceedings to which the plaintiff was not a party 
and it could not be expected that in so far as 
he was concerned the title has been decided as 
against him. Equally so. as regards possession 
since what was delivered was only ^ symbolical 
possession as nothing more could be given to the 
auction-purchaser. And it is not in evidence that 
the plaintiff was aware of this delivery of pos- 
session symbolically and in tbe absence of such 
evidence, it is not safe to hold that the cause 
of action had arisen on the date of the order or 
on the date of the effecting of this symbolical 
deliverv to the auction-purchaser, which was on 
,11-3-1937. 

(5) It is, therefore, for consideration as to what 
will be the relevant date on which the plaintiff’s 
cause of action could be said to have arisen. For 
the first time in 1943 by the institution of O. S. 
No. 112 of 1943 by the auction-purchaser for the 
recovery of the rent on the strength of his pur- 
chase at the court auction, the plaintiff's title 
to the property was in issue and he contested 
the suit on the strength of his owti title and a 
decision was given against him bv the first Court 
on 30-9-1943. Tlie matter was taken up in appeal 
and finally concluded on 16-1-1945. when it could 
reasonably be said that the matter has been con- 
clusivelv decided against the plaintiff in so far 
ns the title to the pronertv was concerned. Arti- 
cie 116 Limitation Act which is applicable to a 
case of this kind provides for a period 
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of six years from the date of the breach 
of the covenant, the covenant here be- 
ing not only the covenant for title but the covenant 
for possession also. If the cause of action is within 
six years from any of these two dates, the plain- 
tiff would perfectly be in time. We are inclined 
to hold that until the determination of the appeal 
on 16-1-1945, it could not reasonably be held that 
the title of the plaintiff has been conclusively 
determined against him and found in favour of 
the auction-purchaser, in view of the plaintiff 
having filed an appeal questioning , the decision 
of the first Court. In these proceedings it must 
be stated that the plaintiff was in fact fighting 
out the case of the defendant and trying his 
best to see if he could have his title established 
against the auction-purchaser in O. S. No. 170 of 
1932, though the defendant had failed initially in 
the claim petition and subsequently in the pro- 
ceedings which he instituted and conducted. Our 
attention is however invited to a decision in 
— ‘Juscum Bold V. Pirthichand Lai’, AIR 1918 PC 
151 at p. 153(A), where the following observations 
of the Privy Council are relied upon in support 
of the contention that the cause of action must 
be deemed to have arisen on the date of the dis- 
posal of the suit in the first Court. Sir Lawrence 
Jenkins delivering the judgment observes at p. 15? 
as follows : 

"Their Lordships feel no doubt that as between 
these two decrees (a decree of the first Court 
and a decree of the appellate Court), this is 
the correct view, for whatever may be the theory 
under other systems of law. under the Indian 
Law and procedure an original decree is not 
suspended by presentation of an appeal nor is 
its operation interrupted where the decree on 
appeal is one of dismissal.’’ 

Sir Lawrence Jenkins proceeding observed : 

“There may be circumstances in which a failure 
to get or retain possession may justly be regard- 
ed as the time from which the limitation period 
should run, but that is not the case here.” 

So either the date of the first decree or the date 
when the plaintiff failed to retain possession would 
be relevant for the purpose of ascertainment as 
to the relevant dates of cause of action under Art. 
116. Limitation Act. In either case, the presentl 
suit is in time, the suit having been instituted 
on 11-4-1947 within six years from 30-9-1943 or 
from 22-3-1947. which was the date when the auc- 
tion-purchaser actually took vacant possession. 
The suit is well within the time provided by law. 

(6) The question as to whether the damages are 
excessive would to a great extent depend upon 
the determination of the question as to what 
sliould be the relevant date on which the damages 
have to be ascertained, that is. as to the date on 
which the value of the lands has to be fixed. l\Ir. 
Uinamahoswaram. the learned counsel for the 
appellant contends that the date of delivery of 
possession to the auction-purchaser 11-3-1937, that- 
is when symbolical deliver>’ was made, should be 
the date on which the mnvket-vaule of the lands 
has to be fixed. In the view which we have 
already taken, tliat would not be the proper date 
to be relied upon for the purpose of limitation. 
We are unable to agree that that date sliould be 
taken for fixing the market-value of the property. 
The only other alternative which the counsel for 
the appellant suggests as the relevant date is 
30-9-1943 when the decree for the maktha was 
passed in the suit instituted by the auction-piir- 
chnser. As regards this question, the date for the- 
purpose of limitation, which ordinarily will be the 
date of breach of the covenant of title, could 
be treated as tlie date also for assessing the^ 
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damages, that is for fixing the market-value of 
the lands in respect of which the breach has been 
occurred. The principle of S. 73, Contract Act is 
made applicable to breaches of covenant of title 
oven as regards immovable properties, and it is 
sought to be contended placing reliance on S. 73, 
Contract Act that the Quantum of damages must 
be ascertained on the date of the breach as in 
a cor^ract for sale of goods, where there is a 
breach of contract, the difference between the 
contract price and the market price on the date 
of the breach would be the ordinary mode of as- 
sessing the damages. But in applying the prin- 
ciple to breach of covenant of title relating to 
immovable properties, it is necessary to consider 
whether Courts are prevented from holding that 
the relevajit date would be the date on which 
he makes the claim for damages, that is the date 
of the suit. All that S. 73 provides is that when 
a contract has been broken, the party who suffers 
by such breach is entitled to receive, from the 
party who ’has broken the contract, compensation 

damage caused to him thereby, 
???!!? naturally arose in the usual course of 

breach. Applying the principle 

hfth” plaintiff has 

to defendant 

of ^ covenant for title regarding the 

plaintiff. What the 

UHed* te property which he is en- 

for the not Secure 

lor the reason the defendant is not in a position 

to deliver back possession of the nronertv or to 

a 'Hi 

a suit IS instituted for recovery of damages the 
damages must be ascertained on the S of the 
suit and not on any other date prior to °t It 
IS always open in cases of breaches of covLant 

two‘caufesTa?U^^^^^^^^^ 

impM S S““LS o'“S. °'w!,ra “'gSto'’ 

for the loss of nronertv L ’ ‘=’?'™ing damages 

our view finV support V the 

samf Sk- Reddi a" aS 
the damal^we^f tn he whether 

of the sale nr^.f ti! 5®. ^^certained on the date 

on tile date Of ,he^®^.'^ate of the breach and not 

of the dispossession or on the date 

toereforl to finH w <=“6 before us. We have! 

find out wh&t the ixiRrlcct-vSilup nf 

toe^ 11^1947, me ^tl Of 

a® regards the value is discus- 

amved *at th?”fi Subordinate Judge and he has 
amvea at the figure of Rs. 9500 mainlv ba^jincr 

^^concluslon on two documents of sale, Exs. A^O 

A-u. both dated 12-10-1946, of lands of the 
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same quality and which are situated adjacent to 
the suit lands. Ex. A-10 is a sale of about 1 v acres 
01 land to one P. Rangiah for Rs. 7000, Rs 4000 
having been paid by way of cash and Rs 3000 
by way of promissory note executed in favour of 
the vendor. Ex. A-H is in favoui* of P. W. 2 of 
an extent of 97 cents for a price of Rs. 4000. "on 
the basis of these two sale deeds there can be 
no doubt that the sum of Rs. 9500 is the rea- 
sonable figure that could be fixed as the value 
Of the property and as claimed by the plaintiff. 
It is pointed out by Mr. Umamaheswaram that 
in or about 1940 or 1941 from the evidence of the 
witnesses P. Ws. 3 and 4 it is evident that an 
acre was sold for Rs. 400 and for Rs. 1000 No 
sale deeds are produced in respect of these tran- 
sactions; but accepting the evidence of these wit- 
nesses that in 1940 or 1941 the prices of these 
properties ranged from Rs. 400 to Rs. 1000 per 
acre, that would not be sufficient to hold that 
ti^ prices continued at the same rate in 1947 
when the suit was instituted. The evidentiary 
value of Exs. A-10 and A-11 cannot be underesti- 
mated. It is suggested however that in Ex A-10 
part of the consideration was paid by way of nro- 
missory note which is not of any consequence, 

ordinarily common in land transactions 
tnat part of the price is paid in cash and the 
balance of the price by way of promissory note 
It IS also pointed that P. Ws. 1 and 2 are near 
relatio^ of the plaintiff and it is likely that 
these two documents might have been brought 
mto existence to support the claim of the plaintiff 

remains that a sum 
Of Rs. 4000 in cash has been paid by. the vendor 

Sub-Registrar of Assurances 
which It IS very difficult for the appellant to get 
over. That these dry lands have risen pheno- 
menally in value is evident from the fact that 
they have been used for raising tobacco which 
is a paying commercial crop, in this part of the 
State and this is also evident from the fact that 
t^ugh the same lands were leased to the plain- 
tiff’s father for a sum of Rs. 76 per annum, after 
the auction-purchaser secured possession he ap- 
pears to have leased it for an amount of Rs 300 
Mr. Umamaheswaram relied on this prior evidence 
on the side of the plaintiff and contended that 
the proper mode of ascertainment of the market- 
value in this case should be by capitalising the 
annual rental which the property was fetching 
Capitalising the annual rental value of Rs, 300 
at 20 times, he submitted that a sum of Rs. 6000 
would be the reasonable market-value. We would 
have been inclined to take the annual rental 
value as the basis and fix the market-value but 
for the fact that there is the other evidence in 
this case which gives us a clear indication of the 
market-value of the lands in the locality on the 
relevant date in about 1946 or 1947. Further if 
be stated that there is no evidence on the Tde 
of the defendant to disprove that the value of 
the lands has not Increased as has been shown 

evidence on behalf of the 
plaintiff and the d^uments relied by him in sup- 

We do not therefore feel 
justified m disagreeing with the valuation fixed 
by the lower Court at Rs. 9500, which appears 
to be the reasonable market-value on the date 
of the suit. 

(8) In the result the appeal is dismissed with 
costs. 

B/V.S.B. Appeal dismissed. 
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Subbaiah Maistry, Accused-Petitioner v. The 
Corporation of IMadras by its Sanitary Inspec- 
tor, S. Brady, 21 Divn., Aynavaram, Com- 
plainant-Respondent. 

Criminal Kevn. No. 505 and Cri. Revn. Petn. 
No. 474 of 1952, D/- 5-11-1952. 

Municipalities — Madras City Municipal 
Act (4 of 1919), Ss. 287, 349(13), 357 — Licence 
fee or tax — Essential difference between 
licence fee and tax pointed out — Held that 
sum of Ks. 5/- levied upon every dhoby inside 
the Madras Corporation was a licence fee and 
not a tax: Case law discussed, (Paras 5, 16) 

S. Mohankumara Mangalam and A. Madha- 
van, for Petitioner; State Prosecutor, for the 
State. 

CASES CITED : 

(A) (’52) AIR 1952 Mad 764: 1952-2 
Mad LJ 410 

(B) (’52) AIR 1952 Mad 395: 

1952-1 Mad LJ 208 

(C) (’:il) AIR 1931 PC 217: 9 Rang 440 (PC) 

(D) (’30) AIR 1930 Rang 282: 8 Rang 143 
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ORDER: The point taken by Mr. Mohan 
Kumaramangalam in this case is whether the 
fee of Rs. 5/- levied upon every dhoby inside 
the Madras Corporation is a licence fee or a 

(2) There is no dispute before me that if 
this levy is construed as a tax this revision has 
got to be allowed and if this is construed as 
a licence fee this revision lias got to be dis^ 

missed. , 

(3) In order to determine whether this sum 

of Rs 5/- levied is a licence fee or a tax — 

I need not point out that this sum of Rs. 5/- 
is levied as a licence fee — we have got certain 
tests which have been elaborately gone into 
and laid down by my Lord the Chief J^istic^ 
in — ‘Varadachari v. State of Madras, AiR 
1952 Mad 764 (A). The learned Chief Justice 
has reviewed the entire case-law on the subject 
and has delimited the boundary line between 
a licence fee and a tax. 

(4) The learned Chief Justice points out: 

“It is now well established that there is a 

fundamental difference between a tax and a 
licence fee. The issue of licences to regulate 
particular branches of business or specified 
trades or occupations and other matters is 
part of what in American Constitutional law 
is called the ‘police power’ of the State. See 
— Anantakrishnan v. State of Madras*, AIR 
1952 Mad 395 (B). For the grant' of a 
licence a fee may be charged to cover pro- 
bable expenses; which may have to be in- 
curred for the regulation of the particular 
trade or business or calling in respect of 
which the licence is required. The licence 
fee is not intended to raise revenues for the 
general purpose of the authority levying the 
Tec. For such purposes the levy should be 
in the shap^ of a tax. The licence fee must 
be reasonable, whereas, a lax need not be.’* 

(5) Courts have often dealt with the 
quc.'^uun whether a particular licence fee is 


reasonable or not. Though, ultimately the 
decision in each case must depend upon the 
pariicular facts of that case, certain general 
tests have been formulated to decide whether 
a particular fee is reasonable in the circum- 
.stances. In laying dov/n these general prin- 
ciples Courts have always kept in view the 
essential difierence between a licence fee and 
a tax. nameb^, that, in the case of a licence 
fee imposition is intended to reimburse the 
authority in any amount expended by it in 
respect of the particular business or matter 
which is intended to be regulated, whereas a 
tax is the recognised method of raising! 
revenues for general purposes. It* is useful to 
refer to some of the decided cases, on the 
point and we shall begin with the ruling of 
the Pdvy Council in — ‘Pazundaung Bazaar 
Co., Ltd. V. Municipal Corporation of Rangoon’, 
AIR 1931 PC 217 (C). That was given on an 
appeal from the judgment of the Rangoon 
High Court reported in — 'Municipal Corpo- 
ration of Rangoon v. Pazundaung Bazaar Co., 
Ltd.’, AIR 1930 Rang 282 (D). Under the 
City of Rangoon Municipal Act the Corpora- 
tion had power to charge licence fees for 
private markets. The question was whether 
the licence fee imposed was unreasonable. 
Heald, OfTg. C. J., rejected the contention of 
the owners of the private markets who were 
protesting against the levy that the only 
charges recoverable by way of licence fees 
were the cost of the papers on which the 
licences and receipts were printed together 
with the costs of printing and writing thereon 
and the cost of such inspection as was directly 
connected with the licences themselves. He 
held (and Mya Bu, J. concurred with him) 
that the licence fee may reasonably cover the 
cost of all special services necessitated by the 
duties and liabilities imposed on the corpora- 
tion in respect of the supervision and regu- 
lation of private markets. The Privy Council 
agreed with this statement of law. 

(6) In — ‘Corporation of Madras v. Spencer 
& Co., Ltd.’, AIR 1930 Mad 55 (E), this Court 
held that a licence fee imposed by the Corpo- 
ration of Madras for storing spirits was 
unreasonable because the imposition was not 
with a view to pay for the expenses in con- 
nection with the licences but was obviously 
done to increase the revenue of the Corporation 
from liquor. The learned Judges accepted the 
view of the trial Judge, Beasley J. (as he then 
was) that licence fees were leviable as com- 
pensation to the Corporation for the expenses 
incurred in the issue of licences and the 
general regulation of the trades and other 
occupations which were licensed and that there 
must be some relation between these expenses 
and the amount of fees leviable. In the case 
before them they found on the evidence which 
had been adduced that the expenses of super- 
vising the places where foreign liquor was 
stored were practically nil. 

Reilly J. enunciated two general principles 
which may be useful to determine whether 
licence fees can be held to be reasonable or 
not, namely: 

“If we accept the proposition that the power 
of charging licence fees cannot be used for 
taxation, then we must say that as a whole 
the fees charged by the Corporation must 
not be very much in excess of what the 
duties cast upon them and their staff in con- 
nection with the licences cost them. There 
is the cost of issuing the licences; there is 
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the cost of inspecting the premises to see 
whether they are suitable for the purpose 
proposed; and there is the subsequent cost 
of inspecting the premises to see that they 
are being used properly and that the condi- 
tions and restrictions imposed by the Com- 
missioner ^ are observed. But, roughly 
speaking, if the fees are charged at so high 
a rate that as a whole they bring in very 
much more than the cost of these opera- 
tions to the Corporation, then I think, we 
can rightly say that they are unreasonable. 
There is another principle. Although it is 
almost impossible for the Corporation itself 
to ascertain, when they are issuing a number 
of licences to persons engaged in different 
trades and occupations, exactly what is the 
cost of any particular licence or of licences 
for persons engaged in particular trades or 
occupations — and certainly we could not 
attempt anything of that sort — yet, surely 
It would be unreasonable if they so fixed 
the fees that the whole cost incurred by 
them in connection with all the licences or 
a grossly disproportionate part of it was 
imposed on one pajrticular trade or a few 
particular trades. These principles, I think, 

ascertaining whether a 
particular fee is reasonable or not.” 

\ ^ to minutely 

fee Ah^th^t ^ opinion is the proper 
too. -^ll that the Court can do is to hold 

wheth^ a particular fee is reasonable or not. 

(7) Practically the same principles were 
reiterated in a subsequent decision of this 
Court in the - ‘Municipal CoS Kumbf 
konam V. Ralli Brothers’, AIR 1931 MaT497 
(F). It was held that the licence fee should 
be commensurate with the extra cost en- 
tailed by granting the licences and exercising- 

necessary to see that 
shoulH"Jfni^r® complied with. But thl fees 

assessed as substantially to 
contobute to the general revenues of the local 

(8) The decisions above cited were all 

g'S.iL.rLfS ffi ‘M'S 

fco should 

SS. 

™i;°“ “I'"#?”*-’ '■ 

fee settled that a licence 

industrl ^ particular trade or 

taxation regarded a form of 

Sd nnrfl is to be gov- 

should bear as nearly as 
®^>^!iation to the cost of issuing thi 
or the cost of supervising the trade 

sarv ^ hv ^ measures rendered neces- 

character of that trade. We 

Municipality would be 
justified in increasing the licence fee charge- 

reason*’°'f Particular industry merely by 
reason of the cost of ordinary municipal 

which that industry is entitled by 
Mim* position as a tax-payer in the 

Municipality. But if the industry involves 


special sanitary precautions, a special super- 
vising agency or such like expenditure, it is, 
we think, reasonable to take this expenditure 
into account in fixing the amount of the 
fee. When a supervision agency is neces- 
sary for a number of industries, it will 
always be difficult to say how the cost is 
to be apportioned and, so long as the 
apportionment is to be made on a reasonable 
basis it is not for the Courts to interfere 
with the way in which it has been achieved ” 
(10; Substantially similar principles have 
been laid down by the Supreme Court of the 
United States. It is sufficient to cite one in- 
stance, namely, the decision in — ‘Ingles v 
Morf, (1937) 300 US 290: 81 Law Ed 653 (I); 
in which a permit fee was held to be invalid 
because it bore no reasonable relation to the 
total cost of regulation to defray which it was 
collected. 

(11) Bearing these principles in mind, let 
us examine the facts of the present case on 
the foot of the additional evidence which was, 
called for and which has been submitted. 

(12) The evidence on record clearly shows 
the following facts. Individual dhobies are not 
being licensed. But when soiled and washed 
clothes are stored and clothes are ironed, a 
licence fee is imposed with reference to the 
premises wherein this laundry business is 
earned on. The authority for the Madras 
Corporation for doing so is to be found in the 
publication filed by the learned State Prose- 
cutor under the style and name of “Corporation 
of Madras, Bylaws and Rules under the Madras 
City Municipal Act and the Public Health Act” 
printed at Rathanam Press. University 
Printers, 11 Badrian Street, G. T. Madras, in 
which at page 66 we find printed the bylaws 
under S. 349 (13), Madras City Municipal Act, 
1919, regulating the premises used for washing 
soiled clothes and keeping soiled clothes for 
the purpose of washing them and keeping 
washed clothes. There is no doubt that the 
accused Subbiah Maistry in this case, on 
16-2-1952 and subsequently had run a laundry 
in a hut at S. S. Devar, 3rd Street, wherein he 
resides without a licence from the Commis- 
sioner of the Madras Corporation as required 
by S. 287, Madras City , Municipal Act and that 
he thereby committed an offence punishable 
under S. 357 of the said Act. Mr. S. Brady, 
the Sanitary Inspector attached to Division No 
21, Aynavaram, has given evidence that he 
inspected the hut occupied by the accused and 
he found that the accused was storing soiled 
and washed clothes and that he was also 
ironing the clothes. A notice was, therefore 
issued and the accused not having taken out 
a licence this prosecution has been launched 
Therefore, the only point for determination is 
whether the fee of Rs. 5/- imposed has to be 
construed as a licence fee or a tax 

in this case clearly shows 
that this sum of Rs. 5/- is only a licence fee 
and not a tax and here are the reasons. 

The Corporation has filed a statement 
Ex, P. 2 whmh shows (i) the designation and 
number of officers employed or connected with 
the licensing of trades; (ii) The total amount 
of expenditure incurred by the Corporation by 
way of pay and allowances; (iii) The percent- 
age of work attributable to licensing; (iv) The 
proportionate cost for the work rendered by 
them; the figures being taken out of the 
budget estimate for 1952-1953 (Ex. P. 3) 

Ex. P. 2 does show the amount derived from 
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bnilding licences. Ex. P. 5 is the schedule 
of licence fees now in force. The substance 
of this information can be summarized as 
follows: There are 724 licensed laundries in 
Madras. The total fee collected from them at 
Rs. 5/- per laundry is Rs. 3620. The total 
fee collected by way of licence fees in respect 
of all trades except private markets is Rs. 
f).. 35. 004. The total expenditure involved in the 
licensing of trades, businesses, etc., ' is Rs. 
7.10,000/- as shown in Ex. P. 2. The percent- 
age of expenditure connected with the licens- 
ing and supervision resulting therefrom shown 
in these statements makes out clearly that the 
licence fee collected does not result in raising 
revenue for the general purposes of the Cor- 
poration but covers only the probable expenses 
whif'h are being incurred for the regulation 
of this particular calling for which licence is 
required. 

(15) The Corporation through P. W. 2 has 
indicated the services rendered in the shape of 
granting of licences and exercising such super- 
vision as is necessary to see that its terms are 
complied with and these give us an indication 
of the cost entailed. The evidence of P. W. 2, 
the Assistant Revenue Officer, shows the ela- 
borate and multiferious work entailed in the 
issue of licences and the supervising work 
relating thereto which falls upon the Health 
Department, the Revenue Department, the 
Electricity Department, and the Works Depart- 
ment. Issue of licences, entails previou.s 
enquiries, inspections, verifications and serving 
of various processes, considerable expenditure 
of stationery and printing and book-keeping 
are involved. Then after the issue of licences 
the premises ar? inspected frequently through- 
out the year to see that the conditions of the 


plication — Possession by one of joint family 
— Presumption as to ^ (Evidence Act (1872), 
S. 114, ill. (a) ) — (Words and Phrases). 

The word ‘possession* implies a physical 
capacity to deal with the thing as we like 
to the exclusion of every one and a deter- 
mination to exercise that physical power 
on one’s own behalf. It implies dominion 
and consciousness in the mind of the per- 
son having dominion over an object that 
he has it and that he can exercise it. 
Possession must be conscious and intelli- 
gent possession and not merely the physi- 
cal presence of the accused in proximity 
or even in close proximity to the object. 


(Paras 7, 11) 

In the case of a family living jointly 
in the same house the head of the family 
is presumed to be in possession of any 
illicit article found in the house. The pre- 
sumption is rebuttable and the weight 
attached to it must vary according to cir- 
cumstances. It can be easily rebutted by 
showing that the room or receptacle in 
question was in the particular and exclu- 
sive possession of one member of the joint 
family. Similarly, where two or more per- 
sons are charged with joint illegal posses- 
sion it is incumbent on the State to prove 
(a) that each of the accused had either 
physical or constructive possession of the 
property or (b) that one or more of them 
had possession thereof either physical or 
constructive on behalf of themselves and 
the other accused to the knowledge of the 
latter. Case law referred. (Para 12) 


L. S. Veeraraghava Ayyar, for Petitioner; 

Public Prosecutor, for the State. 

« 


I'cer'.co arc observed. In the case of refusal of 
licence, the party can appeal to the Standing 
Committee whose members use the Corporation 
motor van for the purpose of inspection. Then 
when there is failure or non-compliance with the 
terms of licence or when licences arc not taken 
'ut, again much work is involved on the super- 
vi.sing agency in the matter of launching 
prosecutions and carrying them through 
various Courts. In other words, the evidence 
of P. W. 2 shows and the figures given by the 
Corporation indicate that the licence fee col- 
lected does not cover more than the expenses 
involved in the licensing of the business and 
that no part of this amount becomes a part of 
the general revenue of the Corporation, thereby 
making a licence fee a substitute for a tax. 

06) In the result, on the evidence on record 
I have come to the conclusion that the sum 
1 ^' ‘^4” ^evicd_ upon every dhoby inside the 
Madras Corporation is a licence fee within the 

.decision in — ‘AIR 1052 Mad 

764 (A) and is not a tax. This revision case 
IS dismissed. 

B/D.H. Revision dismissed. 
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Madras Prohibition Act (10 of 1937), S. 4(i) 
(a) — “Possession** — Its meaning and im- 
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ORDER : This is a criminal revision case 
which has been filed against the conviction and 
■sentence of the learned District Magistrate, 
Visakhapatnam in C. A. No. 30 of 1951, con- 
firming the conviction and modifying the sen- 
tence in C. C. No. 1046 of 1950, Sub Magistrate, 
Visakhapatnam. 

(2) The facts are : The petitioner-accused be- 
fore us was the Head Establishment Clerk, 
p. T. O’s OfRce, Bengal-Nagpur Railway. He 
is an elderly man who is suffering from heart 
trouble and is also said to be otherwise sickly. 
This accused has got a grown up son who has 
been examined as D. W. 4 in this case and that 
son’s wife is one Jayalakshmi, who has not 
been examined. The accused and his sen and 
daughter-in-law all lived in the same house and 
the evidence is that they are undivided and the 
accused is the tenant of that house. It is in 
these circumstances that the following incident 
took place. 


(3) P. W. 1 Sri G. N. Brahma, who is the 
Ins^ct^ of the Special Police Establishment 
+ T?® Government of India with headquarters 
on inforrpation received in regard to 
certain other matters, with which v/e are not 
conceraed here and which might well be guess- 

ea, 9btained a search warrant from the District 

Magistrate, Visakhapatnam, on 4-12-1949, and 
searched the house of the accused. 

ir. search on 5-12-1949 

in the pres^ce of the then Stationary Sub Magis- 
trate, who has been examined as P W Mr 
S. N. Singh* Section Controller of B N Rail- 
way, Waltair, who was residing close to the 

and vjo has been examin- 
ed as P. W. 3, the local Sub-Inspector Mr C V 

Sectional Officer, Mr! 
V Naidu attached to the Special Police Es- 
tablishment with headquarters at Puri and who 
has been examined as P. W. 2, 2^ bottlerof 
Hay woods Fine Brandy. VAT No. 4 4re 
found in ffie house of the accused. The half 
of ^ found in the bottom drawer 

room of fhe southernm^Itt 

wtii of the accused. The full 

&unH®in^thl original company seals were 

same room. They 

in^ 'yffh other articles concerned 

made in° hf fi ^he searc^Tas 

made in the first instance and a search list Ex 

werf^ bottles of brandy 

were h^ded over along with a report the 

tor P^ Establishment Police Inspec- 

+2^ ^ local Prohibition Sub-Insnec- 

Sherif, examined as P. W 4 
Sub-Inspector came to the 
anothi? Pan^T, investigation and prepared 

been which has also 

aforesaid persons. It is 
of before the search the person 

searching officers was searched by the 

well as by the outside witness 
thp accused was present at 

o search. On 5-12-1949 the Pro- 
‘^^spector enquired the accused in 
Tegard to the recovery of these bottles of brandy 
and possession of the same by him. The ac- 

^ stated that he was suffering 
irom fever and that he was unable to give any 
'Statement. The accused was again called upon 
TO appear and give a statement on 7 - 12-1949 

which also he sent a report 

^x. 5 that he was still sick and was unable 

to give a statement. 


(5) On the accused being charge-sheeted for 
an offence under Section 4(i)(a)3 Madras Pro- 
hibition Act that he was found to have been 
in possession of two full bottles of brandy in 
his iron safe and a half bottle in a mirror 
almirah in his house without being covered by 
permit, he came forward with the version that 
these bottles were found in the southern room 
of the house and that his only son, who is D 
W. 4, and. his wife Jayalakshmi are 
living separately in that house in that sepa- 
rate room and that the keys for these receptacles 
were in the possession of Jayalakshmi and that 
the accused had nothing to do with that 
southern room or the receptacles and that he 
should not be consti-ued to have been in posses- 
sion of these brandy bottles within the mean- 
ing of the Madi’as Prohibition Act rendering 
him liable to be convicted under S. 4(i)(a), 

(6) Therefore the short point for determina- 
tion in all the Courts is whether the prosecu- 
tion has brought home possession of these 
brandy bottles to this accused. 

(7) The word ‘possession’ as can be sum- 
marized from Chaps. 13 and 14 (Pages 236- 
267) of Sir John Salmond’s Jurisprudence^ 
Chap. 11 (Pages 162-174) of Holland’s Jurispru- 
dence and Markby’s “Elements of Law”, Chap. 

9 (Pages 177-203) implies a physical capacity to 
deal with the thing as we like to the exclusion 
of every one and a determination to exercise 
that physical power on one’s own behalf. These 
two elements, physical and mental, are des- 
cribed by Roman Jurists as ‘corpus’ and ‘animus* 
respectively. 

(8) But as the Authors of the Indian Penal 
Code point out in their Note appended to their 
draft of the Indian Penal Code 

“We believe it to be impossible to mark with 
precision by any words the circumstances 
which constitute possession. It is easy to put 
cases about which no doubt whatever exists 
and in which the language of lawyers and of 
the multitude would be the same. It will 
hardly be doubted for example that a gentle- 
man’s watch lying on the table in his room 
is in his possession, though it is not in his 
hand and though he may not know whether 
it is on his writing table or on his dressing 
table; as little it will be doubted that a 
watch which a gentleman lost a year ago on 
a journey and which he has never heard of 
since is not in his possession. It will not be 
doubted that when a person gives a dinner 
his silver forks while in the hands of guests 
are still in his possession; and it will be as 
little doubted that the silver forks are not 
in his possession when he has deposited them 
with a pawn-broker as a pledge. But bet- 
ween these extreme cases there will be many 
cases in which it will be difficult to pro- 
nounce with confidence whether the property 
is or that it is not in a person’s possession.” 

(9) A person may have possession of a thing 
through his representative provided (i) the re- 
presentative has physical control over the thing; 

(ii) the physical control is exercised on behalf 
of the principal; and (iii) the principal agrees 
to such exercise. 

(10) It is not necessary, however, as shown 
in the above illustration that this physical 
power of dealing with the thing should be re- 
tained at every moment of time. It would be 
enough for the purpose of retaining possession 
if that physical power can be produced at any 
moment the possessor wishes it. Possession is 
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lost with the loss of physical control. Similarly, 
it is not necessai’v that the intention to possess 
should be constantly in the mind of the person 
exercising possession. It is enough if the 
determination to keep is not lost. As soon as 
that mental element ceases to exist the pos- 
session is lost. 

(11) The case-law on the subject to which 
we have got to resort to ■ — because the Indian 
Penal Code does not define the word 'posses- 
sion’ though S. 27 says that when property 
is in the possession of a person’s wife, clerk 
(jr servant on account of that person, it is in 
that person’s possession — is not always clear. 
But if these cases are rightly studied the prin- 
ciple to be deduced therefrom regarding pos- 
session is that a man has not the possession of 
that the existence of which he is unaware of. 
Possession implies dominion and consciousness 
in the mind of the person having dominion over 
an object that he has it and that he can exer- 
cise it. Possession must be conscious and in- 
telligent possession and not merely the physi- 
cal presence of the accused in proximity or even 
in close proximity to the object: — ‘Shwe Kyo 
V. Emperor’, AIR 1929 Rang 121 (A); — ‘Dula 
Singh V. Emperor’, AIR 1928 Lah 272 (B); — 
‘Ram Charan v. Emi>eror’, AIR 1933 All *137 
(C); — ‘Kuldipchand v. Emperor’, AIR 1934 Lah 
718 (D); — ‘Lakhan Singh v. Emperor’, AIR 1934 
Oudh 200 (E): — ‘Cyril C. Baker v. Emperor’, 
AIR 1930 Cal 668 (F); — ‘Jayaramulu Naidu v. 
Emperor’, AIR 1923 Mad 50 (1) (G); — ‘Env 
peror v. Abdul Rahman’. AIR 1940 All 449 (H); 
— ‘Surju Prasad v. Emperor’, AIR 1942 Oudh 
270 (I) and — ‘Sundar Singh v. Emperor’, AIR 

1936 Lah 758 (J). 

(12) The dirnciilly under this head arises 
when prohibited articles are- recovered 
from places under joint family possession. It 
is now, however, well settled that in the case 
of a family living jointly in the same house 
the head of the family is presumed to be in 
possession of any illicit article found in the 
house: ‘Emperor v. Mir Ahmad’, AIR 1937 Pesh 
73 (K); —‘Weston v. P. M. Das’, AIR 1914 Cal 
396 (SB) (L); — ‘Emperor v. Mast Ram’, AIR 
1931 Oudh 115 (M); — ‘Harbans Singh v. Em- 
peror’, AIR 1941 Nag 296 (N). The presump- 
tion is rebuttable and the weight attached to it 
must yary according to circumstances. It can 
be easily rebutted by showing that the room or 
receptacle in question was in the particular and 
exclusive possession of one member of the joint 
family. Similarly, where two or more persons 
are charged with joint illegal possession it is 
incumbent on the State to prove (a) that each 
of the accused had either physical or construc- 
tive possession of the property or (b) that one 
or more of them had possession thereof either 
physical oi constructive on behalf of themselves 
and the other accused to the knowledge of the 
latter: — ‘Naruinal Dayaldas v. Emperor’ AIR 

1937 Sind 44 (O); — ‘Mataro v. Emperor’' AIR 
1929 Sind 9 (P) and — ‘Dodo Raclvj v’ Em- 
peror*, AIR 1937 Sind 154 (Q). 

(13) This is the line of decisions arising un- 
der four important heads viz., (a) Section 114. 
Indian Evidence Act — Illustration (a); (b) 
Arms Act; (c) Abkari Act and (d) Opium' Act. 
It will be remembered that under S. 114, illus- 
tration (a), in order to draw the presumption 
the possession must be exclusive. But where 
stolen goods were found in a house inhabited 
by a joint Hindu family composed of a father, 


his son, and grandson and the circumstances- 
were such that it was very improbable that such 
property could possibly have been placed where 
it was found without the connivance of some 
or all the* members of the family, held that un- 
der the above circumstances the conviction of 
the managing member under S. 411, Penal 
Code was a proper conviction: — ‘Emperor 
V. Budhlal’, 29 All 598 (R) — ‘Queen Empress 
V. Sangam Lai’, 15 All 129 (S) referred to. 

(14) In — ‘Algoo Misir v. Rex’, 4 Dom L R 
(All) 264 (T) Saran J. held that 

“to render a person liable to conviction under 
S. 19(f), Arms Act, arms should be recover- 
ed from his possession or control. Merely 
because arms are found in a house belonging 
to a family, it cannot be said that the head 
of the family who is in possession of the 
house must also be in possession of the arms 
in the rooms in the house and is therefore 
liable. It has to be proved by evidence that 
the room in which the arms or the offending 
articles are found or are recovered were in- 
deed in possession of that person or was 
under his control. It has to be proved that 
some particular person or individual was in 
possession or control of the room or that 
portion of the house from which the arms 
were recov^ered in order to justify a convic- 
tion under S. 19(f).” 

Possession of the key of a box containing arms 
in the house of the accused, must be held to be 
possession of arms for purposes of S. 19(f), 
Arms Act, as the possession of the key of the 
box by the accused tends to show that the ac- 
cused must have knowledge of the presence of 
the arms in the box : Vide — Mahtabali Shah 
V. Emperor’, AIR 1947 Sind 192 (U). 

(15) Then coming to Bombay Abkari Act, 
construing S. 43(l)(a)(h) it was held in — 
‘Apparama Mali v. Emperor’, AIR 1934 Bom 
16 (V) as follows: The accused lived jointly 
with his two brothers in a clump of huts. Of 
the three huts that were there the middle one 
was occupied by accused with his family, the 
two adjoining huts by his two brothers and 
their families. At the back of the huts there 
were some fields jointly cultivated by the 
brothers. In each of three huts were found 
articles which suggested that the inhabitants 
were or had been in possession of illicit liquor 
and in the fields were found some bottles con- 
taining liquor and tins of jaggery-wash intend- 
ed for the preparation of illicit liquor. Held, 
that the only reasonable inference which could' 
be drawn from the possession of the articles 
would be that the accused or the accused and 
his brothers were manufacturing illicit liquor 
and that the possession of these articles which 
could not be explained on any other hypothesis 
was for the purpose required by cl. (h) of S. 43. 
Bombay Abkari Act. Held also the fact that 
the evidence of possession would tell wdth al- 
most equal force against the brothers of the 
accused was no ground for holding that pos- 
session has not been proved against the ac- 
cused himself. If the evidence as to possession 
is adequate in the case of the accused it does 
not assist him at all to say that on the same 
evidence other persons might have been tried 
and convicted along with him. But when illi- 
cit liquor was found in the room occupied for 
the night by the son and his wife for sleeping, 
it does not necessarily mean that the son was 
in the exclusive possession of the room. The 
legal possession still remains with the father. 
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the house-master, and there is obvious possi- 
bility that the liquor was stored there by the 
father. We must look to attendant circum- 
stances to establish some element of knowledge 
on the part of the son and if evidence forth- 
coming^ is found insufficient, son is not guilty of 
possession: — ‘Emperor v. Binjha', AIR 1930 
Lah 884 (W); — Bimal Protiva Debi v Em- 
peror’, AIR 1942 Cal 464 (X). 

(16) Similarly, under the Opium Act, it has 
been held by Thadani, C. J. and Ram Labhaya, 
J. in — ‘Bholanath Sarma v. King’, AIR 1949 
Assani 73 _(Y) that where substantial amount 
of opium is found in the bedroom of the ac- 
cused with weighing scales and small weights 
knowledge of the presence of the opium in the 
house can reasonably be attributed to him un- 
der S. 10, Opium Act. The accused is then re- 
quired to account satisfactorily for his posses- 
sion and his failure renders him liable to a 
conviction under S. 9 of the Act. In — ‘Wazir 

A® 1935 Pesh 68 (Z) it was held 
that the possession of the husband does not 
ne^ssarily connote that the wife also was 
liable under S. 9. Where opium is recovered 

house in which the accused 
lived with his wife, the husband alone is res- 
ponsible for the opium discovered and it can- 
not be presumed that the wife was alS) joiffiW 
in possession with him. J^mciy 

c^se of a family living 
^mtly in the same house the headT thV fa! 

mily will be presumed to be in possession of 

any illicit article found in the house* but this 

presumption is rebuttable and the weight to be 

according to^the cir! 
cumstances as laid down in — ‘Emperor v 

mr Ahmed% AIR 1937 Pesh 73 (xTlnd - 
Weston V. Das , AIR 1914 Cal 396 (L) The 

Presumption also varies ac- 
cording to the improbabilities that the article 
owing to its size etc., should have escaped the 
notice of the head of the family • — ‘Harban 

Nag 296 (1^ oCit 
such incriminating article 
would have been found by chanj^ C that Cnv 
sons could have taken possession of 

I 

^All° 705^flm ~ ‘Ismail v L°peror? 

Stidte — ^’-Fernand disposal of the illicit 

Mad 4go ^ ®"lPeror>, AIR igsi 

per^r’ Am iqq? I’®® v. Em- 

Kder to (ZD). Possession 

kari Act^ conviction under the Ab- 

posseq^nL necessarily be exclusive! 

1934 Bom 16 (V)’; — ‘Harsh 
- 1913 Cal TlV (ZE) and 

Thp ‘ Emperor’, AIR ig34 All 12g (ZF) 

proved in all these 

f II*® presence of the 

llicit article and had control of the same. 

Bearing these principles in mind when 
that th^^^ the evid^ce in this case we find 

to +1-^ “ home beyond reasonable doubt 
tL is the head of 

that house. He was occupying an important 


position in life and was suffering from heart 
trouble and a certain amount of weakness for 
which a particular type of Doctors recommendi 
brandy in small quantities both for bracing of 
heart as well as to prevent depression ^and 
alleviate pain also. The keys for opening the 
almirah and iron safe were handed over by this 
accused. It is quite possible as spoken to bv 
the servant of this accused that the keys were 
in the actual custody of the daughter-in-law as 
this elderly man may not like to carry about* 
a bunch of keys with him and might have left 
to his daughter-in-law the household duties of 
keeping the keys, etc. This would not make 
Jayalakshmi the culprit because the suggestion 
made that these brandy bottles might have 
been purchased by her for confinement was- 
found to be wholly untrue and her last child 
was more than a year old at the time of this 
offence and there is no suggestion that she was 
carrying. On the other hand, Jayalakshmi’s 
husband comes forward and says that neither 
his wife nor himself ever took brandy. Simi- 
larly, the fact that the articles of Jayalakshmi 
and her husband have been kept in the safe 
and the almirah is neither here nor there. It 
would not disprove the possession of this ac- 
cused. One significant circumstance showing 
that the present suggestions are afterthoughts is 
the fact that this accused stoutly declined to give 
an explanation regarding the presence of the 
brandy bottles either on the 5th or on the 7th on 
the pretext that he was unwell though one 
would imagine that the .fever from which he is 
stated to have been suffering could not have 
prevented him from saying in a few words as 
to how the brandy bottles came into the. 
almirah and the iron safe. Therefore, putting 
all these circumstances together both the lower 
Cdurts rightly found that the accused was in 
possession of these illicit articles. 

(19) The conviction is correct and the sen- 
tence of imprisonment till the rising of the 
Court and a fine of Rs. 200/- imposed by the 
Sub-Magistrate are equally correct. I am un-. 
able to understand the setting aside of this 
imprisonment till the rising of the Court, which 
had already been undergone by the accused, bv 
the District Magistrate (Judicial) of Visakha- 
patnam. In fact he need not have gone to the 
extent of setting aside the imprisonment W'hich 
he could not set aside because this imprison- 
ment till the rising of the Court would not 
disentitle the accused from getting ahy of th^ 
benefits of gratuity etc., if otherwise he i^ enl 
titled to them. 

(20) There are no grounds to interfere and 
this Criminal Revision Case is dismissed. 

B/V.S.B. Revision dismissed. 
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V. The State of Madras, represented by the 
Collector of Bellary and others. Respondents. 

Writ Petn. No. 790 of 1951, D/- 3-9-1952 
Land Acquisition Act (1894), Ss. 4. 6 — 
Public purpose — Acquisition for irrigation. 

Any scheme under which the Govern- 
ment provide for the utilisation of the 
available water in Government sources of 
supply for the extension of cultivation 
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will be a public purpose. The Govern- 
inciit for this purpose has not only to con- 
struct and maintain the main sources of 
supply but also to provide for distribution 
of the water to the various pieces of land 
wiiich could be irrigated with the avail- 
able water by means of distributory 
citannels. Such channels must necessarily 
be of two kinds, namely, the major 
(•iistributory cliannels and the smaller dis- 
iributory channels which ultimately lead 
the water to the several fields. An acqui- 
sition for carrying out any part of this 
S( lieme will certainly be an acquisition 
for a public purpose, which is also a State 
purpose. Case law discussed. (Para 11) 
Anno: L. A. Act, S. 4 N. 1 S. 6 N. 5. 

M. S. Ramachandra Rao, for Petitioners; 
Advocate General, for the Govt. Pleader; D. R. 
Krishna Rao, for Respondents. 

CASES CITED ; 

(Aj (’52) AIR 1952 SC 252: 65 Mad LW 527 
(SC) 

(B) (1896) 41 Law Ed 489: 164 US 403 

(C) (1930) 282 US 162: 75 Law Ed 270 

(D) (1896) 164 US 112: 41 Law Ed 369 
<E) (lf)05) 198 US 361: 49 Law Ed 1085 

(F) (’71-74) 7 Mad HCR 60 

(G) (’05) 15 Mad LJ 32: 28 Mad 72 
<H) (’52) AIR 1952 Mad 756: 

1952-2 Mad LJ 298 

RAJAMANNAR C. J. : The two petitioners in 
this petition are the joint pattadars of S. No. 
406 fa the village of Kamalapuram, Hospet 
taluk, Bellary district. The said plot of land 
and other plots covered by S. No, 405 etc., be- 
longing to the petitioners are being irrigated by 
water taken from sluice No. 68 in the Gov- 
ernment Roya Channel through a main distri- 
l)Utory channel which runs over some of the 
lands belonging to the petitioners as well as 
on poromboke lands. The third respondent is 
the pattadar of S. No. 404 lying to the north 
of vS. No. 406. Though it is registered as dry, 
it can be cultivated with wet crops if there 
is adequate water supply. After obtaining re- 
ports from the Revenue Officers the Collector 
.sanctioned a proposal for the acquisition of a 
portion of S. No. 406 belonging to the peti- 
tioners for excavating a field distributory 
channel to irrigate S. No. 404 belonging to the 
third respondent, provided the cost of the ac- 
quisition was met by the third respondent. Ac- 
cordingly a notification under S. 4(1) of the 
T.and Acquisition Act was published in the 
Fort St. C4eorge Gazette of 31-1-1951 wherein 
it was stated that an extent of 6 cents in S. 
No. 406 was needed for a public purpose, to 
wit, for excavating a field distributory chan- 
nel to irrigate S. No. 404 from sluice No. 68 
of the Roya Channel. After due enquiry under 
S. 5(n) of the Act a notification under S. 6 
was published on 24-4-1951 The petitioners 
•hallenge the validity of this acquisition on 
the ground that the purpose of the acquisition 
being solely for the benefit of a single indivi- 
dual, namely, the third respondent, cannot be 
said to be a public purpose. 

It must now be taken as well established 
that the power of the State to acquire pro- 
perty compulsorily is a power to acquire it 
only for a public purpose. Public purpose is a 
content of the power itselL Mahajan J. in the 
recent Supreme Court decision, — ‘State of 
Bihar v. Kameshwar Sing’, AIR 1952 SC 252 
(A) observed thus *. 


“Public purpose is an essential ingredient in 
the very definition of the expression ‘emi- 
nent domain* as given by Nichols and other 

constitutional writers The exercise of 

the power to acquire compulsorily is condi- 
tional on the existence of a public purpose 

Jurisdiction to acquire private property 

by legislation can only be exercised for a 
public purpose. It may be the purpose of the 
Union or the purpose of the State or any 
other public purpose. Private property can- 
not be acquired for a private purpose.” I 

(2) The only question, therefore, is whether 1 

the purpose of the impugned acquisition can I 
be said to be a public purpose. There is no de- 1 
finition of “public purpose” either in the Con- 
stitution or any other relevant statute. In- I 
deed, as pointed out by the Supreme Court, 1 
the expression “public purpose” is not capable 1 
of a precise definition and has not a rigid 
meaning, I 

“The definition of the expression is elastic 
and takes its colour from the statute in 
which it occurs, the concept varying with j 
the time and state of society and its needs”, 

AIR 1952 SC 252 at page 311 (A). 

Mr. M. S. Ramachandra Rao, learned counsel I 
for the petitioners contended that whatever I 
test be applied it could never be said that I 
when the purpose is ostensibly only to benefit I 
one particular individual, it is a public pur- I 
pose. In support of his contention he relied on I 
two decisions of the Supreme Court of the I 

United States. In — ‘Missouri Pacific Ry, Co. v. I 

Nebraska Ex rel, Board of Transportation’, I 

(1896) 41 Law Ed 489 (B), the validity of an I 

order of the Nebraska State Board of Trans- I 

portation requiring a railroad company to sur- I 

render a part of its land to private persons | 

for the purpose of building and maintaining I 

their elevator upon it was questioned. The I 

Court held that it was illegal as it would re- I 

suit in the taking of private property of a I 

person without his consent for the private use I 

of another. I 

The principle of the decision is to be found 1 
in the following passage : I 

“This court, confining itself to what is neces- I 
sary for the decision of the case before it, j 
is unanimously of opinion that the order in 
question, so far as it required the railroad 
corporation to surrender a part of its land 
to the petitioners, for the purpose of build- 
ing and maintaining their elevator upon it, 
was in essence and effect, a taking^ of pri- 
vate property of railroad corporation, for 
the private use of the petitioners. The tak- 
ing by a State of the private property of one 
person or corporation, without the owners 
consent, for the private use of another, is 
not due process of law, and is a violation of 
the 14th Article of Amendment of the Con- 
stitution of the United States.” 

It is important to notice that the order in 
question in that case was not and was not 
claimed to be a taking of private property wr 
a public use under the right of eminent d<> 
main. The decision therefore is not of much 
assistance to us. 

(3) In — ‘Chicago St. Paul Minneapolis & 
Omaha Rv. Co. v. Holmberg’, (1930) 75 Law 
Ed 270 (C) also there was no question of the 
State’s exercise of its powers of eminent do- 
main. A state railroad commission had, by an 
order, required the construction at the ex- 
pense of a railroad company and the land- 
owner of an underpass connecting the farm \ 
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lands on both sides of the railroad tracks 
solely for the convenience and benefit of the 
landowner in the use of his own property The 
Supreme Court held that it was invalid as tak- 
ing property without due process of law. 

(4) Learned counsel also referred us to the 
following passages from Willis^ book on Con- 
stitutional law : 

“According to the newer viewpoint there is 
a public use if the thing taken is useful to 

the public Under this rule it is not 

necessary for the benefit to be for the whole 
community, but it must be for a consider- 
able number. The fact that benefit also 

inures to a private individual is no objec- 
tion.” 

After referring to instances where it had been 
held that there was sufficient public use, the 
learned text writer goes on to say : 

“In these cases there is not necessarily a 
general use by the public, but there is a 
general benefit to the public. Private enter- 
prises ^ are thus allowed to exercise the 
sovereign power of eminent domain, not be- 
cause they are taking the property for their 
own use, but because in taking the property 
for their use they are benefiting the public. 

where the taking will benefit a 

use ^ public 

use even in this newer sense.” 

(5) The learned Advocate General who an- 

our attention ?o 
two other decisions of the Supreme Court of 

the United^tates. The first one is — ‘Fallbrok 
eT 369 ° t (1896) 41 Law 

which provided for the acquisitiL of land 
whenever 50 landowners or a majority of them 
in a particular locality required it for co^^ 
struction of a water course was upheld as 
though it was attacked on the ground 
that as the acquisition would only benefit oar 
ticular landowners who get water from th^ 

public as such were not bene- 

ferved^:^"^^ The court ob- 

Jultiv^tfon^ thpl possible 

“oissr ATi'fl °L “f SS 

‘a !s. 'S 

§S?fi “■'“la g « “J en'toof'S! 

Sffa'Vbll -a “ »" 

1085^ /fe .X Glark v. Nash', (1905) 49 Law Ed 
under that a statute of Utah 

condem^^^^^irTT?+^ individual landowner could 
land for across his neighbour's 

therein of an irrigation ditch 

from a ^shle him to obtain water 

irrigate which he had an interest to 

foresting It is in- 

in notice the reasoning of the court 

deUvOreTthe ^oni® * Beckham J. who 

Se individual for^Tut 

nOnd °f^®t)taining water for his land may de- 

t°es and its possS 

les for land irrigation, and he observed : 
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“But we do not. desire to be understood by 
this decision as approving of the broad pro- 
position that private property may be 

taken in all cases where the taking may 
prornote the public interest and tend to 
develop the natural resources of the State 
We simply say that in this particular case, 
and upon the facts stated in the findings of 
the court, and having reference to the con- 
ditions already stated, wg are of opinion 
that the use is a public one, although the 
taking of the right of way is for the purpose 
simply of thereby obtaining the water for 
an individual, where it is absolutely neces- 
sary to enable him to make any use what- 
ever of his land, and which will be valuable 
and fertile only if water can be obtained 
Other landowners adjoining the defendant in 
error, if any there are, might share in the 
use of the water by themselves taking the 
same proceedings to obtain it, and we do 

not think it necessary, in order to hold the 
use to be a public one, that all should join 
in the same proceeding, or that a company 
should be formed to obtain the water which 
the individual landowner might then obtain 
his portion of from the company by 'paying 
the agreed price, or the price fixed by law.” 

(7) The learned Advocate General also cited 
to us passages from Nichols on Eminent Do- 
main. The learned author attempts a defini- 
tion of ‘public use” which is consistent with 

the weight of judicial authority. It is as 
follows ; 

“U is a public use for which property may be 
taken by eminent domain, 

(1) To enable the United States or a State 
or one of its sub-divisions or agencies to 
carry on its governmental functions, and to 
preserve the safety, health and comfort of 
the public whether or not the individual 
members of the public may make use of the 
property so taken, provided the taking is 
made by a public body; 

(2) To serve the public with some neces- 
sity or convenience of life which is required 
by the public as such and which cannot be 
readily furnished without the aid of some 

or not the tak- 
ing is made by a public body, provided the 
public may enjoy such service as of right* 

(3) In certain special and peculiar cases 
sanctioned by ancient customs or justified bv 
the requirements of unusual local conditions 
to enable individuals to cultivate their land 
or carry on business in a manner in which 
It could not otherwise be done, if their suc- 
cess will indirectly enhance the public wel- 

the taking is made by a private 
individual and the public has no right to 

neltv lakeT- of the pro- 

He points out that .it is not the number of 
people who will participate in or benefit by the 
use for which the property is sought to be 
taken th^ determines whether the use is or 

merely because the 
expense is met by those 

pliblic^^^^^ property was taken was not 

_ (8) The following passage in Rottschaefer on 

institutional Law. summarises the effect of 

the decisions on this aspect of the law of emi- 
nent . domain : 

“It is frequently suflScient if the use to which 
the private condemnor is to put the property 
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is one of widespread ger;erai public benefit 
nut li.volviiig any ngbt on the part of the 
general public ilselt to use the properl 3 ^ 
The adopUon ol this general test has ex- 
i;dnded the scope of valid public uses to in- 
clude uses by private parties iii purely pri- 
vate activities. The public benefit that has 
beoii relied upon to sustain such exercises 
ol the power of eminent domain has usually 
cuiisisled in that derived from the develop- 
ment ol a State’s important natural re- 
sources rciidercd possible by such exercises 
(il that power. It is on that basis that one 
private person has been permitted to con- 
aemn land for the purpose of conveying 
water in ditches across that land in order to 
properly irrigate his own, and to condemn a 
right of way across another’s land for an 
aerial bucket line necessary for the working 
of the condemnor’s mine. The same consi- 
derations are frequently invoked in sustain- 
liig the condemnation of properly required 
by drainage or irrigation districts for the ac- 
complishment of their objectives, and the 
condemnation of land and water rights to be 
used for developing power for general public 
distribution.’’ 

(y) With this discussion of the material au- 
thorities on the question, let us examine the 
nature of the present acquisition. In the first 
place the extent of land acquired will vest in 
the State itself and will not be transferred to 
any private person. As mentioned in the noti- 
fications under Ss. 4 and 6 the land will be 
used for excavating a field distributory chan- 
nel. The acquisition will not have the effect of 
transferring the property of one person to an- 
other person for his private use. What is ac- 
quired is acquired for the State. 

(10) The next question i.s, why does the 
State acquire it? It is here that a point is made 
of the fact that it is acquired for the private 
u.se of the third respondent. ‘Prima facie’ this 
is so. But there are certain other facts \yhich 
should also be borne in mind before we judge 
the real purpose of the acquisition. 

(11) It is now well established that one of 
the most important functions of the State in 
India is to provide for the irrigation of lands 
capable of being cultivated with wet crops. 
With this end in view the State is bound to 
maintain works • of irrigation already_ existing 
and also to construct new works of irrigation 
and expand the old works. The State has both 
the right and is under a duty to regulate the 
distribution of water in the interests of the 
public. The Government have the right to dis- 
tribute the water from Government channels 
for the benefit of the public subject to the 
rights of landholders to continue to receive 
.such supply as is sufficient for their accustom- 
ed requirements vide — 'Kristnn Aryan v. 
Venkatachalla Mudali’. 7 Mad HCR ^(30 (F); 
— ‘Sankaravadivelu Pillai v. Secy, of State*, 
28 Mad 72 at 75 (G) and Sunclararaja Aiyan- 
gar’s Land Tenures in the Madras Presidency, 
2nd Edn., page 181. Any scheme under which 
the Government provide for the utilisation of 
the available water in Government sources of 
supply for the extension of cultivation will be 
a public purpose. The Government for this 
purpose has not only to construct and main- 
tain the main sources of supply but also to 
provide for distribution of the water to the 
various pieces of land which could be irrigated 
with the available water by means of dislri- 


butory channels. Such channels must neces-| 
sarily be of two kinds, namely, the major dis- 
tributory chaiHiels and the smaller distributory 
channels which ultimately lead the water to the 
several fields. All these together constitute a 
net work of water supply for irrigation. 

An acquisition for carrying out any part of 
this scheme will certainly be an acquisition 
for a public purpose, which is also a State pur- 
pose. In the present case, it appears from the 
correspondence that passed between the Re- 
\enue oificials .before the acquisition was final- 
ly sanctioned that though immediately S. No. 
404 alone would be benefited by the excava- 
tion of the small field channel in S. No. 406, 
in course of time the new channel would also 
.serve to benefit other lands as well. Therefore 
the present acquisition must be held to be an 
acqui.silion for a public and State purpose, 
namely, extension of irrigation. The fact that 
now only one individual stands to benefit by 
liie channel proposed to be excavated on the 
site acquired would not make the acquisition 
any the less an acquisition for a public pur- 
pose. It was observed by this Bench in a re- 
cent case that 

“it is not necessary that it (property) should 
be available to the public as such. It might 
be in favour of individuals provided they 
are benefited not as individuals but in fur- 
therance of a scheme of public utility.” 
— ‘Thambiran Padayachi v. State of Mad- 
ras’, AIR 1952 Mad 756 (H). 

The present acquisition would fall within the 
category indicated in that decision. 

(12) As no other point was pressed upon us 
by learned counsel for petitioners, the applica- 
tion fails and is dismissed with costs. Advo- 
cate’s foe Rs. 100/-. 

B/D.H. Application dismissed. 
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SATYANARAYANA RAO AND 
KRISHNASWAMI NAYUDU JJ. 

Gurupcrla Subbarayulu Setti and others, 
Appollanls v. Thota Venkataramanamma and 
others. Respondents. 

Appeal No. 640 and C. M. P. No. 6875 of 
11)47, D/- 18-8-1952. 

Debt Laws — Madras Agriculturists’ Relief 
Act (4 of 1938), S. 4(d) — “House Propexty”. 


“House properly” in the clause means 
not only the house and the site on which 
the house stands but also the site that is 
appurtenant to the house, and which is 
necessary for its enjoyment. It includes 
garden, compound and yard, which are 
enjoyed as cart of the house. AIR 1939 
Mad 780; AIR 1040 Mad 54. AIR 1943 Mad 
258, Foil. (Paras 3, 4. and 5) 

Ch. Suryanarayana Rao and Ch. Ramakrishi^ 
Rao, for Appellants: S. Sitarama Iyer and S. 
Raiarama, for Respondents. 

CASES CITED: ^ , t x no-j 

(A) (’30) AIR 1930 Mad 780: 1939-2 Mad LJ 233 

(B) (’40) AIR 1940 Mad 54: 1939-2 Mad LJ )82 

(C) (’43) AIR 194:3 Mad 258: 1942-2 Mad U 48) 

SATYANARAYANA RAO J.: The plaintiffs 
are the appellants in this appeal. The suit 
was instituted for the recovery of a large 
amount of Rs. 30000 as principal and interest 
due under a mortgage. Ex. P, 1, dated 19-9-25 
executed by one T. Seshaih, the father of 
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defendants 2 to 4 and the husband of the first 
defendant in favour of the plaintiffs. There 
were various defences to the action, and we 
are now concerned only with two questions: 
(1) whether the debt is liable to be scaled 
down under Madras Act 4 of 1938 and (2) what 
amount should be deducted as rent for the 
godown in the occupation of the plaintiffs from 
the amount due under the mortgage. 

(2) The defendants claimed that they were 
agriculturists entitled to the relief under the 
Act. The learned Subordinate Judge found that 
they were agriculturists, and that they were 
entitled to relief under Act 4 of 1938. The 
attempt _ of the plaintiffs was to exclude the 
application of the Act to the present case by 
alleging that the case fell under S. 4(d) of the 
Act, which states: 

“Nothing in this Act shall affect debts and 
liabilities of an agriculturist falling under the 
following heads: 


p) any debt contracted on the security of 
house property alone in a Municipality, a 

T X * \ or a panchayat which was a 

Union before the 26th August 1930.” 

The learned trial Judge did not accept this plea; 
as he found that security was not created on 

within the meaning of 
regards the deduction frorn the 
mortgage amount, of rent which was payable 
by the mortgagee for the godown occupied bv 

original arrangement was 

of the rate 

in i^ 2 a^n"°w fi month for the godown, but as 
in 1928 D. W. 6, who occupied a portion of the 

^ higher rent and that the de- 

ien+^af to claim deduction of 

instlal S Vs''l-8-0 per mon'th'!^^"'^^ 

srwrsa ■'stc 

items described in the schedule 

”” r a\V V".t 

rehed on ‘Jeed. The clausi 

by s^n<r^ this Court though 

V in — ‘Ponnambala Chetti 

(Ai Raman Chetti’, AIR 1939 Mad 789 

stand^R^ °n which the house 

the hov^e and appurtenant to 

ioyment ’t+ V, 5 necessary for its en- 
k^r? whinv^ included garden, compound and 
t/ enjoyed as part of the house 

is’ intw^d i? nn independent site, which 

bniWin®^ ^ ® different purpose such as for 

tho treated as a separate unit bv 

in the assessment registers 

it should the MunicipaUty, 

treated as not forming part of the 

?n ^ P>^°perty> and if such item® is included 

PronertT’^lhi®® house 

property , the clause does not apply, as the 


security was not created on the house property 
alone within the meaning of the clause. In 

^ oecision, we have the later 

aecision in — ‘Namasivaya Mudaliar v. Srini- 
vasa lyangar’, AIR 1940 Mad 54 (B), in which 
tne site was, unlike the site in the earlier case 
m tne same compound as the house and was’ 
Gnjoyed as appurtenant to it. The whole of the 
property, that is, the house and the site within 
die compound wall was treated as house nro 
perty, and therefore the benefit of the exemn- 
tion was given to the mortgagee creditor The 
laier decision in — ‘Jikkini Bibi Sahiba v 
Ranganayaki Animal’, AIR 1943 Mad 258 tCi’ 
aoes not throw much light except that in that 
rase along with house property the mortgagors 
rnortgaged a site on which there was a super- 
structure belonging to a third party. The super- 
structure was excluded from the security, as 
It did not belong to them. In such a case it 
was held that it could not be said that the 
security was created on house property alone 

included in the mortgagll 
apart from house property, a site on which the 

st'o^oT some other perLn 

opinion the three decisions inter 

fhf hfiht"o^f H correctly, and ir 

thP rnnL^f- ■ '^eoisions, we have to considei 
the contention raised on behalf of the plaintiffs 

Ni^withstanding that this site was treated as £ 
different unit in the mortgage and that it wa‘ 
removed from the house, it was claimed o; 

wt" plaintiffs that one Chenchamme 

was living as a tenant in one of the houses 

nart this vacant site, at least a‘ 

TMs n vf ® and also as a dung-pit 

This Chenchamma, assuming the evidence ad- 

duced on behalf of the plaintiffs is acceptable 

came into possession of the house only about 

Ihe mortgage. 

Merely because she used the site later on for 
the purpose of a latrine and a dung-pit it 
cannot be said that that circumstance makes 
the site which is removed and which is far 

appurtenant to the house 
and therefore the whole of it constitutes house 
property. At the time of the mortgage, Chen- 
chamma was not living in the house, and this 
site was not being used as a latrine or for a 
dung-pit. It is also in evidence that subse- 

>=mlt upon by 
original mortgagor, and that 
indicates, in our opinion, that the site 

intended for building purposes and was neve? 
treated as appurtenant to any of the thrle 
houses at or about the time of the 

to be decided is the date on which ^pchIhS 

sequent date. In this 4w of the iMence a“ d 

m view of the interorf^tafinr* 

clause by the three aforesaid decislnnt'^ 

that the conclusion °r1fched by ?he Teamed 

the clause did not anX 

namelv thaf if ^PPly for another reason. 
tha“1his Panchayat ”°f Guduf 
before 26-8-1930, ^as' reqSred"brthi”cla"ul‘e""ln 

the plaint it was alleged bv the nlainttfff * 

fact. It must therefore be tak?n as an esS 
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blis'hed fact that this union of Gudur was in 
existence e\en before 1930. In this view of the 
case it is unnecessary to admit additional evi- 
dence documeiils now tendered here, that is, 
the fax receipts which go to show that the 
union was in existence before 1930. 

(.")} 3'iie next question is whether the learned 
.Tu(ige was correct in holding that the defen- 
fiants wei’C agriculturists on the relevant 
daU's. (His Lordship after holding upon an 
exaniinalion of the evidence that the lower 
Court was correct in concluding the defendant 
an agriculturist proceeded furtner.) It follows 
[hcieiore that the learned Subordinate Judge 
was right in scaling down the debt, and it is 
not disputed before us that the correct amount 
after scaling down was as stated by the trial 
Court. 

(()) The only other question that has to be 
roi.sidcrcd is the amount of rent that should be 
rieducted from the mortgage amount due to the 
jdaintilVs. The evidence in the case discussed 
by the learned Judge in paragraph 19 of the 
jufigment imdoubtcdly establishes tha^ there 
was an arrangement from the beginning to pay 
rent at the rate of Rs. 2-8-0 per month. In 
paragraph 20, however, the learned Judge ex- 
pressed the view that in or about 1928 there 
must have been a revised agreement by which 
the original rent was cnlianced from Rs. 2-8-0 
per month to Rs. 5. We are of opinion that 
lliore is no warrant for this inference of the 
U'arncd Judge in the evidence adduced in the 
r-aso. Merely because D. W. 0 paid a higher 
rent for a portion of the godown, it does not 
follow that there was an agreement to enhance 
the rent due by the plaintitTs in respect of the 
godouti in their possession. We think there- 
fore that upto the date of the suit deduction 
.should be at the rale of Rs. 2-8-0 a month and 
not at, Rs. 9. The suit was instituted on 28-8-46, 
and thorcafler it is not disputed before us that 
the proper rent which the plaintiffs should pay 
to the defendants until delivery of possession 
is Rs. T) per inonth. 

(7) The decree of the learned S. J. 
would therefore be modified by giving credit 
to llie plainlifi's in a sum of Rs. 545 with regard 
to tile rent. Except for this slight variation the 
decree of the lower court is confirmed and the 
appeal is dismissed with costs. C. M. P. No. 
6875 of 1947 is dismissed. 

B/M.K.S. Decree modified. 
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SUBBA RAO J. 

M. D. Krishnamurthy, Petitioner v. Deputy 
R(‘gistrar of Co-operative Societies, Chepauk, 
Madras and others. Respondents. 

Writ Peln. No. 319 of 1952. D/-'20-8-1952. 

(a) Madra.s Co-operative Societies Act, (6 of 
1932) — Rules under Act, R. 27 (a) — By-laws 

of Triplicane Urban Co-operative Society 

Rules 21 and 24 are inconsistent with R. 27 (a) 
of the Rules under Act. 

Under R. 27 (a) of the rules made under 
the Madras Co-operative Societies Act, the 
Registrar shall decide when a question is 
raised whether a person is a near relation 
of the paid employee, whereas under the 
Rr. 21 and 24 of by-laws framed by the 
Triplicane Urban Co-operative Society an 
election of a person to the directorate can 
be questioned only by an election petition 


filed within 3 days from the date of the 
election and that election petition will be 
disposed of by a committee of 3 advocates 
subject to an appeal to the Board. It is, 
therefore, manifest that the rules in so far 
as it encroached upon the right of the 
Registrar to decide the question under R. 

27 (a) is inconsistent with the rules made 
under the Madras Co-operative Societies 
Act. The Registrar may hold that a director 
is a near relation of the employee whereas 
the ad hoc committee, or on appeal, the 
Board may hold that he is not a near rela- 
tion. There may be inconsistent decisions. 

It is, therefore, a clear case of in- 
consistency, between rule 27 (e) and the 
rules made by the society. If so, the by-law 
which is inconsistent with the provisions 
of the Act is bad. The Registrar is given 
a clear power under rule 27 (e) to decide 
whenever a question arises whether a per- 
son is or is not a near relation. (Para 6) 

(b) Madras Co-operative Societies Act (6 of 
1932) — Rules under — Rule 27 (e) — Rule 
does not confer arbitrary power on Registrar. 

It is difficult to hold that R. 27 (e) con- 
ferred an arbitrary power upon the Regis- 
trar. The question to be decided under the 
rule is a simple one, namely, whether A is 
a near relation of B. The power to decide 
that question is conferred upon the Regis- 
trar who is accustomed to discharge judi- 
cial functions under the Act and who is 
expected to decide the question judicially. 

As the Registrar discharges his duty 
judicially and as his order is subject to 
revision to the Government he is expected 
to give his reasons for his decision. If he 
goes wrong the Government under S. 57 of 
the Act can rectify the mistake. In those 
circumstances the power conferred upon the 
Registrar cannot be held to be an arbitrary 
power. (Para 7) 

(r) Madras Co-operative Societies Act (6 of 
^932) — Rules under — Rule 27 (e) — Near 
relations — Persons marrying sisters. 

Advisability of adding a new rule pre- 
scribing the degree of relationship which 
would be a disqualification under R. 27 (1) 
of the Rules, pointed out, (Para 7) 

The families of persons who married 
sisters are often more attached to each 
other than other families. Such families 
would be mutually interested in the wel- 
fare of each other, and they are therefore 
prone to help each other. The^ right to 
inherit the property of another is not the 
only tests of near relationship. It cannot 
be said that the relationship between per- 
sons who have married sisters is not a near 
relationship in the ordinary sense of the 
term. (Para 8) 

K. V, Venkatasubramania Aiyar and T. P- 
Gopalakrishnan, for Petitioner; Government 
Pleader, for Respondents. 

ORDER: This is an application for issuing 
a writ of certiorari to quash the order of the 
Deputy Registrar of Co-operative Societies 
dated 15-4-1952. 

(2) The petitioner was elected as a Director 
of the Triplicane Urban Co-operative Society 
Ltd., in February 1952. One of the paid em- 
ployees of the said Society is one Rajagopalam 
The petitioner and Rajagopalan have married 
sisters. On 26-3-1952, the Deputy Registrar of 
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Co-operative Societies issued a notice to the 
petitioner calling upon him to show cause why 
he should not be removed from the Board of 
Directors on the ground that he was a near 
relative of one of^ the paid employees of the 
Society. The petitioner offered his explanation 
by his letter dated 9-4-1952. On 15-4-1952 the 
Deputy Registrar made an order declaring that 

cease to be a director of 
the Triphcane Urban Co-operative Society. The 

aforesaid petition has been filed to quash that 
order. 

(3) The learned Counsel for the petitioner 
raised before me three points (i) The by-laws 
and the rules governing the Society provided 
tor an election petition and as no election 
petition^ was filed within the time prescribed 
the petitioner’s election to the directorate can- 
not be questioned, (ii) The rule prescribing 
that near relationship as a disqualification is 
ultra vires the Constitution, (iii) The Deputy 
Registrar has no power to direct the removal 
or a person elected to the directorate. 

appreciate the first contention and 
to provide an answer for the same the relevant 

under the Madras 
Tri^Hnanp''fT Act, the by-laws of the 

ru of Society and the 

(1) sayV^^ Society may be extracted. Rule 65 

The Provincial Government may for the 

the Presidency of 
Madras and for any registered Society or 
class of such Societies make rules to carry 

Rule 6^(2) 

■'SnSf;‘s .gsiss pSrSoh'us 

removal ^of nf ^PP°'"tment, suspension 
ana removal of the members of the Com 

mittee and other officers and for the pToc^I 

dure at meetings of the committee and fn?* 

the powers to be exercised Sid the duUes ?o 

offic^L^-""'"'' committee''and'o%^° 

sst; 

& «‘o. fpioyS'S 

arises whether a nlr.on 1= ^ question 
and his decision shall bTfinaD’ 

iSrSH 

in claSL ffwn matters specified 

other matfpri with such 

of the society organisation 

businpcc Q *he management of its 

(6) ho deemed necessary.” 

Trrnlipano TT^ u of the by-laws of the 

“The Board Society states : 

to draw ^ Directors shaU have the power 

with the enforce rules not inconsistent 

olhev purposes^' following among 

and directors 

R.flo of ^°oal Panchayats.” 

Coi"peJa?^f loSTtafes^" 


No election shall be called in question except 

by an election petition presented by any 

voter ot voters of the branch in which the 

election has taken place within 3 days after 

the publication of the elections at the branch 
concerned.” 

Rule 24 states: 

“All election objection petitions be tried by 
an ad hoc committee of three independent 
advocates appointed by the Board of directors 
from among the members of the society who 
do not hold any honorary office and their 
services be purely honorary. There shall be 
-a right of appeal from such decisions of the 
committee within 3 days after the commu- 
nication of the decision of the Committee. 

^ . * 1 1 I .. on appeal will be final.” 

It will be seen from the aforesaid provisions 

made under 

^e Madras Co-operative Societies Act the [ 
Registrar shall decide when a question is raised 1 
whether a person is a near relation of the paid 
emp^yee, whereas under the rules framed by 

+ Society an election of a person 

to the directorate can be questioned only by 
an ^ection petition filed within 3 days from 
the date of the election and that election peti- 
tion will be disposed of by a committee of 3 
advocates subject to an appeal to the Board 
It IS, therefore, manifest that the rules in so 
mr as it encroached upon the right of the 
Registrar to decide the question under R. 27(a) 

IS mcon^stent with the rules made under the 
Madras Co-operative Societies Act. The Regis- 
trar may hold that a director is a near relation 
ot the employee whereas the *ad hoc’ committee 
or on appeal, the Beard may hold that he is i 
not a near relation. There may be inconsistent 
decisions. It is, therefore, a clear case of in- 
consistency, between R. 27 (e) and the rules, 
made by the society. If so, the by-law which 
IS inconsistent with the provisions of the Act 
IS bad. The Registrar is given a clear power 
under R. 27 (e) to decide whenever a question 
arises whether a person is or is not a near 
relation. 

(7) The learned Counsel then contended that 
R. 27 (e) is invalid as it confers upon the 
Registrar a naked arbitrary power. In appre- 
ciating this argument a distinction must be 
made between a rule conferring a power and 
an authority on whom such a power is con- 
ferred abusing that power. Taking the first 
aspect of the question, I find it rather difficult 
to hold that the rule conferred an arbitrary 
power upon the Registrar. The question to b- 
decided is a simple one, namely, whether A 
a near relation of B The power to decide that 
question IS conferred upon the Registrar who 
is accustomed to discharge judicial funntinne 
under the Act and who is expected to decide 
the question judicially. As the Registrar dicT 
charges his duty, judicially and af ht orLr fs' 
subject to revision to the Government he i? 
expected to give his reasons C hTs dec^io^i 
nf tR the Government under S 57 

of the Act can rectify the mistake. In those 

circumstances the power conferred upon the 

Registrar cannot be held to be an arbitrary 
power. 

under this rule the Registrar 
may hold that a person remotely related is a 
near relation. As I have said, the Registrar 
exerpmg his functions judicially is not likely 
to abuse his power to such a degree and if he 
does so a revisional tribunal is there to rectify 
it. At the same time to avoid such an abuse 
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I'r.c Aio\’C'rnnit'nt may consider llio question of 
I tckiing a ricw rule proscribing the degree of 
I rclatiun.shii) wiiich v.'ould be a disqualification 
i under rule 27(0 of the rules. 

(2.) I caniKd also hold on the facts that the 
H'giOi'a.r a'ded arbitrarily in the present case. 
Thv fanulies of persons who married sisters are 
.often moie attached to each other than other 
'lanHuus. Such families would be mutually in- 
urC'Tcd in the welfare of each other, and they 
, ,ne therefore prone to help each other. The 
' ’ ight to inherit the property of another is noi 
lu ( nly test of near relationship. It cannot be 
>!d that the relationship in question is not a 
acar relationship in the ordinary sense of the 
term. In those circumstances when the Regis- 
uai' -a.itl th.at they arc near relations, I cannot 
a\' that I'lC acted arbitrarily. 

I ft I I therefore hold that the rule is valid and 
I he Registrar has not acted arbitrarily in 
exercising the power conferred on him under 
the ride. 

(101 Even so, the learned counsel contended 
ib.at there is no provision under the Act em- 
(jowering the Registrar to remove the petitioner 
irorn the directorate. It is not necessary to 
express my opinion on the question as the 
Registrar did not purport to do any such thitig 
in f-xcrcise of the power conferred on him. He 
dcciricd that the petitioner is disqualified to be 
the director of the Society. What would be the 
'"onscquenco of such a declaration I need not 
dilate upon. 

(11) In the result, I hold that no case has 
iioon made out for issuing a writ of certiorari. 
T’lie petition is dismissed with costs. 

■D/R.G.D. Petition dismissed. 
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GOVINDA MENON AND KRISHNASWAItll 

NAYUDU JJ. 

Gadipudi Scethamma, Appellant v. Gudipudi 
Annapurnamma and others, Respondents. 

Appeal No. 726 of 1947, D/- 14-3-1952. 


.\i'biti*ation Act (1940), Ss. 31, 32 and 33 — 
(luestions relating to award — Allegation tliat 
lOiisent to reference was vitiated by fraud — 
Separate suit — (Civil P. C. (1908), S. 9). 

A suit in which the existence and validity 
of the reference to arbitration and the 
award passed in pursuance of such aibitra- 
lion is agitated is not maintainable: AIR 
RM5 Mad 371, AIR 1946 Mad 346, AIR 1948 

Mad 436 and AIR 1951 Mad 525, Rcl. on. 

(Paras 2, 3) 


Anno: Arbn. Act, S. 31 N. 3, 4; S. 32 N. 1; 
5. 33 N. 1; Civil P. C., S. 9 N. 50, 62. 


disposed of on a much shorter ground. The 
learned Subordinate Judge framed an additional 
issue as to whether the plaintiff was entitled to 
maintain the suit pleading the illegality and 
invalidity of the awards and decrees in O S. 
No. 30 of 1942, O. S. No. 297 of 1942 and O'. S. 
No. 701 of 1943. On that issue, the learned 
Judge after a consideration of Ss. 31, 32 & 33, 
Arbitration Act of 1940 concluded that the suit 
was not maintainable. In the view of the learned 
Judge, the plaintiff was agitating a question 
which she ought to have agitated by means of 
llie procedure laid down under the provisions 
of the Arbitration Act. In fact, she is agitating 
tne existence and validity of the reference to 
tlio arbitrauon and the award passed in pur- 
suance of such arbitration. The lower court 
relied upon the decision in — ‘Rashid Jamshed 
Sons and Co. v. Moolchand Jothajee’, AIR 1945 
Mad 371 (A) which has been confirmed in 
Letters Patent Appeal b.y a Bench of this Court 
in — ‘Moolchand Jothajee v. Rashid Jamshed 
Sons and Co.’. AIR 1946 Mad 346 (B). In 
delivering the judgment of the Bench the 
learned Chief Justice observes as follows at 
page 348: 

"The Act of 1940 was intended to consolidate 
and amend the law of India relating to arbi- 
tration matters. The scheme of the Act is to 
prevent the parties to an arbitration from 
agitating questions relating to the arbitration 
in any manner other than that provided by 
tile Act. The suit which the appellants filed 
clearly raised the question with regard to the 
('xistence and validity of the award, and such 
a suit is expressly barred by S. 32.” 

We find otlier decisions of this Court also to a 
similar effect such as — ‘Suryanarayanareddi 
V. Venkatareddi’, AIRM948 Mad 436 (C) and — 
Surayya v. Anandayya’, AIR 1951 Mad 525 (D). 

(2) But I\Ir. Somasundaram for the appellant 
contends that what the plaintiff relies upon in 
support of her claim is that the arbitration and 
the award thereto were based upon fraud, and 
tiierefore it should be deemed as if there was 
no award at all. In such a case the decisions 
of this court above referred to would not be 
relied upon. But wo find on a reading of the 
plaint that the plaintiff’s case was that she 
was induced to agree to the reference to the 
award of the arbitrator, Venkatarao, on the 
persuasion of S. Janakiramiah that the proposed 
arbitrator would uphold the validity of the will 
dated 7-3 1942 alleged to have becn’executed by 
her deceased husband, G. Janakiramiah. It was 
on that persuasion that she agreed to the refer- 
ence to tlio arbitration. Such being the case, 
wo do not think that she has alleged any fraud 
in the passing of the award or any act on the 
part of the arbitrator. Even if she was induced 
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r’ASES CITED: 

(A) (’4.5) AIR 1045 

(B) (’46) AIR 1946 


Mad 371: 194.5-2 Mad IJ 08 
Mad 346: ILR (1946) Mad 
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(C) ('48) AIR 1948 Mad 


436: ILR (1949) Mad 


(D) (’51) AIR 1951 Mad 525: 1950-2 Mad LJ 313 

(E) (’49) 53 Cal WN 410 

GOVINDA MENON J: While not disagree- 
ii'.g with the lower court regarding it.s conclu- 
sion on issues 1 and 2 decided in favour of the 
respondents, wc think that this appeal can be 


l)y fraud to agree to the award, we do not think 
that she has a right of suit separately apart 
from the provisions of the Arbitration Act. What 
she ought to have done was when she found 
that the will in her favour was not upheld and 
that the hopes and aspirations held out to her 
liad not been fulfilled, to have moved the court 
by means of an application to set aside the 
award, if such an application would have lain 
under the provisions of the Act. That a party 
to reference to arbitration was induced to agree 
hy means of fraud or by some other party is 
a matter which could have been and should 
have been taken in proceedings under the 
Arbitration Act. We find observations of a 
nature akin to this in the judgment of a single 
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Judge of the Calcutta High Court in — 'Chatur- 
buuj^^ohanlal v. Bhicamchand’, 53 Cal W N 

^ (3) Apart from these decisions, on the facts 
of this case we are satisfied that what the 
plaintiff now allegss is with regard to existence 
and validity of the award. We have no doubt 
whatever that taking the allegations in the 
plaint as they are, the sole question for consi- 
deration was with regard to the existence and 
the validity of the award, and if that is so, the 
remedy is not by filing a fresh suit as she has 
'•now done, and she ought to have moved the 
^ourt under the sections of the Arbitration Act 
In this view we are of opinion that the decision 
of the lower court is right. 

(4) The appeal is dismissed but in the 
‘Circumstances without costs. 
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b/m.k.s. 


Appeal dismissed. 
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CHANDRA REDDI, J. 

K. Tirupathi Mudali, Apoellant. v T Lak- 
shmana Mudali and another, Respondents. 

’1952'^°"'^ Appeal No. 183 of 1948, D/- 21-10- 

— Avoidance by 
fraudulent grantor — (Trusts , Act (1882), S. 

contemplated fraud is not 

there has been no 
I, performance of it, the 
grantor although in ‘pari delicto’ is entitl- 

for the recovery of the properties he hac 
the^^thJ'f ^ f^®?Pective of the fact wh^ 

^ penitentiae’ of the 

551 (PC^and AlV^se^Ma^nf (fb? rH 

92=. 

^Anno. T. P. Act, S. 53 N 9; Trusts Act, S. 84 

(b) Specific Relief Act (1877), Ss 42 and 

(1882) sf sfand ~ ^ 

S. 92). “ ~ (Evidence Act (1872), 

defraudfn^®5’a®’'®^“^®^ '^tth the object of 
has to^ hf / whether real or sham 

dwument & with reference to the 

ouestton^ d circumstances, 

transferendr on the ‘animus 

thVenWd the time 

y entered into the transaction (Para 12) 

tore cannofr. intended to defraud credi- 
KrfsS ®tiam: Dictum of 

sS..r fc-ig 

tat cSdffi".? sa afc 

Stthig aside 

upon a mere declaration of their title. ^ ^ 

o (Paras 13-14) 

7. T P A®?’ Act. S. 42 N 13, 20; S 39 N 5 
N 26r-6 ® ^ ^ N 5; Ev. Act S 92 

pJlJhn Appellant. I, S Veera 

Raghava Ayyar for Respondents. 

1963 Mad./69 & 70 


REFERENCES: Courtwise/Chronological/ P'aias 
(’08) 35 Cal 551; (35 Ind. App. 98 PC) 8, 9, 10. 

(’06) 29 Mad 72; (15 Mad LJ 478) ^^5 

(’16) 30 Mad LJ 565;(AIR 1917 Mad 519) ’l2 

^ 180;(AIR 1919 Mad 467) 12 

( 20) 55 Ind. Cas. 766 (2);(AIR 1920 Mad 88 
( 1 ^ ) 22 

(S) * Afi‘‘EK*“ ™> >»■ 

A® ^ 616;(54 LJ Ch. 68) ’ ’ » 

(1870) 9 Eq. 475; (39 LJ Ch 304) o 

(1876) 1 Q. B. 291;(46 L. J. Q. R 39) 7 9 

(1890) 24 Q. B. D. 742;(59 L. J. Q. B. 283) ’ 9 

1 ; This second appeal is filed by tile 

1st defendant against the judgment and decree of 

Judge of Clung:eput who revers- 
ed the decision of the trial Court dismissing the 
suit brought by the respondente for a declaration 
of their title to the suit property and for the 
recovery of posses.sion thereof. The facts material 
Piupose of this enquiry are as follows; 
One Damodara Mudali executed a sale deed. Ex. 

appellant conveying his divid- 
cd half share in the suit house for a stated con- 
sider^ation of Rs. 600 on 9-6-1935 and had it regis- 
teied on 3-lC-193o. Tlie vendor took the same 
property on lease from the vendee evidenced by 
the original of Ex. D. l dated 3-10-1935. A creditor 
of Damodara attached the suit house in execu- 

Th2 ?Lf obtained against him. 

The first defendant m the present suit intervened 

^th a claim petition but his claim was disallowed 

on the pound that the sale was effected with 

creditors. The defeated 
claimant did not bring a suit to set aside the 
claim order as the decree debt was satisfied out 
ot the sale proceeds of other properties belonging 
to Damodara. Subsequently, the present plain- 
tiffs instituted a suit, O. S. No. 176 of 1937 against 
the present 1st defendant that is the vend^ 
und6r Ex. P . i and the widow and mother of 
Damodara (Damodara having died by that time) 
for an injunction restraining them from interfer- 
mg with the plaintiff’s possession on the allega- 
tions that Damodara and the plaintiffs were mem- 
bers of an undivided Hindu joint family and that 
on the death of Damodara the plaintiffs got the 
suit property by survivorship. This suit was ulti- 
mately dismissed as it was found that Damodara 
on the date of Ex. P. 1 was divided from the plain- 
tiffs and that the plaintiffs were not in possession 
of the pi operty at the time of the suit It is 
not necessary for me to refer to some other litiga- 
tion in respect of the same property as that has 
no bearing on the controversy ui the nresent 
appeal. Having failed there, the plaintiff f inH 

this action for the reliefs mentioned Tbove wtth 

the averments, that Ex. P. i was a sham Ind 
nominal document not intended to convev titTe 
and that they were entitled to the proSs as 
the reversioners to the estate of Damodara 

resisted mainly on the plea 

that \hp*nfainr«^*' ^ genuine one and 

that the plaintiffs could not put forward any 

Court dismissed the suit 
^ evidenced a real transac- 
f It was not a nominal document 

lower appellate Court in disagreement with the 

trial Court found that Ex. P. 1 was executed with 

deSI^d toe suft « 

stated that the learned Subordi- 

distinction 

between a sham and fictitious document under 
which no title was intended to pass and a real 
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document exccuLed willi intent to defraud credi- 
tors. Having' regard lo ihi-s fact, I had to call for 
a finding wnen Uie came on for hearing 

for the hrsl time in September 1951 as to whether 
Ex. P. 1 was a mei\‘ sham document under which 
no title was intended to pass to the vendee and 
therefore a mere nullity or whether it was a docu- 
ment by which legal UlIc was intended to vest in 
the vendee Vviih Lne olijcct of defrauding the credi- 
tors. 'I'he lindirig submitted by the learned Sub- 
ordinate Judge is that the intention of Damodara 
was not to defraud his creditors but that his object 
was only to retain the suit property for himself 
and make the creditors proceed against the other 
pro/ erties, that consequently Ex. P. 1 was not 
intended to convey legal title to the first defen- 
dant and that it was merely a sham document. 
I will pre.sently shov/ that this fuiding is not 
borne out by the evidence on record and is also 
self-contradictory and is therefore not entitled to 
any weight. I propose to consider the evidence 
afresh and give a decision on this question on the 
materials before me. 

(4- In support of this appeal, Mr. Natesan on 
behalf of the appellant contended that in view of 
the finding of the learned Subordinate Judge 
that t.herc were no creditors at all in fraud of 
whom thi.s document is said to have been execut- 
ed, the only conclusion that could have been 
reached by the learned Subordinate Judge was that 
Ex. P. 1 evidenced a genuine transaction and could 
not bo impeached on the ground that it was enter- 
ed into with a view to defraud the creditors. I 
do not think that I can accede to this argument 
having regard to the fact that there is evidence 
to show tliat there wore some creditors at the time 
of the execution of Ex. P. 1 to defeat whom the 
document is said to have been executed & that the 
finding given in all the prior litigations was that 
this document was executed with intent to defraud 
^the creditors. 

(r^) It was next argued that the object in enter- 
ing into the transaction being a fraudulent one 
and the reason for the non-fulfilment of the fraud 
being not the ‘locus pacnitentiae’ of the fraudulent 
grantor but the intervention of the Court, the 
transferor cannot invoke the aid of the Court to 
recover the property transferred by him. Accord- 
ing to him. it is only v;hcn an illegal transaction 
is ""not carried out due to repentance on the part 
of the tran.sferor and not due to the intervention 
of third parties that the transferor would be 
entitled to claim the recovery of the property 
through Court. In support of this proposition 
reliance was placed by him on — 'Muthooraman 
Chetti V. Krishna Pillai’. 29 Mad 72 and also on 
the opinion expressed by Pritchard J. in — 'Bigos 
V. Boustead’, (1951) l-All E. R. 92. 


(6) I do not think that — ‘Muthuraman Chetti 
V. Krishna Pillai’, 29 Mad 72 carried the appellant 
ve^'y far. All that was laid down there was that 
the rule tnat a person ‘in pari delicto’ cannot 
recover is applicable not only to cases where con- 
templated fraud is completely carried out but to 
cases where there has been substantial part per- 
formance of the same ixs well. Undue weight can- 
not be attached to the remarks at page 74 of the 

report which run thus : , a r* i 

“Turning to the facts here, we do not find a 
ca^e when a party to a fraudulent transaction 
relented before an.ything was done in pursu- 
ance of the intended fraud and the unlawful 
compact was in no way carried out ’’ 

Th^'se remarks should be understood only with 
reference to the context in which they are used. 

(7) No doubt the judgment of Pritchard J. m 
^ *Bi"Os V. Boustead’, (1951) 1-All E. R. 92 


supports to a great extent the position taken up 
by Mr. Natesan. The following observations of 
the learned Judge at page 100 of the report are 
pertinent : 

“I confess that there was a time when I thought 
it would be right to apply to the facts of this- 
case the reasoning of the decision in — ‘Taylor 
v. Bowers’, (1876) 1 Q. B. 291, but, having consi- 
dered all the authorities, I do not take that view. 

I think that what is to be extracted from the 
authorities may be treated as follows. I think 
that they show, first, that there is a distinc- 
tion between what may, for convenience be 
called the repentance cases, on the one hand, 
and the frustration cases, on the other hand. 

If a particular case may be held to fall within, 
the category of repentance cases I think the 
law is that the Court will help a person who 
repents, provided his repentance comes before the 
illegal purpose ha.s been substantially performed. 

If I were able in this case, to take the view 
that the defendant had brought himself within 
that sphere of the authorities, it might well be 
that I would have been able to help him by say- 
ing that his repentance had come before the 
illegal purpose had been substantially perform- 
ed but I do not take that view. I think, how- 
ever, that this case falls within the category of 
cases which I call the frustration cases.” 

(8) I do not think I can share this view of the 
learned Judge. It is not only opposed to the rule 
of law contained in S. 84 of tlie Ti'usts Act but 
to the principles enunciated in the Privy Coimcil 
decision in — ‘Pethaperumal Chetti v. Mimiandy 
Servai’, 35 Cal 551, which has been followed by 
the Full Bench of this Court in — ‘Venkatara- 
mayya v. Pullayya’, 59 Mad 998. 

(9) In — Pethaperumal Chetti v. Mimiandy 
Servai’, 35 Cal 551 (P.C.t in order to defeat the 
claim of an equitable mortgagee to certain pro- 
perty the predccessor-in-interest of the plaintiff 
and another member of the joint Hindu family 
executed a document purporting to be a sale of 
the property in favour of the predecessor-in- 
interest of the defendant. But the equitable mort- 
gagee succeeded in getting a declaration that his 
mortgage could be enforced against the property 
covered by the last conveyance in priority to the 
last mentioned conveyance as the transferee under 
the sale deed was aware of the existence of the 
equitable mortgage. The claim arising under the 
mortgage was subsequently satisfied. In a suit filed 
by the transferor for the recovery of the property 
purported to have been conveyed under the 
sale deed the defence put forward was that as 
the grantor was in ‘pari delicto’ his successor-in- 
interest could not recover the property although 
the fraud was not successfully carried out. This 
objection was overruled and a decree was granted. 
The Privy Council repelled the contention that 
if the plaintiff was allowed to recover the property 
in dispute and if the maxim in ‘pari delicto potior 
est conditio possidentis’ were not rigorously applied 
to such cases, much confusion would be imported 
into the law in the following words: 

“Tile answer to that is that the plaintiff, in suing 
to recover possession of his property is not carry- 
ing out the illegal transaction but is seeking to 
put every one, as far as possible, in the same 
position as ti.ey were in before that transaction 
was determined upon. It is the defendant, who 
is relying upon the fraud, and is seeking to 
make a title to the lands tlivough and by means 
of it. And despite his anxiety to effect great 
moral ends, he cannot be permitted to do this. 
And. further, the purpose of the fraud having 
not only not been effected, but absolutely defeat- 
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ed, tliere is rxOthing to prevent the plaintiiT from 
repudiating the entire transaction, revoking ail 
authority ot his contederate to carry out the 
fraudulent scheme, and recov'eiing possession of 
his property.” 

The decision of the Court of Appeal in —'Taylor 
V. Bowers’, U&i3) 1 Q. B. 231, and the authorities 
upon which that decision is based, clearly establish 
this. — ‘Symes v. Hughes’, (187Gf 9 Eq. 475, and 
—‘In re Great Berlin 3teo.mboat Co’, (1884) 26 Ch. 
D. 616 are to the same effect. And the authority 
of these decisions, as applied to a case like the 
present is not, in their Lordships’ opinion, shaken 
by the observations of Fry L. J. in — ‘Kearley v 
Thomson’, (1890) 24 Q. B. 742. The statement con- 
tained in the subsequent portion of the judgment 
that it Is only when a contemplated fraud was 
effected that a fraudulent transferor would for- 
feit the right to seek the assistance of a Court to 
get back the property he has parted with furnishes 
a complete ansv.-er to the contention put forward 
by Mr. Natesan. It is evident from these obser- 
vations that there is no foundation for the dis- 
tinction between the fraud not being carried out 
on account of the repentance of the grantor and 
the frustration of the fraud through the interven- 
tion of Courts or third parties. In my oninion, 
in judging whether a fraudulent grantor can re- 
cover the property he had parted with, with the 
aid Oi tne Court, the test is whether the fraud 
has been perpetrated or whether there has been 

performance of it and not whe- 
ther it was due to the penitence of the fra’idu- 
lent grantor or whether it fell through on account 
of the intervention of a Court or third parties. 

^ . ‘Petheperumal Chetti v. Muniandv 

Serv^x , 3d Cal 551 (P.C.) was followed by a Fuil 

Bench of this Court in — ‘Venkataramayya v. 
PuUayya o9 Mad 993. What happened there was 
this. With a view to cheat his son a Hindu father 
tiansferred an item of joint family property in 
favour of his daughter. Subsequent to this he 

Of family properties in 
wnich the property covered by the sale deed was 

not included. When objection w’as taken to it by 

^hP statement, to this exclusion^ 

the father agreed to include this property for 

for its being allotted to his 

nnd matter v;as comoromised 

and the property was allotted to his shar^* and 

possession thereof from son 

the maternal grandson that is 
the transferees son filed a suit for the recovery 

suit; va.. that the sale in favour of his daiio-htpr 

piMo^e* entered into for the 

purpMe of cheating his son. The Question a’-nce 

h^^own defendant to pieay 

affirmative. It took the view following — 

Cal M™ia«di Chetti’, 35 

erantnr order to deprive a fraudulent 

the ' ^ recover the property with 

fraud the intended 

lifiTf,, .have been effected or at 

i”.^®t have been a substantial part per- 
lormance of the intention to defraud. The leam- 

the opinion that a mere 
in intention as evidenced by the impeach- 
® was not sufficient. 

ai) I may also refer to S. 84 of the Trusts Act. 
mift enacted in that section is in conformity 
^th the principles embodied in the decisions quot- 

after quoting the section 
stawa) On this statutory provision, and the prin- 
ciples enunciated in — ‘Petheperumal Chetti v 
Muniandi Servai’, 35 Cal 551 (P.C.) followed in 
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— venkataramayya v. Pullayya’, 59 Mad 998 (P.B ) 
ana in other rulings to which I need not allude 
here, my conclusion is that so long as the con- 
K-inpIated fraud is not carried out or at least 
tiieie has been no sub.stantial part performance 
01 It the grantor although in ‘pan delicto’ is 
uAiitlea to invoke the assistance of a Court for 
tne recovery of the properties he has parted 
with irrespective of the fact whether the frus- 
c ration of the fraud was the result of the ‘locus 
paemtentiae’ of the transferor or due to other 
causes. I therefore reject the contention based 
on tne theory propounded by Pritchard J m 

— 'Bigos V. Boustead’, (1951) l All E. R. 92 . 

plaintiffs can get a decree 
tor tne recovery of the property if otherwise 
they are entitled to do so. 

submission made by Mr. Natesan 
is that It the ooject in executing a sale deed 
to defraud the creditors it must be consider- 
ed CO be a fraudulent transfer which has to be 
avoiaed and not a sham and colourable transac- 
tion nob in^:ended to convey title which need not 
ee set as.de. In support of this he cited to me 
tne judgment of Krishnan J. in the — ‘Secv of 
State V. Dadi Reddi Nagiah’, 36 Mad L. ^ 180 
inat judgment does lend support to this conten- 

A y' Nacesan. But the other learned 
Judge, Ayimg J. remarked thus: 


± spea.: thus cautiously, because we have not 
had the benefit of any argument ‘contra’ and 
the v/ords are open to the construction placed 
upon tncrn by the learned District Judge.” 

The Return laid dov/n by Krishnan J. is opposed 
to a Bench decision of this Court in — ‘Swami- 
riadia A.iyar v. Rukmani Arnnial’, 55 Ind Cas 766 
U) <Mad) In — ‘Palaniandi Chetti v. Appavu 
Chertiar , oO Mad L. J. 565 a Bench of this Court 
consxsting of Coutts-Trotter and Seshagiri Aiyar 
JJ. called for a finding whether a documerxt exe- 
cuted with a view to defraud the creditors wa$ 
merely a colourable one leaving the real benefi- 
cial enjoyment with him who purported to trans- 
fer it or a real one meant to effect a real trans- 
fer of the property from the transferor to the 
tiflriisfBrGG. TliG dscision in — • 'PctliGpcrums,! 
Chetti V. Muniandi Servai’, 35 Cal 551 (PC) 
also seems to be opposed to what is stated bv 
Kri.shnan J. in — ‘The Secy, of State v. Dadi 
Reddi Nagiah’, 35 Mad L. J. 180. Ln the last 
mentioned case it w^as observed that if the tran- 
saction impeached was a ‘benami’ one not in- 
tended to be operative as between the grantor 

and the grantee the successor-in-interest of the 

grantor could recover the property without ask- 
ing for the cancellation of the document. It 
looks to me that the pi'oposition was too bro^dlv 
stated by Krishnan J. in that decision In^mv 
opinion, whether a sale deed was a sham and 
simulated one not mtended to convey any title 
or whetner it was real one intended to pa4 title 
to the transferee tnereunder depends imon the 
‘animiB transferendi’ at the time Len thf parties 
enteied into the transaction and each has to be 
decided with reference to the documents & the 
surroimdmg cnrcumstances. Nor is there 
any substance in the contention of Mr. Veera- 
raghava Aiyar that in all cases of fraudulent 
transfers mtended to defraud the creditors, they 
should be presumed to be mere sham and bogus 
transactions not intended to be operated between 
the grantor and the grantee. 

(13-14) (His Lordship after examining the 
evidence and holding that Ex. P. 1 was a real 
^cument mtended to be given effect to stated) • 
The next question is that if this document was 
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not. a more sham and Lo!ourable transaction but 
a rc.'>i oi.e, could ine piaintiiis ask lor a mere 
declaratio i tnat tuey are entitled to the pro- 
perty Without asl'inb for the avoidance of that 
document? In my judgment, they cannot ao it. 

■ The docu aeii'o not oein^ void but oniy vo*.a- 
!ablc will be valid till it is set aside and the plam- 
ttitl's without having it avoided cannot recover 
jthe property. In this case, there is no prayer 
ifor scUin,' a-sid'.' the sale deed and the reliefs 
asked for arc the declaration mcnt.oned aoove 
tand recovery of po:-^tssion of the property. Con- 
sequenUy they cannot recover possts.sion of the 
property from the 1st defendant. 

(15) It follows that the reliefs askt^d for can- 
not be t^ranlcd and the suit has to be dismissed 
The decision of the lower appellate Coiuu decree- 
ing the suit is unsustainable. Hence the appeal 
13 allowed. In the circumstances of this case. 
I direct the panics to bear their own costs 
throughout. No leave. 

D/M.K.S. Appeal allowed. 
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Debt Laws — Madras Agriculturists Relief 
Act (4 of 1938), Ss. 14 and 19 — Mortgage 
decree for sale — Scaling down on appli^tioii 
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P. Satyanarayana Raju, for Appellant; Y. 
Suryanarayana, for Respondent. 

CASE CITED: 

(A) (’50 AIR 1951 Mad 107: 1951-1 Mad LJ 
153 (FB) 

RAJAMANNAR C. J.: These two appeals arc 

against the judgment of Mack J. 
a Civil Miscellaneous Appeal No '519 of 1948 
preferred against an order passed by the Piin- 
cipal Subordinate Judge of Visakbapainam in 
E. P. 26 of 1948. The transferee decree-holder 
of the decree in O. S. 14 of 1935 on the 
the Subordinate Judge, Visakhapatnam, is the 
appellant in L. P. Appeal No. 76 of 1949 and 
the second judgment-debtor who is the contest- 
ing respondent therein is the appellant in the 

connected appeal No. 90 of 1949. . 

(2) There is no dispute about the material 

facts. A preliminary morfgoge decree was 
passed against two brothers for a sum of about 
Rs 15,373 on 27-2-1937 and final decree was 
parsed on 29-10-1937. The Second judgment- 
debtor filed an application (E. A. 618 of 1938) 
to scale down the decree debt under the pro- 
visions of Madras Act 4 of 1938. This applica- 
tion was allowed and the debt so far as he 
was concerned was scaled down to Rs. 4,000 for 
principal and interest at 6 per cent from 1-10- 
1937 till realisation and costs with interest from 
the same date at the same rate. The order 
scaling down the decree was passed on 31-1-41. 
Subsequent to this order the decree was trans- 


ferred to the appellant in L. P. A. 76 of 1949 
and he appears to have filed an application to 
have the transfer recognised (E. P. 64 of 1942). 
There was also a prior petition for execution 
(E. P. 32 of 1942) but our attention was not 
drawn to any order passed by the Court as 
against the second judgment debtor in either 
of these applications. 

Eventually the transferee decree holder filed 
E. P. 26 of 1948 on 26-2-1948 claiming Rs. 4,000 
for principal and subsequent interest from 
1-10-37 and the full amount of costs and interest 
thereon from the same date. He prayed for a 
sale of tha hypotheca belonging to the stcond 
defendant’s share for Rs, 9,031-5-10. The second 
judgment debtor raised an objection on the 
ground that under S. 14 of Madras Act 4 of 
1938 ha would be liable to pay only half the 
amount of Rs. 4,000 and interest thereon. He 
also pleaded that he had already paid Rs. 
4,071-4-6 which would cover his liability and 
therefore the execution petition should be dis- 
missed. The learned Subordinate Judge made 
an order that the second judgment debtor was 
liable to pay half the costs of the suit and the 
full interest on Rs. 4,000/- from 1-10-37 till dale 
of payment and he directed execution to 
ceed after deducting Rs. 4071-4-6 already paid. 
Against this order the second judgment-debtor 
preferred C. M. A. 519 of 1948. Mack J. was 
unable to understand on what basis the learned 
Subordinate Judge had passed his order. He 
thought a muddle had resulted from the failure 
of the scaling down court to amend the original 
mortgage decree in accordance wnth the provi- 
sions of S. 14 of the Act. He therefore thought 
that the only way in which justice could be 
done was by permitting the second judgment- 
debtor to rectify this error. He apparently 
considered that it was necessary for the judg- 
ment-debtor to file an amendment application 
under S. 152, C. P. C. to apply the provisions 
of S. 14 of the Act. With these directions he 
allow'Gd the appeal. 

(3) Mr. Somasundaram appearing for the 
transferee decree holder in L. P. A. 76 raised a 
plea of res judicata. He contended that it was 
too late in the day to rely upon the provisions 
of S. 14 of the Act. If the judgment debtor 
wanted to rely upon those provisions he ought 
to have availed himself of the opportunity in 
the application filed under S. 19 of the Act for 
scaling down the decree. Not having done so, 
he cannot now urge the objection in execution. 
We see no substance in this con'ention.^ Ini 
our opinion, it was not necessary for the judg- 
ment-debtor to have invoked the provisions of 
S. 14 of the Act in his applicaMon under S. 19 
of the Act to scale down the decree. Section 14 
is a special provision which applies when there 
is a debt payable by members of a family some 
of whom are agriculturists and some are not. 
That section declares that in such cases the 
creditor could recover only their proportionate 
shares from the agriculturist and non agricul-l 
turist members respectively. It was not there- 
fore incumbent on the judgment debtor to have 
included a prayer for the application of S. 14 
of the Act in his scaling down petition under 
S. 19. We are supported in this view by the! 
decision of a Bench of this Court in — 'R'^yalu 
Iyer Nagaswami Iyer & Co, v. ShanmughaTn’, 
AIR 1951 Mad 107 (A). The learned Judges 
dealing with a similar plea of res judicata 
observed thus: 

“The cause of action for filing an application 
un(ler S. 8 of the Madras Agriculturists Relief 


1983 


Krishnappa V. SIVAGAJUI AcHi ( Bayuaswami J.) 


Act and the relief claimed therein are differ- 
ent from that claimable in an application 

Madras Agriculturists 

Relief Act As the scope of toe 

applications and the reliefs obtainable there- 
under are different the order* Ex. D 1, cannot 
operate as res judicata.” 

with these observations we do 
not think the learned Judges meant to lay down 
that a substantive application is necessary for 
the judgment debtor to obtain the benefit of 
14 of the Act. When the creditor proceeds 
to recover what is alleged to be due to him, 
the judgment debtor can rely upon this provi- 
sion. That is what the judgment debtor has 
done in this case. We therefore see no reason 
why he should be driven to file another appli- 
cation for an amendment either under S. 152, 
U P. C. or under any other provision of law. 
He has raised the objec'^ion based upon the 
section in his counter affidavit in the execution 
petition and his objection must be upheld. 

appeal filed by the 
tht fie dismissed and 

second judgmeiit d-btor 

'?uhnrr«Lf ‘1“^ learned 

Subordinate Judge on E. P. 26 of 1948 must be 

set aside and he is directed to take up that 

a^^a^a/nst^ Proceed to dispose cf ii 

nf Vmc second defendant in the light 

I'^arned counqlwn^’fV.^^* ^^^y^narayana, 

renretentPH nf judgment debtor 

ivprcsented to us that he has actually 

a payment in excess of his liabiUty when S 14 
of the Act is applied. Thaf a u* u 

f f consideration by the le'arned 

^ubordinate Judge in passing final orders on the 
execution peation. The appellant will nav fho 
costs Of the respondent in L. R 'a 76 0^1949 
No order as to costs in L. P. A. 90 of 1949 ' 

Order accordingly. 
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ramaswami j. 

Acw'Sp^o^n'deTt Petitioner v. Sivagami 

580 of 

39 CrTLl IT Cr.; (1905) Pua Re 

Anno: Cr. P. C., S. 488 N. 23 Pts. 7 and^*.^^ 

Prosefu4X?tfiTtkti°^ 

CASES CITED : 

(A) 2 Weir 629 

D) roll PH R ^505 Pun Re Cr 39 

^ ORnp ^ R c No 489 of 1903 (Mad) 

I® ® criminal revision case, 
preferred against the judgment 

kottai Magistrate, Deva- 

; 9 \ V? 1^°- 4 of 1951. 

resnon Jilft Sivakami Achi, the 

A nf Ifie lawfully wedded 

fTfr Chettiar. Krishnappa Chet- 

marrlna Achi could not carry on their 

married life by 1948. This Chettiar, as is corn- 
ed keeping a concubine 

* u ® second wife also. There- 

fore, the husband and wife entered into an 
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arrangement, which has been marked as Ex D 
1, and It is nobody’s case that this arrangement 
was not entered into or that the husband is 
going behind Ex. D. 1. 

(3; The relevant passage in Ex. D. 1 is as 
follows : 

"As the party No. 1 amoi“g us is about to 
rnarry a second wife and as the party No 2 
above could not hereafter live amicably with 
party No. 1 and in view of the above facuors 
accounts were looked into with the help of 
mediators and it was settled that parly No. 

1 should pay and has accordingly paid party 
No. 2 a sum of Rs. 5500. As party No. 2 de- 
sires ^ hereafter to live separately and has 
asked party No. 1 to make provision for her 
mainteiiance till her life-time and party No. 

1 has agreed to the same and should accord- 
mgly pay party No. 2 a sum of Rs. 100 per 

before the 10th of the month 
( 01 ) Thai every year till her lifetime in de- 
fault party No. 2 could take steps to recover 
the same. Out of the sum of Rs. 5500, there 
balance of Rs. 4500 after reducing Rs. 
1000 paid in cash for which sum the party 
No. 1 has executed a mortgage deed in favour 
of party No. 2, Till this entire principal and 
interest is paid, the party No. 1 shall be 
oound to pay without any plea of limitation 
the seetnanarn money of Rs. 1362-4-0 in rcr- 
which a hundi has been executed to 
this effect both of us have agreed and exe- 
cuted this written deed.” 

There was a receipt executed by Sivakami Achi, 
which has been marked as Ex. D. 2 and which 
can be considered to be the counter-part of Ex 
D. 1. It runs as follows : 

'‘According to the agreement entered into bet- 
ween us, you have to pay me Rs. JOO as and 
for my maintenance till the 10th day of Thai 
this year. I have this day received from you 
cash for which I have executed this* receipt ” 

(4) Subsequently the affairs of this Chettiar 
seem to have got into a fair amount of muddle 
and he seems to have lost his income from the 
Federated Malay States and other places and, 
what is more, his affairs in Ramanathapuram 
district itself seem to be not in flourishing cir- 
cumstances and, therefore, the Chettiar says 
that he has taken that refuge which is open to 
persons of that description, viz., a religious 
life. The wife has now come forward with a 
petition under S. 488 Cr. R C., asking for main- 
tenance of Rs. 100 per month instead of Rs 

100 per annum, which has been secured for her 
in Ex. D. 1. 

(5) The learned Additional First Class 
Magistrate gave a complete go-by to Ex. dV I 

• A of In s own that the 

wife should be given Ife. 25 per month and 
hence this criminal revision case The short 
point taken is that when the parties have ami- 

to be granted to 
the wife and when the husband and wife have 

been living apart by mutual consent, there was 

+ 1 ?* the Magistrate to entertain 

this application under S. 488(4), Cr. P C. 

(6) There can be no doubt that a Magistrate 
purporting to act under this section, cannot 
assume the funcaons of a civil Court and give 
judgment in accordance with a bond evidenc- 
ing a comprornise entered into between a hus- 
band and a y^ife. Where a claim for mainte- 

settled by the parties, the 
Magistrate should simply dismiss the petition 

9^ WAir^ T v. Labbakka’, 

2 Weir 6 a. 9 (A); — *Mt. Rahim Bibi v. Khalr 
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Din’, (1888) Pun Re 42 Cr (B); ‘Rahnm Ali 
V. Fateh Sibi’, (iyO.3) Pun Re 39 Cr. (C). In 
Madras Court Cri R C No 489 of 1903, a 

husband and \vi/e came, to a settlement out- 
side the O.'iirt, whereby the hii.'band consent- 
ed to nuuntoin the wile. It was held by the 
High Court that tl^e Magistrate had no longer 
any power lo make an order under this section 
as it rouki no longer be srdd that the Imsband 
was i-ol'iisiag to niaiwtain th.e wife. 


(7) In this case, i£ the wife was dissatisfied 
witl'i the miserable pittance secured for her im- 
o’er Ex. D. 1. there are courses open to her like 
filing a civ’il suit for denouncing Ex. D. 1 or 
.she can ask for enhanced maintenance on ac- 
count of the rise in the cost of living or she 
can (lie a suit on fne ground that Ex. D 1 was 
executed by )ier without fully understanding its 
jiviport and that it is an invalid document. It 
is not for us to advise this respondent as to the 
nKii\y courses open to her for getting enhanced 
maintenance if she deserves it. 


(3) This petition is allowed and the order of 
the lower Court is set aside and the respondent 
s left to her own reliefs in the civil Court, if 
' o advised. 

B/V.S.B. Petition allowed. 
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GOVINDA MENON AND KRISHNASWAMI 

NAYUDU JJ. 

Arunachala Mooppanar. Appellant v. Arumu- 
gha klooppanar and others, Respondents. 

S. A. No. 989 of 1948, D/- 6-3-1952. 

Hifidu Law — Widow — Alienation — Gift 
by tvido'.v of part of estate — Subsequent 
surrender of entire estate in favour of revei- 
siinier — Reversioner lias right to recover 
po-sessioa from donee. AIR 1917 Mad 473, Foil. 
40 Cal 721 and AIR 1935 Cal 689, Ref. 

(Paras 3 and 4) 

K. V. Venkatasubramaniam and T. P. 
Gopalakrishnan, for Appellant; S. Ramachandra 
lycM’. for Respondents. 

CASES CITED; 

(A) (T7) AIR 1917 Mad 473: 39 Mod 1035 
(B; (’03) 12 Mad LJ 197: 26 Mad 143 

(C) (’18) AIR 1918 Mad 469: 41 Mad 75 (FB) 

(D) (’21) AIR 1921 Mad 332: 41 Mad LJ 208 

(E) (’25) AIR 1925 Mad 1267: 48 Mad 933 

(F) (’27) AIR 1927 Mad 530: 52 Mad LJ 634 

(G) (’27) AIR 1927 Mad 420: 52 Mad UT 195 
(ID (’37) AIR 1937 Mad 146: ILR (1937) Mad 

‘18 

(I) (’32) AIR 1932 Mad 120: 62 Mad L J 131 

(J) (’51) AIR 1951 Mad 753: 1951-2 Mad LJ 39 

(K) (’13) 19 Ind Gas 273: 40 Cal 721 

(L) (’35) AIR 1935 Cal 689: 40 Cal WN 208 

GOVINDA IMENON J.: The property in 

dispute in this litigation formed part of the 
estate of one Pattakarathi Moopanar on whose 
dcalh his widow Esakki Ammal succeeded to a 
V. idow’s estate. By a gift deed Ex. D. 1 dated 
12-12-1936 she gifted away the suit and other 
properties in favour of her brother, defendant 
1. Nearly ten years later, by Ex. P. 5 dated 
lb-:M946, slje surrendered her estate in favour 
()[ the nearest reversioner of her husband, the 
plaintiff. By Ex. D. 6 dated 29-4-1946 father of 
defendants 4 to 7 purchased for consideration 
32 cents of land which are in dispute in this 
suit from defendant 1, the donee under Ex. D. 1. 
The suit out of which this second appeal arises 


was filed by the plaintiff for recovery of posses- 
sion ot the 32 cents of land on the strength of 
the surrender deed, Ex. P. 5, executed in his 
Ic.vour by the widow Esakki Ammal. Both the 
lower Courts have upheld the contention put 
forward by the alienees that it is not open to a 
reversioner, to whom the widow has surrendered 
the estate after alienating a part of the pro- 
perty to recover possession of the alienated pro- 
perty on the strength of the surrender deed 
Li.itil the death of the widow. 

(2) In this case it is admitted that the widow 
Esakki Ammal is still alive and that if the 
•ontention of the alienees who claim under 
.A iciidant 1 is accepted, then the suit has to be 
dismissed. 

(3) By a long course of judicial decisions this 
Court has held that when a widov/, in possession 
uf her husband’s estate, alienates part of that 
estate and then makes an uncondiiional sur- 
:■ uder of the entire estate in favour of the 
I'.earest reversioner, it is not open to the rever- 
sioucr-surrenderee to recover possession and 
dispossess an alienee from the widow until the 
widow dies. The earliest of these is in — 
Subbamma v. Subrahmanyam’, AIR 1917 Mad 
473 (A) which is based upon a dictum in -- 
Sreeramulu v. Krislamma’, 26 I\Iad 143 (B). 
AIR 1917 Mad 473’ (A) has been followed in 
this Court in quite a large number of subsequent 
cases. Though the judgment in — 26 Mad 143’ 
(,B) on which the learned Judges based their 
judgment in — ‘AIR 1917 Mad 473’ (A) had 
l.)Oon overruled by the Full Bench in — ‘Vaidya- 
natha Sastri v. Savithri Ammal’, AIR 1918 
.'.lad 469 (FB) (C), still the Full Bench itself 
has stated that so far as the surrender by the 
widow is concerned, an ante-surrender alienee 
'■■uinot be dispossessed by the reversioner until 
the widow dies. We need only refer lo the 
i»;dgment of Kumaraswami Sastriar J. at page 
480 of the P'ull Bench judgment where the 
learned Judge observes as follows: 

■ Reference has been made to cases where it 
has ’oeen held that a reversioner lo whom the 
widow surrenders the estate (and thereby 
accelerates the succession) cannot sue to set 
a^ude the alienation made by her till she dies. 
These cases have, in my opiinon, no bearing 
or application to cases of adoption by the 
widow. The whole doctrine of surrender and 
consequent acceleration of the estate, of the 
reversioner has no basis in Hindu Smritis but 
lias been evolved by Courts of justice on 
general principles of jurisprudence. An anti- 
cipation of interest involved by the theory of 
relinquishment or the defeasance of an ulte- 
rior interest by the intermet^iate acts on the 
part of the widow are hardly contemplated 
by the Hindu law-givers. It is clear that the 
surrender by the widow and the acceptance of 
the estate by the reversioner are purely mat- 
ters of contract.” 

Therefore it has to be taken that so far as the 
P\ill Bcneh is concerned, the learned Judges 
ha\ e not chosen to doubt the correctness of the 
decision in •— ‘AIR 1917 Mad 473* (A). Subse- 
quent course of judicial opinion in this Court is 
more or less on the same lines as is exemplified 
by — 'Venkata Rajagopala Suryarao v. Venkata 
Suryanarayana Jagapathi’, AIR 1921 Mad 332 
(D), — ‘Sundarasiva Rao v, Viyyamma’, AIR 
1925 Mad 1267 (E), — ‘Ramayya v. Narayya*, 
AIR 1927 Mad 530 (F), — ‘Karuppa Pillai v. 
Irulayee’, AIR 1927 Mnd 429 (G), — ‘Ramayya 
V. Bapanamma’, AIR 1937 Mad 146 (H) and — 
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‘Vijayaraghava Pillai v. Ponnammal’, AIR 
1932 Mad 120 (I). 

A much more recent case of this Court is 
contained in the decision of Satyanarayana Rao 
J. in — ‘Tnpursundara Rao v, R. Kotayya’, AIR 
1951 Mad 753 at p. 754 (J), where the learned 
Judge takes the view that the law has been 
settled so far as this Court is concerned. In fact 
in delivering the judgment of the Bench in — 
;aIR 1932 Mad 120’ (I) Reilly and Anantha- 
krishna Aiyar JJ. adverted to that fact and 
epressed the opinion that the law is well settled 
that a widow cannot alienate her interest in her 
husband’s estate and then defeat the alienation 

by surrendering her interest in that estate to the 
nearest reversioner. 

(4) But Mr. K. V. Venkatasubramaniam for 
the appellant contends that the instant case is 
not one of alienation for consideration by the 
widow but is one where the widow has volun- 
tarily made a gift of a portion of her husband’s 
■estate in favour of a donee. Such being the case 
the learned counsel contends that the principle 
enunciated in the cases abovementioned cannot 

case. But we find that in — 
AIR 1927 Mad 429’ (G) Curgenven J. had to 
consider a similar case and the learned Judge 
I says that what is applicable to alienees for 
consideration must apply with equal force to 
^ + donations. Mr. Venkatasubramaniam 

foundation of the 

footing of the expressions of opinion by Mooker- 

C .1 m Bhagat’, 40 

Cal 721 (K), followed and adumbrated in the 

judginent of D. N. Mitter J. and B. N Rao J 

’l9?5 ’'I' ^^usalya Mani’, AIR 

1930 Cal 689 (L). The learned Judges of thA 

Calcutta High Court were of opinion that the 

basic principle of the surrender by a Hindu 

widow of her husband’s estate is not founded on 

decisions at all but can be traced to fh° 

Hindu law-giver Katyayana and, therefore, when 

the Madras Judges held that the whole doctrine 

IS based upon Judge-made law they have madi 

quesUon!”^"^^^ approach to the 

f H'Sh Court is concerned, in 

\ lew of these catena of cases, it is futile at 

I?®®*- purpose of this case, to explore into 

tte antiquities of texts and verses and trv tn 

And out whether all these cases have been based 

thTnk "thir af thfs event w?do not 

tniuK that at this late stage we should try to 
unsettle the settled law in this state which has 
been in force for such a long time We are 
therefore, of opinion that — ‘AIR ’1917 MaH 

473’, (A) follovyed as it is in a long serie^of 
subsequent decisions and by Curge^en ^ in 

AIR 1927 Mad 530’ (P) is correct The 
second appeal, therefore, fails and is dismissed 
but in the circumstances without costs 

B/V,R.B. Appeal dismissed. 
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MACK AND KRISHNASWAMI NAYUDU JJ 
Chukkapalli Venkateswarlu, Appellant 
■Kanyadhara Challaiya and others, Rwpondents 
Appeal No. 300 of 1948, D/- 14-10-1952 

Hindu Law — Widow — Surrender — Pro- 
vision for maintenance and gift to ^ 
(relations. 

A surrender by the widow of her entire 
interest in her husband’s property in favour 


of the nearest reversioners does not become 
invalid by _ reason of the reversioners mak- 
ing a provision at the time of the surrender 
or subsequently of a portion of the property 
to the kindred of the widow’s father and 
mother to satisfy her wishes. Reservation 
of a small ponion of the property as pro- 
vision for her maintenance out of the 
estate is ‘a fortiori’ permissible. Case law 
discussed. (Paras 7, 9, 14) 

K. Krishnaswami Iyengar and N. C. Ragha- 
vachariar, for Appellant; K. Kotayya and Y G 
Krishnamurthy, for Respondents. 

CASES CITED: 

(A) (’18) AIR 1918 PC 19G: 42 Mad 523 (PC) 

(B) (’21) AIR 1921 PC 107; 39 Mad LJ 161- 
48 Cal 100 (PC) 

(C) (’08) 31 Mad 446 

(D) (’34) AIR 1934 Mad 535: 68 Mad LJ 179 

(E) (’44) AlR 1944 Mad 439: 1944-1 Mad LJ 443 

(F) (’50) AiR 1950 Mad 617: 1950-1 Mad LJ 750 

(G) (’18) AiR 1918 Mad 469: 41 Mad 75 (FE) 

(H) (’35) AIR 1935 Cal 689: 40 Cal WN 208 

(I) (’53) AIR 1953 Mad 550: 1952-2 Mad LJ 280 

(J) (’13) 19 Ind Cas 273: 40 Cal 721 

(K) (’98) 8 Mad LJ 69: 21 Mad 128 

(L) (’08) 13 Mad LJ 309: 31 Mad 3G6 (FE) 

KRISHNASWAMI NAYUDU J. : The plaintiff, 
who is the appellant, sued in forma pauperis to 
recover the suit properties, which cons*isted of 23 
items of lands and two houses belonging to one 
Chukkapalli Pichayya as his adopted son having 
been adopted by his widow defendant 20 (Acha- 
mma). Chukkapalli Pichayya died about 60 years 
prior to the suit leaving defendant 20 a childless 
widow. Defendants 1 and 2 are the sister’s sons 
of Pichayya. The widow, defendant 20, purport- 
ed to adopt P. W. 5, but that adoption was subse- 
quently set aside by Court. On 25-2-1940 she ob- 
tained an authorisation from two of the rever- 
sioners to adopt a son to her husband. But be- 
fore any ' actual adoption took place, the widow 
surrendered her husband's estate in favour of de- 
fendants 1 and 2, the nearest reversioners. On 
28-2-1940 under Ex. A. 2 the widow and Pichamma, 
the sister of the deceased Pichayya and mother of 
defendants 1 and 2 jointly executed a deed of sur- 
render in favour of defendants 1 and 2 conveying 
all the properties of Pichayya and the document 
mentions a payment of Rs. 2000 to the widow for 
her maintenance for her lifetime and for spiritual 
benefit to her husband and for offering Gaya pin- 
dams etc. Prior to this document it may be stat- 
ed that by a deed of gift (Ex. B. 1) dated 26-2-1940 
she had already made a gift of 2 acres of land to 
a temple. Immediately after the execution of 
Ex. A. 2, the surrender deed, defendants 1 & 2 and 
the other reversioners entered into a deed of settle- 
ment, Ex. A. 3, whereunder the properties of Chu- 
kkapalli Pichayya which were surrendered by the 
widow were divided as between defendants 1 and 
2 and the ^her reversioners in certain proportions, 
the plaintiff s grandfather, who was one of the i*6* 
versioners, also getting a share. 

It is found that there was a sale deed by defen- 
dants 1 & 2 on the same date, namely 2-3-1940, Ex. 

B. 2 of the 3 acres and 6 cents of land to D. W. 1 
for a sum of Rs. 3000 out of which Rs. 2000 is 
mentioned as having been received by defendants 
1 2 to enable them to pay the widow the mainte- 

nance as pro vided under Ex. A. 2, the balance being 
the amount due under a prior transaction between 
defendants 1 & 2 and D. W. 1. More than three 
years thereafter on 30-9-1943, by Ex. B. 20, D. W. 

1 sold the 3 acres and 6 cents of land, which he 
purchased under Ex. B. 2, to defendant 15 for the 
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same price ol Rs. 3000. Delendant 15 is the 
brother’s so:i of the widow. From a reading of 
Ex. B. 20, it is seen tilivt Uie sum of Rs. 2000, which 
was puiu by D. W. 1, as part of the sale considera- 
tion oi Ex. B. 2 for pa; iuent of the sum provided 
under Ex. A. 2 to the wldov/, was in fact borrowed 
by D. vv. 1 from defendant 15 even on the date of 
Ex. B. 2 and that there was an arrangement bet- 
ween D. VV. 1 and deiei'idant 15 that if the amount 
is not repaid he should execute a conveyance of 
the property which he purchased under Ex. B. 2 
to defendant 15. The recitals in Ex. B, 20 show 
that defendant 15 wa.s tiie person who in fact paid 
the sum of Hs. 2000 which enabled defendants 1 
and 2 to pay the widow as and for her mainte- 
nance. 

(2j It may also be mentioned that, the proper- 
ties were subject to a usufructuary mortgage in 
lavour of P. W. 5, and defendants 1 and 2 and 
others instituted O. S. No. 292 of 1941 on the file 
of the District Munsif's Court, of Teiiuli, for re- 
demption and P. W. 5 in turn instituted O. S. No. 
32 of 1942 on the hie of the Subordinate Judge’s 
Court of Tenali for a declaration that the surren- 
der deed and the settlement were fictitious trarcs- 
actions not binding on him. There was a com- 
promise, which was recorded in O. S. No. 292 of 
19il, Ex. B. 7, on 2-3-1943, whereby the mortgagee 
was given about 3 acres in satisfaction of his mort- 
gage. The widow was a party to the comproml-^ 
and all the parties including the widow Achamma 
declared under the compromise that the surren- 
der deed and the settlement deed were true and 
\alid. Achamma was nearly 75 years at the time 
of the deed ol surrender, and 5 years thereafter on 
17-2-194:< site executed a deed of adoption. Ex. A. 
1 in favour of the plaintiff evidencing the adoption 
of the plaintiff. 

(3) The plaintiff instituted the suit claiming to 
be entitled to the suit properties and alleging that 
the surrender deed executed by the v/idow in fa- 
vottr of defendants 1 and 2 was not valid. Tt is 
also alleged that it was the result of a conspiracy 
between the widow, defendants 1 and 2 the sister’s 
sons and the nearest reversioners, and the other 
reversioners, that the surrender, settlement and 
the .sale deeds, Exs. A. 2, A. 3, B 2 and B 20, 
though of different dates were the result of an 
arrangement between the parties to benefit defen- 
dant 15, who i.g the brother’s son of the widow, 
with a portion of the property and also to benefit 
the other reversioners, though none of them wore 
the I'learest rever..uoners, and that being the 
result of such an arrangement, the surrender was 
not valid nor being bona fide. 

(4) The factum of the adoption was not disputed; 
but it was contended that the adoption was not 
valid as the v;idow had no authority from the 
husband and she had not even the consent of the 
nearest sapindas, and further that in any event 
the widow having surrendered her interest in 
her husband’s estate in favour of defendants 1 
and 2, the plaintiff, even though validly adopted, 
was not entitled to recover the suit properties. 
The trial Court held against the pleantiff on 
both these questions, found that the adoption was 
not valid and upheld the surrender. 

f5) That two questions that arise, therefore, for 
determination in this appeal are (1) whether the 
surrender is invalid for the reasons stated by the 
plaintiff and (2) whether the adoption Is true 
and valid. Learned counsel addressed arguments 
on the first of these questions, since if the finding 
of the lower Court is upheld by us. it would be 
iinnece.ssary to decide as to the validity of the 
adoption since the suit being one for possession 
has to fail. Though tlicre are certain features 
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that can be gathered from the documentary and. 
the oral evidence which would throw 
suspicion as to whether the transactions were 
not the result of an arrangement between the 
widow and the reversioners as to the best way 
of disposing of the properties, we feel unable to- 
agree with the appellant’s contention that Exs 
B. 2 and B. 20 are fictitious transactions brought 
into existence wffh a view to benefit defendant 
15 by the widow setting apart a portion of her 
husband’s property in favour of her brother’s son. 
The reference in Ex. B. 20 to an agreement bet- 
ween defendant 15 and D. "W. 1 the vendee under 
Ex. B. 2 as to the conveyance of this property In 
liis favour, the circumstance that Ex. B. 20 was 
executed after the compromise in O. S. No, 292. 
of 1941 and the relationship of the parties are 
certain of the circumstances which are urged in. 
support of the plaintiff's contention. But sinc^ 
a sum of Rs. 2000 had to be paid to the widow 
under the surrender deed and the major portion 
of the consideration of Ex. B. 2 being the said, 
sum of Rs. 2000 was borrowed for the purpose 
and the person from whom it was borrowed now 
transpiring to be defendant 15 and not D. W. 

1, neither Ex. B. 2 nor Ex. B. 20 can be held to 
be not supported by consideration. It is not 
suggested that defendants 1 and 2 secured the- 
sum from other sources and paid the widow. We 
are unable, therefero, to hold that Ex. B. 2 and 
B. 20 are nominal transactions intended to benefit, 
defendant 15. If the surrender is otherwise 
valid, the fact of the surrenderees disposing of the 
properties obtained by them under the deed of 
surrender in favour of third parties would not- 
affeot in any manner the validity of the sur- 
render. 

(6) It Is, however, further urged that the 
settlement deed between defendants 1 and 2 who 
are the nearest reversioners, and the other rever- 
sioners was the result of an arrangement entered 
into between them to which the widow was a 
l>arty, which settlement was contemplated prior 
to the execution of the surrender deed. No doubt, 
mention is made in Ex. A. 3 the settlement deed,, 
as to the gift of 2 acres of wet land to the temple 
two days earlier than the date of the surrender 
deed and to an objection having been raised br 
the other reversioners as to the validitv of the 
surrender. It is stated that as it was intended by 
the widow to adopt defendant 13 in pursuance of 
a deed of consent obtained by her on 25-2-1940 to 
make an adoption and as there were these dis- 
putes. there was a mediation and the mediators- 
settled, that the surrender deed was executed 
bona fide and as per the advice of the mediators 
defendants 1 and 2 and the other reversioners 
divided the property, it is. therefore, urged tliat 
the surrender is not bona fide being the result 
of an arrangement whereby the property was 
divided as between the nearest reversioners and 
the other prospective reversioners as also defen- 
dant 15. the brother’s son of the widow. 

(7) The Privy Council held in — ‘Kangasamli., 
Gounden v. Nachiappa Gounden’, AIR 1918 P C: 
193 (At, that an alienation by a widow of her 
deceased hus’oand's estate held by her may be 
validated if it can be shown to be a surrender 
of her whole interest in the whole estate in favour 
of the nearest reversioner or rversioners at the 
time of the alienation and that in such circum- 
stances the question of necessity does not fall to 
be considered, but the surrender must be a bona 
fide surrender and not a device to divide the 
estate with the reversioner. Excepting getting 
a sum of Rs. 2000 for maintenance no portion 
of the property of her h\isband had been retained^ 
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by her and it has been consistently held that a 
reasonable provision by way of maintenance 
r^erved to the widow does not affect the validity 
of the surrender, if it is in other respects un- 
obj^tionable. The fact, therefore, of a payment 

estate would 
validity in this case. The sur- 

^ device to divide the estate 
With the reversioner. The division that is prohi- 

^ of the estate between the 

widow and the surrenderee, not any division of the 

pr(yerty surrendered as between the sui'rendere- 
and others. It may be said in this case in view 

olrwt 0^ time between the surrender 

and the settlement, the settlement and the sale 

namely, Exs A. 2. A. 3 & B. 2. that in fact there 
has been a division of the estate between the 
nearest reversioners and the prospective rever- 
Sioners. In the view we have taken of the effect 
of Exs. B. 2 and B. 20, we cannot sav that it 
amounte to a division of the estate with defen- 

wppn ft division of the estate bet- 

of nearest and the prospective reversioners 
Lord 5 ^ contemplated by 

BoS “KS S fc'Sf <£' 


Madraii j j:; 


Law Lord in 

-■suroshwaf m" Committee in 

All igfi Maheshrani Misrain’, 

All 1913 iS IQR the dictum in 

dewce't d?v?de "L^slate wlh " 

and it was how thof t . '^‘th the reversioners 

whereby a Hindu widow ri^rendLeTa'lf^’dght 

r,,iSSvu-=i 

skr 

sense that the sale of ^ands^^as^^^beL^^- 

5.” rfe'i,r„r£? sir if i <r“V£ 

only be«an,W.r it"‘'°£erSS‘‘f ‘ 

there has been a tranter of 

interest in her husband’s estate^bi ® ^tiole 

nearest reversioners, the widow retafn^nskotv,-^® 
out of it. If that be the c^ rf,md ! “thing 

that there has not been such seiflJl^ 
renunciation by the widow as tn^^l"^f®wtit or 
giving up of her entire l^terLt in ?,°“titute the 
properties? There can be no^ douht f w 

has been such a renunciation CouW^an^nk*^®*’® 

ment entered Into between the nanricf ^rrange- 

and other reversioner? and even a 
widow whereby the properties ?re dl!ddar? ^ ‘^® 
them to which the widow might be a 
party invalidate the surrender whir? 

herself does not retain any iSst’ 
surrender should be not only of Lr 
interest in favour of the nearLt revMsW?^ or 
reversioners but must also be bona fide if ant., 
to us was for the first time laid do^ bv I nrd 

?‘ieaf tT"’' understood that the traiSLtion“ta 

fviftt' ^ colourable one, whereby 
there is not a complete renunciation or the re- 
Imqmshment of the widow’s interest. 


impels a widow to sun*erider is not of any con- 
sequence. 

(9) In — ‘Challa Subbiah Sastri v. Palurv 
Patcabhiramayya-. 31 Mad 443 (C), it was held 
tnat where a w.dow conveys the whol-e of her 
limited estate to the next reversioner in considera- 
tion of an undertaking by such reversioner that 
ne would recoavey a portion ox such property to 
a person named by the widow, the conveyance is 
valid and is not vitiated by such agreement and 
tne title of such reversioner and that of the 
peison to Vi horn the property is reconveyed in 
pursuance of such agreement cannot be impeached 
by other reversionei*s. Sankaran Nair J 
observed : 

“It is dimcult to see how the validity of a 
surrender by a widow which stands on a higher 
footing can therefore oe affected by her 
motives or by any such conditions that nnay 
be imposed by her as referred to above. Fur- 
Uior, there is nothing' in the reason of the law 
to support this contention. Supposing this 
succession is accelerated by the widow becoming 
a sanyasi or remarrying, can it be contended 
tnat the actual reversioner at the time of her 
cieath is entitled to claim the property on the 
ground that her renunciation ci the world or 
remarriage was made in order to vest the 
piOperty in a favourite presumptive reversioner 
or that It w’as made under arrangement by 
wnich he was to convey a portion of the 
pioperty to another? On her renunciation of 
tne wor^d, or remarriage, the Hindu Jaw ve.st.« 
the property in the reversioners and it is not 
the less his property because he has promised 
the widow to give a portion of that propertN’ 

to some stranger who himself could not enforce 
that agreement.” 

The motives of a widow in renouncing and 
transferring her husband’s estate in favour of 
the nearest reversioner, whatever they may be 
should not be taken into account in determin- 
ing the validity of the surrender. What has to 
be looked into is only her capacity to renounce 
and a complete effaoement of her interest in 
favour of the nearest reversioner. 

(10) This principle as to motive being im- 
material m judging whether a transaction of 
surrender is valid or not is still good law In — 
‘Subbalakshmiammal v. Narayana Aiyar' AIR 
1934 Mad 535 (D), Venkatasubba Rao J. expresses 
his agreement with the dictum of Sankaran Nair 
J. in the above referred case that the validity of 
a surrender does not depend upon the motive of 
the widow, though the learned Judge is of the 
opinion that the actual point decided uoon in 
that case must be treated to have been overruled 
in view of the subsequent Privy Council decisim 
in AIR 1918 PC 193 (A). In the course o? tS 
judgment while referring to that decision the- 
learned Judge observed as follows* 

Tq” °/a committee in 

AIR 1913 PC 19o (A) and AIR 1921 PC 107 (B) 

expression 

tion must be bona fide in the sense that thp 
wdow retains no benefit either directly or m- 

^ complete rellnquish- 
&uise of a suiTender, the widow 
enlarges her own estate in regard to a part. 

surrender will not be upheld. I 
do not think there is any waiTp.nt for import- 
ing a tnird and further condition, namely, that 

the motives operating on the mind of thl 

mdow must be of a religious or spiritual charac- 
ter. In regard to adoptions by widows accord- 
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ing to the Bombav Courts the motive is irrelevant, 
but the ]3\v, as administered in this presidency, 
niaires the motive material. I'nere being no 
aiitliority declaring that the motive oi the 
arrenacring widow has any bearing. I should, 
hr my part, l^c disinclined to introduce an un- 
(■'.ihun and puzzling element, making it incum- 
L\ ill upon the Court.s to embark upon an en- 
(iU'w, oitcn dillicult and iriutlcss, as regards 
\:y.- motive tor the transaction." 

Vv'nat is, therefore, understood by ‘"oona fide" 
ia iluic the surrender nnr-t not be a ruse to 
s-'rui-f' for uv' widow on in’erest in her husband's 
nrrp“:'tv which she is not entitled in law, that 
is lehUiilng anv 'oenelit under it after purporting 
to rrnounce it in favour of the nearest rever- 
sidner. The surrender must be complete and 
cilccUve and not colourable and nominal. If the 
iran."action of surrender is a relinquishment of 
her -uire interest in her husband's property and 
\[ relinquishment is in favour of the nearest 

,revc'i>'ionc'i* and so long as it is not in any way 
indicaied that the arrangement evidenced by the 
surrender between the widow and the reversioners 
allow.s a beneUt to accrue to the widow excepting 
e provision lor maintenance, it must be held that 
that should be siuiicient to stand the test of a 
valid surrender. It is diificiilt to say what gene- 
rally inllucnces or impels a widow to relinquish 
her property in favour of her husband’s next of 
Kin, that is. the nearest reversioners. 

11 is in exc'-ptional cases that such a renounce- 
ment arises out of a conviction on the p^irt of 
Uit widow to renounce not only her husband’s 
estate i)'b, also the world and become a sanyasin. 
But apart from it. cases have occurred wlrerc 
Hindu widows have' relinquished their interests 
for various reasons; mainly it the widow is of 
a retiring dispa.ntion. being a woman she would 
like to be relieved of the management of the 
<‘slate and to liancl over the estate to the nearest 
reversioner being content with a suitable piOv’i- 
sion lor maintenance. There arc ca.ses where 
alone with a suitable provision for maintenance 
she mav desire that a near relation of hers may 
also be' provided for. TOcse are considerations 
v.'hich generally weigh with a Hindu widow to 
raiounco her estate. The fact that not only 
'~ht‘ clc'^ircs to bo free from the trouble of ad- 
ministerUig the estate but also desires to provide 
for u relation for whom she might have some 
uiiection. and where the reversioner w'ho will be 
entitled to the estate accedes to her request in 
defonmeo to her wishes to make such a piovi- 
aion, cannot characterise the surrender as not a 

bona fide one. . . 

Ill) Learned counsel referred to the decision 

of Lakshmana Rao and Happell JJ. in — 'Krishna- 
niurthi v. Seshayya’. AIR 1944 Mad 439(S). cited 
with npproval bv Raghava Rao J. in — ‘Akkamma 
V Brnhmadu’. AIR 1950 Mad 617(F), in support 
of his contention. In ‘AIR 1944 Mad 439(E)’, it 
was held that the surrender deed, the retention 
of some of the properties covered by it by the 
surrenderee and the alienation of the rest by 
him benami for the brother’s son of the widow, 
all formed part of the same transaction: that 
in the circumstances, the surrender was not a 
bona fide transaction and the whole arrangement 
was only a device to divide the estate so as to 
give a part of the estate to the widow’s brother’s 
son in order that the sister's son might got the 
remainder in pracsenti. and that accordingly 
1he surrender was not binding on the reversion. 
The findin" in those decisions is that the tran- 
sactions which they were considering were benami 
transactions in the sense that the transfer by 


the reversioners in favour of a near relation 
of the widow was really for her benefit and 
the eilcct of it was a retention of a portion of 
the property in the widow by adopting the trans- 
fer in favour of the relation as a device to divide 
the estate. Those decisions might be supported 
on the particular facts of those cases. But it is 
necessary to point out that Raghava Rao J. 
observed that the dictum in 31 Mad 446(C), was 
accepted in Mayne as good law, namely, that 
the widow's motive in making a surrender is im- 
iiiaterial and that theretore a surrender by her 
cannot be called in question on the ground of 
improper motive. 

( 12 ) The doctrine of surrender has been under- 
stood in some decisions to have been evolved out 
of judicial decisions and to have no foundation 
in the original texts. That was the view taken 
by Kumaraswami Sastriar J. in — ‘Vaidyanatha 
Sastri v. Savithri Ammal’, AIR 1918 Mad 469(G) 
(F.B.), where the learned Judge observed that 

“the v.’hole doctrine of surrender and consequent 
acceleration of the estate of the reversioner 
has no basis in Hindu Smritis, but has been 
evolved by Courts of justice on general prin- 
ciples of jurisprudence.” 

With respect to the learned Judge that state- 
ment cannot be said to be quite accurate. Though 
the surrender by a widow in favour of the 
nearest reversioners is not specifically mentioned 
in the texts, such of the Hindu law texts that 
pertain to the widow’s right of inheritance to 
her husband’s property and the extent and 
.scope of such rights are certainly derived from 
the t-exts and the right of the widow to surrender 
is one of the incidents of the right to sucked 
to her husband’s property 'and to enjoy it. This 

was pointed out by Mitter J. in 

V. Sm. Kousalya Mani’, AIR 1935 Cal 689(H). 

In — ‘Arunachaia Moopanar v. Ariimugha Moopa- 
nar’, AIR 1953 Mad 550 (1), a decision of Govinda 
Mcnon J. & myself, our attention was drawn to 
Uic view of Kimiarswami Sastriar J. In that case 
the question arose as to the right of the rever- 
sioner-surrenderee to recover possession and d^ 
possess the alienee from the widow before the 
lifetime of the widow as a logical consequence 
of the surrender. We. however, did not think 
it then necessary to examine the original texts 
and preferred to follow the rulings on the sub- 
ject. But now it appears to me it may be neces- 
sary in view of the textual law on the subject 
to 'reconsider the rulings on which we relied in 
coming to a decision in that case. 

(13) Mookerjee J. in — ‘Debi Prosad v. Golnp 
Bhagaf, 40 Cal 721 (Jk has referred to some of 
these texts. Tlic main text is that of Katyayana 
as explained by Jimutavahana in the Dayabhaga 
Chapter XI. S. 1, para 56, which saj-s : 

“Let the childless widow, preserving unsullied 
the bed of her lord, and abiding with her 
venerable protector, enjoy with mederation the 
property until her death. After her let the 
hoii-s take it”. 

In para 64 he refers to the text of Narada which 
says : 

“When the husband is deceased, his kin are 
the guardians of his childless widow. In the 
disposal of the property, and care of herself, 
as well as iu her maintenance, they have full 
power. But, if the husband’s family be 
tinct or contain no male, or be helpless, the 
kin of her own father are the guardians of the 
widow,» if there be no relations of her husband 
within the degree of a sapinda.’* 
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With i6f6i6nc-6 to this text of NErsda, his com- 
mentary is that 

“in the disposal of property by gift or other- 
wise, she is subject to the control of her hus- 
band's family, after his decease, and in default 
of sons”, 

and with their consent she may bestow gifts on 
the kindred of her own father and mother. Deya- 
Krama-Sangraha, a commentary on the Dava- 
bhaga of Sri Krishna Tarkalankara, Chap, l, s. 
2 refers to Katyayana and Narada’s texts and 
commenting upon them states in para 7 ; 

: *. * these (Sapindas, daughter’s sons, 
sisters sons, maternal uncles of her husband) 
and on the others should she bestow presents 
and not on the members of the family of her 
own father, while these persons are living, for 
then the specification of ‘paternal uncles’ ' and 
the rest would be superfluous. With their con- 
sent, hov/ever, she may make gifts to the kind- 
red of her own father and mother, as declared 
by Narada. ... in the disposal of property 
that IS by gift, etc., the wife is liable to the 
control of the family of her husband, after 

her husband and on failure of 
sons, so it IS declared in the Dayabhaga.” 

^he texts on the parental 
nearest reversioners, who 
^ the guardians of the widow 

suL an/'Sf'V ° • interests and 

ties of her Sandf 

(1« The rights of the widow to inheritance of 
her nusband’s estate and power to dispo"? of he^ 
husband s property owe their oriigi^ to the 
Dayabhaga and the commentaries thereon- and 
that the principles as derived from the text<; are 
applicable to the Madras Presidency do not ad- 
mit of any doubt, since the Bengal nilings ba.td 

annw on these matter™ have tein 

applied and followed in the dpricinr^e oeen 
court, subramunl. AlyS i lu “SSd."uS„' 

whethe^r torHindu^lIw*°ac^cVdkrg to® the® texte 

toine th®aTr?‘^"T® to the doc- 

trine that a female holding a qualified estafp 

wmmM 

?herT Ls been no ®o2rse o®f‘’ 

point in this Presidency as in Saf y«t to® 

stances have occurred whiph 

have acted upon the view that Parties 

are valid in these parte V well 

even from some of the cases appears 

before the Courts. Since 

the doctrine itself which * ma.kp^ ^-t in 

to the community ^ 

the community in Bengal it 
that the Calcutta rulings have to 
followed to this Presidincy aisa”“'"" 

So long as the widow does nothina « j. 
vene the injunctions of the nearest 

XZS f^®omnt*°co‘’® 

th^S^l o? pr°S'7hnT^^ 

afte^h®e°teato°'ofXr^^^^^^ 

failure of sons, and with their consent 
make gifts to the kindref of 

and mother. The reason behind the princtole 
laid down m the texts is that the husband's X! 
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tions, that is, the nearest reversioners being the 
persons that are ultimately interested in the 
properties are themselves persuaded to part with 
a portion of the properties at the request of 
the widow, they must be deemed to have done 
for proper and justifiable reasons since they are 
the guardians and advisers of the widow. When 
the widow expresses a desire to surrender her 
interest and also wishes that a gift of a portion 
of the property may be made to the kindred of 
her own father & mother, the reversioners are en- 
titled to give effect to it and nothing prevents 
them from doing so. The nearest reversioners 
are not bound to secure the property without 
any dismemberment or disposal for the benefit 
of any other km or reversioner, since the rever- 
sioners, even the presumptive much less the 
prospective reversioner, have any vested right in 
the widow’s husband’s property. Such disposal 
of property at the time of the surrender would 
not be against the injunctions laid down in the 
texts. The principle of relinquishment or 
surrender as observed by Mookerjee J. in 40 Cal 
721 (J), is contemplated in the texts. 

The learned Judge states at page 771 as follows; 
As a matter of fact, the theory of relinquish- 
ment is foreshadowed in the Daya'ohaga, Chap. 
XI S. 1, para 59, where Jimuthavahana lays 
down that the persons who would be the next 
heirs on failure of prior claimants, succeed to 
the residue of the estate remaining after her 
use of it, upon the demise of the widow in 
whom the succession had vested, in the same 
manner as they would have succeeded if the 
widow's right had never been taken effect. 

The words used by Jimuthavahana 


33ifg: " (“if her 
right ceases or never takes effect”) are compre- 
hensive enough to include not merely the case 
of the death of the widow, but all cases where 
her right ceases; in other words, the rever- 
sioners take the estate not merely when the 
\ndow dies, but also when her title is extinguish- 
ed, lor mstance by renunciation, remarriage or 
the like.^^ 

Though the term suiTender is not expressly men- 
tioned in the texts, the circumstances and con- 
ditions under which a widow couM dispose of 
her husband’s property as laid down in the texts 
will with equal force apply to the case of a 
disposal by the widow as and by way of surrender 
in favour of the nearest reversioners and thus 
accelerate the reversion. Even from the point 
of view taken in the texts and as explained by 
the commentators, we are of the opinion that a 
surrender by the widow of her entire interest in 
her husband’s property to favour of the nearest 
reversioners does not become invalid by reason of 
the reversioners making a provision at the tirne 
of the surrender or subsequently of a nortton nf 
the property to the kindred of tL ^dow’f father 
and mother to satisfy her wishes. Reservat on of 
a small portion of the property as proid^o^for 
mamtenance out of the estate is ‘a forS per- 
missible and has been so held in a number of dl 

We are. thert 
T transfer of 3 

f ifin^rL defendant 15, who 

’^“dred of the widow’s parents, being her 
brothers son, out of an extent of 25 acres and 

^ i*- is a permissible dis- 

pcwal of the property which does not vitiate the 
validity of the surrender. 

this case that it is not a 
gift, but a transfer for consideration to D W i 
who in turn sold it to defendant 15. In view of 
our holding that the surrender is valid it is 
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unnecessary to exaioiric* the i’lnding of the lower 
Court that the ociopt.jn invaiicl since the adop- 
tion v/oulcl not ui.est Uie properUes iroin the pos- 
session of deh'-nU'-iiii .> 1 and li, Wiio iiold the same 

uiiCter a vuhd surrenctor. 

(l.h ju tiie rosu.t, U )0 appeal is dismissed with 
costs of the coiitesting respundenis. Appehant 
vii> pay tliC* couri-xee pcyaOio to Government. 

G6) MAGiC J.: I ha/e perused with great in- 
terest and advantage the juagment of niy iearn- 
fd brother, v/itli wnich I am in complete agree- 
ment. I am greatly indebted to him for his re- 
searcii into ancient Hindu texts, which appear to 
me to set at rest aii doubts attaching to the sur- 
render ot a widow's life estate. It is indeed re- 
ireshing, nor is it in any way surprising, to find 
that the ancient texts give direct support to a 
commoiisense and reasonable position that a 
childless widow can. with the consent of her hus- 
band's Kins, make a \'aUd surrender to the nerme.st 
reversioners aiLcr making gifts with their consent 
to any of her own relations. It is also sctlxed 
law. so far as case law' on any subject in the do- 
main of Hindu law can be regarded as settled, 
as both the learned Counsel agree and as my 
learned brother has pointed out, that a Hindu 
widow can. with the consent of the reversioners, 
liiake a vrbid .surrender at the same time reserv- 
ing for horself a porlion of property for her main- 
tenance over which she will have absolute powers 
of rdienalion. 

(17) The ancient texts themselves, as analysed 
by my learned brother, throw con.-.iderable light 
on ilie obscurity of a series of decisions, some 
})rogi'i ;-.si ,0 and sonm. wnich, with great res|X'ct, 
inav lie called reactionary, the general effect of 
wnich ti;;ve imposed on the conveyancer of the 
iie'-t..;; ary documents in connection with a widow’s 
Burr Oder and v\it with the consent of the rever- 
.rioners or sapmdas an extremely difficult pro- 
blem. Some decisions have treated the widow's 
power 01 accoicration ana the reversioner’s power 
of v.i'.idation as cUslinct and independent powers. 
Wallis J. in — ‘Rancrappa Naik v. Kamti Naik’, 
31 I'Jad 3Cu (D. observed that the Bombay High 
Court had consistently refused to treat the rever- 
sioner's power to validate as derived from the 
widow’s power to accelerate, as. though the former 
had the aut^iority of the Hindu texts, the latter 
was regarded as being based upon the application 
of the English doctrine of merger. The widow 
herself has no power of acceleration as such with- 
out the consent of the reversioners, except in the 
very rare case of a widow making a complete 
renunciation ot her whole husband's estate with- 
out reserve to the reversioners leaving to herself 
absolutely nothing at all. In all other cases of 
surrender, the widow’s power of acceleration and 
the reversioners' power of consent or validation 
are mutually inter-dependent and one cannot 
operate without the other. 

(13) I have never bee., 'ble to appreciate the 
many legal impediments which have been sought 
to be placed in the way oi a childless widow with 
the consent paid approval of the reversioners dis- 
posing of the estate in order to free herself from 
the botheration of its management. Tlie widow 
of cour.se has an unfettered right to the enjoy- 
ment of the income of the entire estate till her 
death if she so desires. Similarly the reversioners 
are entitled to refuse to agree to any surrender 
by the widow, which involves the retention of 
anv portion of the corpus by the widow even for 
lier maintenance. I have never been able to see 
what spiritual benefit any one dead or living can 
derive from obstacles various decisions have placed 
in the wav of a childless widow in the domain 


c.f sun'cnder. The limited estate provided by 
Hindu law for a childless widow is something 
peculiar to Hindu law, and any endeavour to ap- 
ply the prmciples attacning to other forms of 
limited interest to this kind of estate can only 
be frougnt wuih much involved complication. 
Tne one condition necessary for a surrender by a 
childless widow to be valid is, as my learned 
brother has pointed out, that it should be bona 
fide. It must not be a division of the estate bet- 
wooii the wndow and a reversioner in order that 
each shoiUd have premature and absolute powers 
of alienation over a portion. To cite an extreme 
case, if a young widow and an elderly reversioner 
without children should agree between them- 
selves to divide the estate and this agree- 
ment is embodied in the form of a 
surrender deed with reservation for maintenance, 
it would clearly be a mala iide transaction with 
the object of defeating the other reversioners. I 
am unable to see any impediment in the early 
Hindu texts referred to by my learned brother in 
the way of the widow executing a valid surrender 
in favour of reversioners and wuth their consent 
making contempomncously small gifts to her own 
relations and also reserving a portion of the pro- 
perty to be enjoyed by her absolutely for her 
maintenance. 

(19) It is becoming increasingly necessary that 
tlie law on these difficult branches of Hindu law^ 
which have been made extremely complicated by 
much develOxOed case law in the past should be 
exoressed in as clear and simple terms as poft- 
sible fer the guidance of those on whom the heavy 
burden of conveyancing rests. In this case _we 
have perused with much appreciation the ability, 
care and thoroughnc.ss with which the widow's 
surrender deed Ex. A. 2. a contemporaneous gift 
doed Ex. B. 1 gifting some land to a temple and 
other related document^i have been prepared by 
unrecognised, unlicensed and unqualified de facto 
solicitors, who appear to have the carriage of all 
litigation in areas from which the suit arises. In 
striking contrast with these documents prepared 
in 1940 with a sense of responsibility, we have no 
he.sitation in describing as a thoroughly irrespon- 
sible document, the adoption deed Ex. A, by which 
this widow adopts this plaintiff on 17-2-1945 with- 
out any reference whatsoever to the surrender 
to the reversioners she had previously made in 
1940. It Ls on the basis of this dcKument that a 
first class pauper litigation has been evolved in 
w'hich no less than ?3 defendants have been im- 
pleaded. Tile fact that the plaintiff's grand-father 
was admittedly a consenting reversioner to the 
widow's surrender and received a shore of land 
is in itself sufficient ground for dismissing the 
vsuit. His grandson has been put fonROird as a 
pauper plaintiff in another wholly untenable legal 
capacity, in the circumstances, as a son adopted 
by the widow after this perfectly valid surrender. 


B/D.H. 


dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 
RAMA AlYAR J. 

S. V, Ganapathy and others. Appellants 
Tiffin's Barytes, Asbestos and Paints Ltd. and 
others. Respondents. 

Original Side Appeal No. 66 of 1952, D/- 10- 
10-1952. 

Specific Relief Act (1877), S. 45 — Other 
specific remedy open — (Constitution of India, 
Art. 226). 
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* 

A petition for mandamus by the duly 
electea directors of a company for an order 
direcang the respondents to deliver to 
tucin all the records, documents, vouchers 
and Other properties of the Company in 
their possession is not maintainable when 
the question in controversy between the 
parties is whether the respondents have 
been validly removed from their office as 
managing agents of the Company The 
proper remedy in such a case is by way of 

an independent suit. 9 Bom HCH 438 

disting.; 32 Bom 466 (PC) Ref. (Paras 3 4) 
Anno; Sp. Rel. Act, S. 45 N. 5, 8, 11. ’ 

n“ Appellants; K. Rajah 

Radnakrishna and P. C. Parthasarathy 
Iyengar, for Respondents. a^atny 

CASES CITED : 

(A) (72) 9 Bom HCR 438 

(B) (’08) 35 Ind App 130: , 

32 Bom 466 (PC) 

VENKATARAMA AIYAR J. ; This appeal 

of an application for mandamus 

wndLt'is^i’ Specific Relief Act. The first res- 

A u ^ company called “The Tiffin’s Barv- 
tes Asbestos and Paints Ltd.” ^ 

managffig%^enfs an^fhlf”^" company are the 
the nfanigef of the tffird ™ respondent is 
officio director of th<. respondent and ex- 

th" m f irSd? ssf?” •“ s 

other properties of the companv 

moved from their office and 
they were the persons entitled to ho therefore, 

the company It wac ^**"5 Properties of 

Specific Relief A^f woffid S' 45. 

the rights sought to be inapplicable as 

cation were not of a nuhb^‘^^‘1 «PPU- 
Krishnaswami Nayudu J ^r. 

tions and dismissed the annl?ea^r'^ conten- 

against that orde"®" 

J. Nayudu 

Sint It ‘btVlt ora€Fi^""^"^" 

for this case, is as follows material 

=“;AsnK”VeT”E 

ordinary original civil jurisd ct on * h 
person holding a public office wheth el 
permanent or a temporary TatuI? or ^ ^ 

corporation or inferior 9^J?y any 

provided: court of judicature 

(b) that such doing or forbeariney io ^ 
any law for the time beintr under 

incumbent on such perti fr 

its public character o^n such 

Its corporate character; Ld in 

S Si lirsLi/” »“■» =«>»o 

The question whether the thirri x 

company have been validly removed frim tS 


Lakshama V. Kannayya (Silbba Ilao J.) 
* 
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office as managing agents is in controversy bet- 
A\een the parties. If they have been validly 

contended by the appella.its^ 
then their possession of the documents and all 
the properties of the company would be with 
out any title and alJ the properties of the Tom- 

vwthout any title and unlawful 
p? question of their being 

-aocted to do or forbear from doing anythin! 
in i-heir public character. The appropriate re- 
mady of the appellants would in that case be I 
0 insatute a suit against them as trespassers) 
to recover possession of the properties An II! ' 
plicauon for mandamus would be barred both 
provisos (b) and (d) to S. 45, Specific 
•Uvlief Act. In the alternative if the third res- 

Art then 

Alt. /I which vests the management of the 

company m them, entitled them to maintaffi 
he possession of the documents and of the pro- 
perties and the only right which the directors 
possess IS under Art. 77 to have inspection of 
them at all times. The articles ^"'01 provide 
for ihe directors themselves maintaining ac- 

d _ when there are Sghig 

application for mandamus should 
in this alternative fail on the merits. 

(4) The learned advocate for the anpellants 

Mm^Co th^e'^ Albert 

9 Rnm irrp J- Manlkbhai’, 

There it was observed 
the directors of a joint stock com- 

Ilerci^nl fhli are prevented from 

cising their functions by the company aS 
through its other directors then a mandamus 

was no othP®^ against the company as there 
c t remedy. But in this case though 
ffie first respondent is the company, effective 

against respondents 2 and 3 in 
their individual character and it is also indis- 
putable that there is another remedy open to 
the appellants for the enforcement of their 
rights. Reliance was also placed on the decision 

D Bombay v. Suleman Somji’ 32 

Bom 466 (PC) (B) where in an action by a 
shareholder claiming a right to inspect the re- 
gister of sharehoffiers and make extracts there- 
irom, the Privy Council observed that the prin- 
ciples applicable would be those regulating an 
application for a writ of mandamus and that it 
was incumbent on the applicant to show clearly 

legal right to enforce 
which he asks for interference of the Court ” 

We do not see how this decision advances the 
case of the appellants. If the third respondent 
company are treated as still validlv in 
tnen the only specific right which the appU 
cants can enforce is under Art 77 fnr inon 
fion of the documents if that is refused 

indeed the respondlntf ha^e^^ ®offered'^?I^ 

inspection of the documents. We do^ nit fill 
any valid ground for interfering with the order 
of Knshnaswami Nayudu T Tha ^ * 1 ?^ 

«pell,nt, I, b, wtfof 

o^^the° SlintTil®®!- opinion on the merits 

Appeal dismissed. 
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SUBBA RAO J. 

i..^^'i?'^ni Lakshama Naidu, Appellant v 
Maddim Kannayya Naidu, Respondent ' 

A. A. A. O. No. 154 of 1951, D/- 13-8-1952. 


ViswAN ATTi.vN V. As3T. Ke'jIStrati ( lniiiii-iswcnni J.) 
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Debt Laws — Madras Agriculturists Relief 
Art (1 of 1938), S, dACnUi) — Applicability. 

Sale of property which is subject to 
usutiuctuary mortgage in 1941 — Vendor to 
discharge usufructuary mortgage out of sale 
fonrideration and then to give possession to 
vendee — S. 9A (7) (ii) (a) applies and 
vendor is not entitled to scale down mort- 
geme debt — Fact that portion of considera- 
tion was; kept with vendor or that he agreed 
to put vendee in possession after the 
amount was paid to mortgagee would not 
confer on him any interest in the immov- 
able property. AIR 1925 Mad 778, Ret. 

(Para 1) 

S. A. Sesbadri Iyengar, for Appellant; M. 
Natesan, for Respondent. 

_ASE CITED: 

(A) (’25) AIR 1925 Mad 778: 48 Mad LJ 213 

JUDGMENT: This civil miscellaneous second 

appeal arises out of an application liled by 
appellant under S. 19, Madras Agricuitunsls Re- 
lief Act to scale down the decree debt. The ap- 
pellant is defendant 3 in the suit. He along 
with otlipr executed a usufiT-ictuary mortgage 
deed in favour of the respondent for a sum of 
Rs 400. On 15-5-1941 he sold the property, the 
subject matter of the usufructuary mortgage, in 
favour Oi Yengamma for a consideration of Rs. 
600. A petition for amendment of the decree 
was filed on the basis of S. 9A, Madras Agricul- 
turists’ Relief Act. The relevant sub-section, viz., 

S. 9-.A(7) read.s as follows: 

“(7> Nothing contained in this section except 

sub-sec. (1> shall apply to any usufructuary mort- 
gage. ‘ 

« i) 


A. 1. R. 




(iii in respect of property situated in any other 
area in the cases mentioned below : 

Ca> Where during the period after 30-9-1937 and 
before 30-1-1948. the equity of redemption in the 
prop'^rty subject to the usufructuary mortgage 
lias docoivod cither wholly or in part on a per- 
son by or thrau~ii 'inter vivos’ cither from the 
original mortgagor or from a person deriving 
title from or through such mortgagor otherwise 
than by a transfer ‘inter vivos’, then to the 
whole or such part, as the case may be.” 

Section 9A will not therefore apply to a case 
where tlie cquitv of redemption was transferred 
between 30-9-1937 and 30-M948. Exhibit A. 2 
whorciuidcr the petitioner sold the property iii 
favour of Yengamma is dated 15-5-1941. ‘Prima 
facie’, therefore. S. 9-Af7)(iiHa) will apply and 
the appellant is not entitled to have his debt 
scaled down. But the learned counsel for the 
appellant argued that though the appellant sold 
the prepovtv in favour of Yengamma for a con- 
sideration of Rs. COO as Rs. 400 out of that amount 
was kept with him to enable him to pay the same 
to the usufructuary mortgagee and as he agreed 
to give possession only after the said amount was 
paid to the mortgagee, it must be held that not- 
withstending the transfer he continued to possess 
an interest in the equitv of redemption. Under 
Ex A. 2 the appellant sold the property intheYen- 
cam'ma for consideration. No interest in the pro- 
perly sold was reserved. The fact that a por- 
tion of the consideration was kept with the ven- 
ioY or the circumstance that he agreed to put 
the vendee in possession after the amount was 
paid to the mortgagee would not confer on him 
anv interest in the immoveable property. Under 
the sale the entire property devolved on Yen^mma 
within the meaning of S. 9-A(7'Kii)(a) of Act. 
The decision of Ramesam J. in Ratnam 


Pillai v. Kamaiam’oal Ammal’, AIR 1925 Mad 778 
(A), relied upon by the learned Counsel, in my 
view, will not support him. There the question 
was whether the mortgagor who had sold the 
property but agreed with the vendee to redeem 
the mortgage was entitled to redeem the mort- 
gage. It is unnecessai-y to express any view on the 
correctness oi the decision; but the learned Judge 
did not say that by reason of such an arrange- 
ment the vendor continued to have any interest 
in the immoveable property conveyed absolutely 
by him to another. In the instant case, in order 
to get the benefit of the provisions of the Mad- 
ras Agriculturists’ Reliel Act, the appellant must 
establish that the property had not devolved by 
transfer ‘inter vivos’ on the vendee under Ex. A. 
2. As I have already said, under the sale deed 
the entire property was sold and there was no 
reservation of any interest in the vendor. S. 9-A 
(7)(ii)(a) of the Act directly applies and the 
court below rightly dismissed the application. 

(2* The appeal fails and is dismissed with costs. 
No leave. 

g,/j^g Appeal dismissed. 


A.I.R. 1953 MADRAS 558 (Vol. 40, C. N. 213) 

RAMASWAMI J. 

B N Viswanathan. Petitioner v. The Assistant 
Registrar of Joint Stock Companies, Madras, 
Complainant. 

Criminal Revn. Case No. 263 ard Cri. Revn. 
Petn. No. 246 of 1952, D/- 3-9-1952. 

(a) Companies Act (1913), Ss. 76 and 131 
Failure to hold general meeting if good defence 
lor offence under S. 131. 

In a prosecution under Ss. 76 and 131 it 

is not open to the accused Director to plead 

bis own default by saying that as Ihe 

general body meeting could not be held no 

question of placing the balance sheet arose 

and therefore no offence under S. 131 was 

committed. AIR 1952 Mad 800, Rel. on. 

(Para 6) 

Anno: Companies Act, S. 76 N. 1; S. 131 N. 1. 

(b) Companies Act (1913). Ss. 76 and J33 
Distinct offences — (Penal Code (1860), b. 71), 

Sections 76 and 133 create two distinct 
offences viz., one for not holding general 
bodv meeting and another for not laying tne 
balance sheet before the general meeting. 
The former offence may give rise to the 
latter offence or even independently of n. 
Hence, there is no case of the accused 
being prosecuted twice for the same offence 
and put in double jeopardy. (Para o 

Anno: Comp. Act, S. 76 N. 1; S. 133 N. 1, 
Penal Code, S. 71 N. 1. 

J. R. Gundappa Rao, for Petitioner; The State 

Pro.secutor, for the State. 

CASES CITED: 

(A) (’52> ATR 1952 Mad 800: 1952 Mad WN Cr. 

66: 1953 Cri LJ 19 ^ 

(B) (’17) AIR 1917 Cal 1: 45 Cal 486: 

18 Cri L J 787 

(C) (1911) 80 LJKB 396: (1911) 1 KB 588 

(D) (’48) AIR 1948 Cal 42: 48 Cri LJ 236 
ORDER : This is a criminal revision case which 

has been filed against the conviction ^d sen- 
tence of the Fourth Presidency Magistrate, G. 
Madras, in C. C. No. 4903 of 1951. 

(21 "nie facts are: ’The petitioner before u& B. 
N. Viswanathan, who was tlie fourth accused m 
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the Directors of the 
Madras Electrical Industries Ltd., by its Manai^- 

Ltd Trades and Investment 

Ltd. Tht fourth accused appears to have had 
the controlling interest in the Managing Ag°ncv 
because out of the ten shares of the Manlg^^ 

”Lie belongs to his wife, for whom 
pri ’■ belongs to this accused as pomt- 

of mi O. P. No^ 1023 

as Jias also given his address 

as 310-311 Lmgi Chetui Street to the Assistant 

Registrar of Joint Stock Companies and this is 

Managing Agency concern the 
Indian Trades and Investments Ltd., also. 

U) In these circumstances on account of the 

nternecine quarrels which seem to have dogged 

the footpath of this firm from the begimiing the 

company laid its last balance-sheet and from 

before the General Body meet- 

fif anri 2^-3-1949- No balance-sheet and pro- 

f t and loss account had been laid before a General 

company before 30-6-1950 as 

13 ifn o under the provisions of 

Moner and therefore, this peti- 

oflTnce ^r^der S mm 

accn<iPd 131(1), Companies Act. This 

pay a fine^f sentenced to 

been put\m®aiont'^ Petitioner has also 

holding"'a"?JeS ^^^^^her Directors for not 

directors got convicted under ^*^76 

by'hirin'parai%‘aL'd'’lo“rtL^°^^ 

of revision is as follows: Memorandum 

"The learned Magistrate failed to apnreciate tbo 
provisions of Ss. 76 131 and i 

Act that it is mandatory under S 7rof“thf 

Senl'r jLr^°ind^ U T onl ^ 

hold othf S„S1 1.1,„Tld“‘Z‘tT:V? 

s„rrsLi!ra„rH€ir 
.rif ;f Ljisr Sr I' “ 

to the annuaf balancS-sheet and f 

stitution of the comnanv 'Snored the con- 

Articles of Association of 

supplementary provisions unde^ the Sindian o 
panies Act, wherever the App Indian Com- 

and erred in holding that Wo dSfer^t”^*? 
mgs were contemplated under 
Companies Act.” 135, 

(6^ This contention, that nn r. 

made out inasmuch as no General Bodv® ^®®i^ 
ing was held within thp Body meet- 

therefore no qSn of '^®'^ 

arose and that the charge ao-ainst hin?p’ 
is misconceived and that n^Sce hkfhi^ 
mitted by him on that f^t^^ b?en evP®®?"' 
ed by me in a parallel cas^ ir ' ‘f' a Gxamin- 

AIR 1952 Mad 800 (A; I^l Wd ' ^®’> 

Sion of the Calcutta High Court^ Dp®h^ A®®*- 
nath v. Registrar Joint Stock Co. Ltd ’ m v? 
cal 1 (Bi and the English decision in - ‘plrk 
V La^on’, (1911) 1-K. B. 588(C), and held 
the Director could not be allowed to relv unon 
his own default for arranging to hold a GenSal 
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Thpn ill order to establish his innocence 

peroi-’ AIR p “ 'Bhagirath i'. Em- 

peroi , AIR 1948 Cal 42 (D) and pointed out that 

drawn Irom misery by the Director 
that he was helpless and circumstances lorced 
him Irom pressing on and getting a meetfng held 
could not be accepted. The same reaso^ntr^ ao-'l 
Piles heie with necessarv chanties and thp^ nipo 

put forward by this accused tSal because a General 
Body meeting could not be held the ba^Le Xet 

( i) Tlien wc shall ^xamme the allegation of 
double punishment. Section 76, CompanierAct 
lays dotra that a General meeting of every com’ 

npfp^J' ‘ ‘'® ®'3-’'‘teen months Horn the 

date oi its incoiporation & thereafter once "t least 
in every calendar year and not more than fiS 

of the last p^-ecedmS 

Den.>,ral meetmg and that on failure to do so every 
director or manager of the company who ^ know- 

ILhlP tn*^ Wilfully a party to the default shall be 
^len m Receding five hundred rupees. 

Seet \h?s^hPir^“ ^ balance 

foin balance-sheet, it is stated, should be 

laid beiore the company in a general mpet'u? 

fn?ayin"-^beforfth°'''" is' made 

sheS and nrnffi ®°'Ufany o^- ^ issuing a balance- 
sneet and profit and loss account os ,-o 

“ S?s;'£;, 

knolin^gly and'’wilf ulira pirt v' to 'tte’defl uH "shall 
be punishable with fine which may extend ‘ o five 

cieaced, viz., a distinct offence for not holdini? a! 
general body meeting and another offence 

in balance-sheet before the company 

In the general meeting. ^ . * 

, ^ general bedv meeting 

wi^out laying the balance sheet and 
a balance sheet can be laid before a general meet- 
ing which need not be one convened under S. 76. 
Therefor^ there is no case of the accused being 
prosecuted twice and punished twice for the same 

in double jeopardy. On the other 
hand, the same transaction may give ri^;" tn 

several distinct offences and the instart case is 
one such instance. ^ 

(8) Therefore the point taken fails and there 

are no other grounds to interfere in revision 

except to reduce the fine to Rs. 10. The excess 

ine amount if collected will be refunded to peti- 
tion^sr* ^ 

■ Sentence reduced. 
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mack j. 

Mimdlamudi Penchalamma, Petirion°r v 

Kopparthi Subbaramiah and others, ResponJ 

Civil Revn. Petn No. 513 of 1951, D/- 5-12-52. 

Sch n Act (1887), 

b^ance otjurchase 

Generally speaking a suit by a vendor to 

Sd to balance 

nrnnprfWp^fo 9^ a Sale of immoveable 
property falls within the category of a suit 

performance. Where,^therefore 

to recover a specific 

unpaid amount but raises ffenpr^iiiS +u 
question of how a specific contract sale 
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K VM.\.Krjsfis\ 


V. SoMB.^WAUA Rao (Rajainannar 



A. I. R. 


has beG.'i it is one which is not 

of a small ' OUse r^'itwie the decree passed 
by the Small Cause Court is acccrdiUgly 
withouf im’;’diction. AIR lO'ill Mad 761 
/FBS R-'i. on; 1 Ind Cas 552 (Mad), 
Distiiig. (P^ra 2) 

Aiino: Pro. S.C.C. Act, Sch. II, Art. 15 N. 1. 

H. Venkatasubba Rao, for Petitioner; K. 
:Mibbaramiah. Vk Srceiamulu and K. Subrama- 
for ilespoiidetils. 

.'ASES CITED: 

-A) (’Hf)) 1 Ind Cas 552: 19 Mad LJ 220 
'B) ('4:o AIR 1943 Mad 761: 1943-2 Mad LJ 
424 fF B) 

JUDGMENT: The petitioner is defendant 1 
.vlio bought some lands from the plaintiff in 
1917 for a sum of Rs. 2.000. The plaintiff’s 
■are was that Rs. 100 still remained unpaid 
by defendant 1 and he sued to recover the 
balance alleged to be due. This was not a 
straightforward claim for the money due. There 
was an agreement that defendant 1 should 
lischargc all the plaintiff’s debts which includ- 
'-'d a decree in a Munsif’s Court suit. Though 
defendant 1 paid up the debts of the plaintiff 
i.his decree was not satisfied but was transfer- 
red in the name of defendant 2. The learned 
Small Cause Judge rejected the plea_ taken 
'.hat he had no jurisdiction to try this suit, 
went into the merits and gave the plaintiff a 
decree against defendant 1 only. The decision 
in — 'Veerasalingam v. Sathapally Sathirasu’, 
19 Mad LJ 220 (A) was placed before him but 
he did not think that in point. That was a 
u]it for recovery of a sum of money due to 
the plaintilT under a contract for the transfer 
of some patlahs for Rs. 60. The^ plaintiff sued 
to recover Rs. 60. It was held that the suit 
w?s for specific performance of contract be- 
tween the plaintiff and the defendant and, 
Hierefore, the Small Cause Court had no juris- 
diction to entertain it. The present suit is not 
on all fours in the sense that it is not so clearly 
0 suit for specific performance of a contract. 

(2) The learned advocate for the petitioner, 
respondents being unrepresented and making 
no appearance, invoked the support of the 
derision in — ‘Subromanian Cbettiar v, Arur.a- 
rhalam Chettiar’. AIR 1943 Mad 761 (B), a 

Full Bench decision of our High Court which 
held that a suit by the vendor for the recovery 
of the purchase consideration is a suit for 
.-pecific performance within the meaning of 
Chap. 2, Specific Relief Act. Though that was 
not a suit which decided any question of 
jurisdiction of the Small Cause Court to cn er- 
■fain such a suit, it is clearly aidhority for the 
position that generally speaking a suit by a 
vendor to recover the purchase money or any 
balance alleged to bo due on a sale of immove- 
able property falls within the category of a 
suit for specific performance. The nature of 
the present suit is also such that it is not even 
one to recover a specific unpaid amount but 
raises generally the question of how a specific 
contract of sale has been performed. I ani 
clearly of opinion that this suit is one which is 
not of a small cause nature and that the decree 
oass'Hl was accordingly with^^'Ut juri^'dicticn It 
set aside. The plaint will be returned for 
•ir^senfation to the proper Court for disposal 
Costs of this petition will abide the result and 
he provided for by the trial Court. 

B/DRR. Revision allowed. 
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RAJAMANNAR C. J. AND 
VENKATARAMA AIVAR J. 

Kalidindi Ramakrishna Raju, Appellant v. 

K. Someswara Rao and others. Respondents. 

Letters Patent Appeal No. 352 of 1952, D/- 
17-12-1952, from judgment and order of Chan- 
dra Reddi J., in W. P. No. 408 of 1952, D/- 
21-11-1952. 

Madras Village Panchayafs Act (10 of 1950), 

Ss. 19 (1), 131; Sch. 3, R. 4(1) — Jurisdiction 
to entertain petition under S. 19 (1) — (Madras 
Local Boards Act (14 of 1920), S. 57). 

If a dispute is raised that a member of 
a Panchayat had ceased to hold office at 
a time when the Madras Local Boards Act 
of 1920 applied to panchayats, then that 
dispute must be referred to the District 
Court in accordance with the provisions 
of S. 57 of that Act. • (Para 2) 

A District Munsif has no jurisdiction in 
such a case to entertain a petition under 
S. 19 (1), Madras Village Panchayats Act 
as that section applies only to disqualifi- 
cations arising after the commencement of 
the Act. S. 131 read with Sch. 3, R. 4 (1) 
can have no application to a member who 
must be deemed to have ceased to hold 
office prior to commencement of Madras 
Village Panchayats Act by reason of any 
disqualification. (Para 2) 

E. Venkatesam.- V. V. Raghavan and M. 
Ramachandra Raju, for Appellant. 

RAJAMANNAR C. J.: The appellant before 
us, filed a petition under S. 19 (1) of Madras 
A.ct 10 of 1950 before the District Munsif of 
Taniiku alleging that respondent 1 had ceased 
to be a member of the Panchayat Board of 
Polamuru by reason of non-attendance of three 
consecutive meetings of the board. An objec- 
tion was raised on behalf of respondent 1 that 
the District Munsif had no jurisdiction to 
entertain the petition. But the Munsif over- 
ruled the objection and decided on the merits 
that the respondent had ceased to be a member. 
The respondent thereupon applied to this Court 
for the issue of a writ of certiorari to quash 
the order of the District Munsif. That appli- 
cation came on before Chandra Reddi J. The 
learned Judge held that the District Munsif had 
no jurisdiction to entertain the petition and 
quashed his order. Hence this appeal. 

(2) On the allegations made by the appellant, 
we are of opinion that the learned Judge was 
right in holding that the petition under S. 19 
(1) of the new Act of 1950 was not maintam- 
able. That section obviously applies to cases* 
of disqualification arising after the commence- 
ment of the Act. Section 19 (1) of the Act 
refers to disqualifications under Ss. 13, 15, 16 
and 17. Section 17 speaks ‘in futuro*. It says 
"a member shall cease to hold office as such , 
in certain contingencies. It is not alleged that 
respondent 1 assumed office under the Act and 
thereafter censed to hold office. Reliance _ was 
placed on S. 131 which provides for tra’^sitory 
provisions in regard to the first reconstitution 
in accordance with the provisions of the new 
Act of Panchayats in existence at the com- 
'T'eneement thereof and to R. 4 (1) of Sch. 3 
which contains such transitional provisions. 
Rule 4 (1) provides that 
"the members of a panchayat holding office 
at the commencement of this Act shall be 
deemed to be the elected members of the 
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PanchSyat under this Act and such members 
shall continue to hold office under this Act 
upto such date as the Government may, by 
notification, fix in this behalf, and in case 
no such date is fixed, upto the date on which 
their term of office would have expired if 
this Act had not come into force.’* 

It is clear that the case of the appellant is 
that respondent 1 was not holding office at the 
commencement of this Act. Because he must 
be ^ deemed to have ceased to hold office even 
before that date on account of his default in 
attending the meetings of the board. It follows 
that if the contention of the appellant is 

will not apply to respondent 
1 . ihen who is to decide the question whether 
respondent 1 has ceased to hold office before 
the commencement of the new .Act of 1950? 
Suioly the District Munsif who is the tribunal 
prescribed under the new Act could not decide 
that question. The Madras Local Boards Act 
of 1920 which applied to panchayats as well 
before the new Act, specifically provides that a 
dispute as to disqualification of any member 
of the panchayats shall be referred to and 

Court. But for Madias 
doubt whatever 
the appellant 

• 4 ^^ should have been referred to the 
^strict Court. Now, has the passing of the 
new Act made any difference? Whatever might 
have been said if the new Act Dumorted tn 
repeal the Madras Local Boards ^ Act In its 
entirety or in parts, we find actually no such 
repeal and new Act of 1950 contains only 

some of the provisions of the 
Madras Local Boards Act, 1920. Scheduled 
■contains such amendments which include a 
complete omission of some of the provision! 

Local Boards Act. Section 57 of that 
Act, however, is not one of the sections either 
fitted or modified in any wav. It annears 

o be fairly clear that if a dispute is railed 
hold oCft®". ^ P^P'^hayat had ceased to 

^®20 applied to panchaylts, then 

i 57 !f thatAc^ provisions of 

Mulsif the District 

nrdpr ^Competent and the 

no jurisdiction lolnSrS the'^^letir 

»gMy quashed by Thandr"a 
(4) The appeal is, therefore, dismissed. 

Appeal dismissed. 
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H. Chandanmull and Co Ann^nor^* 
Mohambal M. Mehta and others, Sondentl' 

O. S. Appeal No. 122 of 1951, D/- 27-10-52 

Arbitration Act (1940), Ss. 30 and 37 ni 
Application to set aside award is not 

1927*ST03f DiS*^’ 

Acfs°^5^S:“4?fe.^l^5*8"N.^°5.^- 

K.^ C. Doraiswami. for Appellant; T T 

^ngaswami, for Respon- 
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CASES CITED: 

(A) (’13) 17 Ind Cas 7: 18 Cal LJ 35 

(B) (’27) AIR 1927 Lah 273: 8 Lah 274 

(C) (’29) AIR 1929 PC 103: 56 Cal 1048 (PC) 

(D) (1899) 80 LT 116: 68 LJQB 252 

(E) (1927) 95 LJKB 1054: (1927) 1 KB 269 

VENKATARAMA AIYAR J. : The question that 
IS raised in this appeal is whether S. 5, Limita- 
tion Act, is applicable to an application filed 
unoei the Aibitration Act, to set aside an award, 
in certain arbitration proceedings to which the 
fippehant was a party an award w'as pronounced 
and it was filed on the Original Side of this 
Court in O. P. No. 66 of 1351. Notice of this 
petition was served on the appellant on 27 - 3 - 1951 . 
Art. 158, Limitation Act, provides that an appli- 
cation to set aside an award should be filed with- 
in 30 days from the date of service of the notice 
of filing of the award. The appellant did not 
file an} application to set aside the award with- 
in the time limited by Art. 158. The High Court 
was closed for summer recess on 28 - 4-1951 and 
on the day of reopening the appellant filed Appln 
No. 2355 of 1951 under S. 5, Limitation Act, for 
excusing the delay in filing the application to 
set aside the award. That application was dis- 
missed by Krishnaswami Nayudu J. on the ground 
that S. 5, Limitation Act, w'as inapplicable and 

Lns appeal has beexu brought against that order 
of dismissal. 

(2) S. 5, Limitation Act, runs as follows: 

Any appeal or application for a review of judg- 
ment or for leave to appeal or any other ap- 
plication to which this section may be applh 
caj 3 le by or under any enactment for the time 

19^^^ «^ay be admitted after the period 
of limitation prescribed therefor, when the ap- 
pellant or applicant satisfied the Court that he 
had sufiicient cause for not preferring the ap- 
^ tils application within such 

period.” 

(3) As we are concerned in these proceedings 
with an application to set aside as award the 
only question to be determined is whether there 
is any enactment which had made S. 5 aonli- 
cable to such proceedings. 

(4) Before the Arbitration Act of 1940 the law 
was v/ell settled that the Court had no power 
under S. 5, Limitation Act, to extend the time 
prescribed by Art. 158 for filing an application 
to set aside an award. That was held by Moo- 
kerjee and Holmwood JJ. in — ‘Suryanarain v 
Banwanjha;, 18 Cal L. J. 35 (A) and that view 
v/as followed by the Lahore High Court in -- 
•Devi Ditta v. Baburam’, AIR 1927 Lah 273 (B) 
The learned advocate for the appellant does not 
dispute the correctness of the law as laid down 
in those decisions. What he contends is that ^ 
law has been changed by the Arbitration Act 
and under S. 37(1) of the Act properly construed’ 

S. 5, Limitation Act. would be appliL“e to an 

as^folfows" ^"“3 

A!' provisions of the Limitation Act, 1908 
shall apply to arbitrations as they apply to 
proceedings m Court.” 

^e question is, what is the precise meaning of 
the word arbitration” in this section? The con- 
tention of the appellant is that arbitration pro- 
ceedings mentioned in the section include not 
only proceedings before the arbitrators, but also 
applications taken out for filing the awards in 
Court or for settmg them aside. He contends 
toat iffiey are also arbitration proceedings and 
that by virte of s. 37(1) the provisions of the 
Limitation Act, including S. 5 will apply. 
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He relied uix>;i certain observations of the 
Privy Council occurring in — • 'Kamdutt Ram- 
kissen V. li:. D. Sasoon &: Co.’, AIK 1929 P. C. 103 (C), 
as supportmjj tins position. Tne facts in that 
case were those. There were certani arbitration 
proceedings which resulted in an av/ard. But that 
award was set aside. Subsequentiy the appli- 
cant commenced iresh arbitration proceedings 
with rolcrence to the same su’ojcct-matter. The 
opposite party pleaded that at the time of the 
new pro 2 eedirigs an action by the applicant would 
be barred and that thereiore no relief should be 
granted to him in arbitration proceedings. The 
applicant pleaded that he v.as entitled to the 
benefit of S. 14. Limitation Act, and to deduction 
of the time taken in the prior arbitration proceed- 
ings. It was this question that came up for con- 
sideration before the Privy Council. Lord Salvc- 
san held that the appheant was entitled to the 
benefit of S. 14, Limitation Act. Kis Lordship 
observed that the Limitation Act was in its own 
terms inapplicable to proceedings before the arbi- 
trators and that if the opposite party was entitl- 
ed to rely on a plea of limitation based on the 
Limitation Act, the applicant would likewise bo 
entitled to rely on S. 14 of that Act. Then occur 
the observations on which the advocate for the 
appellant relies: 

“Arbitrations under the Arbitration Act are not 
prosecuted by filing suits and preferring appeals 
from the decrees in such suits but by procuring 
awards and flung them in Court and re.sisting 
applications to set them aside". 

It is contended on the strength of these observa- 
tions that proceedings taken in Court lor setting- 
aside aw'ards must also be considered to be arbi- 
tration proceedings. 

We are unable to agree that that was what was 
intended in tho.so observations. The Privy Coun- 
cil was dealing with the question as to whether 
the provisions of the Limitation Act were appli- 
cable to proceedings before tne arbitrator. They 
were not concerned with an application before the 
Court arising out of arbitration proceedings, and 
taken in their context the observatioas do not 
amount to a decision that an application to set 
aside an award must be taken to be an arbitration 
proceeding. 

The matter has to be decided on an interpreta- 
tion of the language of S. 37 (1). Whatever force 
there might have been in the contention of the 
appellant if S. 37 (1) had stopped with the words 
“apply to the arbitrations", it is wholly untenable 
in view of the words that follow, namely, "as they 
apply to proceedings in Court". The section 
makes a sharp distinction between arbitrations and 
proceedings in Court. Whatever justification there 
might be for considering an application to set aside 
an award in a Court as an arbitration proceeding, 
there can be none for holding it to be not a pro- 
ceeding in Court. In the context, therefore, the 
word “arbitration" should be limited to proceed- 
ings before the arbitrations; and an application to 
set aside an award being a proceeding in Court, 
cannot be held to be an arbitration proceeding. 
Moreover, S. 37 (1) is intended to apply to pro- 
ceedings in arbitration the provisions of the Limi- 
tation Act which would otherwise be inapplicable. 
But even apart from S. 37 (1), Art. 158 in terms 
applies to an application to set aside an award. 
On the construction of the section, therefore we 
are of opinion that “arbitration " referred to in 
S. 37 (1) cannot include a proceeding taken in 
Court for setting aside the award. 

That this is the correct conclusion will be clear 
if regard is had to the history of the legislation 
on the subject. S. 37 (1) is a reproduction of S. 


(iiajamannar C, J.) A. 1, R;. 

16 (1), English Arbitration Act of 1934 . Before 
that Act tne statutory law in England relating to 
aroitration contained no provision similar to S. 16 
(1). In the absence of such a provision the ques- 
tion was rai.sed whether a party could plead limi- 
tation in proceedings before the arbitrators, in 
the decision in ‘in re Astley and Tyldesley Coal 
Co’, (1899) u8 L. J. Q. B. 252 (D), a Bench of the 
Divisional Court in England had held that It was 
open to the defendant to plead limitation in pro- 
ceedings before the arbitrator. That the law laid 
down in that case was not accepted without ques- 
tion would be clear from the observations of the 
Court of appeal in the case reported in — 'Cayzer 
Irvine & Co. v. Board of Trade’, (1927> 1 K. B. 
259 (E), where Scrutton L. J. in particular ex- 
pressed doubts as to the correctness of the deci- 
sion in (1899) 68 L. J. Q. B. 252 (D). When that 
case was taken in appeal to the House of Lords, 
Viscount Cave L. C. observed that it was not neces- 
sary in that case to express an opinion as to whe- 
ther Ls (1899) 68 L. J. Q. B. 252 (D) correctly decid- 
ed. It was only in 1929 that the Privy Council 
held in the case reported in ‘AIR 1929 P.C. 103 (O'" 
that the law as laid down in '(192?) 1 K. B. 269 
(E)' was correct. As late as 1931 in Halsbury’s 
Laws of England, Vol. 1, p. 653, para. 1104, the law 
on the subject is stated in these tenns: 

“In mercantile references is an implied term 
of the contract that the arbitrator must decide 
the dispute according to the existing law of con- 
tract and every defence which would have been, 
open in a Court of law can be legally raised for 
the arbitrator’s decision unless the parties have- 
agreed to exclude the defence", 

and the statute of Limitation is mentioned as one 
of the law in accordance with which the arbitra- 
tors sh.ould pronounce their decision. It was in 
this state of the law that the Arbitration Act of 
1934 was enacted and S. 16 (1) provided that the 
rules of limitation applicable to proceedings in. 
civil Court should also be applicable to proceedings 
before the arbitrators. It was this provision that 
has been enacted in S. 37 (D, Indian Arbitration 
Act. The true scope of this provision is therefore 
that when proceedings are taken before the arbi^ 
trator the parties are entitled to plead limltatioa 
exactly as if the proceedings had been taken in a 
civil Court. That being the scope of S. 37 (I>, its 
operation should be limited to proceedings before 
the arbitrator and not to proceedings taken in a 
Court, though they might arise out of arbitratioii 
proceedings. In this view we are of opinion that 
S. 37 (1) does not have the effect of making S. 5. 
Limitation Act. applicable to an application toset' 
aside the award. 


(5) We agree with Krishnaswami Navudu J.that 
there is no power in the Court to extend the time 
prescribed by Art. 158. Limitation Act. This ap- 
peal is accordingly dismissed. Tlie parties will 
bear their own costs in the appeal. 

B 'R.G.D. Annofl 
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Sri Dantuluri Butchi Ramayya, Petitioner t. 
Gundii Ramanna and others, Respondents. 

Civil Revn. Petn. No. 1632 of 1948; D/- 
28-2-1952. 

— Madras Estates Land Ac* 
(1 of 1908), S. 3 — “Landholder” — Lavfo 
-Situated in zeroyati village forming part 
permanently settled estate obtained in ex- 
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change for lands in pre-settlement minor inam 

— Lands form part of post sOvtlement .n*m 

— Suit for ejeciment does not lie in C vil 

Courc. AIR 19i5 Mad 685, AiR 1924 M.d 589, 
AIR 1922 Mad 373 (KR). AIR 19.9 PC ;i44, 
Rei. on. (Paras 5, 6) 


p. Narasaraju and K. B. Krishnamurihy, for 
Petitioner; P. Somasundaram and P. Suryana- 
rayana, for Respondents 


CASES CITED; 

(A) (T8) AiR 1918 PC 148; 42 Mad 355 (PC) 

(B) (T5) AIR 1915 Mad 685; 27 Mad LJ 490 

(C) (’24) AIR 1924 Mad 589; 19 Mad LW 671 

(D) (’22) AIR 1922 Mad 373; 45 Mad 716 (FB) 
(S) (’39) AIR 1939 PC 244: ILR (1940) Mad 

1 (PC) 


RAJAMANNAR C. J.; This revision petition 
originally came on before Balakiishna Aiyar 
J. but has been referred to a Bench because ihe 
learned Judge thought that the questions raised 
in it were of considerable importance and the 
matter was barren of direct authority. 

(2) The petitioner filed a suit in the District; 
Munsif’s Court of Vizianagaram to eject the 
contesting respondents from the lands in suit 
^9. recover past and subsequent profits 
from them. It was ‘inter alia’ pleaded by the 
defendants that the Civil Court had no juris- 
diction to entertain the suit as the provisions 
of the Madras Estates Land Act would govern 
the case. Both the learned District Munsif and 
the learned District Judge have upheld this 
plea of the defendants and directed the plaint 

to be returned for presentation to the Revenue 
Court. 


(3) The origin of the title of the plaintiff ti 
the suit lands is not in dispute. It appear 
from the Inam statement and the proceeding 
of the Inam Commissioner as recorded in th. 
Inam fair register that the then Rajah o 
Vizianagaram one Sri Raja Pusapati Viziara 
rnaraju granted in mark to Poosapati Rama 
chandraraju lands in two villages, viz., Koru 

Nerellavalasa, yielding an incomt 
of Rs 750 sometime in 1791. Subsequently a 
a partition among the sons of the origina 
grantee, the lands in these two villages fell t( 

or at)ou 

1813 the Raja of Vizianagaram took these land* 
and in exchange granted to the Inamdars por- 
tions of zeroyati lands in the viUage of Kani- 
meraka yielding an income of Rs. 750. These 
are the suit It is common ground thai 

the village of Kanimeraka was part of the 
p^ermanently settled estate of Vizianagaram 
These lands were the subject of enfranchise- 
ment proceedings at the time of the inarr 
settlement in 1863. It was evidently broughl 
to the notice of the Inam Commissioner thai 
the lands being enjoyed at the time bv thf 
Inamdars were lands which their predecessor^ 
had obtained in exchange for the pre^settlemenl 
grants m favour of the original grantee The 
enfranchisement was made presumably in 
belief that the lands obtained b^ Lchanee 
were held under the same tenure as the land^ 
given in exchange The question for decision 
in this revision petition is whether* the peti 
tioner can be deemed to be a landholder within 
the meaning of the Madras Estates Land Act 
If the suit lands are treated as forming part of 
a pre-settlement minor inam validly enfran 
chised by the Clovernment in 1863, then obvi- 
ously the Madras Estates Land Act would have 
no application to the case. 


(4) Admittedly the village of Kanimeraka 
was a zeroyati village which was included 
within the Vizianagaram zamindari. Did tnese 
lands which are situated in that village cease, 
ior any reason, to be part of the permanently 
settled estate because of the exchange in 1313? 
Xa our opinion, the nature of the lands did not 
caange because of the exchange. The principle 
whicfi should govern a case like this has been 
authoritatively enunciated by the Judicial 
Committee in — ‘Apparao v. Satyanarayana 
Varaprasada Rao’> AIR 1918 P C 148 (A). In 
that case, part of a permanently settled estate 
was acquired by the Government under the 
Land Acquisition Act. The proprietor was 
entitled to compensation which might have 
been paid in cash, or if he consented, there 
could have been a reduction of the peishkush 
on the estate. But the proprietor requested — 
and his request was complied with — that he 
might be given some Government lands in 
another district. By order of the Collector, the 
new lands were transferred to the proprietor 
and they were even entered in the register as 
zamindari lands instead of Government lands 
as formerly. The question which fell for deci- 
sion v/as whether these lands formed oart of a 
permanently settled estate. Their Lordships 
held that even after they were transferred to 
the proprietor, they did not become part of 
the permanently settled estate. Their Lordships 
pointed out that unless there was a formally 
effected settlement v/ith some recorded evid- 
ence of it under which these lands may be said 
to have been separately settled, the land would 
continue to be what they were before they 
were transferred to the proprietor. What has 
happened in the present case is_the converse 
of what happened in — ‘AIR 1918 PC 148’ (A). 

There are two decisions of this Court which 
deal with facts more or less similar to those 
in the present case. The first is in — ‘Appaya 
V. Ramachandraraju’, AIR 1915 Mad 685 (B). 
Certain lands in the village of Mallavaram 
which was part of a permanently settled estate, 
viz., Uratala estate were given to one Suba- 
drayya in exchange for certain inam lands of 
his situated elsewhere. The question arose 
whether a suit for ejectment relating to these 
lands could be maintained in a civil Court. It 
was held by Wallis C. J. and Seshagiri Aiyar J 
that the civil Court had no jurisdiction. As 
admittedly the lands were originally ryoti 
lands in a permanently settled estate, the fact 
that the lands for which they were exchanged 
were inams did not have any bearing on the 
question. That had to be decided upon their 
own character and not upon that of the pro 
perty for which they were substituted. 

The otoer case is — ‘Lakshminarasimham 
V. Veerabhadra’, AIR 1924 Mad 589 (C). Cer- 

^ Chathurabhagam mo'khasa 
which originally formed nart of the Nuzvid 
zamindari were the subject matter of that 
case. These lands had been exchanged for 
patta lands held under Government. In a suit 
for ejectment, it was pleaded by the defend- 
ants that the civil Court had no jurisdiction 
to entertain the suit as the lands formed part 
of an estate within the meaning of the Estates 
Land Act.^ It was held that though these lands 
were obtained in exchange for Government 
lands, they did not cease to be lands in a 
permanently settled estate. The learned Judges 
said: 

the exchange alleged by the plain- 
tiffs, we do not think it would, even if true, 
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riiaiige the character of the plaint lands. It 
las been shown that the consent of the 
/ainindcU- liaci been obtained. The question 
concluded by the decision of their Lord- 
. nips of the Privy Council in — ‘AIR 1918 
PC 148’ (A).” 

1 , 0 ,' The above authorities directly apply to 
ih(‘ present case. It must be decided, following 
iUicnn that the character of the lands in suit 
which wore siluatod in a zeryoati village forrn- 
ijig p vic of a permanently settled c-state, did 
not cease to be such even though they were 
•btained by the petitioner’s predecessors in 
I exchange lor lands -in a pre-settlement minor 
i inann 

As these lands were given to the plam- 
: ill’s predecessor free of rent, it may be said 
ihat the lands formed part of a post settlement 
.■r Dharmila Inam. Now it is well established 
that a post settlement grantee, oven of both 
the warams, would be a landholder within the 
ncaning of that term as used in the I.fadras 
Estates Land Act and the persons in occupation 
of the holdings would be ryots (see the Full 
Bench ruling of this Court in — ‘0. Brnhmayya 
C. Achiraju’, AIR 1922 Mad 373 (D) ap- 
proved bv the Privy Council in — ‘Narayana- 
raju V Suryanarayudu’, AIR 1939 PC 244 (E). 
The Courts below were, therefore, right in 
holding that the civil Court had no jurisdiction 
to entertain the suit. The civil revision petition 
is, therefore, dismissed with costs. 

B/R.G.D. Revision dismissed. 
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In re Sainambu, Appellant. 

Criminal Appeal No. 416 of 1952, D/- 12-12-52. 
(a) Maciias Criminal Rules of Practice, R. 85 
Rule has not force of statute but is promul- 
for regulating procedure in criminal 

( oiirts Rule amplifies provisions of S. 164, 

Criminal P C. — (Criminal P. C. (1898), S. 164). 

(Para 3) 


Anno: Cr.P.C., S. 164 N 2. 

(b) Madias Criminal Rules of Practice, R. 85 

Duty of Magistrate. 

Where there are more than one person 
chnr.ged with a crime and one ^ of such 
v'orsons wants to make a confession state- 
ment, U is the duty of the Magistrate to 
i.pecifically warn the person making the 
confession that it was not intended to take 
him nr her as an approver. (Para 3) 

(r) Penal Code (1860), S. 300 — Ornaments 
vvova by deceased recovered as result of stale- 
niide by accu.sed under S. 27, Evidence 
let — - Production of ornaments would not, by 
itself be sufficient to charge accused with crime 

of murder — (Evidence Act (1872), S. 27). 

(Para 4) 


^nno: Penal Code. S. 300 N. 42; Evidence 

Act, S. 27 N. 13. . . A n * 

B Prasada Rao, amicus curiae, for Appellant; 

M. .’a. Mandanna and Asst. Public Prosecutor, 
for the State, 


(^ASES CITED: 

(A) (’37) AIR 1937 Mad 321 

178: 38 Cri LJ 753 

(B) (’51) AIR 1951 Mad 331 
f'Cr.) 300: 1952 Cri LJ 867 

(C) (’52) AIR 1952 Mad 411 
(Cr.) 277: 1952 Cri LJ 853 
govinda menon J.: The appellant has 

been found guilty of an offence under S. 302, 
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1950 Mad W N 

1951 Mad W N 


Penal Code, for having murdered, on 6-8-1951, 
a girl by name Umal Regina, aged 7 years, by 
cutting her with an ‘aruval’, and sentenced to 
transportation for life by the learned Sessions 
Judge of Ramanathapuram division. The pro- 
-secution case is briefly as follows; 

(2) The girl left her house after taking her 
midday meal for attending her classes in the 
school. A.t about 4 or 4-30 p. m. she and two 
•nher school children by name Mahariba and 
Ibrahim v;ere seen going to the house of the 
accused and a little later Mahariba and Ibrahim 
lotiuned, but the deceased girl did not return. 

At the time of sunset that evening, the girl was 
seen in the house of the accused. That night 
; lie did not return and persons who went in 
■ rai'ch of her could not trace her. The next day 
her dead body was seen in a channel with cut 
injuries. Her earrings had been removed. At 
about 12-15 p. m. on 7-8-1951 a complaint was 
given to the police at Tiruvadanai by P. W. 1, 
a relation of the deceased. The Sub-Inspector 
P. W. 13 reached the village at 4 p. m. and took 
up the investigation. He also examined wit- 
nesses. The body was sent for post mortem 
examination and the medical evidence shows 
that she had as many as twelve wounds on her 
person which were very serious in character 
and the doctor was of opinion that death was 
due to shock and haemorrhage. 

On 18-8-1951, P. W. 13 arrested the appellant 
at about 9 a. m. and examined her. Then she 
dug out and produced a pair of earrings M.Os. 

1 and 1 (a) from near a fence adjacent to her 
house. On 19-8-1951 she was produced before 
the Sub Magistrate, P. W. 6 for the purpose of 
recording her confession. It might also be 
mentioned that after the appellant was arrested, 
another woman by name Amina Bivi was also 
arrested by P. W. 13, but this woman was not 
.sent to the Sub Magistrate at all. A confession 
v.-as recorded by P. W. 6 which is marked in 
the case as Ex. P. 5. P. W. 6 deposes that he 
warned the accused that she was not bound to 
make a confession and that if she made one 
it would be used as evidence against her. Then 
.she was given time to reflect till the next day 
and was kept out of the influence of the police. 

The questions put to the accused and the 
answers given by her before the confession was 
recovered are contained in Ex. P. 5 from which 
it is seen that she was not informed that it 
'vas not intended to take her as an approver. 
In her confession statement, the accused 
admitted having assisted Amina Bivi in mur- 
dering the child and according to the state- 
ments contained in the confession it was Amina 
Bivi who cut the deceased. The earrings M. Os. 

1 and 1(a) were identified by P. W. 2, the 
inother of the deceased as having been worn 
by the deceased when she left her house for 
school. The learned Sessions Judge found that 
the evidence against the accused was sufficient 
finding her guilty of the offence of murder. 
No proceedings were' taken against Amina Bivi 
at all, as according to the police officer, the 
f^vidence against her was insufficient. Both 
Ijefore the committing Magistrate and the 
)r*arncd Sessions Judge, the appellant retracted 
the confession and stated that she was in- 
duced by the Sub Inspector. P. W. 13, and by 
P. W. 1 to make the confession on the promise 
that she would be taken as an approver. 

(3) It is argued in this Court by the learned 
advocate for the appellant that the confession 
should not have been admitted in evidence 
because the necessarj'^ requirement under R 85 
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of the Criminal Rules of Practice to the effect 
that the Magistrate, before recording the 
confession, should tell the person making the 
confession that it is not intended to take him 
or her as an approver, has not been complied 
with in this case, and hence the confession is 
invalid and illegal. Two decisions of this 
Court have been cited in support of this argu- 
ment. In — ‘Govindu Subbaramayya v. Empe- 
ror’, AIR 1937 Mad 321 (A) Pandrang Row J. 
took the view that a confession which does not 
strictly conform to the procedure laid down by 
R. 85 of the Criminal Rules of Practice was not 
admissible in evidence even as against the 
maker. The learned Judge has considered the 
historical reasons for the promulgation of rule 
85 and was clearly of opinion that if the 
Magistrate did not warn the accused that it 
was not intended to take him as an approver, 
the necessary prerequisites for the validity 
and legality of the confession have not been 

complied with. 

This decision was followed by a Bench of 
this Court in — ‘Venkatareddi v. State’, AIR 
1951 Mad^ 331 (B) which is to the effect that 
the omission to warn the accused who was 
about to make a confession that it was not in- 
tended to take him as an approver is fatal to 
the admissibility of the confession, as it causes 
grave doubt on the voluntary nature of the 
confession. The learned Judges point out that 
especially in cases where there are more than 
•ne accused, there will be reasonable grounds 
for supposing that confessions might have been 
made on the assumption that the person con- 
fessing will be taken as an approver and 
would escape punishment. In a more recent 
case in — ‘Ramaswami v. State’, AIR 1952 
Mad 411 (C), a Bench of this court, consist- 
ing of Mack and Krishnaswami Nayudu JJ 
was not prepared to go to the extent to which 
the previous decisions went but was of opinion 
that failure to warn the accused that it was 
not intended to take him as an approver would 
not render the confession inadmissible. 

There is, therefore, some difference of opi- 
nion in this Court regarding the admissibility 
of a confession which did not conform strictly 
with the requirements of R, 85 of the Criminal 
Rules of Practice. It may be mentioned that 
R. 85 is not a rule which has the force of a 
statute but is one promulgated by the Govern- 
ment under the powers conferred on them un- 
der the Criminal Procedure Code for the pur- 
p^ose of replating the procedure in Criminal 
Courts. Rule 85 amphfies the provisions of S. 
164, ^ Criminal P. C. and lays down what the 
Magistrate should do when recording state- 
ments and confessions under S. 164, Criminal 
P. C. All these decisions do not seem to have 
taken note of S. 533, Criminal P. C. which 
lays down that if any of the provisions of ^ 
164 or S. 364, Criminal P. C. with regard to 
the recording of a confession have not been 
complied with by the Magistrate recording the 
statement, evidence has to be taken that such 
person has duly made the statement recorded 
and that such statement shall be admitted in 
evidence if the error has not injured the accus- 
ed as to his defence on the merits. 

It may be a matter of decision on the facts 
of the particular case whether the failure to 
strictly comply with the provisions is a matter 
which has caused prejudice to the accused In 
the present case we feel that since the police 
had arrested another person in connection with 
this crime at the very beginning, it is possible 


that the complicity of that person also should 
have been properly investigated. On the facts 
of the present case we feel that it was the 
duty of the Magistrate to have warned the 
accused that it was not intended to take her 
/IS an approver. As a general rule of practice 
we wish to point out that where there are more 
than one person charged with a crime & one ol 
such persons wants to make a confession state- 
ment, it is the duty of the Magistrate to speci- 
fically warn the person making the confession 
that it was not intended to take him or her as 
an approver. 

But where it is quite clear from the cir- 
cumstances that only one person is involved 
in the crime and such a person wants to con- 
fess, the failure to warn the person regarding 
the fact that it was not intended to take him 
as an approver would not amount to a serious 
irregularity. The distinction arises only when 
there is a plurality of accused and not in 
cases of single delinquents. Therefore it seems 
to-us that a hard and fast rule cannot be laid 
down regarding the compulsory nature of the 
warning to be given. Considering the facts of 
ihe present case, we feel that the Magistrate 
should have told the accused that it was not 
intended to take her as an approver. Her 
statement throughout has been that P. Ws. 1 
and 13 had told her that she would be taken 
as an approver and pardoned. If true, this was 
an inducement and the confession cannot be 
considered to be a voluntary one. In such 
circumstances we rule out the confession from 
the record. 

(4) The question then arises whether the 
other evidence in the case is sufficient to con- 
vict the accused. M. Os. 1 and 1(a), the pair 
of earrings worn by the deceased girl when 
she left the house have been produced by the 
accused after having dug out the same from 
a place near the fence ot her house. These 
were recovered as a result of a statement! 
made by her under S. 27, Evidence Act. It 
seems to us that the production of these 'nate- 
rial objects would not by itself be sufficient 
to charge the accused with the crime of mur- 
der. The evidence of P. Ws. 3, 5, 9 and 10 is 
not sufficient to show that it was due to the 
act of the accused that the deceased came by 
her death. We are, therefore, of opinion that 
the offence of murder has not been brought 
home to the appellant. We, therefore, set aside 
the conviction and sentence under S. 302, 
Penal Code. 

But in our opinion the appellant has to ibe 
convicted under S. 404, Penal Code for having 
dishonestly misappropriated property knowing 
that such property was in the possession of the 
deceased person at the time of that person’s 
death, and that it has not since been in the 
possession rf any person legally entitled “o it. 
If we believe the evidence of P. W. 2 that the 
deceased was wearing M. Os. 1 and Ka) at the 
time she went out of the house to school and 
if we believe the other evidence that the de- 
ceased and other girls had gone to the house 
of the accused, the inference is irresistible 
that at the time she came by her death, these 
jewels were on her person. Moreover, the fact 
that when the dead body was seen, the ear- 
lobes were found cut, is sufficient for us to 
infer that whoever removed the jewels, must 
have done so at the time \yhen death took 
place or immediately thereafter. The materials 
on record are ample, in the absence of any 
satisfactory explanation on the part of the 
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accused to find iier guilty of an ofTence under 
S. Penal Code. We, therefore, convict the 
appcdant of on ollence under S. 404, Penal 
Code and sentence Iier to rigorou.s imprison- 
ment for three years. 

B/V.R.H. Accused convicted:^ 
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Poomalai Ammal (died) and others, 
Appellants v. Subbainmal (Minor) and others, 
Respondents. 

Sc(onci Appeal No. 40 of 1949, D/- 24-7-52. 

ta.) Deed — C'instruclion — Settlement dieed 
favoiir of Hindu female — lament on of 
sciiior — Circiunstances leading to seuldncnt 
deed — Deed held convoyed abso'ute i.tle 
(Faojily seUiement)— (T. P. Act (1882), S. 8>. 

In a suit challenging the subsequent 
alienations made by a settlee held on 
'■oi'i.'^truction of the deed that the settlor 
intended to bestow an absolu*e estate and 
the recitals regarding the devolution of 
]jropeity after the settlee’s death being a 
Icfeasance clause did not operate to curtail 
the absolute esta'e. 

That even assuming that the settlor 
intended to make an independent gift to 
the male issues, this would not take effect 
as it was repugnant to the absolute estate 
given to the settlee in the earlier portion 
of the document, and was in the nature of 
a defeasance clause. Such a defeasance 
■ *lause could not be operative so as to cur- 
tail the absolute estate given to the settlee 
in the earlier portion of the document. 

(Para 28) 

Thus, M look an absolute estate under 
the settlement deed and the alienations 
made by her were valid. Even granting that 
the settlement deed did not convey an 
absolute interest, having regard to the sub- 
.'■equent family arrangement in which her 
absolute title was recognised and affirmed, 
it did not lie with the plaintiffs to challenge 
the validity of the alienations. (Para 29) 

Anno: Evi. Act, S. 115 N. 18. 

(b> Deed — Construction — (T. P. Act 
(1882), S. 8). 

The construction of documents depends 
\ipon the words used therein and it is 
futile to attempt to construe a document in 
the light of authorities interpreting the 
terms of documents in other cases. Those 
decisions may serve as a useful guide if 
they contain general rules of cons‘ruction. 

(Para 12) 

Anno: J. P. Act, S. 8 N. 20 Pts. 1, 7 and 34. 

(c) D^'ed — Settlonicnt deed — Intent'on of 
settlor bow to ascertain — (T. P. Act (1882), 
8. S). 

The intention of the settlor has to be 
ascertained by a reading of the document 
as a whole and if there is any ambiguity. 
Court can look to the circumstances under 
which the document came to be executed 
and also, if necessary to the subsequent 
conduct of the parties which might throw 
aome light on the intention of the settlor. 

(Para 13) 

Anno; T. P. Act, S. 8 N. 20. 

(d) Civil P. C. (1908), O. 41, R. 33 — Appli- 
cability and scope. 


A. I. R. 

Provision of O. 41, R. 33 is not meant to 
be exercised in favour of a party who did 
not choose to file an appeal against the 
judgment of the trial Court and allowed 
it to become final. (Para 30) 

Anno: Civil P. C., O. 41, R. 33 N. 1 and 6. 

S. Thyagaraja Iyer and K. R. Rama Iyer, for 
Appellants; D. Ramaswami Iyengar, C. S 
Rajappa and K. Desikachari, for Respondents 
CASES CITED: 

(A) (’50) 63 Mad LW 1018: 1950-2 Mad LJ 239 

(B) (’13) 40 Ind App 105: 35 All 211 (PC) 

(C) (’51) AIR 1951 SC 139: 64 Mad LW 547 
(SC) 

(D) (’86) 12 Ind App 159: 8 All 39 (PC) 

(E) (’01) 28 Ind App 65: 23 All 324 (PC) 

(F) (’28) AIR 1923 Pat 348: 108 Ind Cas 323: 

7 Pat 396 

(G) (’50) 1950-2 Mad LJ 496: 63 Mad LW 963 

JUDGMENT : This second appeal is brought 
from the judgment of the Subordinate Judge of 
Tuticorin setting aside the decree of the trial 
Court giving the relief to the plaintiffs as 
prayed for. The naaterial facts of the case are 
these: 

(2) One Sankaralinga had two sons, Rama- 
swami and Arunachala, and three daughters, the 
plainlifTs in the present suit. His two sons 
were demented. He was anxious that his sons 
should get married in spite of their being insane. 
Arunachala was first married to one Pulamadi 
and as she died Sankaralinga wanted to get 
Arunachala married a second time. For that 
purpose, he approached the parents of one 
Siv'anananji. The latter was not willing to 
give Sivanananji in marriage to Arunachala 
unless some properties were settled upon the 
girl before marriage. Accordingly Sankara- 
linga executed a settlement deed conveying the 
suit properties to Sivanananji. It is this docu- 
ment that falls to be considered in this second 
appeal. 

(3) Sankaralinga died early in 1930. During 
his lifetime he made a gift of several it^ms of 
property to his daughters, the present plaintiffs, 
and nftra* his death, Ramaswami by his wife 
as his guardian, instituted a suit for partition 
of the family properties ignoring the gifts in 
favour of the present plaintiffs. In that suit 
the present suit properties were not included. 
Ultimately the suit ended in a compromise and 
under the temas cf the compromise the title 
of the plaintiffs to the suit properties was re- 
cognised and affirmed. 

(4) Neither Ramaswami nor Arunachala had 
any issue. Ramaswami died in the year 1931 
and Arunachala in 1935. Subsequent to the 
death of Arunachala. Sivanananji alienated the 
properties in favour of the various defendants 
in the suit. The present suit is filed challeng- 
ing the alienations on the ground that Siva- 
nananji was given only a life estate under the 
settlement deed Ex. B. 11 of her father-in-law 
and therefore th''se alienations are void beyond 
the lifetime of Sivanananji who died in Janu- 
ai-y 1945. 

(5) The main defence to the suit was that 
Sivanananji was given an absolute estate under 
Ex. B. 1 1 and that in anv event since the 
absolute right of their predecessors-in-interest 
to the suit prop'^rties was recognised by way 
of family arrangement in the earlier suit by 
these plaintiffs, it is not open to the plaintifife 
to question the validity of tho sales in their 
favour. 
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(6) The trial Court decreed the suit holding 
that under the settlement deed in question 
Sivanananji got only a life estate with the result 
the defendants did not acquire any right to 
these properties by virtue of the sales in their 
favour. It was also of opinion that the com- 
promise decree in the earlier suit did net 
recognise the absolute title of Sivanananji to 
the suit properties. 

(7) On appeal, the Subordinate Judge took a 
different view of the nature of the estate 
conferred upon Sivanananji by her father-in- 
law and dismissed the suit, while agreeing with 
the District Munsif on the question of the family 
arrangement. The plaintiffs aggrieved by this 
decision have preferred this second appeal. 

(8) Mr. Rama Aiyar in support of the appeal 
urged that the view of the Subordinate Judge 
that an absolute estat€^ was conferred upon 
Sivanananji is unsound and opposed to the 
tenor of the document. The question for deci- 
sion in this second appeal depends upon the 
construction to be placed on Ex. B. 11. It there- 
fore becomes necessary to set out in extenso 
Ex. B. 11: 

“Whereas Pulamadi Ammal alias Sudalai 
Muthu Anamal had already been married to 
my junior son Arunachalam Pillai, a person 
of unsound mind as his first wife, whereas 
she^ is dead, whereas I requested these five 
individuals viz., your mother Pechiammal 
Ammal and your brothers Sankaraiingam 
Pillai, Kanthimathinatha Pillai, Thangiah 
Pillai and Subbiah Pillai to give you in 
marriage to my said son Arunachalam Pillai 
of unsound mind as his second wife; whereas 
they agreed to the same and whereas I have 
on this day in accordance with their request 
conveyed to you under this settlement the 
properties of the value of Rs. 1000 mentioned 
in the schedule herein, you yourself shall 
for ever and ever from now onwards hold 
and enjoy the same with rights under the 
settlement. Should there be male heirs to 
you, the said male heirs shall take the said 
properties after your lifetime; should there 
be no male heirs to you but only female 
heirs, your female heirs shall take the said 
properties after your lifetime.** 

The other relevant portion of the document is 
to the effect: 

“You alone will enjoy the abovementioned pro- 
perties for all times.** 

(9) Mr. Rama Aiyar invites me to construe this 
document as giving Sivanananji Ammal only a 
life estate. His reasons are that while there 
is nothing suggestive of an absolute estate 
conferred on the donee in the documents the 
provisions regarding the devolution of the pro- 
perty on the death of the settlee indicate an 
intention to bestow only a life estate. What he 
urges is that if really the intention of the 
settlor, was to convey an absolute estate to 
the settlee under the document, he would not 
have directed the male heirs of the settlee to 
inherit the properties in preference to the 
female heirs, who would succeed to her stri- 
dhana property. According to learned counsel 
this is a clear indication that the settlor in- 
tended to give only a life estate to the 
settlee. He proceeds to argue that if an abso- 
lute estate was meant to be given, the settlor 
would not have tried to alter the course of the 
devolution. 

(10) In support of the plea that this clause 
^ denotes that only a life estate was contem- 


plated by the settlor so far as the settlee is 
concerned he relies on a recent decision of a 
Bench of this Court in — ‘Radhakrishnayya 
V. Sakuntala*, 1950-2 Mad LJ 239 (A). There 
the terms of a settlement that were considered 
by the learned Judges was in the following 
words : 

“It is settled that you, thiee individuals 
(daughters) shall take the property, subject to 
the terms mentioned below, with equal rights 
in three shares and shall pass on hereditarily 
from your sons to grandsons and so on i.e., 
unlike Stridhanam (property), if you should 
each separately have male issue and female 
issue, the share of each of you shall pass 
to her sons or if there should be no male 
children to her daughters.” 

This clause was construed by the learned 
Judges as denoting the intention of the settlor 
to bestow only a limited estate in favour of his 
daughters and that the ultimate destination of 
the estate was to the male grandchildren in 
preference to his grand-daughters. 1 do not 
think this decision is of any material assist- 
ance to the appellants. The dispositive words 
of that settlement deed can leave no doubt that 
the settlor intended to bestow only a life estate. 
Under that document the settlees were given 
the properties subject to the terms mentioned 
therein, viz., that on the death of any one of 
them the property should pass on to her sons 
to the exclusion of the female issue. So that 
case cannot be a guide in ascertaining the in- 
tention of the settlor from the words of the 
document before me. 

(11) Mr. Rama Aiyar next relied on — 
‘Skinner v. Naunihal Singh*, 35 All 211 (PC) 
(B). The material clause of t^ will which 
was considered to confer only a life estate upon 
the son of the testator is in the following 
tGims i 

“In the event of rpy eldest son Thomas Brown 
Skinner dying v/ithout lawful male children, 
the abovementioned private zamindari etc., 
shall descend to my next male heir, and 
should all my sons die without lawful male 
children, the zamindari etc., shall descend to 
my female children, or, in the event of their 
death, to the female chilcken born in 
wedlock of my sons in succession.” 

Reading the will as a whole, their Lordships 
came to the conclusion that his son Thomas 
Brown Skinner was given only a life estate. 
The observations of their Lordships id page 224 
are pertinent: 

“So looking at this settlement, their Lordships 
do not find themselves able to affirm that 
Thomas Skinner meant his son Thomas 
Brown Skinner to have an absolute owner- 
ship of these villages. So to conclude would 
be to affirm that the former a month before 
his death set forth an elaborate scheme of 
destinations over, while all the time he was 
really meaning that the boy of fourteen was 
to take the absolute owmership if he sur- 
vived him. If the son was to be a tenant 
for life merely, then the detailed regulations 
for successive enjoyment and descent were 
entirely in place; they were natural and 
necessary.** 

Their Lordships then pointed out that the 
various provisions in the Will showed that the 
testator meant to regulate the succession after 
the death of his son. I fail to see how this 
case can afford any assistance in ascertaining 
the intention of the settlor in this case. 
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(12) Reliance was placed on a number of 
decisions in which it was held that only a life 
estate was conferred on Ihe persons named in 
the documents construed in those cases. It 
looks to me that no assistance can be got from 
these decisions as the construction of those 
documents depended upon the words used 
therein and it is futile to attempt to construe a 
document in the light of authorities interpreting 
the terms of the documents in other cases. 
Those decisions may serve as a useful guide 
if they contain general rules of construction. I 
do not therefore propose to refer to Ihem. The 
construction of a document depends upon the 
language employed therein and so one has to 
turn to the terms of the document to gather its 
import. 

(13) The intention of the settlor has to be 
ascertained by a reading of the document as a 
whole and if there is any ambiguity we can 
look to the circumstances under vVhich the 

I document came to be executed and also, if 
necessary, to the subsequent conduct of the 
, parties which might throw some light on the 
intention of the settlor. 

(14) Now going back to the clauses relating 
to devolution of property on the death of the 
setUce I do not think they show that the 
settlor intended to bestow on the settlee only 
a life estate. On the other hand tho indica- 
tions in the earlier and the concludihg portions 
of the document are that the settlor intended 
to give her an absolute estate. The document 
recites that the settlor was conveying the pro- 
perties to the sotllee by way of settlement for 
the reasons mentioned therein and that she 
should enjoy the properties for ever and ever. 
The other clause which is relevant in thc- 
context is that the settlee should enjoy the pro- 
perty described in the schedule exclusively ‘and 
for all times. 

(15) Then Mr. Rama Aiyar contended that 
having regard to the notions of Hindu society, 
any gift to a woman should not be regarded as 
an absolute one unless there are clear indi- 
cations that the settlor or the testator conveyed 
the whole interest in the property. I do not 
think there is any basis for this view. There 
doe.s not seem to be any justification for de- 
parting from the general principles recognised 
in S. 8, Transfer of Property Act. In my 
opinion a gift or bequest in favour of a woman 
should be construed in the same spirit as a 
gift in favour of a male. In fact, the propo- 
sition as stated by Mr. Rama Aiyar was 
rejected by the Supreme Court in — ‘Ramgopal 
V. NandaJar, AIR 1951 SC 139 (C). At p. 141 
of the report the following observations are 
made; 

“It may be taken to be quite settled that there 
is no warrant for the propwDsition of law 
that when a grant of an immoveable pro- 
perty is made to a Hindu female, she does 
not get an absolute or alienable interest in 
such property, unless such power is expressly 
conferred upon her.“ 

(16) This passage is sufiicient to answer the 
contention of Mr. Rama Aiyar. 

(17) Mr. Rama Aiyar maintains that the 
terms of the documents are not suggestive of 
the conferment of an absolute estate on 
the settlee. He urges that the use of the words 
“for ever and ever” does not show that an 
absolute estate was conveyed to the settlee, 
and that these expressions are consistent with 


a life estate being given to the settlee and it 
this view IS accepted the recitals regarding the- 
devolution of property help his contention that 
only a life estate was given to the settlee As 
substantiating his argument, he relied on deci- 

in - ‘Muhamad 

Abdul Majid v. Mt. Fatima Bibi’, 8 All 
(P. C.l (D) and — 'Azizunnissa v Tasadun 
Hussain'. 23 All 324 (PC) (E). Neither of 
these cases carries the appellant very far No 
doubt their Lordships observed in the former 
case that the expression “always” and “for 
ever” do not per .'^e extend the interest beyond, 
the life of the person who is named. But 
those observations must be understood in the 
context of that case. There the management 
of certain properties was directed to rest 
always and for ever in the hands of one of the 
parties and the Privy Council remarked that 
these expressions did not show that the manage- 
ment was intended to be heritable. But in 
the present case the expression “for ever and- 
ever” is with reference to immoveable pro- 
perty and the considerations that govern the 
vesting of management of property are not 
applicable to a case like the present. 

(18) Similarly, the latter case is distinguish- 
able. There, under an award which came up- 
to the Court one of the parties was to pay 
always to the other a sum of money mentioned 
therein, the expression used being' “hamesha”. 
Their Lordships adhering to the views ex- 
pressed in — ‘8 All 39 (PC) (D)\ stated that 
the use of this expression was consistent with 
limiting the interest given to the life of the 
grantee. 


(19) The situation is different when immove- 
able properties are conveyed to a person. In 
such a case unless there are anv words cf limi- 
tation or restriction, the transferee gets the 
whole interest therein. In my opinion, those- 
decisions do not govern the similar expression 
in a document conveying immoveable property. 
In this context, a reference to S. 8 of the Trans- 
Jor of Property Act is useful: 

“Unless a different intention is expressed or 
necessarily implied, a transfer of property- 
passes forthwith to the transferee all the in- 
terest which the transferor is then capable of. 
passing to the property, and in the legal in- 
cidents thereof.” 


It is manifest from this section that the settlee- 
gets an absolute estate in the propertv unless- 
there is an intention express or implied of the 
settlor to limit this interest. On a reading of 
the documont as a whole, bearing in mind the 
above provisions, it appears to my mind that 
the settlor intended to bestow an absolute es- 
tate on the settlee, 

(20) No doubt words conferring powers of 
alienation are not emplo.ved in the document 
but in my opinion that does not make anv dif* 
ference as there are words of sufficient ^pU- 
tude to confer an absolute estate on the settlee. 

(21) Tliis reading of the document gains a 
support from the surrounding circumstances. 
Tho circumstances in which the settlement 
came to be executed are of some assistance in. 
gathering the import of the document. The 
settlor approached the parents of Sivananan]i 
for giving her in marriage to his son who was 
insane and the parents were not willing to dn 
so unless some properties were settled upon her,. 
It is only in pursuance of the desire of the pa- 
rents that this settlement deed was cxecutedL 
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Another circumstance to be considered in this 
context is that the property conveyed to the 
settlee bears a very small proportion to the 
properties owned at that time by the family of 
Sankaralinga, and it is not unlikely that he 
would have conveyed an absolute estate to the 
settlee. Nor is it likely that the parents would 
have agreed to give their daughter in marriage 
to an insane person merely in consideration of 
a life esate in small properties on their 
daughter. 

(22) Furthennore, the compromise in the 
earlier suit puts beyond doubt what the inten- 
tion of the settlor in executing Ex. B. 11 was. 
This throws light on the nature of the estate 
given to Savanananji. It is categorically stated 
in that document that the settlor conveyed pro- 
perty by way of gift to the settlee at the time 
of the latter’s marriage and that the present 
plaintiffs had absolutely nothing to do with the 
property thereby meaning that absolute title to 
the propeiiy inliered in the settlee. The various 
considerations set out above together with the 
enrployment of language that the settlee should 
enjoy the proporty exclusively for ever and for 
^ leave no doubt in my mind that the 

settlor desired to confer upon the settlee an ab- 
solute estate. 


(23) The next question is whether the reci- 
tals in the settlement deed that on Sivananaji’s 
death the property should pass to her mai€ 
issue if she has any male issue and should there 
be no male issue the property should pass tc 
her female issue, would in any way sussest thal 
the settlor was giving a life estate to the settlee 
gift over to her male issue. In my opinion 

that the settlor contemplated 
that the ultimate destination of the property 
should be to the male issues of the settlee. I 
think that the provision for devolution was not 
meant m any way to limit the character of the 
estate. It is more an indication that the settlor 
intended to impress upon the property a des- 
cendable quality. 

High Court in — 

had to construe a similar pro- 
the following effect : 
death of me, the executant, my 
*1 ?hall be the absolute pro- 

prietor like me of all the properties moveable 

+ "'y possession and 
those which will be acquired by me in future 

and shall remain as such After the death 

of my grand daughter, male issue born of h«r 
womb shall be the absolute owners and shall 
enjoy the income thereof.” 

(25) Doling with the last clause providing for 
the devolution it was observed that the testator 
intended to assure still further the dewlution 
of the property through the grand daughter 

(26) In a case reported in — ‘RatnaUmi 

Hathia Bivi Ammal’, 63 Mad L W 963 
(G) Somasundaram J. held that the recital that 
■my daughter Kathiya shall get these proSf- 
tes after my lifetime with absolute rights and 
that after her lifetime her grandson Ratna- 
swami shall get the properties” was not meant 
to cut down the estate conferred upon the 
daughter but at the best could only be a provi 
Sion for devolution of property after the death 
of the daughter. 

(27) In my judgment these recitals are not 
suggestive of the intention of the settlor to 
limit the estate given to the settlee and to make 


a gift over to the male issues of the setllee. 
When it was recited that the property should 
pass on to the male heirs after the death of the 
settlee only the settlor was evidently mention- 
ing the heirs of the settlee in a wrong order. 
Unless it is shown that he had knowledge of 
the devolution of stridhanam property, the re- 
cital that the male issues should inherit the 
property on her death does not in any way dis- 
close the intention of the settlor that he meant 
to make an independent gift to the male issue. 

(23) Even assuming that the settlor intended | 
to make an independent gift to the male issues. | 
this would not take effect as it is repugnant to | 
the absolute estate given to the settlee in the j 
earlier portion of the document, and is in the! 
nature of a defeasance clause. Such a defeasance J 
clause cannot be operative so as to curtail the i 
absolute estate given to the settlee in the earlier! 
portion of the document. 

(29) In these circumstances I hold that Si- 
vananandaji Ammal took an absolute e.state un- 
der the settlement of her father-in-Law Ex. B. 11 
and the alienations in favour of the defen- 
dants are valid and cannot be questioned by the 
plaintiffs. Even granting that Ex. B. 11 did not 
convey an absolute interest in the property to 
Sivananji, the predecessor in interest' ofi 
the defendants, having regard to the fact that 
in a subsequent family arrangement amongst 
the members of the family in which the ab- j 
solute title of Sivanananji to the properties in : 
dispute was recognised and affirmed it does not i 
lie with the plaintiffs who were parties to that‘ 
arrangement to challenge the validity of the ! 
alienations. It follows that Sivanananji ac- 
quired a saleable interest in the properties in [ 
dispute under the settlement deed Ex. B. 11 , 
dated 2-2-1925 and the alienations in favour of 
the defendants cannot be questioned in the 
suit. Hence the decision of the lower appellate 
court is correct and should be confirmed, in 
the result the second appeal is dismissed with 
costs of respondents 3 to 7. 

(30) A Memorandum of cross objections has 
been filed by the first defendant who did not 
file an appeal against the judgment of the trial 
court decreeing the suit against her. For the 
first time she has filed a memorandum of cross 
objections here which, in effect, is only an ap- 
peal against the decree of the trial court in- 
voking O. 41, R. 33, Civil P. C. I do not think 
that provision is meant to be exercised ini 
favour of a party who did not choose to file an ! 
appeal against the judgment of the trial court' 
and allowed it to become final. Therefore O. 
41, R. 33, Civil P. C. does not avail him. Even 
otherwise this is not a case in which this court 
would exercise its discretion under O. 41, R. 33, 
Civil P. C. In the result the memorandum of 
cross objections is dismissed with costs. 

(31) Leave to appeal is refused. 

B/H.G.P. Appeal dismissed. 


A.I.R. 1953 MADRAS 569 (Vol. 40, C. N. 220) 

RAMASWAMI J. 

Mamidi Harihararayulu and others. Peti- 
tioners v. Annavarapu Bangarajra, Respon- 
dent. 

Civil Misc. Petns. Nos. 4149 and 7331 of 
1952, D/- 29-8-1952. ^ 

Criminal P. C. (1898), Ss. 476-B, 193(1) (a) 
(b) and (c), 195(5) and 476 — No appeal lies 
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in respect of offences mentioned in S. 195(1) 
la) — Xlicre is only right of revision under 
S. 195(5) — Rule 37 of Criminal Rides of 
Fract-ce (IMad.) has no reference to such a 
case — (Madras High Court Criminal Rules 
of Practice. Rule 37). (Paras 5 and 6) 

j-'inno: Crl. P. C., S. 47G-B, N. 1; S. 195 N. 26, 
_‘ 7 ; S. 47f> N. 24. 

Narayanachar and K. R. Sharma, for Peti- 
tiuner and Respondent (in Nos. 4149 and 7331 
'L'.spjctively): A. Subramanian and N. Subra- 
inanian, for Respondent and Petitioner (in 
;>us. 4149 and 7331 respectively). 

CASES CITED : 

fA) (’34) AIR 1934 Oudh 344(2): 35 Cri LJ 824 

(B) (’35) AIR 1935 Mad 673: 36 Cri LJ 895 

(C) (’39) AIR 1939 Mad 336: 40 Cri LJ 568 

(D) (’37) AIR 1937 Pat 31: 33 Cri LJ 292 

(E) <’27) AJR 1927 All 828: 28 Cri LJ 547 

(K) (’28) AIR 1928 Rang 296: 29 Cri L.T 912 

iG) (’23) AIR 1923 Mad 473: 24 Cri LJ 424 

(l-i) (’27) AIR 1927 Ail 571(2): 28 Cri LT 668 
G) (’27)' AIR 1927 Pat 111: 28 Cri LJ 353 
(J> (’34) AIR 1934 Mad 473: 35 Cri LJ 1134 

(K) (’42) AIR 1942 Cal 307: 43 Cri LJ 636 

(L) (’24) AIR 1924 Oudh 402: 25 Cri LJ 1127 
(I\n (’42) AIR 1942 Cal 434: 43 Cri LJ 410 

(N) (’45) AIR 1945 Mad 58: 46 Cri LJ 421 

(O) (’39) AIR 1939 Mad 472: ILR 1930 
Mad 439: 41 Cri U 705 

(P) (*34) AIR 1934 Mad 52: 57 Mad 177: 

25 Cri U 392 (FB) 

ORDER : This civil miscellaneous appeal 1ms 
been placed on the list, subject to the question 
of the jnainlainabiliLy of the same being de- 
ided. 

(2) The facts are: Annavarapu Bangarayya, 
tile decree-holder in O. S. No. 115 of 1937, on 
the file of the District Munsif’s Couit, Masuli- 
oaUim, filed an application dated 21-2-1951 un- 
der Ss 476 and 195. Criminal P.C. in the Court 
)t tiio’ District Judge of Krishna praying that 
ihc Court may be pleased to sanction and 
'aunch prosecution proceedings against the 
resooidonts Mamidi Hari Hararayulu, Dora 
tCrfshnarao and Kosaraju Voiikateswara Rao, 
who had obstructed the amin of the District 
Court while he was discharging his duties in 
Greeting attachment of certain movables of the 

udgment-debtor Mamidi Hari Hararayulu in 
E P. No. 316 of 1949 in O. S. No, 115 of 1937. 
The District Judge had before him the report 
of the amin and the connected papers. Notice 
was given to the respondents and the learned 
Judge heard arguments of the vakils for the 
petitioner and the arguments of the three ad- 
vocates for the three respondents. 

Then he passed the following order : 

“In view of the amin’s report dated 14-12- 
1950 which discloses offences under Ss. 183 
and 186, Penal Code among others, the Cen- 
tral Nazir of this Court is directed to make 
a complaint against the respondents in res- 
pect of the said ofTences before a Magistrate. 
1 make no order as to costs.” 

This order was passed on 1-11-1951. 

(3) Thereupon the learned advocate for the 
defeated respondents in the lower Court pur- 
norled to file a proceeding, which has original- 
ly b-^'en typed as a memorandum of criminal 
ippeal and which has been subsequently cor- 
•octed into a civil miscellaneous appeal falling 
under S 476-B, Criminal P, C. The High Court 
oiTice returned the memorandum on the follow- 
ing ground : 


“S. 476 applies only to offences under S. 195 
(b). Sections 183 and 186 fall under S. 195 
(a). Hence the proceedings in the lower 
Court could not have been taken under S. 

476. It may be stated how C. M, A. lies un- 
der S. 476-B.” 

Thereupon the learned advocate re-presented 
It with the following endorsement : 

“The C.M. A. is filed as civil miscellaneous 
appeal under R. 37, Criminal Rules of Prac- 
tice, and S. 476-B, Criminal P. C., which 
applies to orders passed by the lower Court 
under S. 476, Criminal P. C. and S. 195, ' 
Criminal P. C.” 

(4) There can be no doubt that this en- 
dorsement of the learned advocate is based on 
a profound misreading and, if I may say with- 
out meaning any offence, non-reading of Ss. 

476 and 476-B, (Criminal P. C. and R. 37, Cri- 
minal Rules of Practice. 

(5) Section 476-B, Criminal P. C. gives a 
right of appeal against the orders passed un- 
der Ss. 476 and 476-A directing the filing of a 
complaint or refusing to make a complaint: 
see — ‘Wajid Ali v. Emperor’, AIR 1934 Oudh 
344 at p. 347 (A); — ‘Mahabaleswarappa v. 
Gopalaswami Mudaliar*, AIR 1935 Mad 673 ^at 
p. 679 (B). The right of appeal is restricted to 
complaints in respect of offences mentioned in 
rls. (b) and (c) of S. 195 (1) of the Code and 
no appeal lies in respect of offences mention- • 
ed in cl. (a) of that sub-section : see — ‘Ma- 
ruda Pillai v. Narayanaswami Pillai*, AIR 
1939 Mad 336 (C); — ‘Bajrang v. Durga Pra- 
sad’, AIR 1937 Pat 31 at p. 33 (D); — ‘Brijen- 
dranath v'. Emp 2 ror’, AIR 1927 All 828 (E) and 
~ ‘P. J. Money v. Emperor’, AIR 1928 Rang 
296 (F). Before the amendment of 1923 it was 
held that where a public servant acted judi- 
cially as a Court and passed an order sanction- 
ing prosecution for an offence referred to in 
rl (a) of S. 195, he must, for the purpose of 
appeal be taken to have acted as a Court, the 
lorum of appeal being governed by the pr^ 
visions of sub-sec. (7). (now sub-sec. (3) )» 
but that if he should be taken to have acted 
not as a Court, but in his executive capacity, 
the forum of appeal was not governed by sub; 
sec. (7) : see — ‘Nataraja Pillai v. Rangaswanu 
Pillai’, AIR 1923 Mad 473 at p. 474 (G). Since 
the amendment of the Code in 1923, an appeal 
lies only against a complaint preferred by a 
Court under S. 476, in respect of offences fall- 
ing within cl. (b) and cl. (c) of S. 195; vide 
— ‘Rr.meshwarlal v. Emperor*, AIR 1927 All 
57! (H). Where a public servant, whether he 
i.s a Court or rot. files a complaint in respect 
of an offence falling under cl. (a) of S, 195 
there is no appeal: vide AIR 1927 All 828 (G). 
But sub-scc. (5) newly added enables the 
Ihority to which such public servant is sub- 
ordinate, to withdraw the complaint. 

Thus, it has been held that a Sub-Divisional 
Magis*iate acting under cl, (a) of sub-s, (1) 
subordinate to the District Magistrate, 
authority to which he is subordinate under S. 
17. Criminal P. C., and an application for witn- 
drnwal of complaint should be made to him 
and not to the Court of Session to which ap- 
peals ordinarily lie from his decisions as^ a 
Court or to the High Court; see — ‘Maini 
Misser v. Emperor*, AIR 1927 Pat 111 
'Nagusevvai v. Emperor’, AIR 1934 M®d 473 
(J) and — ‘Emperor v. Ramjanamh AIR 1942 
Cal 307 (K). It has further been held tha^ W 
High Court as being the authority to which a 
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District Judge or an Additional Sessions Judge 
is subordiriate within the meaning of this sub- 
section, is competent to withdraw a complaint 
riled by the latter as a public servant; vide 
AIR 1927 All 828 (E) and — ‘Chedilal v. Em- 
peror*, AIR 1924 Oudh 402 (L). In ether 
words, there is no appeal in this case but 
there can only be a resort to sub-s. (5) to S. 
195 newly added and this can only be by way 
ol revision. Thus, where a Subordinate Judge 
declined to make a complaint under sub-s. ( 1 ) 
cl. (a) .of S. 195 in respect of an offence un- 
der S. 186, Penal Code alleged to have been 
committed against the neon of the Court 
while executing a process of the Court, the 
High Court interfered in revision and set aside 
the order of the Subordinate Judge directing 
him to dispose of the matter after taking into 
consideration the observations of the High 
Court; vide — ‘Rajshahi Banking and Trading 
Corporation Ltd. v. Surendranath’, AIR 1942 
Cal 434 (M). 


It is unnecessary to consider here whether 
a revision lies against the withdrawal of a 
complaint under sub-s. (5) and the High 
Courts of Allahabad and Patna and the Judi- 

j Court of Peshawar have 

held that a withdrawal of a complaint under 
:?ub-s. (o) IS an administrative or executive 

riot open to revision* by the 

^arid, the High Court 
of Madras has held in a case where a District 
Magistrate summarily rejected an application 
under this sub-section for the withdrawal of a 
complaint preferred by the joint Magistrate 
without giving notice or hearing the applicant, 
that the application was by way of a judicial 
revision, and the order was open to revision 
under S. 439, Criminal P. C.: vide AIR 1934 
Mad 473 (J). It has also been held by the same 
High Court that where a joint Magistrate has 
passed an order withdrawing a complaint, the 
' of the District Magistrate in revision 
c»etting aside that order is passed as a Court 
and IS open to revision by the High Court- 

T Reddiar v. Muthuswami Red- 

diar , air 1945 Mad 58 (N). The order of the 
3 omt Mapstrate directing the withdrawal of 
the complaint is not, however, an order of dis- 
charge and consequently R will not be open 

to him- 
self set it aside (ibid). Therefore, this proceed- 

mg can be filed under the newly added sub- 

s. (5) only as a revision and not as a civil 
miscellaneous appeal. 


( 6 ) The reference to R. 37, Criminal Rule 
, of Practice is meaningless in this connectioi 
i That rule merely states : 

•‘Every application made to a Criminal Coui 
under the provisions of Ss. 476, 476-A or 48' 
Criminal P. C and every appeal filed agaim 
an order made under the above sections, o 
filed in a Court of Session against an orde 
of a Court of Small Causes in the mofussi 
under S. 486, Criminal P. C. shall be re 
Sistered as a criminal miscellaneous petitio 
and a criminal appeal respectively Sue 
applications and appeals when filed in 
civil Court will be registered as civil mi« 
cellaneous petitions and civil miscellaneou 
appeals. , 

This rule applies to revision petitions also. 

That this rule which prescribes a differen 
procedure in case of appeals filed under £ 
476-B, Criminal P. C. is not in consonant 
with procedure has been indicated in — ‘Raj 
Gupta^In re’, AIR 1939 Mad 472 (O). See als 


— ‘Janardhan Rao v. Lakshminarasamma’, 
AIR 1934 Mad 52 (P). 

(7) Therefore, even assuming that this is a 
revision petition, the final point to be decided 
IS whether stay should be granted and for 
doing so there is not the slightest warrant be- 
cause when our interference is by way of re- 
vision, the limitations incidental to interference 
in revisions automatically apply. The facts of 
ibis case show that when the amin of the civil 
Court was executing the warrant of attach- 
ment in execution of a decree, he had been 
resisted and assaulted by the judgment-debtors 
and therefore there is a good ‘prima iacie’ 
case for making the complaint. The procedure 
followed is correct, viz., the District Judge has 
been moved in his capacity as a public servant 
to whom the amin is subordinate to make a 
complaint. The learned District Judge has 
given an opportunity to both sides and exa- 
mined the matter and arrived at his conclu- 
sion. Therefore, there are no grounds to hold 
that a case has been made out for granting 
stay. 

( 8 ) The petition for stay is dismissed and 
the petition for vacating the order of stay is 
allowed and, in both cases, without costs be- 
cause it has been held by Lakshmana Rao J. 
that in application of ouasi-criminal character 
costs should not be allowed. 

B/R.G.D. Petition dismissed. 
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RAJAMANNAR C. J. AND VENKATARAMA 

AIYAR J. 

Vennamuddala Venkata Challamma alias 
Venkata Lakshmamma, Appellant v. Cheekati 
alias Gaddam Subbarao and others. Respond- 
ents. 

Letters Patent Appeal No. 122 of 1950, D/- 
7-11-1952. against decree and judgment of 
Panchapagesa Sastri J., in S. A. No. 1501 of 
1947, D/- 23-8-50. 

(a) Hindu Law — Adoption — Dancing girl. 

An adoption of a daughter by a dancing 
girl when it is not for the purpose of pro- 
stitution is valid by custom and such adop- 
tion confers on the person adopted the 
.status of an adopted daughter with all the 
civil rights flowing therefrom like inherit- 
ance to the adoptive mother’s properties 11 
Mad 393, 12 Mad 214 and AIR 1936 Mad 
639, Rel. on. (Para 4) 

(b) Hindu Law — Adoption — Dancing girl. 

Held in the absence of any judicial 
authority when a dancing girl was adopted 
by another dancing girl her ties with her 
natural family were broken. (Para 4) 

(c) Hindu Law — Dancing girl — Law 
applicable. 

Members of the dancing girl community 
who adopt the Hindu faith and Hindu cus- 
toms and manners must be treated as 
persons governed by the ordinary Hindu 
law; but on account of the special kind of 
life led by them which is in important 
respects inconsistent with Hindu Dharma 
they are governed largely by custom and 
usage often not in consonance with Hindu 
law. Where there is no proof of a custom 
directly applicable to any particular case 
of disputed succession the general rules of 
Hindu law may be applied by analogy as 



572 Madras 

rule;? of justice and equity. Case law 
discussed. (Para 8) 

(d) Hindu Law — Adoption — Dancing girl 
— Succrs-sion. 

When a clarxing girl was adopted by 
anotho’ became entitled to inherit to 
the l.-'ttcr. Equally, the latter would have 
had tl:e right to inherit to former. But in 
the abseiice of a custom, it cannot be said 
liu.L a girl adopted by a woman of a danc- 
ing girl community becomes entitled to all 
rights of collateral succession unless there 
j.s a custom pleaded and proved to that 
effect. Case law discussed. (Para 11) 

(c) Hindu Law — Custom — Scope. 

A custom cannot be enlarged by parity 
of reasoning. AIR 1930 Mad 109 and AIR 
1939 Mad 564, Rel. on. (Para 12) 

iM. 3. Ramchandra Rao and Ch. RamaKrishna 
Kao, tor Appellant; J. V. Srinivasa Rao, for 
Respondents. 

CASES CITED: 

(A) (’88) 11 Mad 393 

(B) (’89) 12 Mad 214 

(C) (’36) AIR 1936 Mad 639: 71 Mad LJ 53 

(D) (’83) 6 Mad 267 

(E) t’89) 12 Mad 442 

(F) (’30) AIR 1930 Mad 883: 54 Mad 27 

(G) (18) AIR 1918 Mad 642: 33 Mad LJ 207 

(H) (’18) AIR 1918 Mad 1346: 41 Mad 44 (FB) 

(I) (’26) AIR 1926 Mad 289: 48 Mad 944 

(J) (’35) AIR 1935 Mad 58: 67 Mad LJ 861 

(K) (’36) AIR 1936 Mad 958: ILR (1937) Mad 
257 

(L*) (’48) AIR 1948 Mad 10: 1947-1 Mad LJ 301 

(M) (’39) AIR 1939 Mad 139: ILR (1938) Mad 
789 

(N) (’35) AIR 1935 Mad 3(2): 67 Mad LJ 706 

(O) (’30) AIR 1930 Mad 109: 57 Mad LJ 817 

(P) (’39) AIR 1939 Mad 564: 49 Mad LW 581 

RAJAMANNAR C. J. : In tliis appeal fded 
under the Letters Patent against the judgment 
of Panchapagosa Sastri J. in S. A. No, 1501 of 
1947, the question relates to the succession to 
the properties of a dancing girl. 

(2) One Pullamma brought a suit for parti- 
tion and possession of her half share of certain 
properties conveyed to her and her brother’s 
daughter jointly in gift by a third person. When 
the suit was pending Pullamma died. There- 
upon, the first respondent sought to come on 
record as her legal representative and continue 
the action. He claimed to be the grandson of 
the brother of one Nandamma who was alleged 
to have adopted Pullamma as her daughter. 
The brother’s daughter who was the contesting 
defendant claimed to succeed to the proper- 
ties of Pullamma as her nearest heir. 

(3) It was common ground that both Nand- 
amma and Pullamma belonged to the dancing 
girl caste and that Nandamma had adopted 
Pullamma as her daughter. It was further 
found that the first respondent was the 
brother’s grandson of Nandamma. The trial 
Court decreed the suit. But, on appeal, the 
learned Subordinate Judge took the view that 
the first respondent was not the heir and that 
the appellant, the brother’s daughter, was her- 
self the heir. He therefore dismissed the suit. 
The first respondent filed the second appeal 
which was disposed of by Panchapagesa Sastri 
J. The learned Judge held that when Pullamma 
was adopted to Nandamma her connection with 
her natural family came to an end and there- 
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fore the appellant who was the natural brother’s 
daughter could not inherit. He also held that 
the first respondent succeeded to the properties 
of Pullamma as her bandhu, being her adoptive 
mother’s brother’s grandson. He therefore 
allowed the second appeal and restored the 
decree of the trial Court. The brother’s 
daughter now appeals, 

(4) It must be nov/ taken as well established 
that so far as Madras is concerned, an adoption 
of a daughter by a dancing girl when it is not 
for the purpose of prostitution is valid by 
custom and such adoption confers on the person 
adopted the status of an adopted daughter with 
all the civil rights flowing therefrom like 
inheritance, to the adoptive mother’s properties. 

— ‘Venku v. Mahalinga’, 11 Mad 393 (A), — 
‘Muttukannu v. Paramasami’, 12 Mad 214 (B) 
and — ‘Veeranna v. Sarasiratnam’, AIR 1936 
Mad 639 (C). Mr. Ramachandra Rao. learned 
counsel for the appellant did not therefore 
question the validity of the adoption of 
Pullamma by Nandamma. He however argued 
that the adoption does not sever all ties be- 
tween the adopted daughter and her natural 
family. He relied on the analogy of illatom 
son-in-law and the decision in which it was 
held that an illatom son-in-law does not lose 
all his rights in the natural family.- Vide 

— ‘Balarami v. Pera’. 6 Mad 267 (D) and — 
‘Ramakristna v. Subbakka*, 12 Mad 442 (E) and 

— ‘Subbarao v. Mahalakslimma’, AIR 1930 Mad 
883 at p. 894 (F). We. do not think that this 
contention can be dealt with as a pure ques- 
tion of law. Hindu law as such does not 
recognise the adoption of a daughter. Such 
adoption is entirely the creation of custom. We 
must therefore find out whether it is one of 
the incidents of the custom which permits the 
adoption of a daughter by a dancing girl that 
such adopted daughter loses or retains her 
rights in her natural family. Learned counsel 
for the plaintiff-respondent referred us to the 
oral evidence in the cases which appears to 
support the conclusion that according .to the 
custom of the commimity the adop'^ted girl 
does not inherit in her natural family. There 
is no evidence contra. On the facts of this 
case it must therefore be held in the absence 
of any judicial authority on the point that when 
Pullanrima was adopted by Nandamma her ties 
with her natural family were broken. The 
appellant as her natural brother’s daughter 
would not therefore be her heir. 

f5) This finding however does not dispose of 
the case. The first I'espondent must succeed 
on the strength of his own title. It therefore 
becomes necessary to consider whether he is 
entitled to inherit to Pullamma. The answer 
to this question depends upon the rule of suc- 
cession which applies to the property of a 
dancing girl. Panchapagesa Sastri J. 'was of 
the opinion that the law of succession to a 
dancing girl’s property must ordinarily he the 
Hindu law relating to ‘stridhanam* property 
of a woman or principles analogous to the same. 
We shall now refer to some of the decided cases 
dealing with the point to see if this rule is 
well established. 

(6) In — *12 Mad 214 (B)’, the learned Judges 
(Muthuswami and Parker JJ.) observed as 
follows : 

“We consider therefore that as a matter of 

private law it must be taken the class of 

dancing woman being recognised by Hindu 
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law as a separate class having a legal status, 
that the usage_ of that class, in the absence 
of positive legislation to the contrary, regu- 
lates rights of status and of inheritance, 
adoption and survivorship.” 

In — ‘Subbaratnam Mudali v. Balakrishna- 
swami Naidu’, AIK 1918 Mad 642 (G), the rival 
■claimants to the property of a deceased dancing 
girl were the mother’s mother’s father’s bro- 
ther’s daughter and the mother’s mother’s 
father’s brother’s daughter’s son. It was held 
that the former was the preferable heir The 
learned Judges, after pointing cut that the 
ordinary Hindu law of inheritance which is 
based on a system of legal marriage and conse- 
quential relationship, cannot be applied at all 
or at least without any considerable modifica- 
tions to the property of a woman of the dancing 
girl caste who, except her own children can 

ordinarily have relations only through females 
said, 

“The rules as to stridhanam obviously do not 
apply to such property and there is no other 
rule of succession laid down in the Smritis or 
by the Commentators prescribing the devolu- 
tion of the property of women of this caste 
except it be the general rule ‘that to the 
ne^^t s^apinda the inheritance next belongs.” 
The Full Bench case in — ‘Subramania Iyer v 
Ratnavelu Chetti\ AIR 1918 Mad 1346 (FB) (H). 

concerned the right of a putative 
father to succeed as heir to his illegitimate son. 
But Kumaraswami Sastri J. made some obser- 

U 1 1 ^ o v~w ^ * 1 of succession 

applicable to dancing girls and prostitutes on the 

basis of earlier decisions of this Court, namely, 

that in the absence of a positive rule of law 

to the contrary the custom of the casta and the 

analogies of Hindu law should be applied 

In — ‘Viswanatha Mudali v Doraiswam: 

Mudali-, AIR 1926 Mad 289 (I),’ it was heM 

that the legitimate descendants of two sons of 

a Hindu dancing woman are entitled to succeed 

to each other. There is a long discussion of case 

law by Devadoss J. who delivered the leadina 

judgment of the Bench. The learned Judgi 

was of the opinion that the ordinarv Hindu law 

would govern dancing girls who followed the 

Hindu customs and manners. 
Wallace J. approached the case from a slightlv 

started by saying 

theMw%oun1eH°* then 

the law founded on usage which governs in- 
heritance to woman of the dancing girl caste 
the paternity of whose children i! unkno^’ 

and is not a fact of consideration at all^ ’ 

But he held that the general principles of 
Hmdu law can be applied unless such appH. 
cation would violate equity and good cons 
cience and so long as a special custom to th= 
contrary is not proved. The learned Judge said 

that such an analogous appli- 
ration of Hii^u law to persons living as 

Hindus and followmg Hindu customs 
usages can in any way offend the general 
nrinciples of equity and good conscienci” 

— Shanmugatammal v. GomathinTrir^oi^ 
AIR 1935 Mad 58 (J), the plaiS^TSblr 
of the Dasi community, claimed to succeed to 
her deceased maternal aunt in preference ^ 
three sumving sisters of the decea^d on ^ 
ground that one of them had been adopted hv 
another dancing girl and the other two had 
become married women. The material issue 
related to the custom set up by the plaintiff 
that among dancing women married wom'=‘n 
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were excluded by a woman who continued to 
be a dasi. It was held by the Learned Judge 
differing from the lower Court, that the custom 
was established; King J. who delivered the 
judgment of the Division Bench starts the dis- 
cussion of the evidence with the following pre- 
fatory remarks : ^ 

“It is unnecessary, we think, to discuss m 

detail the various rulings of the Madras High 

Court which have been cited before us 

One proposition however is uniformly iaid 

down in every decision which deals with the 

Dasi caste and that is that its members are 

not governed by the ordinary Hindu law in 

matters of succession but by caste, custom 
and usage.” 

Kamakshi Ammal’, 
AIR 1936 Mad 958 (K), Wadsworth J. observed; 

“There is remarkably little authority in the 
reported cases regarding the devolution of 
pioperty through females of tne dancin®" girl 
caste. It is of course quite settled that when 
a dancing ga-i practising the calling of her 
caste acquires property thereby, it "devolves 
more or less after the fashion of stridhanam, 
females taking in preference to inales.” 

In — ‘Veeranna v. Satyam’. AIR 1948 Mad 10 
(b). tne facts were: A person belonging to 
dancing girl community died leaving his widow 
and two daughters by her. Beth these 

prostitutes and had 
P^.Iynity was unknown. On 
the death of the widow and the two daughters 
a daughter’s son claimed to be entitled to suc- 
ceed to his maternal grandfather as against fhe 
daughters daughters. It was held by Hor- 
wiii J. that his claim was unsustainable because 
an illegitimate son of a daughter could not be 
considered under the Hindu law as a daughter’s 
son and would not be entitled to rights and 
privileges as such, in a community in which 
marriage is only casual and neither common 
nor customary, it appears anomalous to insist 
on legitimacy as a condition of the right to 
succeed. But the learned Judge was obviously 
faced with this difficulty, namely, that in the 
absence of custom he had to apply the 
rules of Hindu law. Under the Hinfriaw 
sapinda relationship and propinquity’ were 
based on the legitimacy of the offspring 

(8) The result of the authorities above cited 

appears to be this: that members of the dancin<^ 

girl community who adopt the Hindu faith and 

Hindu customs «& manners must be treated 

persons governed by the ordinary Hindu law hfit 

on account of the special kind of Ufe led by them 

which IS in important respects incensisw 

with Hindu dharma on which ultimately Hindu 

law IS based, they are governed largely bv .MK 

tom and usage often not in consoranre w'th' 

Hindu law. Where there is nS S of a 

custom directly applicable to any particular 

case of disputed succession the genLal rules of 

Hindu law inay be applied by analogy as rules 
of .lustice and equity. -tuich 

obvious that the 
plaintiff could have no right .whatever under tlie 

deceased Pullamma. 
He is not related to her in any way; the basis 

of his claim IS ultimately the adoption of 

Pullamma by Nandamma. Such an adoption is 

not contemplated by Hindu law. The. validity 

of such adoption is therefore entirely dependent 

on custom and usage. The rights and st^ul 

of a daughter adopted in accordance with thi 
custom prevailing among the community must 
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be determined by a clear proof of the incidents 
attaching to such adoption by custom. The 
evidence in the case carries us only so far, 
namely, that in this community a woman can 
take a girl in adoption as her daughter and in 
such case the adt)pted mother’s property is 
inherited by the adopted girl and ‘vice versa*. 
The decided cases also do not carry further 
vide the latest case on the point AIR 1930 Mad 
639 (C). 

(10) In — ‘Gangamrna v. Kuppammal’, AIR 
1939 Mad 139 (M) Wadsworth J. discussed the 
scope of the custom of adoption of girls among 
the Devadasi community. In that case the 
adopted daughter sued her adoptive mother for 
partition of the latter's properties on the ground 
that she and her mother constituted a joint 
family. The learned Judge negatived the claim. 
He held that though it was well established in 
Madras that an adopted daughter of a dancing 
girl inherits to her adoptive mother, yet there 
was no such thing as coparcenary between the 
mother, and the daughter. The practice of 
adoption amongst the devadasis had nothing to 
do with religious benefit but was purely a custom 
arising out of the natural desire of the women 
to have a daughter to look after her in lior old 
age and to receive her property on her death. 
The learned Judge therefore refused to concede 
to the adopted daughter the status and rights 
of an adopted son under the Hindu law. He 
insisted on a specific plea of a custom and 
evidence in support of it that the adopted daugh- 
ter became a coparcener with the adoptive 
mother. 

(11) When Pullamma was adopted by Nan- 
damma, she. became entitled to inherit to Nan- 

^damma. Equally Nandamma would have had 
J the right to inherit to Pullamma. But, did 
' Pullamma become a "sapinda* of all the col- 
lateral relations of Nandamma. The analogy 
of Hindu law does not help us, because that 
law does not recognise the adoption of a daugh- 
ter, and the adopted daughter cannot be equaled 
to an adopted son. In our opinion, in the ab- 
sence of a custom it cannot be said that a girl 
adopted by a woman of the dancing girl 
community becomes entitled to all rights of col- 
lateral succession unless there is a custom plead- 
ed & proved to that effect. Instances are not 
known in which a person has been held entitled 
to succeed to the person’s immediate ascendant 
or descendant without being entitled to rights 
of collateral succession. One is the case of cn 
illatom son-in-law who may succeed to his 
father-in-law as a son but cannot claim rights 
of collateral inheritance — ‘Muthala Reddiar 
V. Sankarappa Reddiar*, AIR 1935 Mad 3(2) (N). 
Another is tho case of an illegitimate son who 
can only inherit to his father and not to col- 
laterals AIR 1918 Mad 1946 (FB) (H). 

(12) It is a well recognised legal principle 
that a custom cannot be enlarged by parity of 
reasoning. Attempts to rely upon analogous 
customs in support of an alleged custom have 
always been repelled vide — ‘Palaniappa 
Chettiar v. Chockalingam Qietti*, AIR 1930 
Mad 109 (O). In — ‘Seetha Neithyar Amma 
V. Kelu Menon’, AIR 1939 Mad 564 (P), Madha- 
van Nair J. dealing with a custom of adoption 


dence as to custom in the absence of texts 
or express decision of this court.’* 

(13) In the present case, there is neiiher 
text nor decision to support the '-laim of the 
lust lesponcent. Nor is there proof of custom 
His claim must therefore fail. 


(14) The Letters Patent Appeal is allowed and 
the decree of the lower appellate court is res- 
tored with costs here and before Pancuapagesa 
Sastri J. 


B/D.H. 


Appeal allowed. 
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SOMASUNDARAM J. 

In re P. R. Joseph and others, Accused. 

Criminal Revn. Case No. 489 of 1952 (Case 
Referred No. 19 of 1952, D/- 14-11-1952. 

(a) Criminal P.C. (1898), S. 349 — Scope, 

The two circumstances, under which the 
Magistrate may send up records under the 
section are, (1) the punishment to be in- 
flicted must be different in kind from that 
which he is empowered to inflict, (2) the 
punishment must be more severe than that 
which he can inflict. In no other circum- 
stances can he do so. (Para 4) 

Anno; Cr. P. C., S. 349 N. 2. 

(b) Criminal P.C. (1898), S. 349 — Punish- 
ment “different in kind”. 

Whipping under the Whipping Act, 1909 
and sending young persons, youthful 
offenders or children to the various 
schools mentioned in the Madras Children 
Act are punishments different in kind 
from imprisonment or fine. If Ihe Second 
or Third Class Magistrate not competent 
to inflict the above punishments is of opi- 
nion that any accused should receive the 
sentence of whipping or should be sent to 
one of the schools mentioned in the Mad- 
ras Children Act, then cl. (1) of S. 349 will 
apply and when there are more accused 
than one, cl. (1-A) of the section will 
apply. (Para 5) 

Anno: Cr, P. C., S. 349 N. 6. 

(c) Criminal P. C. (1898), Ss. 349 (1-A) and 
562 — Several accused. 1936 Mad WN Ci 235, 
Dissent. 

No sentence is passed when the accused 
is dealt with under the provisions of cl. (1) 
or cl. (l-A) of S. 562, Criminal P. C. The 
order to be passed under S. 562, Criminal 
P. C., is therefore not a punishment and 
the question of punishment different in 
kind does not arise in such a case. AIR 
1924 Nag 37; AIR 1914 All 543 (2) and 
AIR 1924 All 765, Rel. on. (Para 6) 

Since S. 349 applies only to cases where 
punishment “different in kind” is sought 
to be inflicted a case under S. 562 cannot 
be governed by it and the Magistrate, 
where there are several accused can send 
the record of only those accused whom 
he wants to be dealt with under S. 562. 
Cases where provisions of S. 562 are 
sought to be applied are governed by S. 
380; AIR 1943 Mad 390, Foil. (Paras 6, 7) 



prevailing among the Nair community in Mala- Anno: Cr. P. C., S. 349 N. 10; S. 562 N. 1. 
bar observed: (d) Criminal P. C. (1898), Ss. 349 and 380 

“ the law applicable to the case being Scope. 


essentially a customary law, the question can Under S. 349 the Magistrate does not 

bo decided only by having recourse to evi- convict the accused, but is of opinion only 
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that he is guilty and the records are sent 
only with that opinion, and a superior 
Magistrate can pass any judgment. Under 
S. 380, the superior Magistrate receives 
the records after the Seco:.d or Third 
Class Magistrate convicts the accused of 
the offence with which he is charged, so 
that the superior Magistrate cannot ac- 
quit him after receiving the records under 
S. 380, Criminal P. C. (Para 8) 

Anno; Cr. P. C., S. 349 N. 2; S. 380 N. 2. 
Asst. Public Prosecutor, for the State 
CASES CITED: 


<A) (’36) 1936 Mad 
1936 Mad WN Cr 

(B) (’43) AIR 1943 
1943 Mad WN Cr 

(C) (’48) AIR 1948 
1947 Mad WN Cr 

(D) (’24) AIR 1924 

(E) (’14) AIR 1914 
16 Cri LJ 43 

(F) (’24) AIR 1924 
25 Cri LJ 1244 

(G) (’42) AIR 1942 
1942 Mad WN Cr 


WN 1351: 

Mad 390; 

9(1); 44 Cri LJ 568 
Mad 86; 

18; 48 Cri LJ 361 
Nag 37; 24 Cri LJ 738 
All 543(2); 37 AU 31; 

All 765; 46 All 828; 

Mad 657(1); 

123; 44 Cii LJ 91 


ORDER : This is a reference by the learned 
Sessions Judge of South Malabar under the fol* 
lowmg circumstances. The four accused were 
tried by the Second C?lass Magistrate, Fort Cochin 
for an offence under S. 323, I, P. c. The Magis- 
trate found all of them guilty of the otfence 
under S. 323, I. P. C. and sentenced accused 1 
to a fine of Rs. 50, in default to two months 
rigorous imprisonment. In respect of the other 
acc^ed, i.e., accused 2 to 4 he was of opinion 
that they should be dealt with under s. 562 (1-A) 
Criminal P. C. and as he was not empowered 
to pass orders under the above section he sent 

Sub-Divisional Magistrate 
Fort Cochin for action. The Sub-Divisional 
Magistrate, Fort Cochin, let off the accused with 
^ ^monition under cl. (1-A) of S. 562, Criminal 

.2 to 4, who were thus let off 
with an a^onition, then preferred an appeal 

fu '^/T- ^ Sessions Court 

the hearing of 

the ^pe^, the ]^cal Public Prosecutor raised 
an objection that the Second Class Magistrate 

^ to the Sub-Divisional 
Magistrate the case relating to accused 2 to 4 

alone and that the entire records including the 
case of accused 1 should have been sent to thp 
Sub-Div^ional Magistrate. This 5)jec?L 
apparently based on a decision of this court S 

Naidu’, 1936 Mad 
WN Cr. 23o (A). The learned Sessions Jud^^-e aerAo 

iiig with the contention of the Public Prosecutor 
has made a reference to this court under r 
438, Cl.. (1) Criminal P. c. and haV a^e^ for 
appropnate orders to be passed, in his letter 
of reference, he refers to two other decisiom nf 
this court, which are reported in -‘P^nf 
yagapandaram v. Emperor’, AIR 1943 Mad 39omi 

and -’in re Munisami’, AIR 1948 Mad 86 c ’ 

and points out the conflict in authority. ^ ’ 

(2) The question now is whether in the pir 
cumstances of this case all the accused should' 
have been sent up or only the case of tho^ 
who m the opinion of the Second Class Ma^k’ 
trate are to be treated under S. 562 cl i a 
C riminal P. C. should be sent up. ihe argu- 
ment that all the accused must be sent up^is 
based on the provisions of Cls. (l) and (l-A) of 
S. 349, Criminal P. C., which are as follows * 
(His Lordship after quoting the orovisinns 


the clause;^ pI^33eeded to state : > This section 
has been mterpretea by Pandrang Row J. in — 
‘^36 Mad WN Cr. 235(A), to apply to cases like 
the present one. that is to say. that in such 
cases all the accused should be sent up !»' 
that case, two accused were tried, the first for 
an offence under Ss. 498 and 379 I. P, c. and 
the second for an offence under S 379 l *p A 
Both were found guilty, but the ‘first accused 
was sentenced to tliree months rigorous im- 
prisonment and the case of the second accused 
was sent up to the Sub-Divisional Magistrate 
for bemg dealt with under S. 562. Cl d) 
Pandrang Row J. held that the procedure follow- 
ed is opposed to the express provisions of the 
law contained in S. 349 (1-A) Criminal P c 
The. convictions of both the accused were set 
aside and the Magistrate was asked to forward 
both the accused to the Sub Divisional Magis- 

thought that the second accused 
should be dealt with under S. 562, Criminal p. 
C. A contrary view is expressed bv Bvers t 
m -'AIR 1943 Mad 390(B>. In the above case 

persons were convicted by the Second 
Class Magistrate, and of them twenty eighl 
were sentenced to three months rigorous im- 
prjsonment and the rest were sent up to the 
Sub-Divisional Magistrate for being dealt with 
under S. 562(1) Criminal P. c. The Sub Divi- 
sional Magistrate took the view relying on the 
decision m -'1936 Mad WN Cr. 235(A)r that ah' 
the accused should have been sent up. He 
therefore asked the District Magistrate ^o make- 
a reference to the High Court. In the reference 
made by the District Magistrate, who did not 
apee with the view taken by the Sub-Divisional 
Magistrate, Byers J. held that S. 349 (1-A) Crimi- 
C. ^has no application to the procedure 
under S. d 62, Criminal P. c. and the order of 
the Second Class Magistrate was upheld. 

(3) The other decision referred to bi’ the learn- 
ed Se.ssions Judge —'AIR 1948 Mad 86(C)’ is a 
decision by Yahya All j. This does not ’touch 
the point in question as it is a case in which 
the Second Class Magistrate tried two persons 
for the offence of theft and receipt of stolen 
property and convicted both of thorn; and though 
he was of the view that one of them should be 
dealt with under S. 562, Crimina:i P. c. he s"nt 
up the case of both the accused to the Sub 
Divisional Magistrate. Yahya All J. therein held 
that S. 562, Criminal P. C. read with S. 380 Cri- 
minal P. C. does not prohibit sending up both 
the accused to the Sub Divisional Magistrate 

(4) On a consideration of all the authorities 
and the relevant sections in Criminal p p 

I am of opinion that the view taken bv Bver^J 

J. is the correct one. Section 349(1-A) (Criminal 

P. C. will apply only to cases which faJl^Xr 

clause (1) Of S. 349 Crimmal P. c. Cla^ ? of 

S. 349 Cri. P. C. will apply only to S^wLre 

the Magistrate is of opinion that the ^cuSd 

guilty and that he ought to receiv^ f ‘p^msl^^ 

ment different in kind’ (underlining is mtoeT^r 

more severe than that which the Magistrate is 

empowered to inflict. The two circumst^ces 

therefore imder which he may send up the r^rck’ 

punishment to be inflicted must be 

pH Which he is empower- 

ed to inflict, (2) the punishment must be more 

severe than that which he can inflict, m no 

other mreumst^^s can he send up the records 
under S. 349, Criminal P. c. 

(5) This leads us to a consideration of the ques- 
tion as to what exactly the punishments are 

uiflicted by the Second and Tliird 
Class Magistrates and what are the other punish- 


jTG Madras 


Ka:\ialam V. Saradambal (Chandra Reddi J.) 


A. LB. 


menu, which, in ihv opaiion of the Magistrate, 
the accused must receive, but which he cannot 
iiiihci. The punishments to which the offenders 
•ire liable under the provisions ol the Indian 
Penal Code aiv coiuahied in S. o3 I. P. C. which 
are 'P dcaili, ( 2 * transportation, iinprison- 
me.j{. I rigorous or simple), (4) lorfeilure of pro- 
perp'.. lUiQ loi line. To ihis must be added whipp- 
ing wlodi hiis bi- n introduced by the Whipping 
.\e; Aci IV of 19091 and sending young persons, 
•.'OMh.i-.l nliendeis and children, all under the 
Maci.'.i. Ciiildrcn Act to the various schools men- 
..(ujcci therein. Of the above punishments, those 
'.'.i'lcij liie various magistrates can inflict are con- 
taiij u ill S. 32, Criminal P. C. Under the above 
section a sentence of whipping lan be passed 
))nly by the Presidency Ivlagisti’uies and First 
Class hfagistrates. Similarly, under the Madras 
Clhldren Act, among Magistrates, only the Magis- 
trates mentioned in S. 4 of the Act can exercise 
the powers conferred by the Act. A Magistrate 
wuIj die Second or Third Class powers cannot 
iidnci wiiipping, nor can a First Class or Second 


Class Magistrate unless specially empowered exer- 
cise the powers under the Madras Children Act. 
.Whipping is a punishment different in kind from 
imprisonment or line, so is sending young persons, 
youthful olienders or children to the various 
i schools mentioned in the Madi’as Children Act. 
Ilf the Second or Third Class Magistrate not 
n:ompeleut to inflict the above punishments is of 
opmion that any acciuscd should receive the 
sentence of whipping in accordance with the pro- 
\-isions of the Whipping Act or should be sent to 
one of the schools mentioned in the Madras Child- 
ren Act. then cl. tl) of S. 349 will apply and when 
thri’'^ arc more accused than one, cl. (1-A) of the 
sect ion will apply. It is only to such cases that 
S. 349 , Criminal P. C.. applies, in addition, of 
coui: e. 1.0 cases where more severe punishment 
Ls '0 be inflicted. 


(O' Dealing with the accused under the provi- 
sion.s of S. ''562, cl. (D or clause (1-Al is not a 
punishment. S. 562, Criminal P. C. itself says 
that the court may, instead of sentencing him 
at once to any punishment, direct that he be 
released on his entering into a bond, with or 
without sureties, to appear and receive sentence 
when called upon during such period (not exceed- 
ing three yearst as the court may direct and in 
ihe meantime to keep the peace and be of good 
behaviour. Similarly in clause (1-A) of S. 562, 
Criminal P. C.. the court may. instead of sentenc- 
ing him to any punishment, release him after due 
admonition. It is clear, therefore, that, no sen- 
tence is passed when the accused is dealt with 
under the provisions of cl. (1) or cl. (1-A) of S. 
562. Criminal P. C. The order to be passed under 
S. 562. Criminal P. C.. is therefore not a punish- 
ment and the question of punishment different 
in kind does not arise in such a case. I may re- 
fer to a decision of the Nagpur High Court in 
~ ‘Baba v. Emperor’. AIR 1924 Nag, 37 (D). which 
takes the same view that an order under S. 562, 
Criminal P. C., cannot be said to be a punish- 
ment. The decisions in — ‘Emperor v. Ghasite’, 
ATR 1914 All 543 (2) (E) and — ‘Emperor v. Hira- 
lal'. AIR 1924 All. 765 (P), also lend support to 

this view. 


G' Apart from this, as pointed out by Byers 
.T S. 562, Criminal P. C., itself prescribes the 
procedure to be followed by the Second and 
Third Class Magistrates, in whose opinion the 
provisions of S. 562 Criminal P. C.. have to be 
applied to any accused. In such cases S. 380 Cri- 
minal P. C., applies. 


(8) The fundamental difference between Ss. 349 
and 380 Criminal P. C., is that in the former 
case, the Magistrate does not convict the accused, 
but is of opinion only that he is guilty and the 
records ere sent only with that opinion, whereas 
in the latter case, the superior Magistrate receives 
the records after the Second or Third Class Magis- 
trate convicts the accused of the offence with 
which he is charged, so that the superior Magis- 
trate cannot acquit him after receiving the re- 
cords under S. 380 Crl. P. C. Vide the decision 
in — ‘Venkataswami Naicken v. Emperor’, AIR 
1942 Mrd 657 (1) (G.b In a reference luider S. 
349, Criminal P. C.. a superior Magistrate can 
pass ony judgment, sentence or order as he thinks 
fit and according to law. The cases of those who 
have to be dealt with under S. 562, Criminal P. C., 
fall under S. 380, Criminal P. C., and not S, 349, 
Criminal P. C. 

(9) The result is that the procedure followed by 
the Second Class Magistrate is correct. There is 
nothing irregular or illegal in the order passed 
by the Sui)-Divisional Magistrate regarding ac- 
cused 2 to 4. The objection raised by the Public 
Prosecutor. South Malabar fails, and the appeal 
by the accused in the C. A. No. 10 of 1952 will be 
taken on file by the learned Sessions Judge and 
disposed of according to law treating the proce- 
dure followed by the Second Class IMagistrate, 
Fort Cochin, as a proper one. 

(10) I am indebted to Mr. G. Gopalaswami for 
the assistance he rendered me in the case. 

A/M.K.S. Order accordingly. 
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CHANDRA REDDI J. 

Kamalam, Petitioner v. Saradambal and 
others, Respondents. 

Civil Misc. Petn. No. 9784 of 1952 and S. R. 
No. 12371 of 1951, D/- 16-9-1952. 

Court-fees Art (1870), Sch. 2. Art. 17B 
(Mtidras) and Sch. 1, Art. 1 — Applicability 

— Administration suits and apwals therefrom 

— (Civil P. C. (1908), O. 20, R. 13). 

An administration suit for division of the 
assets of a deceased person amongst his 
heirs should be valued under Art. 17-B, 
Schedule 2 of Court-fees Act. An appeal 
arising out of such a suit is also governed 
by the same provision and not by Art. 1, 
Schedule I of the Act, Case law discussed. 

/ (Para 20) 

Anno: Court-fees Act, Sch. II, Art. 17 (vi) 
N. 1; Civil P. C., O. 20, R. 13 N, 2. 

T. S. Kuppiiswami Iver. for Petitioner; Govt. 
Pleader, for State of Madras. 

CASES CITED: 

(A) (’42) AIR 1942 Mad 247: I L R (1942) Mad 
455 

(3) (’38) Civil Misc. Appeal No. 235 of 1938 
(Mad) 

(C) C38) AIR 1938 Mad 435: ILR (1938) Mad 
598 (FB) 

(D) (’50) AIR 1950 Mad 26: 1949-2 Mad L J 
402 

(E) *(’30) AIR 1930 Pat 1: 8 Pat 818 

(F> (’41) AIR 1941 Mad 313: 1940-2 Mad LJ 946 
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ORDER: This is a reference under *5 5. 

Court-fees Act. The facts leading up to this 
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reference may be briefly stated. The plaintiff 
brought an administration suit against her 
mother and her three sisters for partition of 
the plaint schedule property into four shares 
and for delivery of separate possession of her 
share and for rendition of accounts of other 
assets and income from the family property. 
For purpose of jurisdiction, the suit was valued 
at Rs. 1,000/- and a fixed court-fee of Rs. 100 
was paid under Art. 17-B of Sch. 2, Court-fees 
Act. A preliminary decree was passed, and 
there was a direction for an inquiry into other 
assets and income from the family. A Com- 
missioner was appointed for the purpose and 
on looking into the accounts, he found that 
defendant 2 who was virtually in management 
of the estate was liable to pay the plaintiff 
a sum of Rs. 3152-8-9. Basing on the Commis- 
sioner’s report, the District Judge gave a decree 
‘inter alia’ for that sum against defendant 2. 
Defendant 2 filed an appeal against that judg- 
ment valuing it under Art. 1, Sch. 1 & paying 
an ‘ad valorem’ court-fee on the sum of Rs. 
.>152-8-9 _ Realising that she made a mistake 
m thinking that the matter is governed by 
Art. 1, Sch. 1, Court-fees Act and in paying a 
Ingher court-fee, the appellant has claimed a 
relund of the excess court-fee. 


to the appellant, the appaa 
would fall for purposes of court-fee under Art 
17-B of Sch. 2 and not under Art. 1. Sch. 1 
Court-fees Act, and as she made a ‘bona fide 
mistake in paying a higher court-fee, thi 
excess should be refunded to her. This petitior 
for refund is opposed by the Governmen 
Pleader who contends that the original court 
fee paid is correct and that the matter canno 
be brought under Art. 17B of Sch. 2. Therefore 
the point for determination is, which of the 
tweD provisions of the Court-fees Act, whethc 

Art 1 of Sch. 1 or Art. 17B of Sch. 2 applie' 
to this case. 


(3) Before I proceed to examine the case 
cited 9n either side, I will refer to the relevai 
provisions of the Court-fees Act. Article 1, Scl 

that in respect of the plaint c 
Mernorandum of appeal (not otherwise provie 
ed for in this Act) an ‘ad valorem’ court-fe 
mentioneel in col. 3 should be paid. Fir' 
column of Art. 17-B of Sch. 2 runs thus; 

“Plaint or rnemorandum of appeal in ever 
suit where it is not possible to estimate ; 
a money value the subject matter in dispul 

th^s Act ’’ ” otherwise provided for b 

_ (4) The first question to be answered is wh: 
IS the provision of the Court-fees Act that 
applicable to an administration «:uit Tn 
'‘Khaja Moideen Sahib v. Abdul Gaffoor’ AT 
1.942. Mad 247 (A) it was laid dovj? that a 
administration suit for partition of the ass^ 
amongst the heirs of a deceased person and fc 
accounts should be valued under Art 17.R . 
Sch. 2, Court-fees Act. That was a suit for ih 
administration of the estate of a decease 
Mahomedan woman, for division of the asse1 
amongst the heirs and for accounts. One of th 
point for decision was whether an administr' 
tion suit should be treated as a suit for accouni 
within the meaning of S. 7 (iv) (b), Court-fee 
Act or as one coming under Art 17-B Th 
learned Judge decided that the’ appropriat 
provision of the Court-fees Act was Art 17-] 
and not S. 7 (iv) (b) as, in his opinion, a 
administration suit is not a suit for account* 
He agreed with the opinion expressed b 
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Wadsworth J. in — ‘Civil Misc. Appeal No. 235 
of 1938 (Mad) (B)’. 

(5) I express my respectful accord with the 
view taken by Horwili J. in — ‘AIR 1942 Mad 
247’ (A) and Wadsworth J. in — C. M. A. No. 
Z35 of 1938 (Mad)’ (B). As pointed out by 
Wadsworth J. an administration suit by an 
heir is not merely a suit for accounts. The 
main relief in such a suit is one of division 
of the assets of the deceased (both moveable 
and immoveable) amongst the heirs. Such be- 
ing the case, the proper provision for purposes 
of Court-fee is Art. 17-B as the subject-matter 
01 the suit is incapable of valuation. 

(6) The next point for consideration is 
whether the fact that the subject matter of the 
appeal is an ascertained sum of money payable 
by the appellants makes any difference so far 
as the applicability of Art, 17-B is concerned, 
it is argued by Mr. Kuppuswami Iyer for the 
appellant petitioner that only a fixed court-fee 
IS payable under Art. 17-B although what is 
attacked in the appeal is the direction to pay 
a fixed amount to the plaintiff. On the other 
hand the stand taken by the Government 
Pleader is that Art. 17B ceases to apply to an 
appeal the subject matter of which is capable 
of valuation. According to him the subject 
matter in dispute in appeal is not co-extensive 
with that involved in the suit and hence, the 
appellant petitioner cannot invoke the provi- 
sions of Art. 17-B. 

(7) In support of the contention that an 
‘ad valorem’ court-fee has to be paid and not a 
fixed court-fee under Art. 17-B of Sch. 2 he 
placed reliance on a Full Bench decision oi this 
Court in — ‘In re: Dhanu Kodi Nayakkar’, AIR 
1938 Mad 435 (FB) (C). That was a suit for 
accounts and a preliminary decree was passed 
for ascertaining accounts. In the final decree, 
the defendants were held liable to pay certain 
amount to the plaintiff. In the appeal by the 
defendant against that judgment, he sought to 
value the relief claimed by him arbitrarily. It 
was held by the Full Bench that he could not 
do it, because, S. 7 (iv) (f), Court-fees Act 
referred to the plaintiff who could put his own 
value, and had no application to the defendant 
I do not think that this case has any bearing 
on the question for decision before me. If it 
is conceded, that the present case falls within 
the purview of S. 7 (iv) (f) then the decision 
cited will be applicable. 

(8) Another ruling cited by the Government 
Pleader is that of Mack J. in — ‘Peravadhan- 
nulu V, Peravadhannulu*, AIR 1950 Mad 26 (D) 
The learned Judge expressed the oninion foil 
lowing — ;AIR 1938 Mad 435’ (C) “that in an 
appeal against a decree passed in a partition 
suit for payment of a specific sum, ‘ad valorem’ 
court-fee has to be paid under Art l, Sch 1 
Court-fees Act on the subject matter of the 
appeal. The learned Judge remarked that 

liability of a“fnanager 

of Hindu joint family business to account to 

other rn^ernbers of the joint family cannot be 

differentiated from an ordinary suit for 

account as between partners.” 

(9) The exact nature of the reliefs asked for 
is not clear from the report. So it is difficult to 
see how far the principle underlying it is 
applicable to the case on hand and whether it 
contains a correct statement of law. If, however, 
\^at IS meant by the observations extracted 
above is that there is no difference for fiscal 
purposes between an ordinary suit for accounts 
and a suit for partition and for an account of 
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outstandings due to the joint family, having 
family business, 1 have to express my respect- 


ful dissent from it. The right of a coparcener 
to demand an account, when it existed is an 
incident to the right of partition of the family 
properties. The principle is the same even with 
regard to the joint family business. 

(10) In this context the observations of 
Jwala Prasad J. in — ‘Jyotibati Chaudhrain v. 
Lackluncshwar Prasad’, AIR 1930 Pat. 1 (E) 
arc apposite. 

“Ordinarily, therefore, there can be no suit 
lor accounts against a karta. He can be asked 
not to render an account as an agent on 
behalf of other members, but only to disclose 
the properties including cash in his hands 
and that might necessitate looking into the 
accounts. A disclosure of property is not 
rendition of account, the word “account” in 
a suit for partition and accounts against a 
karta being used for convenience sake, and 
not in the legal sense to bring it within the 
expression used in S. 7 (iv) (f), Court-fees 
Act. Section 7 (iv) (f) applies to a suit for 
accounts. The test is: “Can a junior member 
without claiming a partition, bring a suit for 
accounts against a karta? If he cannot, then 
the relief as to accounts becomes subsidiary 
to the principal relief of partition. Therefore 
it will not be correct to say that wherever 
there is a relief asking for accounts in the 
sense of disclosure as to the existing state of 
the family finances, the suit embraces two 
subject matters namely, a partition and an 
account. A suit for accounts implies a liabi- 
lity to account.” 

(11) The other cases relied on by the Gov- 
ernment Pleader as supporting his plea are — 
‘Bala Venkatarama v. Marulhamuthu’, AIR 
1941 Mad 313 (F) and — ‘in rc: Porkodi Achi*, 
AIR 1922 Mad 211 (G). 

(12) In — ‘AIR 1941 Mad 313’ (F), a suit 
was filed on a promissory note executed by 
certain persons as trustees, a decree was passed 
against them personally and the aggrieved 
trustees filed an appeal against it. They wanted 
to value the appeal under Art. 17-B on the 
ground that they did not question the decree 
but were only seeking to avoid a personal lia- 
bility. It was laid down by Venkataramana 
Rao‘j. that Art. 17-B was not applicable as the 
amount for which they \ycre made liable, was 
ascertained. I do not think this case has any 
bearing on the point for determination before 
me because the suit being for the recovery of 
k definite sum, it could not be said that it was 
not possible to estimate the subject matter in 
dispute. Such a case cannot attract the provi- 
sions of Art. 17-B. Therefore ttie contention 
that Art. 17-B was applicable was rightly 
rejected in that case, if I may say so with 
respect, by the learned Judge. 

(13) In — ‘AIR 1922 Mad 211’ (G), a sale 
by the mother was set aside, in a suit by her 
daughter as an heir to the estate of her father, 
subject to her paying certain amount to the 
vendee which was found to have been incurred 
by the mother for a binding purpose. In the 
appeal, the plaintiff wanted to get rid of the 
direction for the payment of the money to the 
defendant and the appeal was valued under 
Art 17B, Court-fees Act. The appellant sought 
to pay a fixed court-fee of Rs. 10 on the ground 
that the condition imposed was incapable of 
being estimated in money value. The learned 
Tudge observed that the valuation of the con- 
dition was clearly determined by the amount 
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payable and no other valuatio*^ was possible, 
That case cannot give any aosistance in the 
determination of the question before me because 
that was not a suit attracting the provisions of 
Art. 17-B of Sch. 2, Court-fees Act. 

(14) I will now refer to the decisions cited by- 
Mr. Kuppuswami Iyer for the position that an 
appeal arising out of a suit falling under Art. 
17-B is governed by the same provision* 
although the subject-matter in dispute in the 
appeal is a definite sum. 

(15) In — ‘Veluchami Pillai v, Sankaralin- 
gam Pillai*, AIR 1950 Mad 353 (H) one of the 
parties in a partition suit was directed to pay 
a certain amount to the plaintiff towards equa- 
lisation of the shares in a final decree proceed- 
ings. The question arose whether the appeal 
against that decree was to be valued under 
Art. 17-B of Sch. 2 or under Art. I of Sch. 1, 
Court-fees Act. The learned Judge relying 
upon the ruling of the Calcutta High Court in 
— 'Jyoti Prasad Singha v. Jogendra Ram Roy’, 
AIR 1928 Cal 878 (I) and a decision of the 
Patna High Court in — ‘AIR 1930 Pat 1’ (E) 
to which I have already alluded, decided that 
the matter should be treated as wholly incap- 
able of valuation and therefore coming within 
the meaning of Art. 17-B of Sch. 2, Court-fees 
Act. 

(16) In — ‘AIR 1928 Cal 878’ (I), in the 
original final decree granted by the Court, there 
was a direction for payment of costs aggregat- 
ing to Rs. 1573 to the successful party. Sub- 
sequently, this direction was deleted. The 
plaintiff preferred an appeal claiming the sum 
which was originally granted to him by way 
of costs. The question was whether the ‘ad 
valorem’ court-fee was required to be paid 
under Art. 1 of Sch. 1 or whether it was suffi- 
cient to pay a fixed court-fee under Art. 17-B 
of Sch. 2. In dealing with that question, the 
learned Judge observed that “It does not matter 
whether the ground of attack is with reference 
to the allotment of specific portion of immove- 
able or moveable property or the ground of 
attack is the question of costs.” He also pro- 
ceeded on the assumption that when owelty 
was directed to be paid to one of the parties, 
the party aggrieved was entitled to prefix an 
appeal valuing it as in a partition suit and 
that there was no difference in principle be- 
tween that and a case where the appeal was 
directed against the order on the question of 
costs. 

(17) In — ‘AIR 1930 Pat 1’ (E) there was a 
for partition, which resulted in a decree 

‘inter alia’ for a specific sum of Rs, 60.426 in 
favour of the plaintiff against the manager of 
tlio jomt family. The aggrieved manager pre- 
ferred an appeal against that decree. The 
point having arisen as to the correct provisions 
of tlie Court-fees Act applicable, it was decided 
that the Court-fee was payable under Art. 17-B. 
In my opinion, the principle adumbrated in 
these cases is a sound one and I express my 
respectful agreement with it. 

(18) Although in all these three cases, the 
decrees which were attacked in the appeals 
were passed in partition actions, the principle 
is the same and applies to an administrative 
suit like the present one. In my opinion if a 
suit is to be valued for purposes of court-fees 
under Art, 17-B, the appeal arising out of it is 
also governed by the same provision of the 
Court-fees Act. 

(19) In this context, the expressions used in 
Art. 17-B should be borne in mind, namely* 
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“plaint or memorandum of appeal in every 
suit where it is not possible to estimate at a 
money value the subject-matter in dispute, x 
X X X ” The construction to 

be placed on this clause depends on the ques- 
tion whether the expression “in every suit, 
where it is not possible to estimate at a money 
value” governs only the plaint, or the memo- 
randum of appeal as well. If it governs 
memorandum of appeal also then although the 
subject-matter of the memorandum of appeal is 
capable of valuation, still it falls within the 
purview of that article, because the memoran- 
dum of appeal is in the suit in which it is not 
possible to estimate at a money value the 
subject-matter in dispute. A plain reading of 
the clause inclines me to the view that the 


clause governs both the words “suits and memo- 
randum of appeal” preceding it. 

. (20) What emerges from the above discussion 
is that an administration suit for division of 
the assets of a deceased person amongst his 
heirs should be valued under Art. 17-B of Sch. 
2, Court-fees Act and in an appeal arising out 
of such a suit, court-fee need not be computed 
on an ‘ad valorem’ basis under Art. 1 of Sch. 1, 
I^ourt-fees Act as it is also governed by Art. 
17-B of Sch. 2. 


(21) It follows that it was not necessary to 
pay the ‘ad valorem’ court-fee on the sum ag- 
gregating to Rs. 3152-8-9 and a fixed court-fee 
under Art. 17-B would have been sufficient. 
The appellant is, therefore, entitled to a refund 
of the excess amount of court-fee paid by her 
Consequently, the office is directed to issue 

the necessary certificate. The reference 
answered accordingly. cit^rence is 


(22) As an indulgence is granted to th€ 
petitioner in directing the refund of the court- 
fee, she will pay the costs of the Governmeni 
Pleader, which I fix at Rs 30. 


B/M.K.S. 


Reference answered. 
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GOVINDA MENON AND BASHEER 

AHMED SAYEED JJ. 

In re Kannan, Accused-Prisoner. 

58 of 1952; (Crl. Appea 
No. 342 of 1952), D/- 3-11-1952. ^ 

♦ 300 _ AttempI 

to boat man with shoe in street* 

In this country if a person were to beat 
another with a shoe, that is considered to 
be the height of shame and particularly in 
the midst of a number of villagers right 
m the street. An attempt to beat a man 
With a shoe would, therefore, give suffi- 
cient provocation to the man intended to 
be beaten: Held that as there was grave 
and sudden provocation, the offence was 
not one of murder under S. 300, Penal 
Code but only under S. 304, Part. I (Sen- 
tence of death was, therefore, altered into 
one of 7 years’ rigorous imprisonment). 

(Para 3) 

Anno: 1. P. C., S. 300 N. 9, S. 304 N. 7. 

K, Narayanaswami Mudaliar and V Gopala 
Goundan, for Accused; Public Prosecutor, for 
the State. ’ 


GOVINDA MENON J. : This is a case in 
which there can be no doubt or dispute as to 
whether the appellant-accused has caused the 
death of the deceased Kannayiram. But the 


only point v/hich requires consideration is whe- 
ther tne offence comes within the. ambit of S. 302 
Penal Code or whether it is reduced to one 
under S. 304, Penal Code. 

(2) The prosecution case is short and simple. 
There have been instances of previous ill-feeling 
between the accused and the deceased. On 2-4- 
1952 at about 4 p.m. when the deceased, his 
mother P. W. 1 and another person P. w. 2 
were returning from a shandy along the village 
street, had passed certain houses and approach- 
ed the house of the accused, the mother of the 
accused came out and abused the mother of 
the deceased, P. W. 1 in a very vile and foul 
language. There was exchange of words bet- 
ween the two women. The deceased sat in front 
of one Arunachala Goundan’s house. Thereafter 
it is stated that the accused’s mother advanced 
with a broomstick and brandished it against the 
deceased. On hearing this confusion and noise 
the accused, who was in his shop, came out and 
there was exchange of words between the accused 
and the deceased, then P. W. 3, a neighbour, 
who was there, intervened and separated them. 
At that time the accused is alleged to have 
taken out a pen-knife from the pocket of his 
shorts and given a stab to the deceased on the 
left chest. The injury, according to the doctor, 
was a very serious one, which resulted in imme- 
diate death. The deceased fell and died 

Instantaneously. P. W. 5, a brother of the deceas- 
ed, who came on the scene, straightaway went to 
the village Munsifi, P. W. 9 and gave him a 
complaint at 4-30 p.m. which is marked in the 
case as Ex. P. 3. The body of the deceased 
was taken from the place, where he fell down 
and put on a cot in the vicinity. The accused 
is also alleged to have gone straightaway to the 
Village Munsiff and asked him for protection. 
The Village Munsiff detained him and sent a 
report to the Police. The Police officer. P. W. 
13, arrived on the scene at about 6 a.m. the next 
day. The accused was in the Village Munsiff’s 
house and was taken into custody. The Sub- 
Inspector investigated the matter & a charge sheet 
was filed against the accused which resulted in 
a committal to the Sessions Court and subsequent 
trial by the Sessions Judge. The Sessions Judge 
found him guilty of an offence under S. 302, 
Penal Code and imposed the extreme penalty of 
law. Though, according to P. W. 9 the accused 
admitted the offence of stabbing the deceased 
and prostrated before P. W. 9 imploring him to 
save him, both before the Committing Magistrate 
and the learned Sessions Judge the accused did 
not admit having stabbed the deceased. He gave 
a version, which, on the face of it, cannot be 
accepted. Before the Sessions Judge, he has 
stated that he was not having any knife and 
that he did not know what he did in his anger. 

(3) The question, which we have to consider, 
is whether first of all, it was the accused that 
stabbed the deceased. On this aspect of the 
case, we have the evidence of the eye-witnesses, 
p. Ws. 1 to 4. All these witnesses speak about 
the cjuarrel and the accused stabbing the deceased. 

P. Ws. 1 and 2 say that after the deceased was 
stabbed, he took out a shoe from his foot and 
tried to beat the accused with it. As against 
this, we have the evidence of P. W. 13, the Sub- 
Inspector that at the time of the investigation 
P, W. 1 told him that the deceased began to 
beat the accused with a sandal and it was then 
that the accused took out a knife from his shorts’ 
pocket and stabbed the deceased. P. w. 13 also 
deposed that a shoe was recovered from the scene 
of occurrence. P. W. 1 in cross-examination had 
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to admit that she loid the Police that her son 


threw a sandal at the accused after he was 
stabbed. So lar as P. W. 2 is concerned, he also 
admits that the deceased went a few steps, threw 
a san.’.h against the accused, fell do\m and died. 
P. W. o's evidence is to Uie efiect that there was 
wordy quarrel between the deceased and the ac- 
cused, and then the accused said that he would 
b^at Ihe deceased with a sandal and that the 
deceased thereafter tool^ off a shoe and kept in 
his hands. H, further deposed that the deceased 
attempted to beat the accused with the shoo, 
but ne prevented him from doing so. P. W. 4 in 
cross-examination had to state that the deceased 
iiad a shoe in his hands and went to beat the 
accused. Though these witnesses now want to 
say that the incident regarding the attempt 
10 beat with the shoe was after the stab, it seems to 
I'.y that portion of the prosecution evidence is 
not entitled to credence at our hands. It is un- 
likely that, after the deceased sustained a very 
.serious injury as the one which was inflicted on 
him, it would have been possible for him to take 
the shoe from his foot and try to beat the deceas- 
ed. The Doctor. P. w. 8, says that the injury 
was an oblique punctured wound If- inches by 
1 inch on the left side of the chest in the re- 
gion of the breast, 2 inches internal to the left 
nipple. According to the doctor the death was 
due to shock and haemorrhage due to injury of 
the heart as is evident from the internal exa- 
mination. When the doctor says that a small 
portion of the left lung was protruding through, 
the wound that the pectoral muscles were pierc- 
^'d through the costal cartillege of the left fourth 
rib at the junction of the sternum, which was 
cut through, and that also the intercostal space 
obliquely extending from 3 inches casto-condreal 
junction on to the junction of costal cartillege 
of the fourth rib with the sternum, the injuries 
were very severe which fact cannot be disputed. 
After having received such serious injuries, where 
Ihe heart and lungs were affected we do not be- 
lieve that the deceased would have had the 
strength to attempt to beat the accused with a 
shoe. 

What would have happened is, that on account 
of the mothers of the accused and the deceased 
quarrelling with each other the sons joined the 
fray and v/hen the deceased either beat or attempt- 
ed to beat the accused with a shoe, he retaliated 
by stabbing the deceased with a pen-knife, which 
he was carrying in his shorts' pocket. It may 
also be remembered that it was the deceased, 
according to the evidence, that threw out the 
first challenge. He should have been considered 
to be the aggressor. In such circumstances, we 
are of opinion that the accused had not only 
provocation, but such provocation was grave and 
sudden. In this country if a person were to beat 
another with a shoe, that is considered to be 
the height of shame and particularly in the 
midst of a number of villagers right in the street. 
We are inclined to hold that the attempt to beat 
a man with a shoe would give sufficient provo- 
cation to the man intended to be beaten. The 
accused must, therefore, be said to have had not 
only grave provocation but sudden provocation 
as well. There is no evidence to show that the 
accused came there with the object of causing 
anybody any injury. The knife which had been 
produced and which is found stained with human 
blood is a small pen knife which is usually carried 
by persons. It is not the prosecution case that 
there was any premeditation so far as the offence 
is concerned. In such circumstances, we do not 
feel justified in agreeing with the Sessions Judge 


(Siibha Rao J,) A, I, R, 

that the offence is one of murder for the rea- 
sons stated by us above, but we are of opinion 
that the accused can be found guilty only of 
an offence under S. 304, Penal Code, Part I We 
therefore, set aside the conviction under S 302' 
Penal Code and sentence to be hanged by neck*' 
but convict the accused of an offence under S 
304, Penal Code and sentence him to rigorous im- 
prisonment for seven years. 

C ' D.R.R. Conviction altered. 
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SUBBA RAO AND RAMASWAMI JJ. 

Kondavitti Brahmayya and others. Appel- 
lants V. Rajeswaraswami Temple, situate at 
Ponnckallu, Guntur Taluk, by its trustees 
Guduru Sitaramayya and others. Respondents. 

Appeal No, 237 of 1950, D/- 8-10-1952. 

(a) Evidence Act (1872), S. 35 — Absence ot 

original grant — Entries in Inam R gis'^er are 
of great evidentiary value and are almost con- 
clusive — (Grant — Inam). (Para 2) 

Anno: Evid. Act, S. 35 N. 20. 

(b) Hindu Law — Religious endowment. 

Grant in favour of deity for worship — 
Archakas performing religious ceremonies 
regularly — Held that though they could 
not insist to be in possession of portion of 
properties in lieu of services, it was held 
that they should be given properties for 
expenses of ceremonies. (Para 4) 

G. Venkatarama Sastry, for Appellants; K. 
Ramaseshayya, N. C. Sekhar and R. Rama Rao, 
for Respondents. 

SUBBA RAO J. : This appeal arises out of 

O. S. No. 178 of 1949, a suit filed by the plain- 
tiff-respondent 1, for recovery of possession of 
the plaint schedule property and for mesne 
profits. The plaintiff, defendant 27 and one 
Nagayya are the trustees of the temple of Sri 
Rajeswaraswami of Ponnekallu. Defendants 1 
to 7 are the archakas of the suit temple and 
defendants 8 to 26 are the lessees under defen- 
dants 1 to 7. The plaintiff alleging that the 
plaint schedule properties are the properties of 
the deity, filed the aforesaid suit for recovery 
of possession. Defendants 1 to 7 denied that 
(he properties are the properties of the deity 
and claimed that the suit lands were granted 
fo the archakas burdened with service to the 
deity. They also claimed that they acquired a 
right by adverse possession. As many as seven 
issues were framed in the suit and they reflect 
the contentions of the parties. They arc, 

1. Whether the plaintiff has title to the suit 
lands 

2. Whether the defendants acquire title by 
adverse possession? 

3. Whether the suit lands are ‘service 
inams’ and whether the defendants are 
entitled to be in possession of the same? 

4. To what mesne profits, if any, is the 
plaintiff entitled? 

5. To what relief? 

6. Whether plaintiff is legally constituted 
trustee? 

7. Whether plaintiff^s suit is not maintain- 
able on account of O. S. No. 103 of 1934, 
District Munsif’s Court, Guntur? 

The learned Subordinate Judge held that the 
deity is the owner of the plaint schedule pro- 
perties and gave a decree for possession. 
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(2) The first question that arises in the ap- 
peal is whether the deity has title to the plaint 
schedule items or whether they were granted 
to the archakas subject to "the service to the 
deity. The Inam register is almost conclusive 
on this question. Column 11 gives the name of 
the grantor. It shows that the lands were 
granted by Vasireddi Venkatadri Naidu. 
Column 13 shows the name of the grantee. The 
name of the grantee is given as Sri Rajeswara- 
swami. Under Col. 8 the following . recital is 
found : 

“For the worship of the Idol in Pagoda of 
Ponnekallu. Worship is performed.” 

Under Cols. 16 and 17 giving particulars re- 
garding the present owner, the name of the 
deity Sri Rajeswaraswami is given though 
under the name of the deity the worshipper’s 
name is also given. Columns 20 and 21 show 
that the Inam Commissioner confirmed the 
grant so long as the service is performed It 
has been held that in the absence of the origi- 
nal grant, the recitals in the Inam register are 
of great evidentiary value. The recitals indi- 
cate beyond any reasonable doubt that the 
grantee is the deity and the object of the grant 
is the worship of the deity. The learned coun- 
sel relied upon the mention of the name of the 
worshipper in Col. 16 in support of the con- 
tention that the grant should have been made 
only to the archaka burdened with service. If 
that was the fact, under Col. 13 the name of 
the archaka would have been given and under 
cols. l^S and 17 the name of the deity would 
have been omitted. The name of the worship- 
per obviously was given in Col. 16 as there 
was no separate trustee at the time and the 
worshipper filed a statement before the Inam 
Commissioner giving the details of the inam 
If there is any doubt, that is dispeUed by the 
recitals m the mam statement, Ex A 2 filed 
by the archakas themselves. In col. 'l under 
the heading name of the Inamdar” the deity’s 
name — Sri Rajeswaraswami — is given The 
present enjoyer” is also described as the 
same. In col. 4 under the heading name of the 
original grantee and the relationship existing 
between him and the present enjoyers’ Sri 

® Devastanam is mentioned. If 
really the archakas were the grantees their 
names would have been mentioned and thl r 
relationship would also have been given. Un- 

particulars of the family of the pre- 

the Devastanam is men- 
tioned. These recitals are consistent with that 

found in the Inam register. We, therefore, ha4 
no hesitation to agree with the finding of the 

to fee deny. ® "^^de 

(3) If so, it follows that the plaintiff would 
be enfeled to a decree for possession and the ' 
learned Subordinate Judge rightly gave a de 
cree for possession. But the learned counsel 
for the appellants contended that in view of 
some unreported judgments of this Court they 
are entitled to continue to be in possession, at 
any rate, of two-thirds of fee plaint schedule 
properties, even though the subordinate Court 
and this Court have held that they have no 

?Qil c properties. In A. S. No. 218 of 
Satyanarayana Rao and Cha-dra Reddi 
JJ. held that having regard to the circum- 
stances of that case the archakas would be 
entitled to be put in possession of two-third of 
the temple properties in lieu of remureration 
Satyanarayana Rao J. rightly observed in the 
judgment as follows; 


“No doubt on our findings it would follow that 
the plaintiffs would have no right to retain 
possession of the lands.” 

' But the learned Judges proceeded to make an 
allotment between the temple and the archakas 
and directed two-thirds of the lands to be put 
in possession of the archakas in lieu of re- 
muneration. From the observations extracted 
above, it would appear that the learned 
Judges would have decreed possession of the 
plaint schedule properties; but obviously as 
the other side did not object, they made an 
equitable distribution of the properties having 
regard to the circumstances of that case. A 
copy of the judgment of the Chief Justice and 
Panchapakesa Aiyar J. in A. S. No. 286 of 
1945, has not been placed before us. We pre- 
sume that in that case also the allotment was 
made as the parties agreed to that course. In 
C. M. A. No. 8 of 1949, Govinda Menon and 
Basheer Ahmed Sayeed JJ. observed as 
follows : 

“According to the decisions of this Court, if 
the archakas have been properly performing 
the nitya naivedya aradhana and other reli- 
gious ceremonies in the temple, they are en- 
titled to an allotment of nearly 2/3rd of the 
net income for performing these ceremonies 
and also for present services. If the Court, 
after evidence, is satisfied that since the 
filing of the suit, the defendant-archakas 
have properly performed the ceremonies in 
the temple and have not committed any de- 
fault, in this behalf, then the lower Court 
will direct that they be paid 2/3rd of the net 
income remaining in Court, after defraying 

all the expenses As regards the future, 

we direct that if and when the lower Court 
is satisfied that ceremonies are being proper- 
ly^ conducted, the 2/3rd of the net income 
will be paid over to the archakas. If any 
default is committed in the performance of 
the ceremonies the lower Court will with- 
hold payment to the archakas.” 

The learned Judges were dealing with an 
appeal filed against an order appointing a I'e- 
ceiver to take possession and manage the pro- 
perties pending the suit. The order made by 
the learned_ Judges was obviously intended to 
be an interim order and was presumably made 
without prejudice to the rights of the parties 
in the suit. We do not think thaf the learned 
Judges meant to lay dov/n as a proposition of 
law that irrespective of the circumstances in a 
particular case, the archaka should be allotted 
two-thirds of the properties of the temple If 
that is so, it may lead to the following ano- 
maly among others. Suppose the archakas 
have been in possession of the temple proper- 
ties which at present are fetching an income 
of Rs. 10,000. Though a few hundreds would 
quite suffice for the remuneration and padi- 
thram s*^d other expenses, the trustee would 
be bound to put the archakas in possession of 

i an income of about Rs. 

7000. The learned Judges in the aforesaid three 
decisions we are sure never intended to lay 
down a proposition which would lead to this 
startling result. The allotment of a particular 
share would depend upon the total income of 
the lands, the value of the articles required for . 
worships, the amount of reasonable remunera- 
tion intended to be provided and other similar 
circumstances. 

+ 1 . ^ same time we may observe that 

the archakas have been in uninterrupted pos- • 
session of the nlaint schedule properties for 


582 Madras 


Gopalakao V. Si:ptiiaramiah (Eaghava Bao J.) 


over a long period of time. It is also likely 
that they will continue to be in the village and 
function properly if they are given properties 
sufficient for the expenditure of nitya naivedya 
deeparadhana and remuneration. Though in 
law they are not entitled to insist that they 
should be put in possession of a portion of the 
lands of the deity, it appears to us proper, as 
it appeared to other Judges of this Court, that 
the temple authorities may in consultation 
willi the Commissioner put the archakas in 
possession of a reasonable proportion of the 
lands, having regard to the circumstances of 
this particular case. Those observations are not 
intended to preclude archakas from accepting 
a salary. In the result the appeal fails and is 
dismissed with costs. 

C/R.G.D. Appeal dismissed. 


&. I. B. 
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RAGHAVA RAO J. 

Mylasu ^ Gopalarao, Petitioner v. Chitta 
Seetharamiah and another, Respondents. 

Civil Revn. Petn. No. 2007 of 1950, D/- 7-10- 
1952. 

(a) Provincial Small Cause Courts Act 
(1887), S. 25 — Other remedies available — 
(Civil P. C. (1908), Ss. 24(4) and 96). 

Small Cause suit transferred by High 
Court under S. 24, Civil P.C. Transferee 
Court’s decision, in spite of it having ori- 
ginal^ jurisdiction only, is a small cause 
decision and revision under S. 25 of the 
Act and not an appeal under S. 96, Civil 
P. C., lies. AIR 1916 Mad 891(2), Rel. on; 
AIR 1929 Mad 513, Ref. (Para 5) 

Anno: Prov. Sm. C. C. Act, S. 25 N. 13. 

Civil P. C., S. 24 N. 15 Pt. 3; S. 96 N. 22 Pt. 1 \ 

(b) Provincial Small Cause Coui-ts Act 
(1887), S. 25 — New pleas. 

Point about which there is no hint 
either in_ the pleadings or the issues 
framed will not be allowed to be raised 
in revision. (Para 7) 

Anno: Prov. Sm. C. C. Act S. 25 N. 18. 

B. U. Subramaniam, for Petitioner; Ch. 
Sankara Sastry and T. Veerabadrayya, for 
Respondents. 

CASES CITED : 

(A) (’16) AIR 1916 Mad 891(2): 38 Mad 25 

(B) (’29) AIR 1929 Mad 513: 

56 Mad LJ 649 

ORDER : A small cause suit filed in the 
District Munsif’s Court of Eluru was transfer- 
red by an order of this Court, to the Subordi- 
nate Judge’s Court at Eluru for disposal along 
with two other suits. In the suit out of which 
this revdsion arises there was a decision ren- 
dered by the transferee Court, the sub-Court 
at Eluru, against which the defendant has filed 
thi.s revision petition. 

(2) Mr. Ch. Sankara Sastri, Ihe learned 
advocate appearing for the plaintiffs, has 
taken a preliminary objection to the main- 
tainability of this revision petition on the 
ground that against the decision of the Sub- 
ordinate Judge an appeal would lie to the Dis- 
trict Court. So, says counsel, this revision is 
incompetent. In other words, learned counsel 
says that the decision pronounced by the Sub- 
ordinate Judge must be regarded as a decision 
in the exercise of his original jurisdiction and 
not a decision in the exercise of small cause 


jurisdiction. It is pointed out by Mr Sankara 

Sastn that in fact the sub-Courf at Eluru had 

no small cause jurisdiction at the time that 
the transfer took place. So, says counsll, the 
jurisdiction actually exercised by the sub- 
Court at Eluru must be referred to its origi- 
nal jurisdiction and not to any small cause 
jurisdiction. As counsel drew my attention to 
S. 24, C. P. C., in connection with their argu- 
ments, it has struck me that S. 24(4) of the 
Code creates a real difficulty in the way of 
this preliminary objection raised by Mr. 'San- 
kara Sastri. (His Lordship after quoting the 
provision stated :) This, to my mind, puts an 
end to all enquiry after a transfer has taken 
place as to whether, after the transfer, it is 
the original jurisdiction of the transferee 
Court that must be said to have been exercis- 
ed, or the small cause jurisdiction of the Court 
from which the transfer took place. 

(3) Mr. Sankara Sastri concedes that in this 
case he is not disputing the validity of the 
order of transfer made by the High Court. 
But he says that notwithstanding the order of 
transfer, the jurisdiction actually exercised by 
the transferee Court is referable only to the 
original jurisdiction vested in the transferee 
Court from the inception and not to the small 
cause jurisdiction which can be reasonably 
supposed to have been transferred to it by the 
High Court on account of its order of transfer 
of the cause itself from the file of the Mun- 
sif’s court to the sub-Court. 

(4) If a provision like the one embodied in 
S. 24(4), C. P. C., did not exist, the contention 
of Mr. Sankara Sastri might have some force. 
In most cases it is difficult to say, after the 
kind of transfer under sub-s. (1) has been 
made, whether the subsequent trial of the 
transferred suit must be referred, where the 
transfer has been to a Court possessed of ori- 
ginal jurisdiction, to such original jurisdiction 
or to the small cause jurisdiction vested in the 
Court in which the suit was originally insti- 
tuted as a small cause suit. It is precisely 
to avoid enquiries into matters of such diffi- 
culty, after the order of transfer has taken 
place, that the provision in S. 24(4), C.P.C., 
seerns to my mind to have been made by the 
Legislature in order to ensure that the deci- 
sion of the transferee Court shall be regarded, 
for the purpose of procedure including a ques- 
tion of appealability, as in a small cause suit 
which it originally was undoubtedly. The 
effect of sub-s. (4) in my opinion is to make 
the decision by the Sub-Court at Eluru in the 
present case a small cause decision and not 
an original side decision. 

(5) The only point which has given some 
room for anxious consideration on my part in 
this matter is the fact that when the order of 
transfer was made, the Sub-Court at Eluru had 
no small cause jurisdiction. But for the rea- 
.sons that I have given, I think that if one has 
to apply the language of S. 24(4), C.P.C., as 
it stands the decision of the Sub-Court at 
Eluru in the present case was a small cause 
decision which accordingly would be revisable 
under S. 25, Provincial Small Cause Courts 
Act and not appealable under S. 96, C.P.C. 

(6) The fact that the Sub-Court at Eluru 
had only original jurisdiction and no small 
cause jurisdiction at all may entail a disability 
for it to entertain a suit which is of a small 
(’nuse nature. But where the transfer of the 
suit has been made by the High Court, the 
original disability in the Sub-Court does not 
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in my opinion survive it, so as to make the 
kind of preliminary objection raised by Mr. 
Sankara Sastri tenable. In support of the 
view that I have taken there is a Bench deci- 
sion of this Court reported in — ‘Sankararama 
V. Padmanabha’, AIR 1916 Mad 891(2) (A). 
So if authority were needed for the conclusion 
that I have reached, that in this case the re- 
vision petition is competent, that decision 
‘prima facie’ furnishes authority in that direc- 
tion. Mr. Sankara Sastri has attempted to 
distinguish that ruling, as one single learned 
Judge of this Court is said by him to have 
distinguished it in — ‘Murugesa Mudaliar v. 
Venkatakeshavalu Chetty’, AIR 1929 Mad 513 

(B). It is unnecessary for me to deal with this 
point of distinction between the case in AIR 
1916 Mad 891(2) (A) and the present case on 
the facts, as I am satisfied that the statement 
of principle contained in that decision, which 
is really what governs me sitting here as a 
single Judge, is supported by the ^prima facie’ 
view that I have formed on the language of 
S. 24(4), C.P.C. It is to my mind therefore 
clear that the preliminary objection raised by 
Mr. Sankara Sastri must be overruled and 
this civil revision petition must be proceeded 
with on the merits. 


(7) Turning to the merits of the small cause 
revision Mr. B. V. Subramaniam, the learned 
advocate for the petitioner-defendant, has 
taken the point before me that no decree 
could have been passed for the rent part of the 
suit claim on the basis of the lease between 
the respondents and his client because, on a 
construction of Ex, A. 1, the lease between the 
respondents and the owner of the property, 
one Mulukutla Venkata Ramakrishnayya, the 
respondents ceased to have any title to the 
property on the date on which they granted 
the lease in their turn to the present peti- 
tioner. The point in question, as learned coun- 
sel has frankly admitted before me after a 
verification of the pleadings and the issues, is 
not one which was raised by him in the Court 
below, I do not think, sitting in revision as I 
do, I can allow this point to be raised, of which 
there is no hint, as I have said, in the plead- 
ings in the case or in the issues as framed by 
the District Munsif before the transfer of the 
suit to the Sub-Court ^ Eluru. 

* ^^•Subramaniam draws my attention 
to the fact that in the judgment of the Court 
below it has been observed that it is not neces^ 
sary to go into the question of the construe- 
tion of Ex. A-1 or of whether there were anv 
rights in the respondents at the time of their 

the petitioner. In my opinion 
the. Court below rightly observed to that effect 
because the point was not one which had been 
taken either in the pleadings or in the issues 

(9) There is no other point which has been 
argued before rne or attempted to be argued 
before me in this case very properly, because 
any other point would not be within the pur- 
view of my revisional jurisdiction under S 25 
Provincial Small Cause Courts Act. This revi- 
sion petition is therefore dismissed with costs 


C/M.K.S. 


Revision dismissed 


t 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

V. Peddarangaswami, Appellant v. The State 
of Madras, represented by the Collector of 
Bellary and another, Respondents. 

Appeals Nos. 792 and 793 of 1948, D/- 10-11- 
1952. 


(a) Civil P. C. (1908), S. 35-A — Scope and 
object. 

The award of compensatory costs un- 
der S. 35A is intended to deal with ex- 
ceptional cases in which the exercise of 
the ordinary discretion under S. 35 would 
not afford a sufficient compensation. So, 
before awarding compensatory costs the 
Court s'nould satisfy itself that the claim 
was false or vexatious to the knowledge 
of the plaintiff and that the interests of 
justice require compensatory costs to be 
awarded. (Para 14) 

Anno: Civil P. C., S. 35-A N. 2. 

(b) Civil P. C. (1908), S. 9 — No suit Ues 
where there is no such right as that claimed 


The grant of prospecting licenses and 
mining leases is regulated by rules made 
by the Government of India. These rules 
are really in the nature of administrative 
instructions for the guidance of revenue 
authorities who are entrusted wi^h the 
grant of the licenses and the leases. These 
rules do not confer rights enforceable in 
a Court of law, nor can the infringement* 
of any of the rules give rise to a cause of 
action on which an action can be found- 
ed. It is true that once a grant has been 
made either of a licence or of a lease 
validly and in accordance with the rules 
by the competent authority, i.e., either by 
the Government or by such authority to 
whom the Government may delegate their 
powers, then such a grant may be binding 
on the Government and confer rights on 
the grantee. But no one has an absolute 
right to obtain a license or a lease which 
can be enforced against the Government 
in a civil Court. • (Para 12) 

Where the Board of Revenue to whom 
the power of granting mining leases had 
been delegated, decides not to grant a 
mining lease to a particular applicant in 
the exercise of its jurisdiction, the civil 
Court has no jurisdiction to set aside that 
decision even if it may not be strictly- 
according to mining rules. (Para 13) 

Anno: C.P.C., S. 9 N. 41. 

V. N. Shama Rao, for Appellant: Govt.- 
Pleader, C. V. Mannadiar and B. V. Rama- 
narasu, for Respondents. 


CASES CITED: 

(A) (’76-78) 1 Mad 205 (FB) 

(B) (’83) 6 Mad 303 

(C) (’03) 12 Mad LJ 453: 26 Mad 268 

(D) (’03) 12 Mad LJ 417: 26 Mad 742 

(E) (’07) 2 Mad LT 141: 30 Mad 270 

. RAJAMANNAR C. J. : These two appeals arise 
out of two suits tried together along with another 
suit (which, however, has not come up in appeal) 
and disposed of by a common judgment by the 
learned District Judge of Bellary. The appellant 
is the plaintiff in both the suits. For a deter- 
mination of the questions which arise in these ap- 
peals it is necessary to relate the events which led 
up to the suits. It is sufficient to commence the 
narration with the grant* of a prc^pecting licence 
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to the appellant on 23-5-1941 (Ex. A. 1) which con- 
lerrcd on him the .sole right, subject to the con- 
ditions contained in the licence, to mine, bore, 
dig* and search lor iron and work and carry away 
red oxide ol' iron wnLiiin an area of 76 acres be- 
ing a portion of S. No. 326 of Janikunta village 
in Bcllary district. The licence was for a term 
Oi one year commencing from 28-5-1941. The 
contesting respondent in the appeals, one Vishnu 
Nimbkar, obtained a similar prospecting licence 
for red oxide on 11-6-1941 (Ex. B. 1) in respect 
of S. No. 3 in the village of Thumti in the same 
district measuring 288 acres. This survey number 
was adjacent to the area in respect of which the 
appellant had been granted a licence. Nimbkar 
also obtained a regular mining lease for a term 
of the ten years commencing from 5-1-1942 of two 
other portions of S. 323 comprising about 304 
acres (Ex. B. 26. a). 

It is common ground that the appellant did 
not do any prospecting dining the period covered 
by the licence in his favour. It is also clear from 
the evidence that Nimbkar v/ho was represented 
by his agent C. Srinivasa Rao was engaged re- 
gularly in w^orking and extracting ore in consider- 
able quantities. On 19-2-1942 the appellant wrote 
to the District Collector, Bella’ry, complaining, that 
Srinivasa Rao, the agent of Nimbkar, had re- 
moved about 50 tons of red oxide from the area 
covered by his prospecting licence. This commu- 
nication was forwarded by the Collector for ins- 
pection and report. On 23-4-1942 the appellant 
requested the Collector of Bcllary to grant him 
£? prospecting licence for one more' year as he had 
not been able to do any prospecting owing to 
“unavoidable circumstances." The Collector 
granted this request and directed a renewal of 
the prospecting licence for a period of one year 
from 28-5-1942 (Ex. B. 6h Apparently no fresh 
licence was executed, because the office took the 
view that a fresh licence was not necessary for 
a renewal, as the conditions were the same and 
it was sufficient for the Collector to issue pro- 
ceedings to the effect that the licence had been 
renewed (vide Ex. B. 6). 

On 20-10-1942, Srinivasa Rao on behalf of Nimb- 
kar applied for the grant of a mining lease for 
the same arcti for which the appellant had ob- 
tained a prospecting licence (Ex. B. -2). The ap- 
pellant raised objections as to the genuineness 
and validity of this application v/hich were also 
pressed before us. But in our opinion there is no 
substance in these objections. The application 
was produced from proper custody and its 
genuineness is conclusively established bv the 
challan (Ex. B. 2. a) obtained on 21-10-1942 for the 
deposit of a sum of Rs. 500 as the prescribed 
security which should accompany an application 
for a mining lease. Whether this application 
was duly stamped or not, it is difficult to be cer- 
tain. But the absence of a stamp is a matter 
only for the consideration of the Government 
authorities, and the appellant cannot rely upon 
any defect, even assuming there was one. The 
appellant also presented an application for the 
grant of a mining lease for the same area on 6- 
11-1942 (Ex. B. 3'. But this was not accompanied 
by the deposit of any security. It must, however, 
be mentioned that the appellant had deposited 
a sum of Rs. 100 in connection with the grant of 
the prospecting licence to him and under the 
rules this deposit could be carried over to his 
credit in connection with the application for the 
mining lease. On 26-11-1942 the appellant sent 
in another similar application. 

(2) Meanwhile the appellant filed a suit against 
Nimbkar in thfe Court of the District Munsif of 
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Bellary, O. S. No. 487 of 1942 on 21-9-1942 for the 
recovery of 65 tons of red oxide alleged to have 
been removed by him from the area covered by 
the prospecting licence in favour of the appellant 
or their value, Rs. 585 and for the issue of an 
inju*action restraining Nimbkar from entering on 
the said area or removing any minerais there- 
from. Nimbkar ‘inter alia’ pleaded that the ore 
w'as not dug from the area granted to the ap- 
pellant. This suit was dismissed by the District 
Munsif on 5-2-1943 on the ground that it was 
not maintainable because there w^as no valid pros- 
pecting licence in plaintiff's favour, the renewal 
of the licence not having been registered. On 
18-3-1943 the Collector passed an order directing 
that neither party, i.e., neither the appellant nor 
Nimbkar, should work in the disputed area for a 
period of one month. Nimbkar’s agent protested 
against this order, but apparently with no effect. 
Meanwhile the term of the prospecting licence 
in favour of the appellant which had been renew- 
ed was drawing to a close. Tlierefore on 6-4-1945 
he wrote to the Collector requesting him to grant 
the lease on or before the expiry of the period 
of the licence and in any event to extend the 
term of the licence until the lease was grant^. 
He followed it up with another application for 
a lease on 27-5-1943 (Ex. B. 71). On the same 
day he also prayed that the licence may be ex- 
tended till the grant of the lease. He repeated 
his request by his letter dated 17-7-1943. On 21- 
8-1943 the Collector passed an order permitting 
Nimbkar’s agent to remove the ore from the dis- 
puted area after depositing Rs. 9 a month. The 
Circle Officer reported to the Collector on 30-9- 
1943 that under the orders of the Range Officer 
the boundary between Janikunta and Tlnunti had 
been revised and the portion under dispute had 
been included in Janikunta. 

(3) Against the dismissal of his suit by the Dis- 
trict Munsif the appellant filed an appeal to the 
District Court (A. S. No. 77 of 1943) but that 
appeal was dismissed on 24-3-1944. Thereupon he* 
filed a second appeal (S. A. No. 1997 of 1944) 
wdiich was eventually allowed by Kiippuswami 
Aiyar J. on 8-8-1945. The suit was remanded tO' 
the Court of first instance for trial and disposal. 
After remand it was transferred to the file of the 
District Judge where it w'as numbered as O. S. 
No. 11 of 1946. 

1(4) On 9-5-1944 the Collector submitted to the 
Board of Revenue his report on the two applica- 
tions for the grant of a mining lease made by 
the appellant and Nimbkar respectively, in which 
he strongly recommended the grant of the lease* 
to Nimbkar. The follovvang portion of his report 
fully sets out the reasons for his recommendation: 

“5. Now both the parties have applied for the 
entire area of 76 acres on mining lease, Mr. 
Subbarangiah Chetti has not made any attempt 
to prospect for ore or even enter upon the land 
and he cannot, therefore, complain of encroach- 
jnent. The prospecting licence held by him for 
the period from 28-5-1942 to 28-5-1943 is an un- 
registered one and not therefore valid. He has 
not undertaken any mining operations ever 
since the licence was granted to him. He ap- 
pears to be a mere speculator who wants to- 
keep away the other applicant out. His appli- 
cation for the mining lease was also received 
late on 20-11-1942 and is not accompanied by 
a security deposit of Rs. 500 as laid down in 
R. 36. The application of Sri C. Sr’nivasa Rao 
was received much earlier on 20-10-1942 and was 
followed by the security deposit of Ps. 500 which 
was credited into the Imperial Bank of India 
in challan No. 263 dated 21-10-1942. He 
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has also enclosed to his application a statement 
showing the areas held by him in the province 
under mining concessions. He holds a certifi- 
cate of approval renewed for 1944 and publish- 
ed at page 158 of Mis. Notifications part II of 
the F. S. Gazette dated 8-2-1944. He has been 
carrying on mining operations and it appears 
he had been supplying the Government of India, 
Supply Department, with the ore in large quan- 
tities and he is not, therefore, a mere specula- 
tor. He holds mining concessions in the ad- 
joining lands in the same field and other fields 
in the vicinity. I, therefore, request that the 
Board may be pleased to accord sanction for 
the grant of a mining lease for the entire area 
of 76 acres in S. No. 326 of Janihunta village 
for red oxide of iron.” 

The Board called for certain files relating to 
the matter and they were duly sent v;ith a cover- 
ing letter by the Collector (Ex. E. 70). The 
Board, while calling for the files, also asked the 
Collector to ascertain from both the applicants 
whether they were willing to have the lease for 
a period of five years subject to the condition 
that it would be liable to termination without 
compensation if the Government required the land 

^ pursuance of this direction 
the Collector, on 14-8-1944, addressed letters to 
both the applicants (Exs. A. 4 and B. 39). in 
the letter addressed to Nimbkar’s agent, the Collec- 
tor, as directed by the Board, informed him that 
he should stop further mining in the disputed 
area until final orders were passed by the Board 

agents of both the appellant 
and Nimbkar on their behalf expressed their 
willingn6ss to SrCccpt 3, les^so for a p6riod of five 
years sublect to the condition suggested bv the 
Board (Eia. B. 14 and B. 40). Nimbkar’s agent 
also complained against the order directing him 

disputed area. On 
7-12-1944 the Board of Revenue passed proceed- 
ings with the previous approval of the Govern- 
ment sanctioning the grant of a mining lease for 
a period of five years to Nimbkar subject to cer- 
ton special conditions which are not very material 
The order directing Nimbkar to stop further work 
was consequently withdrawn. Tne Collector in- 
timated to the appellant that his application had 

fa executed 
in favoui of Nimbkar on 28-12-1944 (Ex B Ifi) 

fca puccalease subsequently. The Government bv 

that time had apparently realised that there had 

been a muddle as regards the boundaries of the 

areas granted under the prospecting licences to 

the appellant and Nimbkar and evidently adopted 

the solution of granting the lease to Nimbkar of 

the entire area of 114 acres in S. No. 328. Nim^ar 

was also granted a lease for S. No. 3 in Thumti 

^ to the Govern- 

ment of Madras protesting against the grant of 

the hoence to Nimbkar and the rejection of his 

application, but the petition was rejected (Ex A 

5). He appears to have filed another netikon 

His Excellency the Governor. But thft Mtition 

also was rejected (Ex. A. 5. a, dated 29Siq«i 

the Government 

under S. 80, Civil P. C. and filed a suit in tS dS 
trict court on 7-2-1946 (O. S. No. 7 of mrpmy: 
ing that the Government may be directed to speci- 
fically perform the agreement to lease by execut- 
ing and registering a mining lease for at least a 
period of five years from 14-8-1944 in respect of 
the area co^^ered by the prospecting licence in his 
favour. He also tlaimed from the Government 
and Nimbkar or either of them a sum of Rs 


20,000 or such other sum as the Court may deter- 
mine, by way of damages and mesne profits and 
also future profits from the date of plaint till the 
date of delivery of possession. 

(6) In the plaint the appellant based his claim 
on two grounds. One was that under the provi- 
sion contained in para. 4 of the prospecting licence 
in his favour he was entitled as of right to a min- 
ing lease. The other v/as that the communication 
from the Collector enquiring whether the appel- 
lant was willing to accept a lease for a period of 
five years and his reply constituted an oiler and 
acceptance and, therefore, there was a completed 
contract. The learned District Judge held that 
the suit was not maintainable by the appellant 
who was a mere licencee and that there was no 
contract between him and the Government for the 
grant of a mining lease for five vears. He. there- 
fore, dismissed the suit. A. S. No. 792 of 1943 is 
the appeal from this suit. 

(7) Mr. Shama Rao, learned counsel for the ap- 
pellant, did not seriously cress before us -the second 
of the two grounds on v/hich the plaint was bas<^d 
and we think, very rightly. In no sense was 
there an offer by the Government to grant a lease. 
The Government were onlv enouiring from both 
the applicants whether they would be willing to 
have a lease for a shorter period than what they 
had asked for. Pressed to its logical conclusion 
the result of accepting the appellant's contention 
would be that there would be two concluded 'con- 
tracts between the Government on the one hand 
and the appellant and Nimbkar respectivelv on the 
other in respect of the same area. 

^ (S) The main question which falls to be decided 
m this appeal is whether the appellant is entitled 
to any right enforceable in a Court of law under 
any of^ the provisions of the prospecting licence 
m his favour. The lice.nce contains covenants by 
the licencee, the powders of the Government and 
the rights of the licencee. Appellant relies on 
para. 4 (i) and (2) which runs as follows: 

“1. During the subsistence of this licence the 
hcencee shall have the right subject to com- 
pliance w’-ith the said rules to a mining lease 
in accordance with the said rule in respect of 
Red Oxide of iron over so much of the said 
land as the licencee may desire and the Gov- 
ernor shall think fit to grant and to the first 
offer such mining lease in respect of precious 
stones wfithin the said lands L the Governor 
may think fit to grant. 

2, If during the term hereby granted the licencee 

’ands or any pa?t 
thereof this licence shall upon the 

by efflux of time of the tenn hereb^MM 
If the hcencee shall by notice in 4-iting to 
the Collector so require be extended for a fur- 
ther term to end either nr* , 

date 

prelcrfbe” "^^11 in his discretion 

arhe'h^TjlhT under para. 4 

has comrtied ^tb a lining lease as he 

i^ also^Sitled HU mining rules; he 

to the extemfAn ^ '■®S«lar licence, 

zo inK. exrenoion of the term of his prospecting 

licence under para. 4 (2). • 

behalf of the Government 
and Nimbkar is two-fold. They plead firstly that 

the appe.lant has not complied with some of the 
relevant_ rules and secondly that even if the ap- 
pellant IS aggrieved as regards any of his alleged 
rights under the licence, his only remedy is to re- 
fer the question to the Governor whose decision is 
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final and binding' on the parties, as provided by 
para. 5 of the iiconce. Timt paragraph in so far 
as it is material lor this is as follovvs : 

“If and wiir'nevcr any dispute or question shall 
regarding the construction, meaning or 
eilect oi these plv.^ents or the rights, powers, 
liabilities or duties of the licenceo hereunder or 
as >0 ihe ainouno of payment of any royalty or 
(Xher inon<‘v payable by virtue hereof or other- 
wise however In relation to these presents such 
di.spute or qui^stion shall be referred to the Gov- 
lu'r whose decision thereon shall be final and 
bincliii.^ on the parties hereto”. 

The defaults on the part of the appellant alleg- 
ed by the j-espondents are (1) the failure to deposit 
a security of Rs. 500 along with his application 
lor a mining lease, and (2) his failure to do any 
prospecting work during the period of the pros- 
pecting licences in his favour. Rule 36 provides 
lhat with the application for the grant of a min- 
ing lease the applicant shall deposit as security 
in respect- of the preliminary expenses such sum 
not exceeding Rs. 500 as the Collector may deter- 
mine, or with the Collector's permission give secu- 
rity to the like amount to the satisfaction of 
the Collector. If the application relates to an 
area for which the applicant holds a pro.specting 
licence, any amount held in deposit in respect of 
such prospecting licence will be carried to his ac- 
count. The appellant did hold a prospecting 
licence and had deposited a sum of Rs. 100 in 
respect of it. That would be carried to his ac- 
count under this rule. We think that the appel- 
lant would be under an obligation to deposit fur- 
ther amounts only if the Collector determined a 
sum to be deposited in excess of Rs. 100 already 
held in deposit on appellant’s account. There is 
no substance in this objection. 

(10) Tliere is, however, more substance in the 
other objection, namely, that the appellant failed 
to do any prospecting work. This is a matter of 
admission on the part of the appellant. Under 
■R. 38-A the Collector, on receipt of an application 
for the grant of a mining lease is bound to initiate 
<"nciuiries to satisfy himself (a) that the applicant 
is a suitable person to hold a mining concession, 
fb) that he intends to undertake operations imme- 
diately and (O that he is not a mere speculator 
who v/ants to keep the other applicants out. The 
Collector in his report, already referred to earlier 
in this judgment, in unequivocal terms expressed 
his satisfaction that the appellant was a specula- 
tor \^'ho watited to keep the other applicant out 
and who had no real intention of undertaking 
operations. It may, therefore, be said that the 
appellant was not on this account entitled as of 
right to a mining lease. 

(11) There is also considerable force in the con- 
tention on behalf of the respondents that para. 5 
precludes the appellant from resorting to any re- 
medy except that provided therein. As the only 
right which the appellant claims is a right under 
para. 4 (1) of the licence, it may be said that the 
que.stion which has arisen is regarding the cons- 
truction. meaning and effect of the licence and 
the rights of the licencee thereunder. Mr. Shama 
Rao, learned counsel for the appellant tried to 
escape from the mischief of this provision by con- 
tnnding that the provision was in the nature of 
an arbitration clau.se, and the respondents, if they 
wanted to rely upon it as such, had to follow the 
proper procedure, namely, they should have ap- 
plied for a stay of the suit and made a reference 
to arbitration. He also contended that the 
clause should be held to l)e null and void as it 
virtually made one of the parties to a dispute 
the sole arbiter of the dispute. No one can be 
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a judge in his own cause, he urged. We do not 
think that the clause relied upon by the respon- 
dents is in the nature of an arbitration clause, 
though the provision contained in the proviso to 
that paragraph is certainly in the nature of an 
arbitration clause. As for the other objection, the 
reply is that such rights as the appellant seeks to 
enforce are rights which he claims under the 
licence which he has accepted & he must be bound 
by the provisions of that licence. Actually we find 
that the appellant has resorted to the remedy pro- 
vided in paragraph V of the licence. He has 
filed a petition to the Governor and that has been 
rejected. He cannot have any further remedy 
under the licence. 

(12) Apart from these objections there is one 
more formidable objection to the maintainability 
of the suit. The grant of prospecting licences, 
and mining leases is regulated by rules made by 
the Government of India. These rules are really 
in the nature of administrative instructions for the 
guidance of revenue authorities who are entrusted 
with the grant of the licences and the leases. 
These rules do not confer rights enforceable in a 
Court of law, nor can the infringement of any of 
the rules give rise to a cause of action on which 
an action can be founded. It is true that once a 
grant has been made either of a licence or of a 
lease validly and in accordance with the rules by 
the competent authority, i. e. either by the Gov- 
ernment or by such authority to whom the Gov- 
ernment may delegate their powers, then such 
a grant may be binding on the Government andl 
confer rights on the grantee. But no one has an| 
absolute right to obtain a licence or a lease which 
can be enforced against the Government in a civil 
Court. 

(13) Tliese rules are similar in their scope and 
application to the Darkhast rules. Both relate to 
the grant of rights and privileges as regards 
lands in which the State has full rights of owner- 
ship & power of disposal. It has been consistently 
held that the Darkhast rules do not by themselves 
confer any rights on any one to claim and obtain 
a grant of land on Darkhast. As eai'ly as 1876 
Holloway J. expressed the opinion that these rules 
do not constitute rights enforceable in a Court of 
law — ‘Fakir Muhammad v. Tliinimalachariar’, 

1 Mad. 205 (F B) at p. 222 (A). Tlie decision in — 
‘Subbaraya v. Sub Collector. Chingleput’. 6 Mad 
303 (B) takes the same view. In lhat case though 
certain mirasidars of a village were entitled to claim 
the benefit of a preference under the Darkhast 
rules, it was held a civil Co\irt could not compel 
the revenue authorities to grant a patta to the 
mirasidars in preference to strangers. They 
had a preferential claim under the Darkhast 
rules, hwt the revenue authorities had an uncon- 
trolled discretion. Bhashyam Aiyangar J. in 
— 'Secy, of State v. Kasturi Reddi’, 26 Mad. 268 
(C). drew a distinction between the enforcement 
by a private person of a claim based on an actual 
grant by an officer on behalf of the Crown and the 
enforcement of a claim to obtain a grant from 
the State based on rules relating to Darkhast. The 
learned Judge observed: 

“It may be that no one can advance in a civil 
Court any claim against the Crown or any one 
claiming under it, to the grant to him, under 
the darkhast rules, of land for which he has 
applied to the Revenue authoritievS under those 
rules — ('Subbaraya v. Sub Collector. Chingle- 
put’, 6 Mad. 303) But when a person claims 

that a grant has been made to him by an officer 
on behalf of the Crown, the mere fact that the 
alleged grant purports to have been made un- 
der the darkhast rules docs not affect the 
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jurisdiction of civil Courts to determine whe- 
ther a grant has been made which would bind 
the Crown or anyone claiming under it subse- 
quent to such grant. — ‘(The Collector of Sa- 
lem V. Rungappa’, 12 Mad. 404.)” 

See also the observations of Bhashyam Aiyangar 
J. in — ‘Sappani Asari v. Collector Coimbatore', 
26 Mad. 742 at p. 754 (D). In — ‘Muthuveera 
Pandyan v. Secy, of State’, 30 Mad 270 (E) it was 
held that the propriety of a decision of a dark- 
hast authority acting within the scope of its 
powers cannot be a subject of investigation by the 
civil Courts. The question whether a Revenue 
officer acting within the scope of his authority did 
or did not adhere to the prescribed rules cannot 
be investigated by a civil Court. Miller J. who 
agreed with Benson J. in that case said : 

“The _ Deputy Collector was undoubtedly acting 
within the scope of his authority in hearing and 
determining the appeals; and in my opinion the 
civil Courts have no power to investigate the 
question whether his decision of the appeal was 
one which he could or could not have arrived 
at by strictly following the rules laid down for 
the guidance of officers in disposing of applica- 
tions for waste lands”. 

Applying this principle to the facts of the 
present case, it follows that the Board of Revenue 
to whom the power of granting mining leases 
had been delegated were acting within the scope 
of their authority in considering the applications 
of the appellant and Nimbkar. They had the 
power and jurisdiction to decide to whom the 
lease should be granted. Even if their decision 
may not be strictly according to the mining rules 
a civil Court cannot set aside their decision on 
that ground. The appellant cannot, therefore 
maintain the suit, and it was rightly dismissed 
The appeal is also dismissed with costs. 

(14) We cannot, however, support the lower 
Courts’ award of compensatory costs to the 
Government and Nimbkar separately in addition 
to the award of ordinary costs, two sets. The 
award of compensatory costs is now gov^erned bv 
S. 35-A Civil P. C. It is intended to deal with 
exceptional cases in which the exercise of the 
ordinary discretion under S. 35 would not afford 
a sufficient compensation. So, before awarding 
compensatory costs the Court should satisfy it- 
self that the claim was false or vexatious to the 
knowledge of the appellant and that the interests 
of lustice require compensatory costs to be 
awarded. We are unable to agree with the learned 
Judge that the claim of the appellant can be 
• Mid to be false or vexatious to his knowledge 
The appellant might have thought that the pr^ 
vision m para. 4 ( 1 ) of the prospecting licence 
in his favour conferred a right on him to obtain 
a mming lease. It may be that this contention 
of his has been found to be untenable. But on 
that ground, it cannot be said to be false or 
vexatious. We set aside the decree of the Court 
below in so far as it awards compensatory costs 
to the Government and Nimbkar. The awai^ 
of ordinary costs of the suit will, of course 
stand. 

dismissed the other 
suit filed by the appellant, from which A. s No 

793 of 1948 has arisen, to recover from Ninibkar 

the value of the ore alleged to have been due 

and removed by him from the area covered bv 

the prospecting licence in the appellant’s favour 

He held that the appellant had not proved anv 
trespass on his land or that he has suffered any 
damage. Now, it is clear that the only sub- 
stantial question which arises in the suit is 


whether the pits from which Nimbkar dug the 
ore in dispute were situated v/ithln the area 
covered by the prospecting licence in favour 
01 the appellant. If that question were to be 
decided in favour of the appeliant, lie would 
certainly be entitled to relief. Equally, if the 
ffnding on that issue was against the appellant, 
the suit must fail Learned counsel for the res- 
pondent, Nimbkar, v/as unable to point to us 
a considered finding of the learned District 
Judge on this issue. In paras. 7 and 8 the learned 
Judge no doubt referred to some of the documen- 
tary evidence relating to this issue. But he did 
not attempt to solve what he calls the “survey 
tangle”. He referred to the Government solving 
the tangle by the grant of a licence of a further 
114 acres in S. No. 326 of Janikunta to Nimbkar. 
But that was subsequent to the period with which 
we are concerned in this suit and cannot 
obviate the necessity of finding whether the pits 
worked by Nimbkar were situated in the area 
covered by the appellant’s prospecting licence. 
As we have decided to remand the suit for fresh 
and satisfactory disposal, we do not wish to say 
anything on the merits. However, we must say 
in justification of this course that it appears to 
us that something can be said in favour of the 
appellant. There is evidence to show that the 
officers of the Government, on investigation and 
enquiry, came to the conclusion that the disputed 
area really fell within the ambit of the appel- 
lant’s licence. No doubt, this opinion of the 
officers of the Government is not conclusive of 
the matter. We have only mentioned it to 
show that the learned Judge was not warranted in 
^ bimshing aside the appellant's case without fully 
discussing the evidence adduced on the point. 

(16) We allow Appln. No. 793 of 1948 and set 
aside the decree of the District Judge dismissing 
the suit. The suit will be remanded to the Dis- 
trict Court of Bellary to be tried and disposed 
of in accordance vnth law. The appellant will 
be entitled to a refund of the court-fee paid on 
the memorandum of appeal. The costs of this 
appeal will abide the result of the suit. 


B/K.S. 


Case remanded. 
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KRI3HNA3WA?!! NAYUDU J. : In O. S. No. 
20 ot 1237 on th-' f:!-*' cl the District Court of 
Soni!' Arcor. a incA-UJAe ciecr-co was passed on 
6-1-. =39 lor ? C'l R'a CS40-1.-3-4. the mortgagee 
beii; : I he ci 'tcndant and the 2nd defendant 

his : .son is-prosented l»v the father 

hst cDlendriiil as gu^rcUan-ad-litem. One 
MiMhu Ventnatapathi Rcddiar as the assignee-de- 
crci'-holdcr brought the mortgaged property to 
sahs <he sales having been held on 11th and 
' v-9-19-14, and three persons PJahadeva Goundan, 
Mah'sa Goundan and Swami Kann\i Goundan 
Olid tne decree-holder purchased the property at 
ihe auction. M. P. No. 302 of 1944 was filed on 
bdiah of the minor second defendant for sett- 
ing aside the sale under O. 21, R. 90 and S. 47. 
n. P. C. luainly on the ground that there was 
no proper rdvertisement and publication of the 
.<^010 and that the property which -was of the 
''alue of about Rs. 16.000 fetched a lov/ price of 
rljoul Rs. G442. Sufficient security in immove- 
able propertie.s w^a.s furnished on behalf of the 
second defendant-petitioner and during the pen- 
dency of the petition the 2nd dotendant having 
Ivecouio a maior he was di'^elared a major 
and he elected to proceed with the petition, exe- 
cutr'd a fre.sh security bond and registered it 
ond the petition was posted for enquiry to 
10-4-1045. The Court having been engaged in 
session.s work on that day the petition was ad- 
journed to 10-7-1945. The petitioner was called 
on j.0-7-1945 and found absent and his vakil re- 
pmted no instructions with the result the peti- 
tion was dismissed. From the endorsement on 
the petition it is .seen that the advocate asked 
for adiournment, the adjournment was refused 
and the petition was dismissed. On 12-7-1045, ^ 
tlT^ Court passed an order confirming the sale. 
The petitioner filed a petition under O. 0 and 
R. 151. C. P. C. for .setting aside the order of 
dismissal but the same was dismissed on the 
groufid that sueh an annheaPon does not lie. 
Then he appealed to th'^ PTigh Court against the 
order of dismissal of M. P. No. 392 of 1944 in 
C. I\I. A. No. 447 of 1945 and bv order of the 
Higii Court dated 28-3-1040 the District Jiido’e of 
South Arcot was directed to restore the petition. 
’'■T. P. No. 302 of 1944, on the petitioner paving 
to the respondents a sum of P^s. 500 as and to- 
wards their costs upto that date within one week 
of the reopening of the District Court. There 
is a further direction that the District Judge 
shall (hspnso of the petition on the merits in the 
light of the observations contained in the judg- 
ment. In the judgment, the learned Judgo ob- 
served that the petitioner v/as a college student 
and hi.s antecedent coiiduct with ref.''rence to 
the petition did not justify the view that he was 
really unmindful of the petition and did not 
care as to what happ'^ned to it and that he 
should bo given an opportunitv to satisfy the 
District Judge that he bad good grounds for 
non-appearance on the date of the hearing and 
that his petition wsts not a frivolous or vexati- 
ous one. The learned Judge's order proceeds 
as folJow'S : 

"If the appellant pavs within one week of the 
reopening of the District Court. Cuddalore. to 
the respondents a .sum of Rs. 500 as and to- 
w'arcls their costs of the prooredings held so 
far, to Ije retained by them in any event and 
irrespective of the result of th'^ petition, the 
order of the lower Court wull stand set aside 
and the petition v/ill be restored to file and 
disposed of according to law. The District 
Judge wull first go into the question, whether 
the appellant had satisfactory grounds for be- 


ing absent on 
matter ol the 
the appellant 
tion under O. 
dismissed for 
the appellant 
pearancp. the 
its merits". 


10th July, which is the subject- 
miscellaneous petition filed by 
for the restoration of the peti- 
21. R. 90, C. P. C. which was 
default. If he is satisfied that 
had good grounds for non-ap- 
petition will be dealt with on 


(2t The petitioner complied wuth the order for 
costs and iz is found from the endorsement on 
the petition, that M. P. No. 302 of 1944 was re- 
stored to file oa 27-6-1946. On 13-8-1946 the pe- 
titioner paid into Court the amount due under 
the decree and on 27-8-1946 he filed M. P. No. 
187 of 1946 for vacating the order of confirma- 
tion of sale made on 12-7-1945. On 31-8-1946, 
the petitioner filed another petition M. P. No. 
213 of 1943 under O. 34, R. 5, C. P. C. and asked 
for setting aside the sales. All these petitions 
w'ere heard and orders were passed on 25-2-1947 
dismissing them. C. M. A. No. 117 of 1947 is 
again.st the order dismissing M. P. No. 302 of 
1944, which was restored to file and which was 
for setting aside the sale under O. 21, R. 90, 
C. P. C. C. M. A. No. 355 of 1947 is against the 
order dismissing M. P. No. 187 of 1946 filed for 
vacatuig the order of confirmation and C.. R.P. 
No. 390 of 1947 is against the order dismissing 
M. P. No. 213 of 1946 filed under O. 34, R. 5, 

C. P. C. 

(3) It is contended on behalf of the 2nd defen- 
dant-appehant that the learned District Judge 
erred in dismissing the petitions both on grounds 
of fact and of law^ It is urged that M. P. No. 
302 of 1944 ha^ung been directed to be restored 
to file by the High Co\u't in its order in C. M. A. 
No. 447 of 1945 and e.ccovdinelv restored bv the 

D. stvi*^ t Court bv its o^der dated 27-6-1943, the 
confirmation of sale made on 12-7-1945 after the 
disposal bv the District Court on 10-7-1945 of 
M P. No. 302 of 1944 w’ould stand automatically 
vacated and that, in anv event, the learned Dis- 
trict Judge erred in not vacating the order of 
the confirmation even on the apoMcation M. P. 
No. 187 of 1016 filed bv the annellont. Further, 
it is urged that the Teamed District Judge erred 
in dismissing iM. P. No. 302 of 1044 and that the 
evidence adduced did not iustifv the conclusion 
arrived at. nnmolv. that the nppehant had not 
snni^i''nt cause for his failure to appear on 
10-7-1945. 

(■4) It may be convenient to consider the order 
of dismissal on the merits before dealing with 
the other nuestion raised. Tlie direction of the 
High Court to the District Judge is that he 
should go into the question w'hether the appel- 
lant had satisfaetovv grounds for being absent 
on 10th .7ulv and if the District Judge was satis- 
fied that the appellant had good grounds for 
non-nnr)en’*nnee. lie couM pmceed to deal with 
the apoM''atiori on its merits. From the con- 
duct of ttiis petition prior to the date of dismis- 
sal it w'ill be seen that securitv wms furnished 
while he w'as a minor and after he became a 
maior he himself elected to proceed with the 
netiiion and further filed a securitv bond by 
himself. For the first time the petition was 
posted and came up for hearing on 10 - 4-1945 and 
on the ground that the Court was enga«^edwdth 
.sessions w’ork it was ndioumed to 10-7-1945. In 
fact that was really the first day of the hear- 
ing. 

(5> The appellant was a student in the 
Honours class in the Annamalai University and 
the college reopened on 3-7-194'^ and therefore 
lie had to "o away to the cohege. He savs he inform- 
ed his erstw’hile guardian Natesa Goundan that he 
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would go to the college and his guardian told 
him that he would take the witnesses on the 
date 01 the hearing. He says that he trusted 
him and went to the college, hut later he lound 
that Natesa Goundan committed fraud in collu- 
sion with the purchaser and while he took the 
witnesses to the Court, he did not take them 
to the house of the vakil and made them return 
on the representation that the case was adjourn- 
ed. P. Ws. 2 and 3 are the witnesses who say 
that they attended the Coiu't on 10-7-1945 and 
that Natesa Goundan did not take them to the 
advocate but left them in the Court compound 
under a banyan tree and after some time came 
and represented that the petition stood adjourn- 
ed to 13-7-1945 and thereafter they returned. Ex- 
cepting a minor discrepancy in the evidence of 
these \vitnesses as to whether they returned by 
bus or by walk, substantially the evidence of 
these witnesses supports the case of the appel- 
lant that in so far as these witnesses were con- 
cerned, they were present in Court and the 
hearing of the petition could have been nro- 
•ceeded with even in the absence of the appel- 
lant and since the appellant was a minor at the 
time of the sale he could not have been of much 
help in adding to the evidence of these wit- 
nesses. Respondent 3, examined himself as 
R. W. 1, and from the printed copy of his evi- 
dence It is found that he stated that he had 
come to Court with his witnesses on the hear- 
mg date (10-7-1945), and that both Natesa 
Goundan and P. Ws. 1, 2 and 3 came. But the 
learned District Judge in his judgment while re- 
ferring to the evidence of R. w. 1 mentions R. 
W. 1 as having stated that on that day neither 
the guardian of the petitioner, Natesa Goundan 
nor P. Ws. 1, 2 and 3 came to Court. There is 
this di^repancy in the evidence as recorded and 
the evidence as understood by the learned Judge. 
If the witnesses were present as stated by R w 

there could be no ground for holding 
that the appellant was not ready to go on with 
pe enquiry. But, whatever may be the evi- 
dence of R. w. i, we find it difficult to reject 
the evidence of P. Ws. 2 and 3, against whom 
nothing IS alleged as being in any way interest- 

^pellant and both of them have 
sworn that they came to Court but were made 
to wait m the compound and had to rrtu^J on 
the false representation of the erstwhile 

appellant that the casf had 
been adjourned. The learned Judge does not 
disbelieve ttm evidence of the appellant a^P. w 
1. It appears to us that the appellant had 

made arrangements for the conduct of the en- 
quiry, and rolled upon Natesa Goundan to take 
the witnesses and, in our opinion it would 
sufficient to hold that he wL diligent ^^d^ bv 
re^on of the opening of the college he had 
sufficient cause to be away, it is unlikely from 

j^hich the petition was conducted 

security and after taktag 
every step mcludmg securing the attendence^f 
the wtoesses the appellant is likely to have al- 
lowed the petition to go by default. Further 
the direction of the High Court is that the DisI 
trict Jud^ should give an opportunity to the 
appellant to show that he had good grounds Sr 
non-appearance on the date of the hearinraSd 
that his petition was not a frivolous 

tious one. We are of opUiion that there was 
suflficient cause for his non-appearance and that 
in no view could it be held that the petition was 
a frivolous or vexatious one. The learned Dis- 
trict Judge should not have dismissed the peti- 
tion. without further considering the question 




whether it was a frivolous or vexatious one The 
order dismissing M. P. No. 302 of 1944 is there- 
iore liable to be set aside. 
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( 6 ) 111 view of the restoration of M. P. No. 

of 1944, the petition under O. 21, R. 90 , o. 
C- by the order 01 the District Judge endors- 
ed on the petition itself dated 27-6-1948 in pur- 
suance of the order of High Court and in view 
of our order setting aside tne order of dismissal 
of AI. P . No. 302 of 19-14 • it is necessary to con- 
sider whether the conilrmation of sale made on 
12-7-1345 continues to be effective or, as it is urg- 
ed on behalf of the appellant, became automati- 
caliy vacated. 


(7i Order 21, R. 92 provides that where no ap- 
pjrcaticn is made under R. 90, or where such ap- 
plication is made and disallowed, the Court shall 
make an order coj.ihrming the sale, and there- 
upon the sale shall become absolute, and where 
such application is made and allowed, the Court 
shall make an order setting aside the sale. By 
reason of the restoration of M. P. No. 302 of 
1344, the position is that the application under 
O. 21, R. 90, must be deemed to be pending and 
not disposed of. The confirmation of the sale 
could only be after the disallowance of that ap- 
plication and not at any time during its pen- 
dency. The confirmation in the p’^esent case 
was made on 12-7-1945 after the dismissal by 
the District Judge on 10-7-1945 of the petition 
lor setting asicie the sale. The confirmation 
was then perfectly in order. Could that order 
of confirmation though validly made be said to 
have its effect even after the restoration of the 
petition? The decision of a Bench of this Court 
in — ‘Venkatanarasimliam v. Nagoji Rao’ AIR 
1946 Alad. 344 (A) is directly in point. In that 
cas6, there was an application for setting aside 
the sale on the grounds of certain irregularities 
in the conduct of the sale. A compromise peti- 
tion was filed by which parties agreed to the 
petition bemg allowed on part of the decree 
amount being paid. The judgment-debtor de- 

posited the sum and applied for setting aside 
the sale under O. 34, R. 5 . When the petition 
under C. 34, R. 5 came up for hearing, the judg- 
ment-debtor-petitioner was absent and it was 
dismissed for default and the sale was confirm- 
ed. Two applications were filed by the judg- 
ment-debtor for setting aside the orders dismiss- 
ing the application for default and the orders of 
dismissal were set aside in those applications. 
The judgment-debtor also by way of abundant 
caution, as in the present case, filed another ap- 
plication for setting aside the confirmation of 
sales. The learned Judges held that the effect 
of setting aside the orders of dismissal for de- 
fault operates automatically to set aside the 
orders of confirmation of the sales. 

(8) In — ‘Charitter Shukul v. Lai Behari 

application was 

filed on behalf of a minor judgment-debtor 

aside the sale and a compromise was 
effected on Ins behalf whereby the application 
was withdrawn and the sale was confii’med. In a 
smt subsequently filed on behalf of the miner 
the compromise itself was questioned and sec 
aside. By reason of setting aside the compro- 

held, that the declaratory decree 
holding the compromise to be not binding on 
the minor, all that follows therefrom including 
the order confirming the sale must also be 
null and void. 


(9) To a similar effect are the obseiwations of 
Abdur Rahim O. C. J. in — ‘Aluthu Korakki 
Chetti V. Mahammad Madar Ammal’, AIR 1920 
Mad 1 (FB) (C) at pp. 197 and 198. The question 
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that arose, in that case was as to the time from 
winch the perioa oi iniee years had to be com- 
puted under An.. loO, L'-niitatiOn Act and there- 
lore it was necessary to lind wiien the .sale became 
absolute. At pp. 5-6, the icarned Oiheiating Chief 
Justice observes : 

■•K-. :n without the help of the Privy Council 
rulings winch I shall presently notice, I should 
answer Lh..t in the given circumstances, the 
sale did nut become absolute until the petition 
made to set it aside had been disallowed. Rule 
i!2 has primarily in contemplation cases where 
the application to set aside the sale is made 
within the limit of thhty doys allowed by 
the law so that any order confirming the sale 
would be ordinarily made after the disposal 
of such applications. But if the Court in this 
case was justified — and I take it that it was 
in enlertoinirig the application to set aside tiie 
sale after it had made the order confirming 
the same, can it be said that, whatever be the 
result of the application, the order confirming 
the sale remained eltective so as to make the 
sale absolute from the date on which it was 
drawn up? To my mind, obviously not. The 
effect of entertainment of the application to 
set aside the sale after the order of confirma- 
tion must, having regard to the intention of the 
Legislature as disclosed in this rule and quite 
apart from any general theory in such con- 
nections be to render the order ineffective so as to 
make the sale absolute." 

(lOt It is clear from the language of O. 21, 
R. 92 that the Court can confirm the sale only 
if there has been no application under R. 89. R. 
90 or R. 91 filed within the period of 30 days 
from the date of the sale and if within the period 
of 30 days there is such an application and such 
application is disallowed the Court shall then 
confirm the sale. But at any time within 30 
days after the sale or during the pendency of an 
application under O. 21, R. 89, R. 90 or R. 91, 
the Court has no power to confirm the sale and 
such confirmation could not be valid. That the 
puwra of the Court to confirm is dependent 
upon the existence and pendency of an applica- 
tion under R. 89. R. 90 or R. 91 or the disal- 
lowances of such application receive further 
support from the observation of Abdul Rahim, 
Offg. C. J.. in the case referred to that the_ Coiu*t 
allows the judgment-debtor to file an application 
after the expiry of the period of 30 days after 
the confirmation of sale, still when such an 
application has been filed the confirma- 
tion made earlier becomes ineffective, the 
reason being that the pendency of an applica- 
tion is a bar to the confirmation being made or 
remaining effective. 

fll) It is urged by Mr. Gopalaswami Aiyangar 
that on the language of O. 21, R. 92, it cannot 
be held that there could be any automatic 
vacation of the c.onfirmation once made, since 
on the failure to make an application or dis- 
allowances of .such an application the sale does 
not become automatically confirmed, but the 
Court shall make an order confirming the sale 
and if the Court makes an order confirming the 
sale it could not stand automatically vacated, but 
the Court should again pass an order vacating 
the confirmation. The principle under which 
it could be said that by reason of the restora- 
tion of a petition for setting aside the sale, the 
confirmation made earlier would stand automa- 
tically vacated is that laid down in the Privy 
Council decision in — ‘Shama Purshad v. Hurro 
Purshad’. 10 Moo Tnd App 203 (PC) (D) where 
It was held that certain orders and decrees 
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which are subordinate and dependent upon earlier 
orders a.nd decrees could remain in force so long 
as the order or decree on which they were 
dependent are not reversed or superseded. They 
are dependent decrees and orders and when 
the decrees or judgment on which they depend 
are reversed they could continue to remain in 
force. It is urged that this principle cannot be 
made applicable since even the absence of an 
application for setti'ng aside the sale within the 
period prescribed by law would require the Court 
to make an order for confirmation. If only an 
application to set aside the sale is filed and 
such an application is disallowed that order 
might be held to enable the Court to confirm 
the sale and when that order disallowing the 
sale is subsequently reversed in appeal, the 
confirmation which is dependent on the original 
order might l>e considered to have been super- 
seded. But the same argument would not be 
available where there was no application at all. 

It is true that O. 21 R. 92 contemplates two 
contingencies: (1) the absence of any application 
and (2) an application and disallowance thereof 
and it is only in the latter case, the order of 
confirmation may be considered to be dependent 
on an order of Court. But it cannot be ignored 
that under O. 21 R. 92 the order of 
confirmation is a dependent order depend- 
ing not only on an ’ earlier order of 
Court but also on certain circumstances existing 
or not existing, namely there being an applica- 
tion for setting aside the sale or not. The 
principle in ‘Shama Purshad Roy Chowdhry’s 
case' has direct application in other cases for 
instance in the case of a preliminary and final 
decree where the final decree is passed and 
subsequently the preliminary decree is set 
aside in appeal, the result of which 
would be the final decree becomes superseded. 
Also in suits filed under the summary procedure 
when an application for leave to defend is reject- 
ed and a decree is passed, subsequently when 
leave to defend is granted, the decree passed 
would become vacated. Similarly in cases of 
an ex parte decree and the result of an allowance 
of an appeal against it. Even if that principle 
of dependent orders and decree laid down in 
'Shama Purshad Roy Chowdhury’s case' cannot 
be held to be completely applicable to cases 
arising under O. 21 R. 92. we have no doubt 
that the order of confirmation is a dependent 
order and the restoration therefore of a petition 
under O. 21 R. 90 would make the confirmation 
already made inefTective. Such an order of 

confirmation may be treated as ineffective or 
automatically vacated as observed by the learned 
Judges in AIR 1946 Mad 344 (A) or even may 
be considered to be null and void as held by 
the Allahabad High Court in AIR 1934 All 433 
(Bk the net result being that such order conti- 
nues to have no legal effect or force. 

(121 It is further urged by Mr. Gopalaswami 
Aiyangar that the order of confirmation made 
on 12-7-1945 had not been set aside in appeal ^d 
that the High Court in allowing the appeal filed 
against the order in M. P. No. 302 of 1944 dated 
10-7-1945 should also have made an order set- 
ting aside the confirmation. But this argument 
ignores that an order of confirmation is not one 
of the orders enumerated under O. 43. C. P. C. 
where there is a right of appeal. Further, the 
order of confirmation is subsequently made 
12-7-1945 and not part of the order dated lO-?- 
1945 dismissing the petition and as such the 
appellant could not have raised an objection to 
the order even under S. 105, C. P- C. In the 
view we have taken it is unnecessary for the 
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Court in such circumstances to pass even a for- 
mal order setting aside the confirmation, since 
the confirmation would cease to have any legal 
effect. In any event, the appellant had applied 
in IVL P. No. 187 of 1946 for vacating the order 
of confirmation and that application being stated 
to have been filed out of abundant caution 
should have been ordered. 

(13) In the result C. M. A. Nos. 117 
of 1947 and 355 of 1947 are allowed. 
C. R. P. No. 390 of 1947 is against 
the order dismissing the appellant's application 
under O. 34, R. 5, C. P. C. which was dismissed 
for the reason that M. P. Nos. 302 of 1944 and 
187 of 194S have been dismissed. By reason of 
the setting aside of those orders, this petition 
is allov/ed. The appellant will have his costs 
in C. A. No. 117 of 1947 from the respondent 
purchasers. M. P. No. 302 of 1944 and M. P. No. 
213 of 1946 are remanded to the lower Court 
for disposal according to law. 

B / G.M. J . Order accordingly. 

A.I.R. 1953 MADRAS 591 (Vo3. 40, C.N. 229) 

RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

State of Madras, represented by Revenue 
Secretary, Appellant v. North Madras Fire- 
wood Trading Co., Respondent. 

C C. C. Appeal No. 34 of 1950, D/- 23-10- 
1952. 

“ Madras General Sales Tax Act 
(9 of 1939), S. 8 — Commission agent. 

Where according to a contract between 
the Commissioner of Civil Supplies and 
the respondent fii'm of firewood suppliers, 
the respondent was given an exclusive’ 
monopoly to transport firewood from a cer- 
tain place after purchasing the same from 
a seller of that place at a price fixed by 
the Government, and sell the same in the 
city of Madras at a price fixed by the Gov- 
ernment (which price included cost of 
transport, cutting etc.) after retaining his 
commission at a rate fixed by the Govern- 
ment, the respondent could not be deem- 
ed to act on his own behalf but merely as 
a commission agent of the owners of 

. seller-principals 
though rate of commission was fixed 
by the Government. The resnondpnf 

therefore entitled to the benefit of S. 8 and 
was not liable to sales tax on the turnover 

Government Pleader, for Appella^tf VV 

fo™pU7nf Raghavachariar; 

Is the appellant^eSre'^us. The fpplal°Iri^s‘^out 
of a suit brought by the respondents, a registered 
firm carrymg on business in firewood for a de 
claration that the demand from and lew of 
tax on them by the State for the period 
31-3-1945 were illegal and unjustified and for | 
refund amount of such sales-tax paid bv 

them. learned Additional City Civil Judse 

(2) ^e facts necessary for a disposal of this 
appeal may be stated briefly as the scope of the 
controversy in the suit lies within a narrow com 
pass. In or about December 1943, there was acute 
scarcity of firewood m the City and the Govern- 
ment were anxious to introduce in the Citv a 
system of rationing of firewood. For this nur 
po» it was necessary to provide for a regular 
and satisfactory supply of firewood. The respon 
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dent-fhm, who were engaged in firewood busi- 
ness, submitted to the Government that they 
had been cariying on the business of supplying 
firewood as commission agents for over 25 years, 
that if the Gov'ernment were to get all their sup- 
plies direct from the producers it would entail 
them much expenditure and suggested that thev 
may be employed to procure for the Government 
such quantity of firewood as tiie Government may 
require for distribution in tlie City. 

The Govenunent apparently accepted the pro- 
posal. On 31-1-1944, an agreement was entered 
into between the respondent-firm and the Com- 
missioner of Civil Supplies, Madras, under which 
the respondents undertook to supply such quan- 
tity of firewood as the Commissioner may from 
time to time require from the private forests and 
topes in particular areas of Chingleput and Nel- 
lore districts. Tlie respondents v>'ho were describ- 
ea as the “suppliers” were given exclusive mono- 
poly to transport the firewood from these areas 
to the City. The firewood was to be suoplied at 
prices which were fixed from time to time by the 
Government as the wholesale price for firewood 
within the City of Madras. This price was to be 
paid by the Collector of Madras to the suppliers. 
Paragraph 6 of this agreement is as follows : 

It is understood that ordinarily the suppliers 
will acquire the firewood by contract with the 
owners of the topes in the said areas 
The price fixed as the proper price for the 
Same shall be in relation to the sale price such 
that the suppliers (after paying the purchase 
Ptice and the expenses of cutting, transport 
and supply etc.) will have such margin oi pro- 
fit as the Govt, may deem fair and proper.” 

In pursuance of this arrangement, the course 
of dealings between the three parties, viz., the 
producers, i.e., the owners of the firewood, the 
respondent-firm and the Government was as 
follov/s: The respondent-firm were transporting 
the firewood from the areas specified and col- 
lecting fiom the Collector, or to be more accurate 
from the dealers to whom the firewood was even- 
tually consigned, the cost of firewood supplied by 
them, and after retaining a sum of Rs. 0-13-0 
per ton of casuarina and Re. 1-0-0 per ton of 
junglewood as their commission, paying over the 
balance to the sellers. It appears from the cor- 
respondence, that this rate of commission was 
fixed by the Government and agreed to bv the 
corners of the firewood, i.e., the sellers. When 
however, the respondents attempted to deduct 
more than the agreed rate of commission the 
sellers complained to the Government and w^ 
find the Board of Revenue passing proceedines 
warning the respondents against chargin'-^ more 
than the agreed and fixed commission Sub- 
sequently, there was another agreement entered 
into between the State and the respordent-firm 
on 9-10-1944, Ex. B. 4. Though the termrof thS 
agreement were not identical with the terms of 
the prior agreement there was no change in the 
course of deahngs between the parties A con- 
crete instance of such dealings is to be found in 
a letter address^ by the Firewood Movement 
Officer, Nellore District, to the Collector of Nel- 
lo^ on 11-10-1944, Ex. A-19. wherein he states: 
Casuarma firewood is paid for at Rs. 23-8-0 
per ton delivered at Madras wharf. Of this, 
^um of R.S. 0-13-0 is deducted by the Agency, 
This commission is authorised by the Govern- 
ment. The net price is therefore Rs. 22-11-0 
per ton.” 

We are not concerned with the subsequent cor- 
respondence between the Goveniment and the 
respondents and the complaints which sometimes 
the producers were making to the Government 
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again.st ihe unaaLhori.iod levy ol more than the 
agreed cu:'omlri3ioii by me respondents. 

(J) The rc.spon'leiit.'-l'irni obtained a licence 
under S. 8. Ariulras General Saies-tax Act, as 
coiTimiss ar i e' ^oils. Tiie v rc-tui nod a turn-over 
(.i i^,:v j*b Jor the year i944-4o and sub- 

n.iued th.;*' were entiilrd to the exemption 

indrr « i; oi liie AG. When the Sales-tax Olticers 
doniauatti .sales-ta.v on inis turn-over, the res- 
Pind''nt5; ol'jected on the ground that they had 
hiAM I'ippiying the lirewood on behalf of the 
nv.ners o.t tno iirev/oca who were the principal 
seders and they tool: only such commission as was 
'ixed by the authoiiiies. Tins objection was, 
iiowc-vc-r, overruled. The Uoputy Commercial Tax 
Oliicer held that having regard to the nature of 
iha iraiisaction anu other attendant circumstances 
the bivcincss of the r: spandents could not be 
corsidered to have been done on commission basis 
and hence their entire turn-over was liable to 
salos-tax. Tne respondents filed an appeal to the 
Coinmercial Tax Ofliccr, Madias, but the appeal 
was dismissed. The appellate authority took the 
view that though the respondents had been taking 
only a sum of He. 0-.13-0 or Rc. 1-0-0 for every ton 
of firewood supplied to the Commr. of Civil Supp- 
lies. they really sold the lirewood to the Commr of 
Civil supplies in fulfilment of a contract entered 
into by them as owners and they could not 
therefore be treated as selling agents of the per.sons 
from whom they got the firewood; that they 
were not also buying agents for the Commissioner 
of Civil Supplies; and they were therefore clearly 
liable, as dealers, to be taxed under the Madras 
General Salc.vtax Act. Thereupon the suit out 
<:f which this appeal arises was filed. 


(4* The application of S. 8 to the respondents 
depends upon a determination of the nature of 
thr concerned transactions, i.e., we have to as- 
certain whether the respondents v/ere buying or 
selling for an agreed commission on behalf ox 
known principals. If, from the course of dealings 
it is clear that the respondents were buying or 
selling on their own behalf, then of course they 
will not be entitled to the benefit of the provisions of 
S. 8. In our opinion, on the fact of the case, as 
lo which there is no dispute, only one conclusion 
IS possible, viz., that the respondents were acting 
merely as commission agents of the owners of the 
firewood, v/ho were the known seller-principals, 
though the language of the agreement, Ex. B. 4 
may, laken by itself, support the contention that 
t]:ic respondents v/ere treated by the Government 
as the sellers, there can be no doubt that the 
Government never treated the respondents that 
way. The Government knew, and proceeded thro- 
ughout on the basis that the sellers were the 
persons who owned the firewood. 


The Government, instead of themselves buying 
the fbewood from the owners, gave a sort of 
monopoly to the respondents to procure from the 
sellers the firewood' and to supply them, i.e., 
the Government. It was agreed, or in any event 
It, must be taken as an implied terms of the 
agreement between the parties, that the respon- 
dents should get a .commission, which itself was 
lixod by the Government. Ordinarily no doubt it 
is the principal who fixes the commission payable 
to the commission agent; but it must not be over- 
looked that we arc dealing with a set of circum- 
sf-ance.s out of the ordinary way. There was an 
emergency and the Government were acting under 
extraordinary powers conferred on them by 
emergency legislation in fixing the prices and in 
controlling the movement and distribution of 
essential commodities like firewood. That is why 
we find the Government in the interest of all 


parties, fixing the commission payable to the 
respondeucs as agents for the owners of the fire- 
wood. The Govt, having proceeded all along on the 
assumption that all that the respondents were 
entitled to was commission at a fixed rate, cannot 
now claim to treat them as mdependent dealers. 

We agree with the learned trial Judge’s finding 
that the plaintiff’s dealings come within the 
meaning of y. 8 of the Act and that therefore 
they are not liable to pay the tax. 

(,5» The appeal ihcrefore fails and is dismissed 
with costs. 

C/R.G.D. Appeal dismissed. 

A.I.K. 1953 MADRAS 593 (Vol. 40, C.N. 230) 

GOVINDA MENON J. 

Rajaratna Vadugunatha Pillai, Petitioner v. 
Srinivasa Raghava Aiyangar and others, Res- 
pondents. 

Civil Revn. Petn. No. 584 of 1951, D/- 16-10- 
1952. 

Couvt-fees Act (1870), S. 17 — Alienations 
ia favour of different persons at various times 
and places. 

Where the guardian of the plaintiff, 
when he was a minor alienated minor’s 
properties in favour of various defen- 
dants at various times and places, the 
cause of action as against all the defen- 
dants is not the same. Each of the aliena- 
tions is a different subject and in an ac- 
tion against them court-fee has to be paid 
soparatelv on each of them. AIR 1930 Mad 
833 (FB); AIR 1950 Mad 155, Disting. 

(Para 1) 

Anno: C. F. Act. S. 17 N. 2 Pt. 18, N. 16 Pt. 1. 
N. Rajagopala Iyengar, for Petitioner; Gov- 
ernment Pleader and Srinivasa Raghava Iyen- 
gar, for Respondents. 

CASES CITED : 

(A) (’30) AIR 1930 Mad 833: 

59 Mad LJ 469 (FB) 

(B) (’50) AIR 1950 Mad 155: 

1949-2 Mad LJ 565 

JUDGMENT : The order of the learned Su^ 
ordinate Judge directing court-fee to be paid 
on the several alienations separately is correct. 
'I'his is a case where the fourth defendant as 
guardian of the plaintiff when he was a minor 
alienated minor’s properties in favour of vari- 
ous defendants at various times and places. 
It cannot be said that the cause of action as 
against all the defendants is the same. But it| 
is contended on behalf of the petitioner that 
the subject is the same and therefore S. 17, 
Court-fees Act would not be applicable. What 
that section says is that where a suit embraces 
two or more distinct subjects court-fee has to 
be paid separately on the value of each sub- 
ject and not on the aggregate value of all the 
reliefs. There is no doubt that each of the alie- 
natiorus is a different subject and court-fee has 
to be naid on them separately. The leari^ed 
advocate for the petitioner relies upon two 
decisions of this Court in — ‘Parameswara 
Pattar, in re’, AIR 1930 Mad 833 (FB) (A) and 
— ‘Thangaswami Pillai v. Dhanabagyammal*» 
AIR 1950 Mad 155 (B). Neither of these cases 
is one to set aside the alienations in favour of 
different persons at different times and in my 
opinion these cases cannot apply. 

(2) This civil revision petition is dismissed 
with costs. The petitioner will be given two 
months* time from this date to pay the court- 
fee. 

C/H.G.P. Revision dismissed. 
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SUBBA RAO J. 

Bojja Venkataraju, Petitioner v. The State of 
Madras, represented by the Secretary to 
Government, Local Administration Dept., Fort 
St. George, Madras, Respondent. 

Writ Petn. No. 200 of 1952, D/, 12-9-1952. 

Village Panchayats Act (10 of 1950), 

LegaUty^ ~ President — 

.The Inspector of Local Boards acts 
BlegaUy in removing the President under 
• S. 47 (1) in respect of acts alleged to have 
been committed by him prior to the date 
when the Act came into force. (Para 5) 

Subramaniam and J. V. Krishna Sarma, 

ii Siir'gsfnt-r" ,f s 

to quash the order of the Government 

SoSso' a ‘’ 4 ’“ o- c- »“ 

P®*^itioner was elected president of 

li “ r‘ - “IS 

Board s LuSt See*!? th“S,?on 4 ?',„ sSf ‘ 

Office^ T^^that removed from his 

oy d„4. i„„, iSd'UoSJS 

iL~si"r.Mr£ 55„“id“ 

was residing ^n that place as 

bars to" aUendIhe meetfolllnd" thaTVh" 

denying the allegations explanation 

Boards made anSr iated 28 

the said Boj.ia VenkatarahT removing 

the President of the Bhogann^^m ^ d 

Boa^rd with effect from 4-9-!9M Thp 

filed an appeal to th<» petitioner 

Government declined to in^rfere w1?h 
of the Inspector of Local Boards N 

’■ Si.'Ssra fiaih 

to the ewreee p^vlslSS"* s 

.U S Sf,h?a"ct“SSpf.M „‘f » “ 

3. »r.s 

there a finding that the irrp(Tiiian*+?i°*^ 
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(4) The question of mala fides was based 
upon the following aUegations; In the village 
there were two groups of Congressmen, one 
the ministerial group and the other anti-minis- 
terial group. The petitioner belonged to the 
anti-mmisterial group. An attempt was there- 
fore made through the Secretary of the All 
India Congress Committee to influence the 
Minister in charge to amalgamate Bhogapuram 
Panchayat with the neighbouring Panchayat 
Boaid and when that attempt failed, to get fhe 
petitioner removed from the office. To substan- 

fn allegation, the learned counsel 

petitioner stated that petitions were 
sent tnrough the Secretary, All India Congresf 
Committee who forwarded the same with his 

recommendation to the Minister-in-charge, and 

infireit^ in charge took personal 

inteiest in the file and expeditiously passed 

^ month. A perusal of the records 
support the allegations made against 

rt submitted to the 

Court disclose that a petition for amalnamatinn 

through the Secretary. Alf India 

Committee who forwarded it to the 
Minister in charge with a note “Please look 
into the matter and do the needful.” 

records disclose that notwith- 

ihn recommendation of the Secretary, 

Boardr?n''m^'^ directed the Inspector of Loc^l 
Boards to make an enquiry and he reported 

hf ‘ intere^sts of 

mlnd^h"on ^thi Accepting the recom- 

ntspl Go^vernment dropped the pro- 

«°ae n showing that the Governrnent 

Seeref recommendation of the 
Secretary, it ^ shows that notwithstanding the 
recommendations, they disposed of the matter 

it"il^"sa?d"That”thr°'^ri°^ petitioner. Then 

petition mentioned in the 

petition forwarded to the 

™fhon proceedings, but a petition sent Tut.!^ 
quently. No doubt, an allegation to that effect 

^fiLn affidavit and it was Lt spe- 

cifically denied in the counter, but the record-? 
submitted to the Court do not show that any 
such petition was forwarded to the Govern 

idnn Sf “n hke the other petil 

^ 2 place in the records 

I cannot therefore accept the allegation that 
some other petition was sent with th^recom! 
menda.ions of the Secretary of the All India 
Congress Committee to the^Minister-i>-clmr^p 
From the mere fact that the petitioner belofgid 
I'’? opposite group working against the 
official Congress, and from the other landawf 
circumstance that the Secretariat ^ laudable 

the matter exceditiously Tfind it 

to hold that either the Lvernmenr^°^®' 4 'l^® 

the ministerial grouo or t^rmf.h ^ 
influential quarter f hold some other 

before me ffiat the peSner 

tiate the allegations mad2 in thf n.A" ® 

iDust nnpp ^<Toir\ 1^ tn© p©tition, I 

tha^wMle' u“fs' ^PPlications'^refore" me! 
offid^ sSLld "act S"ona °rdr-'^""S 

hers of the’ nnhil important that mem! 

SnW€f 

the allegations mlde substantiate 

ad^^aSc^e5"S"y"thSTaS Yhf 


594 Madras 


Yenkataciiallam V. Palayam (Somasunclaram J.) 



tioner. The learned counsel argued that the 
Inspector of Local Boards acted illegally in 
removing the President under S. 47(1). Madras 
Village Paiichayats Act, 1950 in respect of acts 
alleged to have been committed by the peti- 
tioner prior to the date when the Madras Vil- 
lage Panchayats Act came into force. Section 
47(1) reads: 

“The In.spector may, by notification and with 
effect from a date to be specified therein, 
remove any president or vice-president who, 
in his opinion, wilfully omits or refuses to 
carry out or disobeys the provisions of this 
Act or any rules, by-laws, regulations or law- 
ful orders issued thereunder, or abuses the 
powers vested in him.” 

This Act came into force on 1-4-1951, Prima 
facie, therefore, the omission or r*efusal to carry 
out, or disobedience to the provisions of the 
Act or the rules framed thereunder must neces- 
sarily relate to the acts committed, or omis- 
sions made, after the Act came into force. But 
the learned Government Pleader contended that 
by reason of the transitory provision, the 
Inspector of Local Boards has a power to take 
into consideration acts done by the President 
at a lime prior to the date when the Act came 
into force. He relied upon S. 131 in support 
of his contention. Section 131 says: 

“With regard to the first _ reconstitution in 
accordance with the provisions of this Act of 
Panchayats in existence at the commence- 
ment thereof, and otherwise in first giving 
effect to the said provisions, they shall be 
read subject to the rules in Sch. III.” 

Schedule III deals with transitional provisions. 
There is no rule in Sch. Ill enabling the 
Inspector of Local Boards to take into consi- 
deration the acts done by the President in 
contravention of some provisions of a different 
Act. Rule 13 only saves any action taken by 
any authority before the commencement of the 
Act unless that is inconsistent with that 
Act. I, therefore, agree with and accept the 
contention of the learned counsel for the peti- 
tioner that the Inspector of Local Boards can- 
not take into consideration acts done or omis- 
sions made by the petitioner in his capacity 
as a President functioning under a different 
Act. Even so. the learned Government Pleader 
contended that the Acts taken into considera- 
tion by the Inspector of Local Boards related 
only to a period after 1-4-1951. Even a perusal 
of the counter-affidavit filed on behalf of the 
Government shows that all the acts were 
committed long prior to the Act came into 
force. The meetings alleged not to have been 
convened relate to the years 1948, 1949 and 
3950. The three members were disqualified in 
the year 1944. The expenditure incurred by the 
petitioner in respect of the hamlet in which 
he was living related to a period ending with 
31-3-1951. The Harijans were prevented from 
attending the office long prior to the Act came 
into force. 

The order passed upon the said facts is, in 
my view, contrary to the provisions of S. 47(1) 
of the Act. The Inspector of Local Boards 
therefore acted illegally in removing the Pre- 
sident of the Panchayat Board under S. 47(1) 
of the Act. For the aforesaid reasons, I quash 
the orders of the Inspector of Local Boards and 
the Government of Madras. As regards costs, 
I do not think this is a fit case for awarding 
costs to the petitioner. As I have already stated, 
he made grave allegations against the Govern- 
ment and failed to establish the same. Further, 


the point now raised has not been specifically 
stated in the affidavit filed in support of the 
petition. For the aforesaid reasons, I direct the 
parties to bear their own costs. 

B/V.R.B. Orders quashed. 
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SOMASUNDARAM J. 

Havildar Venkatachallam, Petitioner v, Sap- 
par Palayam and another, Respondents. 

Criminal Revn. Cases Nos. 647 and 640 and, 
Cr. Revn. Petns, Nos. 641 and 642 of 1951, D/-* 
6-11-1952. 

Criminal P. C. (1898), S. 145 — Duty of Court 
to maintaift civil Court decrees. 

In a case where the petitioner after going 
to civil Courts several times and obtaining 
an order in his favour, is frustrated in his 
attempts to be in possession by the high 
handed action of the counter petitioners, it 
is the duty of the Magistrate to support the 
decisions of the civil Courts and see, as far 
as possible, that the decrees of the civil 
Courts are maintained by declaring the 
petitioner to be in possession of the pro- 
perty. Otherwise it would only amount to 
putting a premium upon the high handed 
and unlawful activities of the other side. 

(Para 2) 

Anno: Cr.P.C., S. 145 N. 10, 11, 43, 45. 

A. Dorairaj, for Petitioner; Public Prosecutor,, 
foi' iiie State. 

ORDER: Cr. R. C. No. 647 of 1951: This is 
a revision filed by the petitioner in the lower 
Coiii't against the order passed under S. 145* 
Cr. P. C. in M. C. No. 18 of 1951 of the file- 
of the Additional First Class Magistrate, Saida- 
pet, in which the counter-petitioners (respon- 
dents herein) were declared to be in possession 
of the disputed land. This is one of those cases- 
where the petitioner after going to civil Courts 
several times obtaining an order in his favour 
is frustrated in his attempts to be in possession 
by the high handed action of the counter-peti- 
tioners. The land was assigned to the petitioner 
on 29-0-1924. On account of the trouble given 
by the counter petitioners and their attempts 
to disturb the possession of the petitioner 
herein, a suit was filed by the petitioner in 
O. S. No. 449 of 1926 on the file of the District 
Munsif’s Court, Poonamallee. The title was 
declared to be in favour of the petitioner and 
possession was directed to be given to him. He 
filed E. P. No. 1083 of 1927 and obtained deli- 
very of possession on 24-1-1927. The appeal 
against the decree and judgment of the District 
Munsif filed by the counter-petitioners in A. S. 
No. 310 of 1927, District Court, Chinglemit, was 
dismissed on 3-5-1929, Subsequently after two- 
years, the counter-petitioners again attempted 
to disturb the possession of the petitioner 
herein. The petitioner filed C. C. No. 1132 of 
1929 before the Stationary Sub-Magistrate, 
Saidapet, and there the counter-petitioners gave 
an undertaking that they would not interfere 
with the possession of the petitioner herein. 

(2) Things went on smoothly till 1941 and 
again the cr.-petnrs. attempted to disturb the 
possession of the petitioner. Thereupon, the 
petitioner filed O. S. No. 144 of 1941 on the file 
of the District Munsif^s Court, Poonamallee, 
for an injunction restraining the counter-peti- 
tioners from interfering with his possession and 
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enjoyment and the suit was finally disposed of 
on 15-8-1941, giving a permanent injunction 
against the counter-petitioners from interfering 
with the possession of the petitioner. Having 
failed in their attempts the counter-petitioners 
clandestinely in league with the village Munsif, 
who happened to be on their side, obtained 
patta for the land. Thereafter on representa- 
tions being made by the petitioner to the higher 
authorities, the patta was cancelled and re- 
transfer was ordered on 12-3-1948. In spite of 
this, the counter-petitioners again started giving 
trouble and the Magistrate under these circum- 
stances instead of declaring the petitioner to 
be in possession of the properties has put a 
premium upon the unlawful activities of the 
counter-petitioners and declared the counter- 
petitioners to be in possession of the property 
It IS the duty of the Magistrate in cases like 
this to support the decisions of the civil Courts 
^d see, ^ far as possible, that the decrees of 
the civil Couns are maintained. Otherwise it 
would only amount to putting a premium upon 
Jie high handed and unlawful activities of the 
.other side In the circumstances, I declare the 

in possession of the property 
and forbid and restrain the counter-petitioners 
respondents) herein from interfering with the 
possession of the petitioner. 

(3) In Cr. R. C. No. 648 of 1951 the petitioner 
has purchased a portion of the property from 
the petitioner in Cr R. C. No. 647 of 1951 and 
he should therefore be declared to be in posses- 
sion of the portion of the property which he 

has purchased. The counter-petitioners arl 

also^ restrained from interfering with the nos 
session of the petitioner in Cr. R. C. No 64rof 

(4) The petitions are allowed. 

B/D.R.R. Petitions allowed. 
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menon and 

BASHEER AHMED SAYEED JJ. 

J. Loomchand Sait, Appellant v. The Official 

ssa. B-"!- s.: 

O. S Appeal No. 88 of 1951. D/- 17-12-1952 
Of ”9 - Sanction 

In the ^sence of specific terms that 
sanction should be previously obtained 
sanction required by the Official Liquidators 
could be given by the concerned authority 
at any time, even after the proceedines 
have actually been instituted or even in thi 

^ussll proceedings. Case law dis! 

^ (Para 7) 

Anno: Companies Act, S. 179 N. 1 

(b) Comjpanies Act (1913), Ss 177 9 « 9 a 

Form of c^plaint. ' • ^ 

Even if the proceedings are not in the 
name and on behalf of the company, they 

through us liquidators when the Official 
Liquidators have taken the proceedings in 
the matter of the company in liquidatinTT 
, 18 All 198 (FB), AIR 1933 All 7^9 (FB)‘ 
Itel. on. (Para 8 ) 

Anno: Companies Act, S. 282 A N. 1 . 

(c) Constitution of India, Art. 20(2) ^ DouhT*. 
punishment — (Companies Act (1913) S 2 R 9 Ai 
-- (Criminal P. C. a898), S 403) 


Section 282-A of the Companies Act 
cannot be ^ construed as providing for a 
double punishment. It is only an alternative 
punishment arising when default is com- 
mitted. Section 282-A does not offend 
against Art. 20 ( 2 ) of the Constitution. 

^Aiino: Com. Act, S. 282-A N. 1; Cr.S^.) S.^403 

(d) Banking Companies Act (1949), S 450 
-- Abse^ice of rules. ^ ^ 

It cannot be validly urged that the pro- 
ceedings that have been instituted and have 
been investigated into by the Judge sitting 
on the Original Side and dealing with 

without jurisdiction 

defective or 

non-framing of 
the rules under S. 45-G. (Para 10) 

« <19«). Ss. 45A, 

The proper and competent Court con- 
templated by the scheme of the Act would 
only be the High Court and not the Presi 
dency togistrate’s Court, even if tL 

A^R ^ summary way 

DfsUngrlh^d n") 

ha^bein tha?nf Procedure followed 

u ^ summary way it 

proceedhi-rfnr^^?L ^ p*?®® dealing with 

proceeclint^s for the winding up of the 

“• “"PMent to ay 

dulS, 'SgffiS' <>9«). s. 28S.A™ fS.. 

To_ render the accused liable to the penal- 
ties imposed by S. 282-A there shonM ho 

proof of fraudulent intention 7 Common 
Pleas 405, (1906)-1 KB 534, Ref 

Anno: Companies Act, S. 282A N. 1 . 

XT 1 . Rao and T K Rnmar. 

CASES CITED: 

(A) (’48) AIR 1948 PC 82: 49 Cri LT 
l»lf 52 M Lj‘ 405 “ 

®i95”Sl u'sil” “ ™ "9^ 

('i; {i! Hi ’S S- « Mad .57 

ILR (1937) All 779: 39 Cri LJ 88 

!?. '<'® HI K gf. if «■ S'S II 

(K) (96) 1896 All WN 28* 18 All IQfl 

(L) (*33) AIR 1933 All 789* 55 AirQ? 9 ^T?m 

(M) (’50) AIR 1950 Mad 657* (Cri R C No ^ 0 ^ 

of 1949): 1950-1 Mad LJ 314 ^ 

(N) (’44) AIR 1944 Mad 424* ICri R r* tvto 

(oT r36)^ AIR LJ 347 

(S 7 common PlealVof-' 

(Q) (1906) 75 LJKB 329* flQOa^ 1 TTR kqa 

ill ffl ?«" afstcdo!) a'c??7 “ 

I W .? U gf yo?<&|J”. Ch 331 

(U) (’49) AIR 1949 Mad 657. 50 Cri LJ 917 
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BASHEER AHMED SAYEED J. : The appel- 
lant in this appeal is one Loomchand Sait, who 
was the Managing Director of the Peerdan Johar- 
mal Bank Ltd., in liciuidation. He has preferred 
this appeal against the order of Krishnaswami 
Nayiidu J. who held that the appellant had acted 
fraudulently and had brought himself within the 
purview of’ S. 23^-A of the Companies Act. The 
learned Judge found all the charges framed against 
him proved and sentenced him to pay a fine of 
P.S. 1000 and directed him to pay Rs. 42. 527-12-9, 
deliver the jewels, particulars of which were given 
in the schedule to the charge excepting some 
three items referred to in the judgment and also 
to pay a sum of Rs. 87,000 plus Rs. 199-12-0 being 
the value of the securities wilfully misapplied by 
the said appellant on or before 12-9-1951. In de- 
fault. h(! ordered that the appellant should under- 
go imprisonment for two years. The appellant 
was given time till 12-9-1951 to which date the 
matter stood adjourned. On 14-9-1951, the appel- 
lant having failed to comply with the order, dated 
29-8-1951, the matter came up before the learned 
Judge on li-9-1951. The respondent was ordered 
to undergo imprisonment as directed in the order 
dated 29-8-1951 for a period of two years and that 
tne necessary warrant should issue. Tliis appeal 
is preferred again-st the said order. 

C2) The earlier history of the application taken 
out by the Official Liquidators of the said Peer- 
dan Joharmal Bank Ltd., in Thiruchirapalli (in 
liquidation) under S. 282-A of the Companies Act, 
for passing appropriate orders against the res- 
pondent, has been elaborately set out in the order 
passed by Krishnaswami Nayudu J. under appeal, 
and it is therefore unnecessai-y to traverse the 
entire ground in this judgment. Suffice it to men- 
tion that the application of the liquidators in its 
final form was ordered by Mack J. on 11-1-1950 by 
which he held that the appellant was liable to 
bring in a sum of Rs. 2.00,000. being the value of 
the securities, jewels and of the unaccounted cash 
balance. He was directed to pay a fine of Rs. 
1000 under S. 282-A and ordered to pay up within 
three months the sum of Rs. 2,00,000 and in de- 
fault sentenced to suffer imprisonment for a 
period of two years. The appellant preferred O. 
S. A. No. 20 of 1950 against this order of Mack 
J. Tile appellate Court set aside the order of 
Mack J. and remanded the application to be heard 
and disposed of in an elaborate judgment deliver- 
ed by the Honourable the Chief Justice sitting 
with Viswanatha Sastri J. On remand, Krishna- 
swami Navudu J. after hearing the evidence on 
behalf of the applicants, the Official Liquidators, 
framed three charges against the appellant on 
25-4-1951 under S. 282-A Of the Companies Act. 
After holding an elaborate eniquiry into the said 
three charges, which have been set out in the 
order of the learned Judge, and after giving 
every opportunity to the appellant who was re- 
presented by counsel to cross-examine the appli- 
cant’s witnesses and also adduce defence evid- 
ence, the learned Judge, as already stated, came 
to the conclusion that the charges had been prov- 
ed and imposed the sentence of fine of Rs. 1000 
and imprisonment for two years. 

(3) When the appeal came on for hearing before 
us the appellant wanted legal counsel to be ap- 
pointed by the Court to conduct his case, but 
we could not persuade ourselves to comply with 
his request. Tliereupon, the appellant engaged 
the services of Mr. Rajah Aiyor assisted by three 
other counsel. Mr. Rajah Aiyar argued the ap- 
peal at length and placed before us every aspect 
of the case v;hich was in favour of the appellant. 


We are thankful to Mr. Rajah Aiyar for his able 
argument. 

(4) After having heard the arguments of Mr. 
Rajah Aiyar and those of the Official liquidators 
and having perused the entire evidence in the 
case, both oral and documenta^, and having con- 
sidered all the legal points raised by the learned 
counsel on both sides and having given our anxi- 
ous consideration to the case, we have come to the 
conclusion, for the reasons set out hereinafter, 
that there are no merits in this appeal, that the 
order under appeal should be confirmed and that 
the appeal dismissed. 

(5) The first point that Mr. Rajah Aiyar has 
urged on behalf of the appellant is that no leave 
lias been obtained by the Official Liquidators for 
instituting proceedings against the appellant 
under S. 232-A of the Companies Act, as required 
by S. 179 of the said Act. Mr. Rajah Aiyar has 
invited our attention to the language of S. 179(a) 
of the Companies Act which is to the following 
effect: 

"The Official Liquidator shall have power, with 

the sanction of the Court, to do the following 

things: (a) to institute or defend any suit or 

prosecution, or other legal proceeding, civil or 

criminal, in the name and on behalf of the 

company, etc." 

and contends that the sanction of the Court for 
instituting criminal proceedings against the ap- 
pellant was a condition precedent and that, in- 
asmuch as no sanction was obtained by the Official 
Liquidators for the filing of the present applica- 
tion against the appellant the proceedings against 
him are vitiated by this serious legal defect. He 
also drew our attention to the fact that the order 
of appointment given to the Official Liquidators 
also did not co'.itain any power authorising the 
Official Liquidators to institute proceedings under 
S. 179 (ai of the Companies Act. The first order 
passed by Mack J. on 22-11-1949, it has been point- 
ed out, does not give authority to the Official Li- 
quidators to institute criminal proreedings under 
B. 282-A, but only under S. 238-A of the Act. 

The notice of motion alone mentions for the 
first time S. 232-A along with other sections. This 
section has been introduced by the Official Liqui- 
dators without sanction from the Court in the 
said notice of motion. Therefore, it is urged by 
Mr. Rajah Aiyar that the proceedings are incom- 
petent and improper. If reliance were to be 
placed on the order dated 11-1-1950, Mr. Rajah 
Aiyar would argue, that that order having been 
set aside by the appellate Court which treated 
the application as one under S. 238-A did not 
hold the field any more. So, it was not of any 
avail, though it mentions that the advocate of 
two creditors made a request that the appellant 
might be dealt wuth under S. 282-A and that 
action was therefore taken under that ' section 
by the learned company Judge. Sec. 282-A says 
that action has to be taken "on the complaint 
of the company" and that it was not enough that 
the creditors of the company made a request to 
treat the application of the liquidators as one 
under S. 2G2-A; nor was it open to tlie learned 
Judge to take action *suo motu\ no complaint 
having been made under S. 282-A of the Act. 

(6) It must, however, be observed that though 
the appellate order says that S. 238-A did not 
apply and directed that the application should be 
enquired into and disposed of under S. 282-A stlU 
the point of want of previous sanction, was not 
raised before the said appellate Court, nor even 
before the learned company Judge, who passed the 
ftrdcr under appeal. 
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(7) We have carefully examined the language 
of S. 179(a) of the Companies Act and also the 
various other sub-clauses of which this section is 
comprised. We do not think that the language 
of the section warrants the interpretation put 
upon it by the learned counsel for the appellant 
that it enacts that previous sanction should be 
obtained by the Official Liquidators for institut- 
ing criminal proceedings against the defaulting 
managing director. If it were the intention that 
previous sanction should be obtained for institut- 
ing criminal proceedings, the language of the sec- 
tion v/ould have been in a mandatory form as 
contained in various enactments such as the Civil 
Procedure Code, and the Criminal Procedure Code 
and certain other Acts where it has been provided 
that “no suit or proceedings shall lie or be taken 
without the previous sanction” of the Court or the 
authority concerned (Vide Ss. 195 and 193, Cri. 
P. C.. S. 92 C. P. C., S. 70 of the Stamp Act, S. 223 
of the Local Boards Act and S. 399 of the City 
Municipal Act). Far from being a prohibitory sec- 
tion, as is the case in other enactments, the sec- 
tion in the Companies Act is an enabling one 
which says that the liquidators shall have power, 
with the sanction of the Court, to institute cri- 
minal proceedings. We do not think that there 
is sufficient justification for us to import into the 
language of S. 179 the words “previous sanction”. 

If the v/ords “previous sanction” were to be im- 
ported into this section, then the administration 
of the affairs of the company in liquidation under 
the various sub-clauses of this section would be- 
come well nigh impossible, for, it would then 
become necessary that the liquidators should run 
up to the Court even for ordinary acts of admi- 
nistering the properties and affairs of the com- 
pany. At that rate, it would be inconceivable 
that the administration of the company in liqui- 
dation could ever be carried on. So, it is that the 
section has provided in general terms that the 
liquidators shall have power, with the sanction of 
the Court, to do acts which are enumerated in 
the various sub-clauses without laying it down 
that such sanction is a condition precedent to the 
taking of steps for the administration of the com- 
pany by the Official Liquidators. On the point 
that previous leave is necessary, the learned coun- 
sel has invited our attention to a decision in — 
‘Gokulchand Dwarkadas v. The King’, AIR 1948 
P. C. 82(A), wherein it has been observed that S. 
537 Cri. P. C. does not cure the lack of leave.* 
We do not think that in the circumstances of this 
case that decision has any applicaton. Reference 

has also been invited to the decisions in ‘Than- 

gamani In re, AIR 1951 Mad 610 (B), — ‘Dowood 
Mohideen v. Sahabdeen’, AIR 1937 Mad 667 (C) 
to support the contention that the general power 
to institute proceedings is not sufficient and that 
leave is a condition precedent for the filing of 
the complaint under the Companies Act. On the 
facts of this case, we are unable to see that these 
decisions have any bearing. 

In the absence of specific terms that sanction 
should be previously obtained, it follows as a 
necessary corollars^, that the sanction required bv 
the Official Liquidators could be given by the con 
cemed authority at any time, even after the Pro- 
ceedings have actually been instituted or ^en 
/in the course of the proceedings. On the materials 
placed before us by the Official Liquidators we 
find that, as a matter of fact, the learned com- 
pany Judge has given the sanction to institute 
proceedings under S. 238-A of the Companies Act 
even before the institution of the proceedings took 
place and has also given further sanction under 
S. 282-A of the Act, in the course of the applica- 
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tion taken out by the liquidators for proceedings 
against the appellant. In the order passed by the 
learned company Judge in Appln. No. 3054 of 1949 
on 22-11-1949, the Official Liquidators were direct- 
ed to file an application for the commitment of 
the appellant to prison for violation of the direc- 
tions given to him on 7 and 14-10-1949. In the 
notice of motion in Appln. No. 4572 of 1949, the 
applicants prayed for appropriate orders under Ss. 
23S-A and 282-A. This notice of motion was filed 
under four sections, viz., 183, 185, 238-A and 282-A 
of the Companies Act and under Rule 9 of the 
Original Side rules and under the Banking Com- 
panies Ordinance dated 23-9-1949. Paragraphs 21 
and 22 of the affidavit filed in support of the 
notice of motion in Appln. No. 4572 of 1949 men- 
tion that the appellant had rendered himself liable 
to be dealt with under Ss. 238-A and 282-A of the 
Companies Act and that it was therefore, just 
and necessary that the Court should be pleased 
to summon Loomchand Sait, the appellant, and 
commit him for contempt of Court and pass ap- 
propriate orders under Ss. 238-A and 282-A of the 
Companies Act. It is, therefore, clear that the 
Court w^as approached by the Official Liquidators 
not merely under S. 238-A but also under S. 282-A 
of the Companies Act. 

While the order of Mack J. proceeded at the 
outset to state that he had treated the applica- 
tion substantially as one under S. 238-A for punish- 
ing Loomchand Sait for breach of his obligations 
■under sub-ss. 1 and 2 of S. 238-A, in the course 
of his order, at a later stage, the learaed Judge 
has observed as follows ; 

“There is abundant material before me to commit 
Loomchand Sait immediately to prison to unaer- 
go the maximum sentence of two yeai*s rigor- 
ous imprisonment on these counts proved 
against him under S. 238-A (l)(b). I should 

have had no hesitation in adopting this course 
but for a plea made by Mr. Ganapati Aiyar on 
behalf of the two creditors that in their own 
interests and in the interests of the general 
body of creditors action may be taken instead 
under S. 282-A of the Companies Act as, if Loom- 
chand Sait is sent to prison, the creditors may 
not recover a substantial dividend as they would 
be deprived of his assistance in recovering the 

bank’s liabilities I have decided to give 

Loomchand Sait in view of his having run this 
bank for nearly 17 years an opportunity of im- 
plementing his assertion that he can still find 
16 annas in the rupee to be paid to his credi- 
tors and to apply to this case S. 282-A under 
which also this application has been filed and 
not to send Loomchand Sait immediately to 
prison though he richly deserves it in view of 
my findings under S. 238-A.” 

In para. 7 of his order, the learned Judge further 
discusses the scope of both Ss. 238-A and 282-A 
and the various requirements that have to be 
satisfied for action being taken under either of 
the sections and finally winds up by saying that 
it would be manifestly desirable in the interests 
of winding up administration and that he could 
see no legal impediment in the way of S. 282-A 
being applied in suitable cases in the interests 
of creditors, although the immediate commitment 
to prison of the delinquent director or managing 
agent under S. 238-A would be legally justified. 

A reading of the relevant passages of the order 
of the learned company Judge referred to and 
extracted above would clearly prove that even if 
it were contended with any force that previous 
sanction had not been accorded to the Official 
Liquidators for instituting criminal proceedings 
such sanction had been actually given to the Offi- 
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cial Lioiiidato.rs in the course of the proceedings 
by the learned company Judge. Since we are of 
the opinion that S. 179 of the Companies Act 
does n jt preclude the giving of sanction by the 
concerii^'d authority even in the course of the 
proceed mgs or on application, we do not think 
that lucre is anything v.rcaig in the learned com- 
pany Judge having accorded sanction in the 
cour.^e of the proceedmgs. In this view’, it v/ill 
be lutilu to contend that the OfTicial liquidators 
had not obtained sanction from the Court for 
msUtuLing criminal proceedings which have ter- 
minated in the conviction and sentence of tiie 
appellant. V/e think S. 179 has been substan- 
tially complied with, there being no statutory 
prohibition against proceedings being instituted 
without the previous sanction of the Court. S. 
17 of the Presidency Towns Insolvency Act, we 
may state, has been interpreted to mean that 
sanction could be given even during the course 
of the proceedings. 

The learned Official Liquidators have invited 
our attention to the decisions in — ‘Mrityunjay 
V. Provot Kumar’, AIR 1953 Cal 153(D): —‘The 
Official Receiver, Coimbatore v. Kanga’, AIR 1922 
Mad 51(E); —‘Emperor v. Bishan Sahai 
Vidyarthi’, AIR 1937 All 714(F): — ‘Subramania 
Aiyar v. The Pondanur Bank Ltd. Thiruvada- 
marudur', AIR 1947 Mad 343(G‘, and — ‘Laduram 
Mathmul v. Nandalal’, AIR 1920 Cal 113(2) 
(H), wherein the broad principle has been 
enunciated that the grant of leave is a matter 
between the Court and the receiver or the Offi- 
cial Liquidators and that the sections requiring 
leave of the Court in the Companies Act and 
in the Insolvency Acts are only administrative 
provisions which are the matters entirely between 
the Official Liquidators or the Official Receivers 
and the Court. It is also urged by the leanied 
Official Liquidators that if leave is not obtained, 
it will be merely an error which can be recti- 
lied at a later stage. In the view we have taken, 
\vc do not think that we need go into this ques- 
tion any further. The learned Official Liqui- 
dators have invited our attention to a compa- 
rison of S. 171 with S. 179 of the Companies 
Act and they urge that the language of the 
two sections is different, that whereas S. 171 
of the Companies Act requires that leave should 
l)c obtained as a condition precedent, the same 
is not the case with S. 179 of the Act. They 
have also relied upon the decisions in — ‘Bhagi- 
rath Chandra v. Emperor’, AIR 1948 Cal 42(1) 
and — ‘Sunilchandra v. Krishnachandra’, AIR 
1949 Cal C89(J). where even the requirements of 
S. 171 have been liberally interpreted. 

(8) ]\Ir. Rajah Aiyar has next urged that the 
complaint in this case by the Official Liquidators 
ought to have been filed in the name and on 
behalf of the company, and that, in this case, 
it has been filed merely by the Official Liqui- 
dators of the company. The proceedings are not, 
according to him, in the name and on behalf 
of the company as required by law. He invites 
our attention to S. 177 of the Companies Act, 
which provides for the formalities to be observ- 
ed in proceedings under the Companies Act. S. 
177 is to the following effect : 

"The Official Liquidator shall be described by 

the style of the Official Liquidator of the 

particular company in respect of which he is 

appointed, and not by his individual name.” 

The question is whether the requirements of 
this section have been substantially complied 
with by the form in which the proceedings have 
been instituted by the Official Liquidators of the 


company before the Court dealing with the 
company matters. It is true that S. 282-A says 
that action is to be taken on the complaint of 
the company and Mr. Rajah Aiyar would urge 
that the Judge cannot take any action 'suo 
motu*. In this case, the Official Liquidators it 
is that have moved the Court for the investi- 
gation into the default committed by the appel- 
lant and. as has already been pointed out, the 
notice of motion filed by the liquidators has 
been filed only under S. 282-A as v;ell as the 
other sections. There is, therefore, no question 
of the Judge taking action ‘suo motu’ in this 
case. The complaint has been by the liquidators 
on behalf of the company for which they have 
been appointed Official Liquidators. Besides, an 
examination of the cause-title of the application 
and the notice of motion that have been taken 
out by the liquidators clearly set out that the 
applications are in the matter of the Companies 
Act 7 of 1913 and in the matter of the Peerdan 
Joharmal Bank Ltd. in liquidation and the pro- 
ceedings are stated to be between N. Krishna- 
swami Aiyangar, the petitioner and Peerdan 
Joharmal Bank Ltd. the respondent and also 
between A. Balasubramaniam and C. S. Vidya- 
sankaran, joint Official Liquidators, applicants 
and J. Loomchand Sait, respo.ndent. 

It is true that the applicants in the said ap- 
plication and the notice of motion have not 
been described as the Peerdan Juharmal Bank 
Ltd. (in liquidation) by the joint official liqui- 
dators, Messrs. A. Balasubramaniam and C. S. 
Vidyasankaran. The question is as to whether 
by their inscribing their name as they have ac- 
tually done instead of adopting the form which 
they should have done, it v;ould be so serious 
a defect as to vitiate the entire proceedings 
and whether it would go to prove that the pro- 
ceedings have not been in the name and on 
behalf of the company. In our opinion, the non- 
compliance with this formal requirement in the 
matter of the description of the applicants in 
the said notice of motion and the application, 
cannot and will not alter the substance of the 
applications which, we have to state, are sub- 
stantially in the name and on behalf of the 
company. In — ‘Muhammad Yusuf v. The 
Himalaya Bank Ltd', 18 All 193 (F.BD (K), it 
has been held that w’here the Official Liquidator 
described himself merely as ‘‘the Official Liqui- 
dators. the Himalaya Bank Ltd, in liquidation” 
and did not describe himself as "The Himalaya 
Bank Ltd, in liquidation, the plaintiff”, there 
was a substantial compliance with the provisions 
of Act 6 of 1882 (the Indian Companies Act) 
and that even if it w’as considered that any 
amendment was necessary under the Civil Pro- 
cedure Code such an amendment would not in- 
troduce a new plaintiff into the suit so as to 
let in the operation of S. 22 of Act 15 of 1877. 
Limitation Act. Even so. in — ‘Shiamlal 
Diwan v. Official liquidator. U. P. Oil Mills Co. 
Ltd', AIR 1933 All 789 (F.B.) (D, the learned 
Judges have held that even if the proceedings 
are not in the name and on behalf of the 
company, they must be deemed to be by the 
company through its liquidators when the Offi- 
cial Liquidators have taken the proceedings in 
the matter of the companj' in liquidation. We 
do not think, therefore, that there is ai\v grave 
defect in the omission committed in the manner 
and form of description of tire applicants in the 
two applications that have been filed by the Offi- 
cial Liquidators in this matter. 

(9) A more substantial point of law that has 
been urged by Mr. Rajah Aiy-ar, tlie learned 
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•counsel for the appellant, is that under Art. 
20(2) Of the Constitution of India, no person can 
be prosecuted and punished for the same offence 
more than once. He contends that S. 282-A of 
the Companies Act provides a double punish- 
ment in that it provides for a fine not exceed- 
ing a thousand rupees also a teriti of imprison- 
ment not exceeding two years for the same offence. 
The terms of S. 282-A are as follows : 

"Any director, managing agent, manager or 
other officer or employee of a company who 
wrongfully obtains possession of any property of 
a company, or having any such property in 
his possession wrongfully withholds it or wil- 
fully applies it to purposes other than those 
expressed or directed in the articles and autho- 
rised by this Act, shall, on the complaint of 
the company or any creditor or contributory 
thereof, be punishable with fine not exceeding 
one thousand rupees and may be ordered by 
the Court trying the offence to deliver up or 
refund within a time to be fixed by the Court 
any such property improperly obtained or 
wrongfully withheld or wilfully misapplied or 
in default to suffer imprisonment for a period 
not exceeding two years." 

A reading of this section shows that what is 
provided for in the first instance is a fine not 
exceeding Rs. 1000 to be imposed upon the director 
or other person found guilty and an order to 
be passed by the Court directing the person 
complained of to deliver or refund the property 
■improperly obtained or wrongfully withheld or 
wilfully misapplied by him; and in the second 
place, the section goes on to provide that if 
the person against whom the fine and the order 
have been passed commits default, he may be 
ordered to suffer imprisonment for a period not 
exceeding two years. 


This default clause imposing a term of impri 
sonment might come into operation either ii 
case the person fined fails to pay the fine impos 
ed or when he fails to comply with the orde 
passed against him. It may also be that th 
said default clause might come into operatioi 
when the person against whom the fine and thi 
order have been passed commits default in both 
The intention and the language of the latte' 
part of S. 282-A seem to be that there shoulc 
be a term of imprisonment imposed upon th( 
person, who has already been fined and orderec 
to do a certain thing, if he fails to comply wit! 
either or with both. If the words “of either 

inerted between the word: 
default to suffer", the language of thi 

^ction would have become complete and exolicit 
^ough these words do_ not actually occur ii 
l3-nguage of the section, still we think tha' 
what has been aimed at by the section is onh 
that in default of either paying the fine or com 
plymg with the order for delivery etc., or taoS 
there should be a punishment by wav of im 
prisonment for a term not exceeding two ve^^ 

We do not think that the language^of the^ se 

is capable of being so interpreted as to s£ 
that it provides for a double punishment ' 
one and the same offence. 


It provides a punishment in the first instance 
on proof of an offence, and enables the Court to 
pass an order along with the punishment, and 
m default of the party complying with the 
payment of the fine or the compliance with the 
order, a punishment for such default has been 
prescribed. It is only an alternative punishment 
arising when default is committed, it is quite in 
consonance with the principles of criminal juris- 
prudence on which our criminal laws are based 


& we do not think that this S. 282-A offends 
against Art. 20(2) of the Constitution of India. 
Though the commentaries so far available on this 
Art. 20(2) are meagre, still, the commentaries that 
have been placed before us, viz., that of Mr. 
Basil on the Indian Constitution and the Cons- 
titution of India by Mr. N. R. Raghavachariar 
do not enable us to say that S. 282-A of the 
Companies Act, could be construed as providing 
for a double punishment. The commentators have 
discussed the point of double punishment while 
dealing with Art. 20 (2) and have opined that 
the word “and” in the phrase “prosecuted & punish- 
ed" could be taken either JPs a conjunctive or a dis- 
junctive word. Whatever might be the comment 
on that aspect of the language contained in Art. 20 
(2), in this case, there can be no substance in the 
contention that the appellant has been prose- 
cuted and punished twice over for the same 
offence; much less is it a case of the appellant 
being simply punished twice over for the same 
offence. In other words, v/hether the word 
“and” occurring in the I^ihrase “prosecution and 
punished” be simply taken as a conjunction or 
a disjunctive ‘“word”, in our opinion, it cannot 
be contended with any force that the appellant 
in this case has been either prosecuted twice or 
punished twice for the same offence. Therefore, 
we are unable to agree with the argument of the 
learned counsel for the appellant that the punish- 
ment imposed on the appellant in this case would 
amount to a double punishment for one and 
the same offence. 

(10) The third point urged by the learned 
counsel for the appellant is that inasmuch as the 
present proceedings have been also taken under 
the Banking Companies Act and so far no rules 
having been framed by the Court under the 
Banking Companies Act, as required by S. 45 
(G) of the said Act, the proceedings out of 
which this appeal has arisen must be considered 
to be vitiated and void. Sec. 45(G) of the Banking 
Companies Act is in the following terms: 

“The court may make rules consistent with 
this Act concerning the mode of proceedings to 
be had for the decision of all claims or ques- 
tions and all other proceedings, whether civil 
or criminal, which are to be decided pursuant 
to the provisions of Part III or Part III-A and 
concerning all other matters for which provi- 
sion has to be made for enabling the court 
to effectively exercise its functions under the 
said provisions.” 

While it has not been brought to our notice 
that any rules have actually been framed for 
criminal proceedings under the said Act by the 
High Court, which is the Court defined under 
S. 45-A, no authority has been placed before us 
to show that simply because rules required by 
S. 45-G have not been framed, the proceedings 
taken under the Companies Act well as the 
Banking Companies Act are null and void and 
that the High Court has no jurisdiction to 
inquire into the same and pass orders thereon. 

If the rules have not been framed as required by 
the said S. 45-G in our opinion, the existing 
rules framed undisr the Companies Act under 
which also th^ application has been taken out 
would be applicable to the proceedings in ques- 
tion. Even otherwise, if no rules have been, 
framed under the Banking Companies Act under 
which this application is said to have been taken 
out since the matter is one that is dealt with 
on the Original Side of the High Court by the 
Judge dealing with company matters, we think 
that the procedure laid down by the Original 
Side rules will apply until such time as the rules 
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required to be proved for under S. 45-G of the 
Banking Companies Act, have actually been fra- 
med. In any case, we do not think that it could 
be vaiidiy urged that the proceedings that have 
been instituted and have been investigated into 
by the ieaiufd Juuge sitting on the Original Side 
and dealing with company matters are without 
jurisdiction or that they arc in any way defec- 
tive or Vitiated by reason ol the non-framing 
of tlie ru.es under S. 45-G of the Banking 
Companies Act. 

(li> In this connection, the learned counsel for 
the appellant has pointed out that under S. 45-G» 
the Court may, if it thinks fit, take cognisance 
of and try in a summary way any otfence alleged 
to have been committed by any person who has 
taken part in the formation or promotion of the 
banlnng company which is being wound up or 
any past or present director, manager or officer 
thereof. 

There is al-so a proviso to this section which Is 
in Uic ioliow. ng terms: v 

‘'Provided that the offence is one punishable 
under the Indian Companies Act, 1913, 7 of 
1913, with imprisonment lor a term which 
docs nut exceed two years, or with fine which 
does not exceed one thousand rupees.'' 

The second clause of this section 4o-C sets 
forth details as to what the trying Court should 
do if the case is tried summarily under sub-s. 

1 of the said section. To this clause also there 
is a further clause which says that nothing 
contained in Sub-s. (2* ol S. 262 ol the Cr. P. 
C., 1893, shall apply to any such trial. The 
third sub-clause of Uiis section (S. 45-C) lays 
down thus : 

"All ollences in relation to winding up alleged 
to ' have been committed by any person 
specified in sub-sec. (It, which arc punishable 
under the Indian Companies Act, 1913. 7 of 1913, 
and which are not tried in the summary way 
under sub-sec. (1) shah, notwithstanding any- 
thing to the contrary, contained in that Act 
or the Criminal Procedure Code, 1898, 5 of 1898, 
or in any other law for the time being in 
force, be taken cognizance of and tried by a 
Judge of the Court other than the Judge for 
the time being dealing with the proceedings for 
the winding up of the banking company." 

ITie fourth sub-clause of the section says : 
"Nolwilhstanding anything to the contrary 
contained in the Cr. P. C. 1893, 5 of 1898, 
the Court shall take cognisance of any offence 
under this section without the accused being 
committed to it for trial and all such trials 
shall be without the aid of a jury.” 

It is argued by the learned counsel for the 
appellant that in so far as the offence complained 
of aga.nst the appellant is one which is capable 
of being puni.shed with imprisonment for a period 
which does not exceed two years or with fine 
which does not exceed Rs. 1000, the case should 
have been tried in a summary manner. In 
which ciise. his contention is, that, as per the 
Criminal Procedure Code, such cases should be 
tried only by a Presidency Magistrate in the 
Presidency town and not by the High Court. 
Reliance for this position is placed on the deci- 
sions in — ‘K. Sundaresa Aiyar In re’, AIR 1950 
Mad C57 (M) and Tn re Veerappan’, AIR 1944 
Mad 421 (N)’. We do not think that these deci- 
sions apply to the facts of the present case. Even 
so, the learned counsel has invited our atten- 
tion to the decision In — ‘Harishchandra v. 
Kavindranarain Sinha’, AIR 1936 All 830 <FB) 
<0) and argues that the High Court has no Juris- _ 


diction under S. 85 (sic) of the Companies. 
Act. We are unable to agree with this conten- 
tion. The Banking Companies Act has defined 
the Court as the High Court which has jurisdic- 
tion to try cases under the Banking Companiee- 
Act and the procedure has been prescribed by 
iS, .45-0 of the said Banking Companies AcL 
and we do not think that there has been any 
irregularity in the procedure followed by the 
Company Judge in the trial of this case. But the 
argument is that if the trial has been in a sum- 
mary manner as contemplated by S. 45-G, the 
proper Court vested with the jurisdiction to try 
the offence would have been the Presidency 
Magistrate's Court and not the High Court. We 
do not think that we can agree with this con- 
tention ior the reason that the Court has been 
defined in S. 45-A of the Banking Companies 
Act as the High Court exercising jurisdiction in 
the place where the registered office of the 
banking company which is being wound up Is 
situated. Therefore, the proper and competent 
Court contemplated of the scheme of the Act 
would only be the High Court and not the 
Presidency Magistrate's Court, even if it is co> 
tended that the offence has been tried in a sum-^ 
mary way. 

(12) In the alternative, the contention of the 
learned counsel for the appellant is that if the 
offence has not been tried in a summary 
way under sub^. (1) of S. 45-C, then it should 
have been tried by a Judge other than the Judge 
for the time being dealing with the proceedings 
in winding up of the banking company. His 
point is that in the present case, the procedure 
that has been followed is that of a warrduii. caw, 
i.e., where witnesses have been first examined and 
the appellant has been called upon to enter into 
Ills defence. In such an event, according to the 
learned counsel, the Judge who should have 
tried this offence should not be the Judge dealing 
with the winding up proceedings of tlie Bank- 
ing company but some other Judge. But, actually, 
in the present proceedings, the same Judge deal- 
ing with company matters has also been the 
Judge who tried the offence and imposed the 
punishment against the appellant. On this 
ground, the learned counsel for the appellant 
argues tnat the whole proceedings have been, 
vitiated and they should be treated as incompetent 
and as a nullity. The apixfflant ought not to have 
been tried by the same Judge who was dealing with 
the winding up of the banking company of which 
the appellant has been the managing 
director. The Official Liquidators, however, 
contend that the offence, in the present 
case, has been tried only in a summary way 
but the procedure followed has been that prescri- 
bed for v;arrant cases. They urge that it is open 
to the Court which tries an offence in a sum- 
mary v/ay to adopt the procedure of a warrant 
case, and in this case, since the offence is one 
that is liable to be punished by a fine not exceed- 
ing Rs. 1000 and a term of imprisonment not 
exceeding two years, the Court has, in fact, tried 
the offence only in a summary way and not 
tried it as a warrant case, kec^ng in view the 
sub-cl. (H and the proviso to S. 45-C of the 
Banking Companies Act. 

Merely because the procedure followed hu 
been that of a warrant case, while the case to 
being tried in a summnr>* way, it cannot be said 
that the Judge dealing with the proceedings for 
the winding up of the Banking company was not 
competent to try the offence. Though a reading 
of the judgment of the learned Judge who tried 
the offence, ‘prima facie’, shows that the pro- 
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cedure followed has been the one prescribed for a 
warrant case, still it is not certain and no evi- 
dence has been placed before us to show that the 
offence has not been tried in a summary way. 
It has therefore to be presumed that the offence 
has been tried only in accordance with S. 45-C 
sub-cl. (1) and not tried as contemplated in sub- 
cl. (3) of the said S. 45-C. That being the case. 
We think that the Court which has tried the 
offence for which the appellant has been .convic- 
ted, has jurisdiction and has exercised the power 
vested in it to try the offence in a summary way 
and the proceedings cannot, therefore, be said 
to be vitiated. If the case has been tried in a 

summary way, as we think it has been, then 

S. 45-C sub-cl. (2) provides that sub-cl. (2) of S. 

262 of the Cr. P. C., 1898 shall not apply to any 
such trial. We therefore cannot feel ourselves 
persuaded to agree with the contention of the 
learned counsel for the appellant that there has 
been any defect such as to nullify the trial of 
the appellant fOr the offence for which he has 
been convicted. 

(13) There was a further point raised by the 
learned counsel for the appellant that in this 
case no fraudulent intention has been proved on 
the part of the appellant as is required by S. 
282-A of the Companies Act. When the case was 
remanded by the appellate Court it did observ’e 
that to render the appellant liable to the penal- 
ties imposed by S. 282-A of the Companies Act 
there should be proof of fraudulent intention! 
The learned Chief Justice, who delivered the 
judgment of the appellate court has referred to 
the decisions in — ‘Barrett v. Markham’, 7 Com- 
mon Pleas 405 (P) and also to the decision in 
— ‘Madden v. Rodes’, 1908-I-K. B. 534 (Q) 

wherein it has been laid do^Ti that the person 
who is proceeded against for withholding or 
misappDying monies belonging to the company 
should be proved to have had a fraudulent 
intention in doing so. Of course, it has been 
observed by the learned Chief Justice in the 
said judgment that fraud cannot be directly pro- 
ved but it could be inferred from the circum- 
stances. In this case, the learned Judge, who has 
tried thiS appellant, has, in the last two para- 
graphs of liis judgment found that the Official 
liquidators have established that the appellant 
has acted fraudulently and that the appellant 
had brought himself to be proceeded against 
under Sec. 282-A of the Indian Companies Act. 

The learned Judge has further observ’ed that 
the wnole conduct of the appeUant in regard to 
the cash in the safe and the jewels would show 
his fraudulent mtention to utUise pubUc money 
for private purposes and that there was no 
question of his acting honestly, and dealing fairlv 
vnth the properties belonging to the baiS, that 
therefoie, it was a clear case of fraud and 
dishonesty on the part of the appellant The 
point urged by the learned counsel for the ap- 
pellant m this connection is that the charg^ 
have been framed in a wrong manner and as the 
charges stand they only state that the appellant 
had wrongly withheld the properties in his pos- 
session and not that he had acted fraudulently 
or dishonestly in doing so. The essence of the 
charge, according to the counsel for the appel- 
lant, is merely misapplication of properties ^d 
not that he had any fraudulent intention in 
such misappropriation. As has been pointed out 
by the learned trial Judge, the fraudulent inten- 
tion on the part of the appellant could be inferred 
tfrom his conduct in regard to the funds and 
properties of the bank of which he was the 
managing director. We have been taken through 


the entire evidence, oral and documentary, in 
this case by the ieaxned counsel on both sides 
and w'e do not think that any sufficient reason 
has been shown to us to dissent from the conclu- 
sions which the learned trial Judge has arrived, 
at in holding that the circumstances of this case 
prove beyond doubt that the conduct of the ap- 
pellant v/as motivated by a fraudulent and dis- 
honest intention to deprive the bank of its proper- 
ties. 

We do not also think that there is much sub- 
stance in the contention of the learned counsel 
for the appellant that the trial Judge had pre- 
judged the appeiiaat's case by his order dated 
the 25th April 1951 in which the lp.*rned trial 
Judge held that there was a ‘prima facie' case 
made out to justify the court to frame charges 
against the appellant. 

(14) The learned counsel for the appellant in- 
vites our attention to S. 281 of the Companies 
Act which provides that if it appears to tne court 
hearing the case that the person proceeded against 
for negligence, default, breach of duty or breach 
of trust, has acted honestly and reasonably he 
ought iairiy to be excused for tlie negligence, de- 
fault, breach of duty or breach of trust, that the 
court may relieve him either wholly or partly, 
from his liability on such terms as the court may 
tjiink fit. 'A> do net think that, on the facts 
of this case, the learned counsel for the appellant 
have succeeded in establishing to our satisiac- 
tica that there is justification to invoke the aid 
of this section in favour of the appellant. The 
explanations given by the appellant for his con- 
duct in respect of the properties belonging* to the 
company do not enable us to come to the conclu- 
sion that he has acted honestly and reasonablj-. 
All the circumstances which have been placed 
before us go to prove only the contrary, namely, 
that the appellant has not acted in any ‘bona 
fide’ manner, much less honestly or reasonably. 
Except the point that at a time when there was 
a run on the bank the appellant had tried to meet 
the situation there is nothing else which can be 
said to his credit. The facts reveal that in deal- 
ing with the properties of the bank, the appellant, 
has tried not merely to help himself at the ex- 
pense of the bank, but also to help all his near 
and dear relations with funds belonging to the 
bank and the amounts thus disbursed to his rela- 
tions amount to several lakhs of rupees and the 
Official Liquidators submit that there is no possi- 
bility of the bank recovering even a small pro- 
portion of these several lakhs disbursed to these 
close relations of the appellant. 

4 

Such a conduct on the part of the appellant 
cannot be said to be any circumstances that, 
should enable the court to think that the appel- 
lant could be fairly excused for his negligence, 
default or breach of duty, or breach of trust in 
order to deserve any relief either wholly or partly. 
In fact, notwithstanding this reprehensive conduct 
on the part of the appellant as has been proved 
by the evidence in the case, we did give liim an 
opportunity to prove his bona fides so as to see 
what relief could be afforded to him. We direct- 
ed him to pay a sum of Rs. 50,000 in the aggre- 
gate in instalments to the Official liquidators with- 
in a reasonable time to be fixed and to pay a sum 
of Rs. 10,000 by way of first instalment thereof 
within a week. We also gave him time to con- 
sider over the matter and make up his mind whe- 
ther he would be agreeable to the suggestions 
made by us, but his learned counsel represented 
that the appellant was not in a position to agree 
to the proposal A sum of Rs. 50,000 '^ore a ver}" 
infinitesimal proportion to the huge sum of about 


■G02 r/fadr-as 


In ro Hussain & Co. (Bamasicami J,) 
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Rs. IS.00,000 in which the bank was indebted 
■fo !•:) creclitoio and also bo 2 *c a snail proportion 
io 1'io sain 01 Fs. 2.00.G00 that the appellant was 
cal-.d upon to pay by the order which is under 
appral. V/e therefore find it impossible to exer- 
cise :*ny indulgence in favour of the appellant 
;-‘Ven '.ual' T S. ‘2^-1 Of tlie Companies Act, which 
was iuvt 'acl by The h anicd counsel on his behalf. 

'i.".) On the qucsti’-ii of the liabilU-y of the ap- 
‘:V‘li..iN in ic. pe jt Oi the Governm-ent securities 
‘.vh/ii lormecl also the subject matter of the 
•lAr ;;es again..:, liim, the learned counsel for the 
•li-'p iJant relies up.-n a resolution of the Board 
01 oa’cciors condoning the di.sposal of the Gov- 
■ rnn.eni sjcuriiies ‘by the appellant and contends 
iln.i in the lace of ihi.i condonation by the Board 
‘i rbicv'tors, the charge in respect of the Govern- 
ment securihes cannot stand. V/e have perused 
Ihe rosolution said to have ijccn pa.vssed by the 
Board of direciors and wc do not think that it 
is c'lpable of being interpreted in the sense in 
\\h'.'.:h the learned counsel for the appellant would 
like to have it. The resolution, in our opinion, is 
'Uiy a record by the company of what the appol- 
Jant is said to have done and it does not appear 
In us to contain the approval by the Board of 
Directors of the conduct of the appellant in res- 
pect Oi the Go\-eniment securities. In fact, the 
latter part of the resolution directs the appellant 
to rectify the position which resulted from his 
conduct. This the appellant has not cho.^en to do. 

In such circumstances, it cannot be said that 
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In re Messrs N. M. Hussain & Co., by Janab 
S. D. Ranguwalia, Petitioner. 

Cri. Rsvn. No. 846 and Cri. Revn Petn Nn 
833 of 1951, D/- 27-8-1952. * ^ ' 

Houses and Rents — Madras Bitildines 
(Lease and Rent Control) Act (25 of 1949 ^ 
S. 3 — “Within a week” — (Words and phras^ 
— ‘Within a week’). 

In computing the period of one week, 
the date of occurrence must be excluded. 

(Paras 3 and 4) 

V. Rajagopalachari, G. Venkatasami Chetti 
and R. V. Raghavan, for Petitioner; State 
Prosecutor, for the State. 

CASES CITED: 

(A) (1808) 33 ER 748: 15 Ves Jun 248 

(B) (1841) LJ 10 

ORDER: This is a criminal revision case 
filed against the conviction and sentence of 
the learned Chief Presidency Magistrate in 
C. C. No. 4131 of 1951. 

(2) The facts are short, and undisputed. 
The petitioner before us is the owner of pre- 
mises No. 312 of Thambu Chetti Street, G. T. 
Madras. This property had been let out by him 
to X. On that X vacating the premises, this 
owner sent a communication to the Accommo- 
dation Controller on 6-6-1949. There is no 


the resolution of the Board of Directors affords 
any protection against the charge which he has 
been called upon to answer. Reliance in this con- 
nection has been placed on the decisions in — 
■Do.cy V. Cory', (1901) A. C. 477 (R), Blyth’s case, 
4 Ch. D. 140(S) and In re — 'Kingston Cotton 
Mill Co.’, (1896) 1-Ch. 331 (T). and the learned 
counsel argues that- the directors must be deemed 
to have acted as a man of business in having 
disposed of the Government securities and if his 
conduct has been merely imprudent, it c?,nnot be 
criminally liable, and he must be deemed to have 
resorted to honest, reasonable raid bona fide pay- 
ments with a view to save the credit of the Bank. 
Such honest and reasonable conduct cannot be the 
subject of criminal charge under S. 232-A of the 
Companies Act, is the contention of the learned 
counsel for the appellant. Ho has invited our 
attention to a decision in Nalesan in re, — ‘AIR 
1949 Mad G57 (U), in this connection. Wc do not 
think that wc can accept the argument of the 
learnr-J counsel for the appellant on this aspect 
of the care. In our view, the conduct of the ap- 
pellant cannot be brought within the scope of 
(he rule laid down in these decisions. 

(1C> On a consideration of all the contentions 
.'.nd the argnmciiks placed before us by the learn- 
ed counsel for the appellant, we do not think 
That any sufficient ground has been shown to us 
to dissent from the order of the learned trial 
Judge. Wc are, therefore, of the opinion that tlie 
chra-ges have been proved against the apix^llant 
on the evidence that has been placed before the 
(vial court and the conviction and sentence by 
ihe learned trial Judge arc correct. We, there- 
lore, while confirming the conviction and sent- 
ence, dismiss this appeal. The Official Liciuidators 
will have their costs of this appeal from out of 
the assets of the bank in their hands. The appel- 
lant will surrender before the Registrar on 19-12- 
1952. 

-^/D.H. Appeal dismissed. 


dispute now that this communication reached 
the Controller on the 7th. This petitioner has 
been waiting till the 14th and finding no reply 
from the Accommodation Controller, occupied 
his own premises. 

(3) Tlie question is whether the landlord 
has not complied with S. 3 of Madras Act 25 
of 1949 as it stood before the words “within a 
'veck” were amended into “within 10 days”. 
'I'he section gives option to the Accommodation 
Controller, on receiving a notice from the 
owner of the house of a vacancy, to commu- 
nicate to him within a week, a reply whether 
lie intends to allot the house to a tenant or 
whether he is not going to exercise the option 
but allow the owner himself to occupy it. 
Therefore it becomes very important whether 
in this case the communication from the Con- 
troller was received by this landlord within a 
week of his sending the notice to the Controller. 
The lower Court came to the conclusion that 
we must exclude the 7th and on that basis 
“within a week” would mean the 15th and not 
the 14ih. Therefore the court held that this » 
hou^o owner had not complied with the order 

of the Controller allotting the house to one 
Rider. 

(4) The position taken by the Chief Presi- 
dency Magistrate is both in accordance with 
common sense, the spirit of the Act, as well 
as the authorities on the subject. Common 
sense requires that “within a week” should 
mean the exclusion of the date of the occur- 
rence as otherwise we would be taking into 
consideration fractions of a day and calculate 
praoticall.v from the previous day. Then the 
'pirit of this provision is that the Accommoda- 
tion Controller must have a clear week for 
making up his mind whether he should allot 
the liouse to a tenant or he should not exercise 
his option. This period has now been increased 
to ten days. Then we have the extract from 

N. Mitra’s “Limitation and Prescription” & 
the decision in — ‘Lester v. Garland*, (1808) 

If) Ves Jun 248 (A), cited by the lower Court 
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which make it clear that in computing the 
period of within one week we must exclude 
ihe date of occurrence. There is also another 
reported case, — ‘Williams v. Burgess’, (1841) 
ja J 10 (B) where the term “within 21 days” 
;.nd the word “of” have been similarly con- 
sii'ued and this decision followed — ‘(1808) 

1 15 Ves Jun 248’ (A). Therefore the construc- 
' ion placed b 3 '- the Chief Presidency Magistrate 
is correct and on that the conviction w’hich 
‘ loilowed is also correct. 

(5) But the learned advocate for the peti- 
tioner points out to me that really serious 
conseQuence of this conviction, namely, that if 
it is held that this petitioner deliberately dis- 
obeyed the order of the Accommodation Con- 
troller, then the Accommodation Controller 
'.vould be in a position to reopen the matter 
and put in a tenant. To my mind this would 
not be an equitable thing to do having regard 
to the lapse of time as w^ell as the fact that 
when we ourselves had to make legal research 
to find out what within a week means, namely, 
whether it should or should not include the day 
of occurrence, a lay man like the petitioner in 
this case cannot be expected to know better. 
On the other hand, he seems to have been 
under a genuine belief that “within a week” 
would mean that the Accommodation Control- 
ler must have exercised his option before the 
14th. It is to be hoped that an inequitable 
course will not be taken and this owner be 
allowed to continue on his own property. 

(6) In the circumstances of the case where 
the infringement by this petitioner was more 
on account of legitimate ignorance of the law 
the punishment of Rs. 200 seems to me exces- 
sive. On the other hand it seems to me that 
the ends of justice would be met if I reduce 
it to Rs. 75. Ordered accordingly. The excess 

amounts if collected will be refunded to the 
petitioner. 


B/V.R.B. 


Order accordingly. 
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Sriramulu Naidu, Appellant v, Jambulingam 
Filial and another. Respondents. 

A. A. O. No. 299 of 1951, D/- 25-11-1952. 
Liimtation Act (1908), Art. 83 — Suit by 
transferor against transferee of immovable 
property - (T. P. Act (1882), S. 58). 

Usufructuary mortgagee agreeing to pay 
oit, as part of purchase price, prior mort- 
gage Sale of property consequent uoon 
failure of mortgagee to pay — Mortgagor 
sustains damage when sale is confirmed 
and there is final extinction of his rieht 
to redeem - Hence Art. 83 applies to h^s 
suit for damages for contract against the 
usufructuary mortgagee. 23 Mad 441. Dist- 

Anno: Lim. Act, Art. 83 N 7- T P Ant q 
58 N. 18 Pt. 9. * 

A Balasubramania Iyer, for Appellant; K 
V. Srinivasa Iyer, for Respondents 
CASE CITED: 

(A) (1900) 23 Mad 441 

JUDGMENT; The plaintiff executed a deed 
of simple mortgage in favour of one Kand^ 
swami PiUai for Rs. 500 on 12-10-1922 The 
money due under that deed was payable at 
the end of three years. On 6-5-1925 the plain- 
tifl; executed Ex. A. 1, a deed of usufructuary 
mortgage, in favour of defendant 1. As part 


of the purchase price, the defendant was 
directed to pay off the money due to Kanda- 
swarni Pillai under the first mortgage. It was 
common ground that the defendant never paid 
this amount. Kandaswami filed a suit to en- 
force the mortgage and obtained a decree. Ex. 
A. 2 on 30-3-1938. In execution of that decree 
the hypotheca was brought to sale on 3-3-1943. 
The sale was confirmed on 10-4-1943, The 
plaintilf instituted the 6uit, out of which this 
civil miscellaneous appeal arose, on 1-4-1946. 
claiming damages for the breach of the con- 
tract between the plaintiff and defendant 1 
evidenced by Ex. A. 1, under which defendant 
1 had undertaken to redeem the mortgage 
effected by the plaintiff in favour of Kanda- 
swami. 

(2) The learned Munsif held that the plain- 
tiff’s claim was barred by limitation. Hence the 
plaintiff’s suit was dismissed. On aoDeal, the 
learned Subordinate Judge held that* Art 83, 
Limitation Act applied, and that the period 
should be computed from 10-4-1943, on which 
date the sale was confirmed, thus finally ex- 
tinguishing the right of the plaintiff as well as 
defendant 1 to redeem the mortgage which 
had been effected in favour of Kandaswami. 
The legrned Subordinate Judge further held 
that, as ihe learned Munsif had not decided 
.specifically either the liability of the defendant 
to pay the damages claimed by the plaintiff, 
or the quantum of those damages, the suit 
would have to be remanded for detennination 
of those issues in accordance with the direc- 
tions given in the appellate judgment. There 
was also the claim that defendant 1, as an 
agriculturist, was entitled to the benefits of 
Madras Act 4 of 1938. 

(3) Defendant 2, one of the legal represen- 
tatives of defendant 1, preferred this appeal' 
against the order of remand by the learned 
Subordinate Judge. 

(4) Learned counsel for the appellant urged 
that, since the liability of the defendant to pay 
the amount due to Kandaswami ur^er the 
mortgage effected in his favour arose on 12-10- 
1925, that is three years after the date of mort- 
gage in favour of Kandaswami, the present 
suit filed in 1946 was barred by limitation 
Learned counsel relied on — ‘Dorasinga Tevar 
v. Arunachalam Chetti*, 23 Mad 441 (A) All 
that could be held on this basis of that case 
is that in such a contingency the plaintiff 
could, at any time after 12-10-1925, have filed 
a suit claiming damages for breach of contract 
occasioned by the failure of the vend-'^e to dis 
charge his obligations to pay a portion or the 
whole of the purchase money to clear off a 
pre-existing encumbrance. 23 Mad 4^1 (A) ic 
not an authority for the position, for which 
learned counsel for the appellant contends 
now, that the vendor i.e., the plaintiff in this 
case, had no other remedy open to him The 
learned Subordinate Judge rig’^tly came to th= 
conclusion, tnat the damage sustained by the 

extinction 

TT® right Lo redeem the mortgage in favour 
°n 1 extinction was 

lTa™‘’et^ltfbo'rdfnlt"e° Se" 

the learned Judge was "fght in hollinf & 

suit filed on 1-4-1946 was in time. ‘ 

(5) The next contention of the leampri 
counsel for the appellant was that there wa^ 
no necessity for a remand at all ThI 

tiff s claim was for an ascertained sum 
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upon the amount which the defendant had fail- 
ed to pay to Kanda.swami with interest ther^ 
on. But the learned Subordinate Judge rightly 
pointed out that that may not be the only 
basis for ascertaining the damages which the 
plaintijf (daim^ d he sustained by the breach of 
contract by the defendant. The market value 
of the properly could give a fair basis for as- 
cerLaifiitjg the actual loss sustained by the 
plai/itilL A.S the learned Subordinate Judge 
poijitod out, it may even eventually mean that 
liie plain litr suftered no damages at all. Since 
there was no evidence on the market value of 
die piope-rty and since the trial Court did not 
assc.ss the quanium of damages on any basis, 
the learned Subordinate Judge had no option 
but to remind tiie suit for ascertaining the 
correct basis for assessing the damages to 
which the plaintiff would be entitled. There 
is also, as I have pointed out earlier, the ques- 
tion whether the defendant would be entitled 
to any relief under Act 4 of 1938. 

(G) The order of the lower Court is confirm- 
ed and the appeal is dismissed with costs. 

(7) Leave to appeal is refused. 

B/M.K.S. Appeal dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

Buddu Salyanarayana and ethers, Appel- 
lants V. Dasari Butchayya and others. Respon- 
dents. 

Appeal No. 709 of 1947, D/- 7-10-1952. 
Madras HiUdu R?\ig oils Enrlowm nts Art 
(2 of 1927), 3. 78 — Lands in possession of 
archakas. 

Ilcieditary archakas enjoying lands part- 
ly in lieu of remuneration and partly for 
defraying expenses of worship should, in 
tlic inlevests of the public and satisfactory 
continuance of worship, be allowed to re- 
main in sufficient portion of those lands 
on cotidition of their satisfactorily per- 
forming the worship and defraying the 
expenses thereof and wilhout any right of 
alienation. What portion of lands should 
be allotted depends on the facts of each 
case. App. No. 285 of 1945 (Mad.) and 
App. No. 218 of 1946 (Mad.), R 1. on. 

(Paras 4, 5) 

N. C. Raghavachuri, for Appellan's; C. A. 
Vaidhyalingam, T. Venka^adri and K. Rama- 
chandra Rao, for Respondents. 

CASES CITED: 

(A) (’45) Appeal No. 285 of 1945 (Mad) 

(B) (’4G) Appeal No. 218 of 1946 (Mad) 

RAJAMANNAR C. J. : The appellants are 
the hereditary archakas of the temple of Sri 
Malleswarasvvami Varu in the village of Chin- 
napuli Varu in the Guntur district. The Hindu 
Religious Endowments Board notified the said 
temple under Chap. VI-A, Madras Hindu Reli- 
gious Endowments Act and appointed an Exe- 
cutive Officer. He applied under S. 78 of the 
Act for delivery of the lands in possession of 
the archakas which formed the subject-matter 
of the suit and the appeal on the ground that 
the lands belonged to the deity. The petition 
under S. 78, O. P. No. 40 of 1945 on the file of 
the District Court of Guntur was eventually 
ordered, and it is represented that in pur- 
suance of the order in that petition, 
the Executive Officer has since taken 
possession of the lands. While the petition 


under S. 78 was stiU pending the appeUants 
hied a suit for declaration that they were en- 
titled to be in possession of the plaint lands 
and were not liable to be dispossessed by the 
Executive Officer. Subsequent to the institution 
of the suit, the District Court passed an order 
directing the petitioners to deliver possession 
of the lands. Therefore there was an amend- 
ment in the plaint adding an additional prayer, 
namely, to set aside the order of the District 
Court in O. P. No. 40 of 1945. Tne main case 
of the appellants in the trial Court was that 
the deity had no manner of right lo the lands 
and the lands were attached to the office of 
archaka. 

(2) The learned Subordinate Judge of Tenali 
held on a consideration of the entire evidence 
that the suit lands were granted to the deity 
and not to the archakas and the plaintiffs 
could not be permitted to set up a title adverse 
to the deity. As according to the learned Judge 
tlic plaintiffs were not entitled to be in posses- 
sion of the lands, the suit was dismissed with 
costs. Hence this appeal. 

(3) Learned counsel for the appellants very 
wisely did not challenge the correctness of the 
finding of the learned trial Judge as to the 
title to the properties. It musi be therefore 
taken as established that the properties belong 
to the deity and not to the appeUants. 

(4) Ordinarily this finding must dispose of 
the case. But as pointed cui in several recent 
decisions of this Court, in the interests of the 
general public and the satisfactory continu- 
ance of worship, it is not desirable that here- 
ditary archakas who have been looking after 
the daily worship of the temple should be turn- 
ed out of tile lands which they liad been en- 
joying partly in lieu of remuneration for their 
services and paitly for defraying the expenses 
of the daily worship. In App. No. 285 of 1945 
(A) a Division Bench of this Court observed 
as follows : 

“We consider that in the interests of the tem- 
ple and the worshipping public and the ar- 
cliakas who for generations have been here- 
ditarily looking after the worship of the 
temple and enjoying the temple properties 
in lieu of remuneration a proper arrange- 
ment would be to permit the archakas to 
remain iii possession of roughly about two- 
thirds of the temple lands so long as they 
properly and faithfully perform \he daily 
worship and_ defray the expenses thereof 
and on condition of their having no rights 
of alienation.*’ 

Similar observations were made in a later 
judgment by Satyanarayana Rao and Chandra 
i^ddi JJ. in App. No. 218 of 1946 (B). 

(5) It is obvious that while the principle is 
of general application the allotment of the 
properties must depend upon the facts of each 
case. In the present case, we find that the total 
extent of the plaint lands is 20 acres 42 cents. 
These lands lie in three demarcation numbers, 
namely. No. 55 of an extent of 6 acres 29 
cents; No. 52 measuring 9 acres 32 cents, and 
No. 45 of an extent of 4 acres 81 cents. All the 
lands are wet lands. Taking all the circum- 
stances into consideration, we consider that it 
would be a just and equitable arrangement to 
'^How the archakas, the appellants, to be in 
possession of demarcation Nos. 55 and 45. The 
income from the lands comprised itt 
demarcation No. 55 may be taken by 
the archakas as their remuneration and 
the expenses of the daily worship may be 
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met from the income from 4 acres 81 cents in 
demarcation No. 45. The appellants and their 
successors will be entitled to be in possession 
of the properties only so long as they perform 
their daily services properly and faithfully ac- 
cording to the usages of the temple, meeting 
the expenses of the daily worship themselves. 
If they fail to carry out these terms it will be 
open to the Executive Officer to take posses- 
sion of the lands and make other arrange- 
ments for carrying on the worship in the 
temple. The archakas will of course not have 
any right to alienate the properties allotted to 
them. The extent of 9 acres 32 cents in demar- 
cation No. 52 will be in possession of the Exe- 
cutive Officer or the trustee for the time being 
and the income therefrom shall be utilised for 
the general purposes of the temple including 
making provision for the other servants like 
Paricharakas. If the Executive Officer is con- 
vinced at any time that the income on 4 acres 
81 cents of land in demarcation No. 45 is not 
sufficient to defray the expenses of the daily 
worship, he will be at liberty to give such fur- 
ther amounts as may be necessary for the 
same. The appeal is allowed to this extent. 
The decree of the Court below dismissing the 
suit IS hereby set aside and there will be a de- 
cree in the above terms. 

(6) Learned counsel for the appellants re- 
presented to us that as the Executive Officer 
had taken possession of the entire lands and 

"f-n ^'^sclared that the appellants 
would be entitled to be in possession of D Nos 

55 and 45 they vyould be entitled to the pro- 
flts of these lands for the period subsequent 
to such taking over. That is not a matter, how- 
ever, With which we can deal in this appeal 
This IS a suit for a mere declaration that the 
appellants are liable to be dispossessed by 

appellants will of 
course be at liberty to take such steps as thev 

are advised for obtaining such relief as they 

basis of our judgment 

in this appeal. 
appeal'^*’^'^^ 

C/M.K.S. Order accordingly. 

A, 1. R, 1953 madras 605 (Vol. 40, C. N. 237) 
SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

Corporation of Madras by its Commissioner 
Appellant v. T. Balakrishna Mehta, Respondent’ 

66^/ i'bS ""'i 

Municipalities — Madras Town PlannSn? 
Act (17 of 1920), Ss. 24, 25 (2) - Madral 
City Municipal Act (4 of 1919), Ss 138 287 
Sch. IV, Part VI, Rr. 20, 21 - Recovery of 
be^nnent tax for 8 years by distress — Vali- 

plain reading of the provisions of 
the Town Planning Act and the rules 
framed thereunder and the rules in Part 

VI of schedule rv to the City Municipal 

Act, it is clear that in each financial year 
at Its commencement, the Commissioner 
has to determine the betterment contribu 
tion payable for that financial year and 
that the amount should be paid in two half 
yearly instalments during that year. If 
no payment is made and if a demand is 
made in accordance with Rule 20 of Part 
VI of Schedule IV to the City Municipal 
Act, he can distrain moveables for the 


recovery of the betterment contribution 
payable in respect of that financial year 
and no more. But the Corporation is not 
entitled to enforce by distress proceedings 
the collection of the betterment tax due 
for eight previous financial yeais(Para 8) 
The tact that it took nearly seven years 
to determine the betterment contribution 
lor^ the eight financial years after the 
taking efiect of the scheme under S 14 
would only make the charge due and 
payable on the date they are ascertained, 
put it cannot heJp the corporation to 
invoke the provisions of Rr. 20 and 21 for 
their collection. 27 Mad 143 (PC), Ref. 

rr., . . (Para 8) 

The inconvenience caused to the Corpo- 
ration by requiring to file a suit for realis- 
ing the betterment charges cannot be a 
reason getting over the clear language 
of the Rule, as the function of the Court 
is only to interpret the rule as it stands 
and not to legislate. (Para 9) 

Further, the language of S. 25 (2) ex- 
cludes the applicability of,S. 387 for the 
recovery of these charges as ‘contributions 
payable under any other law’, as the pro- 
cedure to be applied under the former 
section IS the procedure for the assessment 
and collection of the property tax and not 
the procedure prescribed under the Citv 
Municipal Act for the recovery of any 
other amount as compensation or contri- 

A^o^- C. P. C., Pre. N. 7. 

Appellant; G. Venkata- 
seshiah, R. Raieswara Rao and R. Punna Rao, 
for Respondent. ’ 

CASE CITED: 

(A) (’04) 31 Ind App 17: 27 Mad 143 (PC) 

SATYANARAYANA RAO J.: These two 
appeals were hea^ together as a common 
question of law arises in both the apoeals. C.C 

h: against the decision of 

the City Civil Court in 6. S. No. 239 of 1949 

and the plaintifi who is the City Motor Service 
Ltd IS the appellant. C. C. C. A. No. 50 of 
l9ol is against the decision in O S No ^32 of 
1949 of the City Civil Court, Madras, and the 
cippGilant is tnG Corporation of Madras. The 
two suits were heard by different Judges and 
they hs.d opposite views on the common ques- 
tion ^ law, which arises for consideration The 
^^t ^ S- ^0- 239 of 1949 was dismissed but 
O. S. No. 232 of 1949 was decreed. * 

(2) It will be convenient to refer to thp fantc 
in C. C. C. A. No. 66 of 1950 The fac rin the 

^951 are s mila? 

though there is a slight difference in the mat^ 

C.C.C.A. No. 66 of 195o" the d7f 
dant IS the Corporation of Madras & the relief 
claimed was a declaration that the Corporation 
has no rignt to resort to distress oroceedings for 
enforcing the collection of betterment contri- 
bution payable If any, in respect of the bunga- 

bearing R. s. No. 329/2 Thou- 

36 Whites Road, Mount Road, Madras, for the 
various financial years commencing from the 
date the scheme took effect and also for a 
permanent injunction restraining the defendant 
Cori^ration and its agents and servants from 
resorting to distress proceedings in any manner 
f enforcing the collection of betterment 

portion thereof. 

owner of the bungalow 
and ground bearing R. S. No. ,329/2 Thousand 
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Lights Town Planning area and bearing door 
No. 3»3 Whites Road, Mount Road, Madras. A 
notilication under S. 12 of the Madras Town 
Plannirp- Act (Act 7 of 1920), hereinafter called 
the “Acd*, was issued by the Government in 
1934 requiring the Corporation to prepare, 
publish, and submit for their sanction a draft 
sciicme in rcsoect of lands in the Thousand 
Lights area for applying the Town Planning 
Scheme. The sclieme was finally sanctioned by 
the Government of Madras and published in 
the r’ort St. George Gazette on 7-7-1941. Under 
S. 14, sub-clause (6) of the Act, the scheme, 
therefore, took effect from that date and the 
execution of the scheme commenced from that 
date Tne Government appointed an arbitrator 
under S. 27 of the Act and before the arbitrator 
the defendant (Corporation filed a claim against 
the plaintiil company for betterment contribu- 
tion in respect cf the aforesaid property. The 
arbitrator had to decide, among others, two 
imoortant questions, (i) whether the property 
was liable to betterment contribution under 
S. 23 of the Act and (ii) the market value of 
the ’ properly on the date of the nolificatioii 
under S. 12 in accordance with the provisions 
of S. 24 (a) of the Act. On 26-8-1945, the 
arbitrator gave an award holding that the 
property of the plaintiff was liable for better- 
ment contribution and he also fixed the market 
value of the property under S. 24 (a) of the 
Act. Thereupon on appeal was preferred by the 
plaintiff under S. 29 of the Act to the Chief 
Judge of the Court of Small Causes against the 
award of the Arbitrator. The appeal was 
dismissed by the Chief Judge, Small Cause 
Court on 2-12-1947. 

(4) The next stage in the proceedings under 
the Act to determine the betterment contribu- 
tion is to fix the market value of the property 
in each financial year commencing from the 
date when the scheme took effect under S. 14, 
in this case, 7-7-1941. Under S. 24 of the Act, 
the Commissioner fixed the market value for 
each of the financial years commencing from 
1941-42 and ending with the financial year 
1948-49 and served on the plaintiff in June 
1948 sixteen notices for the IG half years in 
respect of the 8 financial years beginning from 
1941-42 as required by Rule 59 of the rules 
framed by the Madras Government under S. 44, 
sub-ss. (1) and (2) of the Act. The plaintiff 
preferred revision petitions Exs. A. 2 series 
on 8-7-1949 to the Commissioner of the Corpo- 
ration of Madras objecting to the estimate of 
the market value made by the Commissioner 
during the financial years. These were finally 
disposed of by the Commissioner on 29-11-1948 
confirming the e.stimate already made of the 
market value by him (vide Ex. A. 3) and after 
the disposal of the revision petitions, the plain- 
tiff was called upon to pay the amount within 
the period fixed in accordance with Rule 62 
but the plaintiff preferred an appeal under 
Rule 63 to the Council against the order of the 
Commissioner. While these appeals were 
pending, the Commissioner of the Corporation 
threatened distress proceedings to collect the 
beUerment contribution from the plaintiff for 
the 8 financial years and he, therefore, filed the 
present suit on 8-3-1949 for the reliefs already 
mentioned. The appeals were subsequently 
dismissed on 9-8-1949. 

(5) Though in the pleadings and in the issues 
framed in the lower Court, various other con- 
tentions were raised, the only substantial and 
outstanding question now debated in these 


appeals is whether the defendant-Corporation 
IS entitled to enforce by distress proceedings 
the collection of the betterment contribution for 
all the eight years and the decision of the 
question lies in a narrow compass though the 
arguments before us covered a wider ground. 

(6) It will be convenient at this stage to 
refer briefly to the relevant provisions of the 
Act and the rules framed thereunder for a 
better understanding of the respective conten- 
tion-j of the parties. The Towm Planning Act 
applies to the City of Madras governed by the 
City klunicipal Act and also to the Municipali- 
ties governed by the District Municipalities 
Act as is evident from the definition of “chair- 
map” in S. 2(1) of the Act. Section 4 of the 
Act contains the provisions that may be made 
in the Town Planning Scheme. A proceeding 
for applying the Town Planning Scheme may 
be initiated by a resolution under S. 9 of the 
Act by the Municipalities or the Corporation 
as provided by S. 10 or may be initiated at the 
instance of the Provincial Government, which 
may require the Municipality to prepare and 
publi.sh for the sanction of the Government a 
Town Planning Scheme under S. 12 of the Act. 
When all the preliminary steps are gone 
through, the scheme is published in the Official 
Gazette under .sub-clause (5) of S. 14 and a 
notification so published is conclusive evidence 
that a scheme has been duly made and sanc- 
tioned and the scheme takes effect from the 
date of the publication of such notification. 
Thereafter, the execution of the scheme should 
bo commenced (vide S. 14 (6)). The next stage 
for the determination of the betterment contri- 
bution, which the Municipalities are empowered 
to levy under S. 23 of the Act, is to make a 
claim for that purpose within the time pre- 
scribed before the Arbitrator, who is appointed 
under S. 27 of the Act. The functions of the 
Arbitrator in respect of the claim made by the 
Corporation or the Municipalities are enume- 
rated in S. 27, the chief of which are to deter- 
mine in the first instance whether the property 
is liable for betterment contribution under S. 
23 and, if so, to record the market value on 
the date of the notification under S. 10 or S, 12 
as the case may be. This power to determine 
the market value is contained in S. 24 (a) and 
the market value of the property on the date 
of the publication of the notification under 
S. 10 or S. 12 is treated as the basic value as 
they call it. which is the standard for compa- 
rison for arriving at the betterment contribu- 
tion in each financial year. 

The betterment contribution, w^hich the Cor- 
poration or Municipality is entitled to levy is 
the annual betterment contribution and the 
term of years and the percentage of the 
increase in value not exceeding 10 per cent, 
nre fixed by the scheme. There is howeVer an 
upper limit fixed by the proviso to S. 23 for 
the betterment contribution as it states that 
the aggregate amount of the contributions so 
recoyered shall not exceed one half of the 
maximum increase in value during the term of 
years fixed under the scheme. The mode of 
ascertaining and the time during which the 
ascertainment should be made are laid down in 
clauses (b) to (d) of S. 24. The Chairman, that 
IS, in the case of the Corporation the Commis- 
has to fix in each of the financial years 
fmlowing the date on which the scheme takes 
effect under S. 14 the market value of the 
property on the first day of April of that year. 
In other words, even in the beginning of the 
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financial year^ he must proceed to estimate the 
market value of the property for the purpose of 
that financial year. If the market value so 
estimated by the Commissioner does not exceed 
the basic value, that is, the value fixed by the 
Arbitrator under clause (a) of S. 24, no better- 
ment contribution shall be leviable in that 
year. If, on the other hand^ the market value 
fixed by the Commissioner under Clause (b) 
exceeds the basic value, the Municipality is 
entitled to levy on the difference a betterment 
contribution according to the percentage fixed 
under the scheme. This annual betterment 
contribution is a first charge on the property 
(vide Sec. 25) but is subject to the prior pay- 
ment of land revenue, if any, due to the 
Government and it shall be paid in half yearly 
instalments of one half of the amount fixed for 
the year; that means, that if the contribution 
is fixed for the financial year 1941-42, it must 
be paid in two half yearly instalments in that 
year and that amount to be paid is one half of 
the amount fixed for the whole year. Against 
the decision of the Arbitrator, an appeal is 
provided by S. 24 to the authority provided 
therein and the amount of contribution fixed 
by the Commissioner under clause (d) is also 
subject to revision by him under the rules and 
against his decision there is a further appeal 
to the Council. The mode of collecting the 
betterment contribution in respect of each 
financial year is provided by sub-s. (2) of S. 25 
of the Act. The Provincial Government is 
authorised to make rules for the assessment 
and collection of betterment contribution by 
that sub-section, but subject to such rules how- 
ever it is provided that the Chairman shall have 
the same powers and shall adept the same 
procedure for the assessment and collection of 
betterment contribution as he has for the 
assessment and collection of property tax Fur- 
ther, the persons affected shall have the* same 
right to receive notice of assessment and to 
object to the assessment and to appeal in res- 
pect thereof as they have in respect of the 
property tax and the decision shall to the same 
extent be^ final and conclusive. If under the 
City Municipal Act or the District Municipali- 
ties Act, lands and buildings are exempt from 
property tax, they shall also be exempt from 
betterment contribution. The rules framed bv 
the (government under the Act do not provide 
for the collection of betterment contribution. 

(7) The language of S. 25(2) that -The 
Chairman shall have the same powers and shall 
adopt the same procedure for the assessment 

of the betterment contribution 
as he has for the assessment and collection of 
the property tax naturally, therefore, refers to 
and attracts the provisions of the City Muni- 
cipal^ Act in this case and of the District 
Municipalities Act in the case of Municipalities 
The provisions relating to property tax are 
contained in Ss. 98 to 109 of the City Municinal 

til® rules and tables 
embodied in Schedule TV shall be read as nart 

of the chapter. Schedule IV contains taxation 
rules and Part I deals with the assessment of 
property tax and Part VI provides for the 
collection of taxes. Rules 20 and 21 are the 
relevant rules so far as collection by distress 
is concerned. Under R. 20 sub-cl. (l) it is 
provided that, where any tax, not being a tax 
in respect of which a notice has to be served 
under vS. 113 or S. 120-A or a direction has 
been given under Rule 6, is due from any per- 


Liie ^^uumiissioner snaii cause to be served 
upon or sent to such person a bill for the 
su.m due before proceeding to enforce the 
provisions of Rule 21. Sub^clause (3) of that 
rule states that where a notice, bill or direction 
I'-ferred to in sub-r. (1) has not been served 
or given either in the half year in which tax 
became due or in the succeeding half year, the 
tax for the half year first mentioned in this 
sub-rule shall not be demanded. Under R. 21, 

“If the aniount due on account of any tax 

is not paid within 15 days from the service 

.1 • i . _ or bill or the giving of the 

direction referred to in S. 113 or S. 120-A or 

R. 6 or R. 20 and if the person from whom 
the tax IS due has not shown cause to the 
satisfaction of the Commissioner why it 
should not be paid, the Commissioner niav 
recover by distraint under his warrart and 

moveable property of the defaulter 

is the occupier of any 
building or land in respect of which a tax is 
c.ue, by distress and sale of any moveable 
property which may be found in or on such 
r Isud the amount due on account 

together with the warrant fee and 
distraint fee and with such further sums as 
will satisfy the probable charges that will be 
incuiTed m connection with the detention and 
sale of the property so distrained,” 
so that if within 15 days from the date of the 
seivicQ of the bill under R. 20 — we are noli 
concerned in this case with S. 113 pr S. 120-A 
Or Rule 6 -- the tax is not paid, the Commis- 
sioner IS entitled to recover by distraint under a 
warrant for sale of the property of the defaulter 
• requirement of R. 20 (3) 

is that the bill referred to in sub-r (1) of R 
nas to be served or given either in the half 
year in^ which the tax became due or in the 
succeeaing half year. If it is not so served, the 
tax for the half year first mentioned in the 
sub-rule cannot be demanded. On the interpre- 
tation of this clause, in our opinion, the decision 
of the question whether the distraint in this 
case for the sixteen half years is valid has to 
be determined. To illustrate the meaning of 
mis ^ clause, we may take a concrete example 
Taking the last of the financial years in the 
present case 1948-49, the financial year com- 
menced on the 1st of April 1948 and ended wik 
the 31st of March 1949. The first half year 
ended with September 1948 and the second half 
year with March 1949. li the tax became due in 
the first half year ending with September 1948 
a demand notice under sub-rule (1) may be 
issued for the amount due in respect oFthat 
half year or in the succeeding half year 
such a notice is given in either of t^^wo’half 
years then the distraint would be valid fnr+hf 

amount which became due in the first haU 

year. Otherwise, he cannot make a demand and 
distrain the property under R. 21 So far the 

sub-clause seems to be unambt 
guous and does not admit of any serious doubt. 

rinPQ T^rif appellant 

does not dispute his liability to pay betterment 

contribution fixed for the 8 financial years and 

It is also clear from S. 25 that that amount 

IS a first charge on the property, subject how- 

revenue payable to Gk)vernment. 

What is disputed is that the mode of enforcing 

that liability is not by distraint for all the 

half years by a demand made in the second 

half year of 19.48-49 i.e., after November 1948 

By the demand, the Corporation can recover 
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on]y the betterment contribution payable in 
respect of the financial year 1948-49 and no 
more. On a plain reading of the provisions of 
the Town PUnining Act and the rules itamed 
LliLieunuer and Uie rules in Part VI of Schedule 
IV to Uie Ciiy Municipal Act, it is clear that in 
each tmancial year, at its commencement, the 
Co.mmssioner has to dcLermine the betterment 
coiuiiouLion payable for that financial year and 
that dad amount should be paid in two half 
ycariy msudments during that year. If no pay- 
ment IS made and if a demand is made in 
accordance with Rule 20 of Part VI of Schedule 
tV to tile City hiunicipal Act, he can distrain 
moveables for the recovery of the betterment 
eontribution payable in respect of that hnancial 
..car. But unlor'umately for the Corporation, 
in the present case, the determination of the 
hettennenl contribution for the 8 frnancial years 
mok a long time as the various stages for its 
.■.'i.hLion had to be gone through and no doubt 
■ hose steps proceeded in a very leisurely 
mariner. It took nearly seven years to deter- 
niitio the betterment contribution for the 8 
Tmancial years after the scheme took eflect 
under S. 14. It is, therefore, contended on 
behalf of the Corporation by Dr. John, the 
Joarried Counse], that it is unthinkable that the 
kcgislature could have intended to make dis- 
raint available even long before the betterment 
contribution was ascertained and that before it 
was ascertained, it could not have become due. 
If the contribution was determined within the 
periods contemplated by S. 24 of the Act, the 
Commissioner could exercise the right of dis- 
traint b 3 ^ complying with the provisions of 
Rule 20. But it was impossible for him to have 
' omplicd with those provisions because the 
amount was not ascertained finally. 

Jl is no doubt true that an amount, which 
was not ascertained, cannot become payc.blc 
:)efore it is ascertained. Take for example 
the case of aricars of rent. If the rent had 
to be ascertained, it cannot be said that before 
ascei tainment the rent became due and the 
period of limitation to recover rent under Art. 
110 of the Limitation Act commence^s to run 
•wen before such ascertainment as held by the 
.'^rivy Coujicil in — ‘Rangayya Apparao v. Bobba 
■Sriramulu’, 27 Mad 143 (PC) (A), The provi- 
sions in such a case for recovery of rent would 
apply only to rent, which is ascertained and 
not to rent, which is in the process of ascer- 
tainment. Dr. John was, therefore, right in his 
contention that the betterment contribution did 
not become due until it was ascertained by 
the Commissioner on 29-11-1948. But that 
would only help him to contend that the cause 
of action for enforcing the charge under S. 25 
of the Act accrued and arose only on that date 
even in respect of the contribution for the 
years commencing from 1941-42. When once it 
is ascertained, it became due and became pay- 
able. But that does not help him in invoking 
the provisions for distraint under Rules 20 and 
21. The language of sub-cl. 3 of Rule 20 clearly 
refers to the tax, which not only became due 
in that half year but also which became due in 
ro.spect of that half year. Therefore, a demand 
could be made either in the half year in which 
it became due or in the succeeding half year 
only for the amount due in respect of the first 
half year. It is no doubt true that the better- 
ment contribution for all the half years became 
due in 1948^49 but the Commissioner has no 


nght to demand under Rule 20 betterment con- 
tribution due in respect of any other half year 
or half years other than one half year in 
respect of which it became due in that half 
year. He may make, however the demand 
either in that half year or the succeeding half 
year. The language of the rule excludes the 
possibility of any such construction, which has 
been urged on behalf of the Corporation by 
Dr. John the learned counsel. 

(9) Dr. John then referred to the inconveni- 
ence in realising the betterment contribution 
that may be caused by driving the Corporation 
to file a suit as the proceedings may take a very 
long time. That may be so, but we cannot get 
over the clear language of the rule as our 
function is only to interpret the rule as it stands 
and not to legislate. Further, he also contended 
that the demand referred to in Rule 62 after 
the disposal of the revision petition by the 
Commissioner complies with the demand con- 
templated by Rule 20. Rule 21 clearly contem- 
plates a demand under Rule 20 and not any 
other demand outside it. Even if it be assumed 
that a demand under Rule 62 tantamounts to a 
demand under Rule 20, even then it would not 
help the Corporation as distress cannot be 
made for more than one half year in which 
the betterment contribution became due under 
sub-r. 3 of R. 20. 

(10) Reference was made in the course ol 
the arguments to S. 387 of the City Municipal 
Act^ and it was contended that without com- 
plying with the provisions of Rule 20, a demand 
could be made for betterment contribution as 
a contribution payable under any other law, 
i.e., the Town Planning Act in this case. The 
language of S. 25 (2) excludes the applicability 
of S. 387 as the procedure to be applied under 
the former section is the procedure for the 
nsses.sment and collection of the property tax 
and not the procedure prescribed under the 
City I\Iunicibal Act for the recovery of any 
other amount as compensation or contribution. 
Section 387 does not therefore help the respon- 
dent. For these reasons we think that the 
respondent is not entitled to recover by dis- 
traint proceedings any amount in respect of the 
financial years beginning from 1941-42 except 
the betterment contribution due in respect ol 
the financial year 1948-49. This the appellant 
is walling to pay and in fact in the connected 
rappeal it is represented that the amount has 
been already paid, though in C. C. C. A. No. 
60 of 1950 it was not paid in full. For these 
reasons we think that the decision of the 
learned City Civil Judge in O. S. No. 239 ol 
1949 is erroneous and must be reversed. C, C. 
C. A. No. 66 of 1950 is, therefore, allowed and 
the suit is decreed except in respect of the 
financial year 1948-49 with costs here and in 
the court below^ 

(in C. C. C. A. No. 50 of 1951: The facts 
are similar though the dates are somewhat 
difTerent and it is unnecessary to burden this 
.ludgrnent \yith details of those dates. The 
ciuestion raised is the same and for the reasons 
Riven in the connected appeal, the decision ol 
me lower court in this case is correct and the 
decree must be confirmed. The amount due in 
respect of the financial year 1948-49 was al- 
ready paid by the plaintiff. The appeal is dis- 
missed with costs. 


B/D.R.R. 


Order accordingly. 
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RAMASWAMI J. 

Ganapathi Udayar, Petitioner v. T. A. Chin- 
nayya Mudaliar, Respondent. 

Cri, Revn. Case No. 650 and Cri. Revn. Petn 
No. 538 of 1952, D/- 6-8-1952, 

Penal Code (1860), S. 511 ’ — Attempt — 
Preparation and attempt — Distinction. 

Mere preparation is an indifferent act 
possessing no definite indication of crimi- 
nality. An attempt is an act of such a 
nature that it is in itself evidence of the 
criminal intent with which it is done A 
criminal attempt bears the criminal intent 
upon Its face. The thing speaks for itself. 

1 Cri LJ 124 (Cal), Disting; Case law Ref. 

(Paras 7 and 10) 

Anno; Penal Code, S. 415 N. 10; S. 511 N. 2. 

Petitioner; PubHc Prose- 
cutor, for the State. 

CASES CITED; 

(A) (’04) 1 Cri LJ 124: 8 Cal WN 278 

Re 10: 20 Ind Cas 596: 

14 Cri LJ 436 

1 Ret LJ 391: 

^^2: 17 Cri LJ 272 

1924 Cal 215: 50 Cal 849: 

-44 Uri LJ 684 

<E) (’24) AIR 1924 AU 205: 21 All LJ 866- 
83 Ind Cas 993: 26 Cri LJ 209 

"^^28 

<G) pS) air 1925 Cal 100: 52 Cal 188: 

Zb uri LJ 545 

<H) (’89) 1 Weir 539: 12 Mad 114 

K ® • eriminal revision case 

sought to be filed against the conviction and 
sentence of the Additional First Class Ma|is- 
trate of Vellore in C. C. No. 49 of 1951 and 
confirmed in C. A. No. 132 of 1951 by the 
Sessions Judge of North Arcot 

. (2) The facts are: P. W. 1 Chinniah Mudaliar 

money-lender of Tiruppak- 
kadal. The accused borrowed from this P W 

la sum of Rs. 800 on 27-12-1948 and executed 
the promissory note Ex. P. i. On 5-10-1949 a 
sum of Rs. 114 was paid towards interest and 

mane on Ex. P. i by the accused himself and 

Kuppuswami attested it. Two months prior to 

December 1950 the accused gave Rs 36-8 0 in 

instalments and when asked to give more ti^^ 
accused is stated to have asked P W. 1 to lome 
to his village 2 or 3 days later. On 15-12-19^0 
P W. 1 went to accused’s village and asked 
^e accused to come to the house of P W o 
Kuppuswami. P. Ws. 1 and 2 were waiting As 
requested, the accused came to P W 2’s houVe 
The accused told P. Ws. 1 and 2 that\o 
brought Rs. 13-8-0 to make up Rs. so placed 
the money near P. W. 2 and asked for th^ 
promissory note to be given to him. P W^^^l 

turn gave it to the accused and the Ssed 

counting the money. 

the promissory note was handed over 
to P. W. 2 it was found that the accused had 

foftead^"orRs’'®sJr“A of Rs. 7 I 0 

insi6aa oi^ Ks. 50, On being Questionpd fh^ 

accused said “Come to my house. I wiU give 

the entire amount” and took the cash nf tjo 

13-8^ with him and went awaron his\?c*yc^; 

& chase to the accused 

P. W. 3 Dhanakoti Pillai who knows P W i 
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well saw P. Ws. 1 and 2 coming by his street 

-mJ * A a. m. and the accused going at 

a distance on a bicycle. P. Ws. 1 and 2 sought 

the assistance of P. W. 3 to hail the accused to 
stop. P. W. 3 did so and the accused went away 
without heeding him. P. W. 3 learnt from P. 
Ws. 1 and 2 as to what had happened. Then 
these three persons chased the accused and met 
him on the road Kadai. On being questioned 
I here by P. W. 3 the accused stated “what has 
been entered as payment has been entered as 
payment” and left the place. 

Thereupon P. W. I went and reported to the 
Sub Inspector of Police who directed them to 
go to the Munsif;s Court apparently thinking 
that It was a civil matter. P. W. 1 consulted 
the vakils, went to Vellore got a complaint 
prepared and filed it as a private complaint In 
the course of the enquiry the version of P Ws 
1 to 3 set out above was corroborated bv two 
others P Ws. 4 and 5, respectable inhabitants 

testimony of P. W 4 is that 
while he was sitting in his house ’ at about 

question he saw the 
acci^ed who told him that he was going to 

house to repay his dues to P W 1 

and that a few minutes later he saw the’acciis- 

ed going away followed by P. Ws. 1 and 2 and 

^ 2 learnt all that 

story^^^^®*^*^^' R- 9 also spoke to a similar 

(3) The case for the accused in the Court 
was that as a matter of fact he had paid Rs 
750 towards ihe note and that P. W 2 Kuppu^ 

Sent this false sto’ry , of non- 

witnesses were examined by the 
accused one to prove an alibi not for himciplf 
(accused) but for P. W. 1 to show thaT the 

hf ofh^D^W 2 °^ and 

other D.W. 2 to show that a transaction 

took place betwen himself accused and D W 

2 under which D. W. 2 paid the accused T?V* 7 nn 
and .which the accused wants to imply went to 

alleged by him'!'' Thifwffn^ S^'a^lso 

oTth!s traSIcfion^^ ^ cognizant 

4 !^ P^c^f^cts both the lower Courts have 

found that the prosecution has established 

reasonable doubt that what happinid 

took place only as set out by P Ws 1 to s 

payment of Rs. 750^ by the 
accused is false and that the witnesses D Wc 

1 and 2 cannot be believed. In addffion Yht 
learned Magistrate has been impressed with Iht 
demeanour of the P. Ws. and in the casTof ^h^ 
complainant he has remarked “P i 
respectable old man ^nd hie, j* w. i is a 

“ays? St J"'—-!? 

I°n77ac°cepf findfogs'of fact 

act ®atWbuted a^ceJse'^ df.T 

.3a“.d " ato'cate TS" a”' •'’* 

The a« aedata relied’ uS |> - BuS’Sfi 

Sc!, Xml S"“'- ‘ ™ ^ 2™ S)! S 

IuTF'X » S? bffl' wLTSea^' 

Stipulation that any payment on account of the 
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bill unless endorsed on its back would not be 
admitted. The prosecution alleged that the 
accused took the bill from B and (in the pre- 
sence of Bj and several other persons) wrote on 
its back the endorsemerit "17th Jeshta-through 
B Rs. 501” whereupon B snatched away the 
bill from the accused and asked for payment 
of the amount thus entered on the bill, to which 
the accused answered "Go away, I have paid.” 
Upon these allegations the accused was convict- 
ed on charges of forgery and attempt to cheat. 

The defence was tiiat Rs. 501 had in fact 
been paid to B on 17th Jeshta and had accord- 
ingly been entered in the books of the accused 
(which were produced) on 17th Jeshta but that 
the payment had not been endorsed on the bill 
on 17th Jeshta as B had not brought the bill 
with him on that date that the bill was endorsed 
by the accused in the manner mentioned on 
25th Jeshta and that B took it away without 
protest or altercation of any kind. It was held 
on the facts generally that there was no evid- 
ence to go to the jury in respect of either of 
the charges and held as to the charge of forgery 
that the circumstances of the case did not 
justify the inference that the endorsement was 
made by the accused with the intention of 
causing it to be believed that it was made on 
the 17th and not on 25th Jeshta when in fact 
it was made; held as to the charge of attempt 
to cheat that the bill having been snatched 
away from the accused before he had given any 
indication of what he had meant to do with it, 
the acts of the accused did not constitute an 
attempt to cheat, supposing that it was cheat- 
ing that; the accused intended and was pre- 
pared to commit. 

An attempt to deceive by a false represen- 
tation of fact involves that the person charged 
should have taken some step towards commu- 
nication of the representation to the person 
whom it was his intention to deceive and that 
in the instant case in the trial on a charge of 
attempting to cheat, it was a serious defect and 
one which placed the accused at a considerable 
disadvantage in the conduct of his defence, that 
the charge framed against him was silent as to 
the person upon whom the alleged attempt to 
cheat was made and also the manner in which 
it is intended by the accused to influence the 
conduct of that 'person. The contention of the 
advocate for the accused in that case Mr. Garth 
was that what took place amounted only to 
preparation and not an attempt. It will be 
seen that the facts of the instant case are 
entirely different, and this decision has no 
application whatsoever. 

(7) The instant case is not a case of mere 
preparation which is an indilTerent act posses- 
sing no definite indication of criminality. It is 
no doubt true that it is not unoften a question 
of nicety as to where does preparation end and 
attempt begins. The answer to this question 
is an attempt is an act of such a nature that 
it is in itself evidence of the criminal intent 
with which it is done. A criminal attempt 
bears the criminal intent upon its face. The 
thing speaks for itself. If this formula is 
applied to the instant case it will be seen from 
the facts set out above that what the accused 
intended and did and achieved went beyond 
the stage of preparation and constituted a 
criminal attempt at cheating. 

(8) The learned advocate then relied upon 
several cases reported of fraud committed by 
post. The debtor advises his creditor of the 
remittance of a sum of money in currency 


notes by insured post. On opening it the cre- 
ditor finds its contents worthless. What 
offence has the debtor committed? It has 
been held in some cases that his offence is an 
attempt to cheat: — ‘Arura v. Emperor’, 1915 
Pun Re 10: 20 Ind Cas 596: 14 Cri LJ 436 (B); 

— ‘Sadholal v. Emperor’, AIR 1917 Pat 699 (C); 
while in others it is held to constitute no 
oilencc; — ‘Raman Behari Roy v. Emperor* 
AIR 1924 Cal 215 (D); — ‘Tularam v. Empe- 
ror’, AIR 1924 All 205 (E); — ‘Vaithanatha- 
sami Aiyar, In Re’, AIR 1927 Mad 199 (F), 
though in two cases it was conceded that it 
might amount to fabrication of evidence: — 
•AIR 1927 Mad 199 (F)’ and — ‘AIR 1924 AUt 
205 (E). The act seems more in the nature 
of a preparation than an attempt, for wMch 
a closer relation to cheating would seem to be 
necessary. This appears to be the ‘rationale*^ 
of the case in which the accused a broker 
had entered into a contract with the com- 
plainant for the sale of jute on behalf ol the 
firm B which proved to be a fictitious one. The 
price of jute having risen the complainant 
prosecuted the broker but the prosecution was 
quashed on the ground that the prospective 
harm to the complainant was both uncertain 
and too remote: — ‘Harendranath v. Jyotish 
Chandra’, AIR 1925 Cal 100 (G). 

(9) On the other hand, the facts of this case 
fall more appropriately within the ambit of 
the decision in — ‘Queen Empress v. Kunja 
Nayar’, 12 Mad 115 (H). In this case the 
prisoner was requested to make an entry in a 
book of account belonging to the complainant 
to the effect that he was indebted to the com- 
plainant in a certain sum found due on a 
settlement of accounts. Instead of making this 
entry as requested, the prisoner entered in a 
different language not known to the complain- 
ant that this sum had been paid to the com- 
plainant. Held that the offence committed by 
the accused was an attempt to cheat. 

(10) The net result of the analysis of the 
evidence in this case is that the accused re-j 
presenting that he was going to pay a sum ofl 
Rs. 13-8-0 to make up Rs. 50 placed the money! 
near P. W. 2 and wanted the promissory notel 
to endorse on the back of it this payment ofj 
Rs. 50 and instead of that entered a pa 3 nnent| 
of Rs. 750 and that when he was qiiestionedl 
asked P. \Vs. 1 and 2 to come to his housel 
to get the entire sum of money and went awayl 
on his bicycle and was chased in vain byl 
P. Ws. 1 to 3 and that when he was finally! 
cornered stated that what had been entered as! 
payment had been entered as a payment and! 
would not give any further satisfaction andi 
obviousl.v tried to swindle thereby this P. W.l 
1 of a sum of Rs. 750 minus Rs.' 36-8-0. This! 
is not a question of preparation but a bare- 
faced criminal attempt to cheat P. W. 1. 

(11) The point of law taken therefore fails 
and this criminal revision case is dismissed, 

B/V.R.B. Revision dismissed. 
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SATYANARAYANA RAO J. 

Thirunagoswaram Janopakara Saswatha 
Nidhi Ltd., by its voluntary Liquidator, K. N. 
Rajaratna Chettiar, Appellant v. P. K. Dorai- 
swami Mudaliar and another. Respondents, 

Second Appeal No. 703 of 1949^ D/- M3-5i 

Companies Act (1913). S. 229 — Set off — 
(Provincial Insolvency Act (1920), S. 46). 
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Amount becoming due from fund to 
mortgagor — Fund claiming an amount 
due to it under mortgage — Two amounts 
can oe set off. AIR 1918 Mad 995, Foil. 

(Pfirs 1) 

Anno: Companies Act, S. 229 N. 12: Pro Ins 
Act, S. 46 N. 1. » . . 

S. y. Rama Iyengar and K. V. Rajagopalan, 
for Appellant; M. S. Venkatarama Iyer, for 
Respondents. 

CASE CITED; 

(A) (’18) AIR 1918 Mad 995: 40 Mad 1004 

JUDGMENT: The amount due from the fund 
became payable long ago as all the inslalmerts 
have been paid by the mortgagor. If, as pointed 
out in — ‘Mylapore Permanent Benefic Fund 
Ltd. V. Arogiaswami Pillai’, AIR 1918 Mad 995 
(A), after the calls have matured at the end 
of the 84th month, the balance becomes due 
and there is a statement of account, there is 
nothing to prevent the adjustment of the two 
claims at the end of the 84ih month. In that 
case what happened was that the period of 
maturity had not arrived and therefore the 
adjustment could not be availed of. In view 
of S. 229, Companies Act, which attracts the 
provision in S. 46, Provincial Insolvency Act, 
the mortgagor has got the right to claim a 
set-off ot the amount due to him from the fund 
in respect of the rnatured claim as against the 
amount due from him under the mortgage. This 
IS not like a case of a contributory in a limited 
company who, as a creditor of the company, 
cannot, in winding up, set off his debt against 
a call made on him by the liquidator, until the 
creditors have been paid in full. There is no 
question of the rnortgagor being a contributory 
The amount due to him became payable 
under a contract with the fund by which he 
had to keep up the payment of the instalments 
for a period of 84 months at the end of which 
the fund in its turn promised to pay to the 
person who entered into the contract not only 
the amount he paid but also some bonus and 
this amount undoubtedly became payable at 

month. That amount is a 
debt due to the mortgagor from the fund. The 

fund is now claiming an amount due to it 
under a mortgage. These two amounts can be 
set off and I see no objection for adjusting 
the one against the other as pointed out by 

p. 1006.. The view taken therefore by the loU^ 

Court IS correct and the second appeal is 
dismissed with costs. 

(2) Leave to appeal is refused. 

B/D.H. Appeal dismissed. 
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RAJAMANNAR C. J. AND 
VENKATARAMA AIYAR J. 

Appanna, Appellant v. Jami Venkatappadu 

and others. Respondents. fyauu 

Appeal No. 115 of 1949, D/- 17-II-1952 

Limitation Act (1908), Arts. 91, 142 144 

Scope and appIicabUity to void dociuAents ~ 
(Contract Act (1872), S. 19). ‘-“merns — 

Article 91 presupposes that a suit i<! 
necessary under the law to set aside the 
instrument. But, where under the law 
there is no duty cast on the person to set 
an instrument set aside, the article does 
not impose any obligation on him to get 
It set aside. 35 Cal 551 (PC), Rel In- 
Case law discussed. (Para 
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I When a deed of one character is executed 
on a representation that it is of a different 
character, then it is wholly void and In- 
operative. Such a deed does not require to 
be set aside under Art. 9i and a^suff o 

recover possession of the properties com- 
prised therein would be governed by Arts 
142 and 144 of the Limitation Act (p'^rt 7)’ 

The fact that there is a prayer for 
declaration that the deed is void or that it 
should be set aside does not affect the 
position. ^ Such prayers being ancillary to 
the substantive prayer for possession 'may 

1^934 PC ^180^ surplusage. A. I. R^ 

DisffnSshed. ' 111, 

(Distinction between void and voidable 

144 N.°2;^clntmct Act,' 1.^5^' N^’2,^’7.^^^‘ 

Appelllnff ^^jeswara Rao, for 

CASES ClSlD:' Respondents. 

(A) (’08) 35 Ind App 98* 35 Pal f'Dn\ 

li S ?»“ 

R) (’18 AIR Ilf ^66 

G) (’15) Im 42 Bom 638 (FB) 

(I) (’96) 23 Cal 460 

(J) (’86) 12 Cal 69 

ml a A? Al 728: 1’ Cl Wlj"!., 

(P) (1907) 76 LJ^Cl/sfe ^°1%7M Ch^S?" 

Q) (’50) AIR 1950 Par247 ^ 

^4R 1948 PC 111: 61 Mad LW 495 

VENKATARAMA AIYAR J • ic 

aKec'^rL^S 4ud|m/n'? 

Of the Court of ihe' s'^.^borVn'ati'l/udTe ^ ChiS" 

year‘lM4"X\laMffff1jeca^^^^^ 

as her stridhanam heir She Vllo ' lu 

minor aged about 8 years It is 

plaint that as her father wa., I ^he 

intellect, the first defendant ard h? 

Kamanna who are her r^aLrnal 

possession of her propertks and ^ ^ 4ook 

the management tEf of her 

plaintiff was subsequently married ^o^h■e me? 

defendant. On 16-8-lQ95^cV«^^ « first 

of settlement R . executed a deed 

ui bettiemeni ji.x. B 3 whereby she tran<;fprrprl 

all the suit pronertie'? tr. +v.X iransierrea 

attack bv thp « ^be subject-matter of 

Blainiiff .WS atf «‘5. 

brother represented to her that th^deed wal 
a general power of attorney authorising them 
to manage the estate, that she did not reJd 

It that she exe- 

cuted it in the thought and belief that it was 

only a power of attorney. She goes on to 
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state that she lived with her husband till 
1930j that in that year he drove her and her 
children out of the iiouse and that she became 
aware of the fraud practised on her only on 
29-8-1944. In paragraph 10 of the plaint it is 
stated that the "settlement deed dated 16-8- 
1925 was vitiated by fraud and misrepresen- 
tation of the tirst respondent and his brother 
and as such it confers no title on them to the 
plaint properties” and that the suit is laid for 
jecovery of possession with mesne profits. 
Conformably to these allegations, the plain- 
till prays for a declaration that the settlement 
deed dated 16-8-1925 is vitiated by fraud and 
uiidue influence and misrepresentation and 
That it confers no title on the respondents; for 
an order that the suit settlement deed be set 
aside and for a decree for possession and mesne 
profits. The second defendant is the widow 
of Kamanna who is the brother of the first 
defendant and one of the donees under Ex. B 
2. Both the defendants contest the suit on the 
merits and they also plead that it is barred by 
limitation. On these pleadings, the following 
issues were framed: 

1. Whether the settlement deed dated 
lC-8-1925 was got executed by the plaintiff 
by the exercise of fraud, undue influence 
and misrepresentation? 

2. Whether the plaintiff has been in pos- 
session of the suit properties within 12 years 
prior to suit? 

2. Whether the suit is in time? 

4. To what mesne profits, past and future, 
is the plaintiff entitled, if any? 

5. What relief? 

At the hearing of the suit, issue No. 3 was 
taken up first for trial. The notices that 
passed between the parties in 1944 were 
marked and arguments were addressed on the 
question of limitation. The learned Subordi- 
nate Judge held that the suit was governed 
by Art. 91 of the Limitation Act and that 
as the plaintiff had admitted in her notice 
dated 10-8-1944 that she had knowledge of the 
fraud in 1940, the suit which was instituted 
on 25-4-1946 was barred by limitation. On 
this finding, he dismissed the suit ‘in limine*. 
Against this decision the plaintiff prefers this 
appeal. 

(2) The only point for determination in this 
appeal is whether the suit is barred by limi- 
tation under Art. 91 of the Limitation Act. 
The answer to this question depends on the 
application of two principles both well settled, 
that Art. 91 does not apply when the instru- 
ment sought to be cancelled is void and in- 
operative and that when a person executes a 
deed of one character under a misrepresenta- 
tion that it is of a different character, it 
is void. 

(’3) Article 91 of the Limitation Act pro- 
vides for a period of three years for a suit 
to cancel or set aside an instrument, not other- 
wise provided for. This article presupposes 
that a suit is necessary under the law to set 
aside the instrument. But, where under the 
law there is no duty cast on the person to get 
an instrument set aside, this article does not 
impose any obligation on him to get it set 
aside. We must, therefore, have recourse to 
I the substantive law to ascertain whether a 
party to an instrument should get that can- 
celled or not. Now the authorities have esta- 
blished that for this purpose there is a dis- 


A, LR. 

tinction between voidable and void transactions 
and that while the former class of transac- 
tions should be set aside, the latter need not 
be. The reason for this distinction is that in 
the case of a voidable transfer the title to 
the properties vests in the transferee on the 
execution of the deed and that it can revest 
in the transferor only by a decree of Court 
rescinding the transfer on grounds such as 
coercion, undue influence or fraud. To such 
a suit. Art. 91 prescribes the period of limi- 
tation and if no suit is filed within the time 
limited thereby the transferor loses his right 
to avoid the sale and the title of the transferee 
becomes unimpeachable. Thereafter, it is not 
open to the transferor to sue for possession 
of the properties ignoring the deed because 
the right to possession is an adjunct to the 
title to the properties and that had passed 
to the transferee and had become unimpeach- 
able by the operation of Art. 91. But different 
considerations arise when the instrument of 
transfer is void and does not operate to vest 
the title in the transferee. In that case, the 
transferor continues to be the owner of the 
properties even after the execution of the in- 
strument precisely as before. There is no 
need in such a case for the transferor to move 
the Court for setting aside the deed because 
there is no transfer which the Court has to 
rescind and if the transferor has to recover 
possession of the properties covered by the 
deed, he can ignore the deed and recover on 
the strength of his own title. To such a suit, 
the period of limitation applicable is under 
Art. 144 and not Art. 91. If in such a suit 
there is a prayer for cancellation of the 
instrument, it can only be regarded as ancil- 
lary to the substantive prayer for possession 
and can be treated as mere surplusage. 

(4) Turning now to the authorities: In — 

Petheperumal Chetty v. Muniandi Servai’, 35 

Cal 551, (559-60) (PC) (A), the question for 

determination was whether a suit to recover 

properties which had been transferred by a 

person benami in the name of another was 

pverned by Art. 91 of the Limitation Act. In 

+ 1 ? article had no application, 

the Privy Council observed: 

“As to the point raised on the Indian Limi- 
tation Act, 1877, their Lordships are of opi- 

conveyance of the 11th June 
1895, being an inoperative instrument, as, in 
effect, it has been found to be, does not bar 
he plaintiff s right to recover possession of 
his land and that it is unnecessary for him 
To have it set aside as a preliminary to his 
obtaining the relief he claims. The 144th, 

o j article in the second 

schedule to the Act is therefore that which 

applies to the case and the suit has conse- 
quently been instituted in time.” 

decision, it has been 
held that where the transaction is sham and 

set it set aside 
application to such cases; 

Nagappa Chetti*. 
air 1927 Mad 805 (812) (B); — 'Krishna- 

V. Kuppu AmmaT, AIR 1929 
Mad 4^8 (479) (C); — ‘Mohamed Nazir v. Mt. 
Zulaika*, AIR 1928 All 267 (D) and — ‘San- 
?awa y. Hiichan Gowda\ AIR 1924 Bom 174 

A TO ‘Narasa Gouda v. Chawa Gowda’, 

air 1918 Bom 188 (FB) (F), it was held that 
a sale deed executed by a minor being void. 
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he was entitled to recover possession of the 
properties and that the suit was not governed 
Dy Art. yi as he was not bound to nave the 
deed set aside. In — ‘Narayanan v. Laksn- 
manan’, AIR 1915 Mad 1195 (G), certain 

trustees had transterred their right to jnanage 
a temple in favour of the defendants and put 
them in possession of the temple properties. In 
a suit to recover possession of the properties, 
the defendants pleaded that it was oarred by 
limitation under Art. 91 as it was instituted 
more tnan three years after the date of the 
transfer. It was held by Wallis C. J. and 
Coutts-Trotter J. that as me deed of* transfer 
was void, it did not require to be set aside and 
that Art. 91 had no application and they ob- 
served: 

"The Limitation Act merely prescribes within 
what periods suits must be brought and can- 
not be construed as of itself creating an 
obligation to sue where none existed.*’ 

In — ‘Banku Behari v. Krishto Govinda’, 30 
Cal 433 (H), Bannerjee and Geidt JJ. observed: 
"That a document which was never intended 
by the executant to be operative does not 
require to be set aside or cancelled in order 
to entitle any person to the possession of 
the property covered by it as against the 
person m whose favour it stands, has been 
held by this Court in the cases of — ‘Sham 
Amarendra Nath*, 23 Cal 460 (I) and 
“■ ^^ghubar Dayal v. Bhikya Lai*, 12 Cal 

d9 (J}» 


The position is thus stated by Richardson J 
m Saratchandra v. Kanailal’, AIR 192 
Cal 786 at p. 789 (K) : ’ ^ 

“If a plaintiff comes into Court to have 
particular written instrument set aside o 
cancelled then ‘prima facie* the article of th. 

Limitation Act applicable i 
Art. 91, whether the ground on which th( 
is made is fraud or some other ground 
Courts, however, draw a distinctioi 

voidable instruments am 
hold that Art. 91 does not apply to instru 
ments which are void ‘ab initio* L as not h 
requi^ setting aside. When the instrumen 
IS voidable It is presumably void, and bindinj 
on the plaintiff until it is set aside, and anj 
further relief which may be sought depend* 

°T instrument from the 

raise a case that the instrument, whethei 

executeei by the plaintiff himself or by som 
third party through whom he claims is null 
and void ‘ab initio’, then, as I Siderstanri 

91 ceases to be applicable 
ii'e circumstances may entitle the plain! 
tiff to the benefit of the longer period ol 

L'"Ari"2o'"orA?,.Y«T' 

These observations are well supported bv 

be taken as Lmly 
estabhshed that where the instrument which is 
relied in bar of the plaintiff’s claim is ■ void 
and inoperative, there is no need for setting 
aside such an instrument and Art. 91 does nnf 
bar the plaintiff from claiming such relief as 

he might be entitled to on the basis that the 
instrument is void. ^ 

(5) The question next arises whether Ex B 
3 is a deed under which title passed to the 
transferees, though it was liable to be displaced 


on proof of undue influence or fraud or whether 
it was a void instrument under which there 
was no transfer of title. If the complaint of 
the plaintiff had been that by the fraudulent 
representations of the donees she was induced 
to enter into the transaction of whose nature 
however she was aware or that there had been 
fraud with reference to the terms of the deed 
and its contents, there can be no doubt that 
title would pass to the transferees and that the 
only remedy of the plaintiff would be to sue 
to set aside the deed on the ground of fraud. 
But the complaint here is something different. 
The plaintiff states that it was represented to 
her that the deed which she was executing was 
a power of attorney, whereas in truth it was 
a deed of gift and that she signed Ex. B 3 
thinking and believing that it was only’ a 
power of attorney. That also is what she stated 
in the notice, Ex._ B, 2. Now the authorities 
have made a distinction between misrepresen- 
tations as to the character of the deed and mis- 
representations as to its contents. With refer- 
ence to the former, it has been held that the 
transaction is void, while in the case of the 
latter, it is voidable. In — ‘Foster v Mackin- 
non* (1869) 4 CP 704 (711, 713) (L) the action 
was by the endorsee of a bill of exchange. The 
defendant pleaded that he endorsed the bill on 
a fraudulent representation by the acceptor that 
he was signing a guarantee. In holding that 
such a plea was admissible, the Court observed: 
“It (signature) is invalid not merely on the 
ground of fraud, where fraud exists, but on 
the ground that the mind of the signer did 
+ 1 ?^ accompany the signature; in other words, 
that he never intended to sign, and therefore 
in contemplation of law never did sign, the 

contract to which his name is appended 

The defendant never intended to sign that 
contract or any such contract. He never 
intended to put his name to any instrument 
that then was or thereafter might become 
negotiable. He was deceived, not merely as 
to the legal effect, but as to the ‘actual con- 
tents’ of the instrument.” 


iLiis aecision nas baan followed in numerous 
authorities in the Indian Courts. In — ‘Sanni 
Bibi V. Siddik Hossain*, AIR 1919 Cal 728 (M) 
the suit was for recovery of possession of cer- 
tain properties in respect of which the plaintiff 
had executed a deed of sale. The plaintiff also 
prayed for cancellation of the deed on the 
ground that it was represented to her that the 
deed was a ‘jimbanama* for her maintenance 
and that she did not know or believe that she 
was executing a deed of sale. That was fourd 

f I District Munsif. Nevertheless 

he held that the suit was barred by limitation 

anH^Pantn Limitation Act. Newbould 

and Panton JJ. held that on that finding, the 

'^®“sion in — ‘(1869) 4 CP 
704 (L), would apply and that the deed would 
be void and that Art. 91 would be inapplicable 
to such a case. In — ‘AIR 1921 Cal 786 (789) 
(K), ^Ijeady cited, the allegations in the plaint 
were that the defendant had taken a deed of 
gift and exchange from the plaintiff Rengamoni 
D®vi on a representation that it was a power 
of attorney for the management of the estate 
and that she executed the document without the 
knowledge of its true character. The suit was 
dismissed by Buckland J. as barred by limi- 
^tion under Art. 95. On appeal, Sanderson 
C. J. and Richardson J. held following the 
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decision in — ’(1869) 4 CP 704’ (L), that if the 
ailegatfons in tne plaint were establibiied the 
transactjon w’uuici be void and that neither 
p5 nor Art. .01 would apply to that case, 
fiichardson J. ob.sciA'cd: 

"U: rriG piescnt case, as I read the plaint, 
jjlaiiitili' raises the plea known to English 
lav, vers as TiOii est lactum'. 

il .-he should succeed in establishing that 
pieu, uieii the instrument in question would 
be altogether void. It would not require 
setting aside and the prayer to set it aside 
'•vouki be therefore superfluous, so that Art. 
01 would be inapplicable.” 

In — ‘Erindaban v. Dhurba Charan’, AIR 1929 
Cal l'0(), (iU7 (N), the third defendant who had 
executed a deed of gift in favour of the second 
deiendant sold the property subsequently to the 
Piainij/i alleging that the gift deed was exe- 
cuted by her on a representation by the second 
c elendant that it was a power of attorney and 
the Sint was by the purchaser to recover 
po.^session. it -was pleaded by the second 
ncic-ndant that it was barred under Art. 91 of 
he Limitation Act. In rejecting this conten- 
tion, Cuming and Pearson JJ. observed: 

Cal 728’ 

(M) a decision directly in point, it has been 

T established that the 

plaintill by defendant’s misrepresentation was 
induced to execute a deed of sale believing 

kind the transaction is void and not voidable 
only and Art. 91, Limitation Act has no ap- 
piication to his suit to recover the property 
ic Will be .seen that that decision is directly 
m point, because in this case the plaintilT 
.‘^ue.s as the transferee of defendant 3 and 
stands in her shoes. Defendant 3 was induced 
by the misrepresentation of defendant 2 to 
execute a deed of a different kind to what 
she thought she was executing. It has been 
found that she thought that she was executing 

r. power of attorney when she was really 
executing a deed of gift.” 

In the result, the decree for possession was 
alhrmed. In — ‘Rajah Singh v. Chaichoo Singh*, 
AIR 1940 Pat 20i, 203 (O) one Titai Singh 
sued to recover possession of the properties 
comprised in a deed of gift executed by him 
on 18-6-1931 on the ground that it was repre- 
sented to him that the deed was an instrument 
of lease and that it was, therefore, void. The 
suit was instituted on 3-8-1935. The question 
was, whether it was barred by limitation under 

TT^- Meredith 

JJ that if che facts pleaded in the plaint were 

estD./iishod. Art. 91 would have no application 
ns the deed would then be void and not merely 
voidable. Meredith J. observed: 

“If Titai executed the document under the 
impression that it was a lease, when in fact 
it v/as a deed of gift, then I think there was 
no real execution since Titai’s mind would 
have been directed to one thing whereas what 
he put his hand to was something of an 
altogether different character. The exe- 
cutant’s mind was not with his hand. If there 
was no real execution the document was 

wholly void and not merely voidable 

The learned advocate for the appellants 

argued on the basis in — ‘Howatson v. Webb’, 
1<)07-1-Ch. 537 (P) that — *(1869) 4 CP 704’ 
(Id was no longer good law. But, in fact, 
wliat the later rulings really lay down is 
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that a misrepresentation as to the contents of 
a document will make it voidable, and only a 
misrepresentation as to its character will 
make its execution absolutely void ‘ It seems 

to me that a representation that a* document 

was a lease when it was in fact a deed of 

gift, would be a misrepresentation as to the 

nature of the document and not merely as to 
its contents. Obviously, the line of distinction 
might sometimes be a fine line. I can conceive 
cases where it might be very difficult to say 
whether the document signed and the docu- 
ment fraudulently represented actually 
differed in nature or merely in contents; but 
I feel no doubt that as between a lease and 
a deed of gift, there is a difference of nature 
and not merely a difference of contents. 
Where the document is wholly void 'ab 
initio’ an 3 ’- prayer to set it aside is unneces- 
sary and redundant.” 

In — ‘Bibi Saleha v. Md. Zakariya Khan*, AIR 
1950 Pat 247 (Q) the allegation was that a deed 
of gift was executed under the impression that 
it was a ‘mukhtarnama’ and that was found 
as a fact. With reference to a plea of limitation 
based on Art. 91 the Court observed: 

“It is now well established that this article 
applies to suits in which it is sought to cancel 
or set aside an instrument which is voidable, 
and has no application where the instrument 
which is challenged is void ‘ab initio’,” 

The plea of limitation was accordingly over^ 
ruled. 

(6) Mr. B. V. Subramaniam the learned advo- 
cate for the respdts. argued that the distinction 
made in the decisions quoted above between 
misrepresentation as to the character of a deed 
and misrepresentation as to its contents was 
untenable in view of the pronouncement of the 
Privy Council in — ‘Atmaram Manekal v. Bai 
Hira’, AIR 1948 PC 111 (R). There, a widowed 
daughter-in-law living with her father-in-law 
had executed on 12-6-1926 a deed relinquish- 
ing her rights over the properties inherited by 
her from her husband. On 14-10-1930 she 
instituted a suit for setting aside the deed on 
the ground that the defendant got her to exe- 
cute the document while she was in distress 
and under his protection, influence and control 
and without allowing her an opportunity for 
independent advice or legal aid; that when she 
signed, she did not grasp the import of the 
document and that it was only when the docu- 
ment was explained to her that she understood 
that it purported to be a relinquishment of her 
rights over the property which she had inhe- 
rited from her husband. There were concurrent 
findings of the Courts in India that at the time 
when the deed was executed the plaintiff was 
under the influence and protection of the 
defendant, that she liad no independent advice, 
that owing to mental distress she was not fit 
to understand how adversely her rights were 
affected and that in fact she did not understand 
i^s meaning and legal consequences. Before the 
Board, it was argued that the suit was barred 
by Art. 9U as the plaintiff had been given a 
copy of the deed in 1926 and more than three 
years^ had elapsed from that date. In answer 
to this, the Privy Council observed: 

“When ground for setting aside the i^stru- 
nient is that the plaintiff did not appreciate 
its true nature and legal consequences, it has 
been said by this Board and it was not 
disputed in this case, that the limitation 
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begins to run from the date when the plain- 
titr became aware of the true nature and legal 
conseauences of the instrument.” 

And again, 

"It is lor him (the defendant) to prove the 
date at which sne in lact came to understand 
the true nature of the transaction wnicn 
ought to have been explained to her by him 
and it is not enough for him to show merely 
that she had an opportunity of reading the 
document and that its terms were not com- 
plex or obscure.” 

'Xhe respondent argues that this decision is an 
authority for the position that Art. 91 would 
apply even when the misrepresentation was as 
to the nature of the document. But the context 
-clearly shows that their Lordships had in mind 
the effect of the deed on the rights of the 
parties and not about the character of the deed. 
On the other hand, the decision in — ‘Someshar 
Dutt V. Tribuwandutt ’3 AIR 1934 PC 130 (S) 
recognises that suits in which deeds are 
impugned on the ground that they were execut- 
ed under a misrepresentation as to their cha- 
racter stand on a separate footing from suits 
to set aside deeds on the ground of undue 
influence. In that case, the plaintiff had on 
15-5-1914 executed a deed of gift in favour of 
the defendant. He subsequently filed a suit to 
recover possession of the properties covered by 
the deed on the ground that the defendant 
represented to him that it was a deed of 
management, that he had signed it without 
knowing that it was a deed of gift and that the 
suit was not barred by limitation, as it was filed 
within twelve years of the transaction. It was 
found that there was no misrepresentation and 
that the plaintiff had executed the deed with 
full knowledge of its contents. The substantive 
case put forward by the plaintiff, therefore, 
failed. It was then sought to be argued on 
behalf of the plaintiff that a case of undue 
influence had also been raised in the plaint and 
that the suit was within time as one to set 
aside a deed under Art. 91. As to this, the 
Privy Council observed -that the only substan- 
tive case put forward in the plaint was that 
the deed had been executed under a misrepre- 
sentation as to its character, that allegations 
as to undue influence were made only as ancil- 
lary to that case and that there was no inde- 
pendent and substantive nlea of undue influ- 
ence put forward in the suit. It was also 
remarked that a suit for relief based on undue 
influence would be governed by three years 
limitation whereas according to the allegations 
in the plaint, the suit would be governed by 
12 years limitation. 

(7) The authorities thus establish that when 
ja deed of one character is executed on a re- 
Ipresentation that it is of a different character 
then it is wholly void and inoperative. Such a 
■deed does. not require to be set aside under 
Art. 91^ and a suit to recover possession of the 
properties comprised therein would be governed 
by Arts. 142 and 144 of the Limitation Act The 
fact that there is a prayer for a declaration 
; that the deed is void or that it should be set 
aside does not affect the position, such prayers 
being ancillary to the substantive prayer for 
possession. As observed in the decisions already 
cited, such prayers might be regarded as mere 
^surplusage. We accordingly hold on issue No 3 
differing from the lower Court, that the suit is 
not barred by limitation under Art. 91 . 


(8) In the result this appeal is allowed and 
the suit is remanded for disposal on all the 
issues excepting issue No. 3, As the appeal has 
been filed in forma pauperis no order is neces- 
sary for refund of court-fee. The costs of this 
appeal will abide the result of the suit. 

B/D.R.R. Appeal allowed. 
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- BASHEER AHMED SAYEED J. 

Vedantam Narasimhacharyulu, Petitioner 
Pothuri Kotayya, Trustee of Sri Venugopala- 
swami and Anjaneyaswami Temple, Valluru 
and others. Respondents, 

Civil Revn. Petn. No. 1107 of 1948, D/- 
1-2-1952. 


(a) Madms Hindu Religious Endowments Act 
(2 of 1927 as amended by Act 10 of 1946), S. 78 
— Application imder — Only summary inquiry 
is intended — Persons in possession claiming 
to be in possession in their own right — 
District Judge cannot enter into elaborate in- 
qui^ into question of title — (Madras Hindu 
Religious and Charitable Endowments Act (19 
of 1951), S. 87). AIR 1949 Mad 897, Rel. on. 

(Paras 5 and 6-7) 

The spirit of S. 78 of Act 2 of 1927 as 
amended by Act 10 of 1946 is carried into 
S. 87 of the Madras Act 19 of 1951. The 
scope of S. 87 is not, in any way, different 
from the scope of S. 78 in so far as the 
remedy of summary procedure is provided 
for in order to get hold of properties, which 
are admitted to be trust properties by the 
trustees, who are appointed by the Board. 

(Para 8) 

(b) Madras Hindu Religious Endowments Act 
(2 of 1927 as amended by Act 10 of 1946), 
S, 78 — Petition under — Valid certificate 
issued in prescribed manner should be produced 
along with petition — Certificate issued long 
prior to framing of rules by Government under 
S. 71 is not valid — Conclusiveness of certificate 
according to proviso to S. 78, comes in only 
when certificate is in accordance with law and 
procedure prescribed by rules. (Paras 9, 10) 

G. Venkatarama Sastri, for Petitioner; B, Sj 
Ramachandra Rao and V. Rangachari, for 
Respondents. 


CASES CITED: 

(A) (’49) AIR 1949 Mad 897: 1949-1 Mad LJ 200 

(B) (’33) AIR 1933 Mad 689: 65 Mad LJ 313 

(C) (’37) AIR 1937 Mad 852: 1937-2 Mad LJ 413 

(D) (’48) AIR 1948 Mad 72: 1947-1 Mad LJ 2871 

(E) (’31) 1931 Mad WN 898 

ORDER : This revision petition is againsi 
the order of the learned District Judge ol 
Guntur made on an application by respondent 
1, under S. 78, Hindu Religious Endowments 
Amendment Act (Act 10 of 1946). 

(2) Respondent 1 herein claiming to be thei 
trustee of the Sri Venugopalaswami and An- 
janeyaswami temple situate at VaUur, filed 
the application under S. 78, Hindu Religious 
Endowments Act, to direct the petitioner and 
the other respondents to deliver possession 
of the petition-schedule properties described 
in schs. A and B to him and respondents 20 
and 21, the latter also being trustees appoint- 
ed along with respondent 1 petitioner in the* 
lower Court, 
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^ (3) The petitioner before me raised objec- 
tions as to the tenability of the petition be- 
fore the District Court on the ground that 
the case was not one covered by S. 78, Hindu 
Religious Endowments Act and that the Court 
had no jurisdiction to direct delivery of pos- 
session of the properties to the trustees. A 
further ground was also alleged viz., that the 
certificate required under S. 78 was also not 
produced and that what was produced at a 
later stage was not the proper certificate 
required by that section. The learned District 
Judge held that, so far as the movable pro- 
prties were concerned, the certificate issued 
by the Board ^ did not comprise them, and 
therefore, he did not direct possession of the 
schedule-mentioned movable properties. But 
in regard to the immovable properties, which 
were claimed to be in the possession and en- 
joyment of the archakas, he directed, holding 
that the certificate was a valid certificate, 
that since the trustees have been appointed 
as such by the Board, they were entitled to 
recover possession and, therefore, the respon- 
dents were bound to deliver possession and 
allowed the petition. Against this order, this 
revision petition is preferred. 

(4) The learned counsel appearing for the 
petitioner in this Court has raised various 
points as to the sustainability of the order 
of the learned District Judge. The first point 
that he has raised is that the provisions of S. 
78, Hindu Religious Endowments Act do not 
warrant^ an enquiry by the learned District 
Judge into a case of this type, where the 
archakas claim to be in possession of the 
properties for over a long period covering 
more than a century and performing services 
to the temple deities, viz., Sri Venugopala- 
swami & Anjaneyaswami. His specific contention 
is that S. 78 would apply only to properties, 
which are admitted to be trust properties and 
in regard to which there could be no bona fide 
^spute but that where the parties, who are 
in possession claim to be bona fide in pos- 
session on their own account, the Court will 
have no jurisdiction to enquire into the 
matter on a petition. The section contem- 
plates a summary procedure and in summary 
procedure, where there is a bona fide dispute 
with regard to title to the properties claimed 
by the temple or by the trustees on behalf 
of the temple, the jurisdiction of the Court 
Is ousted. 

(5) The learned counsel for the petitioner 
has relied on the decision in — ‘Rangacharyulu 
V. Venkatanarasimhayya’, AIR 1949 Mad 897(A). 
On a careful consideration of the judgment 
of the Bench of this Court, consisting of 
Satyanarayana Rao and Panchapagesa Sastry 
JJ. in the said decision I am in agreement 
with the view that tlie policy underlying S. 
78 and the scheme itself, as may be gathered 
from the various clauses of that section, is 
only to give summary jurisdiction for making 
a direction in regard to delivery of posses- 
sion of properties, which admittedly belong 
to the trustees or to the temple, and not 
properties, which are not admittedly trust 
properties and, in respect of which there 
happens to be a genuine and bona fide dis- 
pute as to the title and possession. The 
language of the section appears to be clear 
as has been pointed out by the learned Judges 
In the decision cited above, particularly at 
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Satyanarayana Rao J. has 

Stated that 

“the claim of a person in possession in good 
faith, on his own account or on account of 

who was not such a trustee, 
office-holder or servant is excluded from 
the ambit of the section.** 

If this decision applies to the facts of this 
case as it does, the point that is next to be 
ascertained is whether the claim of the 
archakas in this case is one, which is based 
on a bona fide claim of title in respect of 
properties or whether they claim under any 
of the trustees or servants or office-holder of 
the temple. 

(6-7) The evidence in this case, which is con- 
tained in two documents viz., Exs. A. 3 and 
A. 4 seem to indicate that the position of 
the petitioner is not that he held the property 
under any trustee or any office-holder or any 
servant but that he claimed the property in 
his own right and on his own account and 

these two documents point to 
the fact that it is a service inam granted for 
performing certain services to Sri Venugopala- 
swami and Sri Anjaneyaswami temple at 
Vallur. That is expressly stated in Col. 8 of 
Ex. A. 3. Col. 17 also sets out that the ser- 
was being, at that time, rendered by 
Vedantam Narasimhachari, who appears to be 
the ancestor of the present petitioner. No 
doubt, the title deed has been issued in the 
name of the deities. In all service inams, it 
cannot but be the title deed has to be issued 
m the name of the deities, whereas the 
holders happen to be persons, who enjoy the 
property and perform services in the temple. 
This is also no doubt a devadayam but deva- 
dayam in the sense that it is a service inam 
granted for the purpose of service to the 
God in the temple. Even so, Ex. A. 4 is to 
the effect that the inam is granted to Sri 
Swamivarlu*s enjoyment as per col. 1 (extract 
of the inam statement) but col. 6 makes it 
clear that it was granted by the then zamin- 
dar of Vallur Rajah Manchayarao Bhavanara- 
yana Rao garu for conducting Sri Swamivaru 
nitya naivedhya deeparadhana* and in col. 11 
it is said that it was for “enjoyment for Sri 

, ‘nitya naivedya deeparadhana”. 
What have been set out in cols. 1, 6 and 11 

?u leave any room for doubt 

that the inam has been only a service inam 
granted for the purpose of performing or con- 
ducting the ‘nitya naivedya deeparadhana* in 
^be temple. In such circumstances, if the 
archakas, who claim to be in possession and 
enjoyment of the property for over a century, 
put forward a claim that they are entitl^ 
to the property on their own account, certainly 
Uiis cannot be said to be property belonging 
to the trustees admittedly. Therefore, S. 78 of 
the Act would not be attracted to a case 
like this, where there is a bona fide dispute 
as to the title. It may be a matter for ela- 
borate enquiry and decision as to whether 
the properties actually belong to the temple 
and the archakas have no right or whether 
the pr(yerty is burdened with service or whe- 
ther the archakas could hold the properties 
111 their possession on their own account or 
on account of a third person who was a trustee, 
office-holder or servant. But even if such be 
o cannot be the intention underlying 

S. /8, Hindu Religious Endowments Act that 
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such questions of title, which involve an ela- 
borate enquiry, should be gone into in a sum- 
mary manner in a petition of the kind under 
consideration. 

(8) The learned counsel for the respondents 
relies upon the new S. 87 of Act 19 of 1951, 
and he would contend that S. 87 supports 
his view that a case Like this can be sum- 
marily enquired into or an order for delivery 
of possession could be issued by the District 
Court. I do not think I can agree with this 
contention of the learned counsel for the res- 
pondents. The language, in essence, of Ss. 
78 and 87 do not differ materially in regard 
to the nature of the property or the nature 
of the claim that has to be enquired into 
nor has the new S. 87 taken away the charac- 
ter of the enquiry, viz., that it should be a 
summary enquiry in regard to properties that 
are admitted to be trust properties The 
spirit of S. 78 is carried into S. 87 without 
any alteration. That seems to be the position 
on a careful consideration of the language of 
that section. Therefore, even if S. 87 applies 
to the present case, though it is not conced- 
ed by the learned counsel for the petitioner 
for the reason that according to him a Bench 
of ttus Court has already held that the repeal- 
ing S. 5 of the Act 19 of 1951 has been held 

vires, still I am of the opinion 
scope of S. 87 is not, in any wav 
different from the scope of S. 87 in so ilr 

of summary procedure is pro- 
vided for in order to get hold of properties 
which are admitted to be trust properties by 
^e trustees, who are appointed by the Board. 
Therefore, on the facts of this case, I do not 
think that the learned District Judge had any 
jurisdiction to issue an order that the peti- 
tioner before me should be directed to deli- 
ver j^ssession of the properties under the O 

^stees. purpose by the 

(9) There is a further point that has been 
raised wth regard to the vaUdity of the ve?y 

by the trustees, and 
that while S. 78 provides that a valid certi- 

haw j prescribed manner should 

have been produced 'along with thp petiHnn 

and that the certificate actually produced dur- 

ing the course of the enquiry after the petition 

issued in accordance 
wth iaw in that while the section required 
that It should be issued in the manner pres- 
cribed by the rules, it was issued long E 
^ the actual framing of the rules by the 
Government under the powers vested in the 
Government to frame rules under S. 71 of 
the said Act Prima facie, there is some force 

uH that the certificate, which 

enabl^ the trustees to claim a right to the 
property, was not one, which was issued in 
accordance with law as it then stood, but the 
learned counsel for the respondents invites my 

which states that “for the purpose of proceed- 
shaU be conclusive evidence that thf p^! 
ties to which It relates belong to the religious 
institution.” This proviso can come into opera- 
tion only if and when the certificate has l^en 
issued in accordance with the law and the 
procedure prescribed and the manner in which 
it should have been issued as per the rules 
framed, but if actually a certificate has been 
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issued when the rules had not been framed, 
and when there was, therefore, no valid certi- 
ficate in the possession of the trustees, who 
proceeded to the Court for a direction for de- 
livery of the properties, it cafmot be said that 
this proviso would be applicable to the certi- 
ficate. Nevertheless, the learned counsel for 
the respondents would invite further my atten- 
tion to S. 103 of Act 19 of 1951. Wliile under 
sub-clause (a) 

“all rules made, notifications or certificates 
issued, orders passed, decisions made, pro- 
ceedings or action taken, schemes settled 
and things done by the Government, the 
Board or its President or by an Assistant 
Commissioner under the said Act, shall, ire 
so far as they are not inconsistent with this 
Act, be deemed to have been made, issued, 
passed, taken, settled or done by the appro- 
priate authority under the corresponding pro- 
visions of this Act & shall, subject to the provi- 
sions of clause (b), have effect accordingly” 

it must be pointed out that the section pro- 
vides that the certificate must not be incon- 
^stent with the provisions of the present Act. 
The proviso to S. 87 provides that 
before issuing any such certificate in respect 
of any property, the Commissioner shall give 
notice to the trustee, office-holder or servant 
of the religious institution, as the case mav 
be, of his intention to issue the certificate 
and consider the objections, if any, of such 
trustee, office-holder or servant”, 
but, in this case, this proviso cannot be said 
to have been satisfied and, therefore, the issue 
of the certificate, even though it might have 
been issued under the previous provisions of 
law and even if sub-clause (a) to S. 103 mav 
be said to apply to that certificate, still it 
cannot be said to be a valid certificate to 
b© operative in the proceedings. 

(10) The explanation to sub-cl. (a) of S. 103 
IS also relied upon by the learned counsel for 
the respondents wherein it is stated that 
“certificates issued by the Board under S. 78 
of . the said Act shall be deemed to have 
been validly issued under that section, not- 
withstanding that the certificates were issu- 
ed before the making of rules prescribing 
the manner of their issue.” 

Even this explanation, in my opinion, is not 
of much avail to the learned counsel for the 
respondents. The learned counsel has again 
invited my attention to sub-clause (i) of S 108 
whereby it has been provided that 

“all suits, applications or proceedings taken 

behalf of, or against the Board 
under the provisions of the said Act and 
perming at the commencement of this Act 

behalf of or 

against the Conmissioner subject to the pro- 
visions of and so far as they are not in- 
consistent wth this Act.” 

I do not think that tins clause, which gives 
power for the continuation of pending proceed- 
ings would apply to the facts of the present 
case. Even so sub-d. (k) of the same S. 10.3 
of the new Act, whereby 

“any remedy by way of application, suit or 

appeal, which is provided by this Act shall 
be available in respect of proceedings under 

pending at the commencement 

of tins Ad as if the proceedings in respect 

remedy is sought had been in- 
stituted under this Act” 
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does not seem to bo of much help in regard to 
the points that bav'e been raised in this 
petition. 

(11) The learned counsel for the respondents 
has also relied ujcion a decision in — ‘Narayana 
Iyengar v. Desika Chariar’, AIR 1933 Mad 689 
((B), and also tvv'o other decisions of this Court, 
yiz., — 'Hindu R. E. Board v. Koteeswara Rao', 
.MR 1937 Mad 852 (C) and — ‘Venkatadri v. 
Soshacharyulu’, AIR 1948 Mad 72 (D). 1 do 

not tliink the facts of those cases are on a par 
v/ith the facts of the present case. I am 
unable to agree that the rulings in those deci- 
sions apply to the fads of the present case. 
On the other hand, I think the decision in — 
A’’enkatasubbarao v. Narayana Venkatachar- 
yulu\ 1931 Mad WN 898 (E), seems to apply to 
the facts of the present case in so far as the 
character and the nature of the holding is con- 
cerned. There are also two other unreported 
rlecisions of this Court which are in connection 
with claims in regard to properties, which were 
alleged to belong to a temple, and which may 
be referred to here, as they go to show as to 
what exactly the right of the archakas would 
be in respect of properties granted to a temple 
for performing ‘nitya naivedya deeparadhana’. 
In the judgment delivered by Satyanarayana 
Rao and Chandra Reddi JJ. in App, No. 218 
of 1946, they have followed the earlier deci- 
sion of this Court in — 'App. No. 285 of 1945’, 
wherein the interest of the archakas in the case 
of a similar nature has been directed to be 
settled at 2/3 of the temple lands. This has 
been again followed in another decision made 
by this Court in C. M. A. No. 8 of 1949, to 
which 1 have myself been a party, and there 
It has been held that the archakas, similarly 
situated as in the present case, would be en- 
titled to 2/3 of the net income for performing 
services to the temple. If such be the trend 
of decisions viz., that the archakas have a 
right in the lands, although the lands might 
have been originally granted to the temple, it 
cannot be said that such rights could be sum- 
marily disposed of in an application filed under 
S. 78, Hindu Religious Endowments Act. It 
fould not have been the intention of the Legis- 
lature that where the archakas claim right 
bona fide in the property said to belong to the 
deity of the temple, such rights should be 
disposed of without any proper inquiry in a 
summary manner. 

(lla) On a consideration of all these facts, I 
am inclined to hold that the order of the learned 
District Judge is not one that could be sup- 
ported and it has to be set aside and it is set 
aside accordingly. The petitioner will be en- 
titled to his costs in this petition. 

(12) If the archakas have been dispossessed 
of their lands in execution of any order passed 
lyv the learned District Judge, it follows that 
they will be entitled to restoration of the pro- 
pony. In so far as the petitioner is only one 
of the archakas and the other archakas are 
appearing by Mr. V. Rangachari, the benefit of 
this order will be available not merely to the 
petitioner but also to the clients of Mr. V. 
Rangachari who has himself argued the appeal 
on their behalf as well. 

B/R.G.D. Order accordingly. 
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BASHEER AHMED SAYEED J. 

Paramasivam Pillai, Petitioner v Adilakshmi 
Animal and others, Respondents. 

Civil Revn. Petn. No. 

13-12-1951. 

Civil P. C. (1908), O. 1, R. 10 (2) 
party. 

In interpreting O. 1, R. 10 (2), Civil P. C. 
the construction of the language of the 
section should be as liberal and as wide as 
possible and should not be restricted 
merely to the parties involved in the suit 
but the attempt should be always to make 
parties all persons who may be necessary 
in order that there might be a final and 
complete adjudication of the points involv- 
ed in the suit. AIR 1929 Mad 268, AIR 1931 
Mad 357; AIR 1935 Mad 353, AIR 1940 
Mad 69, Rel. on. (Para 3) 

Anno: C.P.C., O. 1 R. 10 N. 14, 16. 

K. V. Ramachandra ' Iyer, for Petitioner; G. K 
Jagadeesan, for Respondents. 


CASES CITED: 

(A) (’49) AIR 1949 Mad 410: 1948-2 Mad LJ 504 

(B) (’27) AIR 1927 Mad 834: 53 Mad LJ 269 

(C) (’50) AIR 1950 Mad 91: 1949-2 Mad LJ 568 

(D) (’29) AIR 1929 Mad 268: 115 Ind Cas 340 

(E) (’31) AIR 1931 Mad 357: 60 Mad LJ 229 

(F) (’35) AIR 1935 Mad 353: 159 Ind Cas 899 

(G) (’40) AIR 1940 Mad 69: 188 Ind Cas 379 

ORDER: This is a petition against the order 
of the learned Subordinate Judge, Vellore, im- 
pleading a third party who wanted to come on 
record as the real owner of some of the proper- 
ties involved in the suit. 


(2) The suit was for partition of the joint 
family properties. Among the suit properties 
items 9 to 18 are said to be properties owned 
in his absolute right by defendant 6, the son- 
in-law of the joint family . These properties 
are claimed by the third party who wanted to 
be impleaded as a party-defendant as belonging 
to her. The learned Subordinate Judge held 
that it was necessary under O. 1, R. 10, Civil 
P. C., to completely and effectively adjudicate 
the questions involved in the suit that the third 
party should be added as a party-defendant. 
Against that order is the present revision 
petition. 

(3) Mr. Ramachandra Aiyar appearing for 
defendant 6, who is the' petitioner herein, 
contends that the petitioner defendant 1 (sic) 
cannot be a proper or necessary party to the 
suit. He also points out to the fact that defen- 
dant 6 has himself filed another suit against 
the respondent herein in another Court for 
declaring his title to the properties and also for 
an injunction restraining respondent 1 from 
interfering with his possession. That suit is still 
pending, though an interim injunction was 
ordered against the present respondent 1. The 
claim of respondent 1 is that she is the real 
owner of the properties which have been pur- 
chased benami in the name of defendant 6. and 
that since she is the real and legal owner of the 
properties and since the partition suit involves 
an adjudication as to whether these properties 
themselves are part of the joint family proper- 
ties or not, she should be present In Court 
before any final adjudication takes place affect- 
ing her rights to the said properties. 
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Mr. Ramachandra Aiyar has invited my 
attention, in support of his contention that 
respondent 1 cannot be a necessary or proper 
party to the suit, to the decisions in — ‘Nila- 
Kanta Iyer v. Ramanarayana Iyer’, AIR 1949 
Mad 410 (A), — ‘Chidambaram Chettiar v. 
^ubramaniam Chettiar’, AIR 1927 Mad 834 (B) 
and — ‘Palanisami Chettiar v. Komara Chet- 
tiar’, AIR 1950 Mad 91 (C). In my view the 
lacts in the cases relied on by the learned 
counsel for the petitioner are easily distinguish- 
able from the facts that obtain in the present 
civil _ revision petition. In this civil revision 
petition the question involved is as to whether 
items 9 to 18 do or do not belong to the joint 
family and whether they are available or not 
for the purpose of division among the members 
of the joint family, who are entitled to the 
same. In order to decide whether these pro- 
pertip do or do not form part of the joint 

available for division among 
1 Ml , claimants, whoever they are, it 

will be necessary to decide as to what exactly 
is the claim and title to the properties of the 
joint family. If the properties are claimed by 
third parties to belong to them, then the ques- 
tion involved in the suit for decision would also 

whether the properties are 
really that of the joint family or that they 

belong to third parties, in which case the 
claimants, who may be third parties and who 
claim the properties in their own absolute right, 
will have to be before Court in order that a 
decision may be arrived as to whether those 
properties are or are not to be included in the 
properties available for partition. In that view! 

do not thinl? that the right of this respondent 
1, who IS claiming an absolute title to items 

is disputing the title of defen- 
dant 6 to claim ^ the said properties on the 
ground that he is only a benamidar, to be 

resisted. It may be 

mvn properties in his 

own right, but in so far as the decision whether 

these properties will or will not be available for 

partition is concerned, the question involved 

will not be_ between the parties to the suit alone 

but also the stranger and other parties. 

In interpreting O. 1, R. 10(2), Civil P C it 
(has been held that the construction of the 
language of the section should be as liberal and 

as wide as possible and should not be restricted 

merely to the parties involved in the suit but 
that the attempt should be always to make 

1 l who may be necessary in 

I order that there might be a final and complete 
adjudication of the points involved in the 
In that view I think the decisions reUed upon 
by the learned counsel for respondent 1 have 
a bearing on the point involved in this chdl 
revision petition. Pitchayya v Rattamma- ATR 

1929 Mad 268 (D). - ‘Ramaswami Stiaf v 

Vel appa Chettiar’, AIR 1931 Mad 357 (E) and 

Sivarama Pillai v. Ganesaratnam' PillM’ 

AIR 1935 Mad 353 (P) certainly make it clear 
that It will be necessary, to effectively and com- 
pletely adjudicate and settle all questions in- 
volved in the suit, that all parties who claim 
any title to the properties in suit should ^ 
before the Court. _ Even so, the decision of 
Patanjali Sastri J. in — ‘Vanjiappa v. Annama- 
lai’, AIR 1940 Mad 69 (G) holding that a liberal 
interpretation should be nut unnn the language 
of O. 1, R. 10 (2), Civil P. C. will apply to the 
facts of the present case. I, therefore, hold that 


what the learned Subordinate Judge has done 
is not in any way an error of law or a wrong 
exercise of his jurisdiction in having allowed 
the petition of the respondent and added her 
as a defendant in the suit. This petition is, 
therefore, dismissed and the order of the learn- 
ed Subordinate Judge is upheld. The petitioner 
will pay the costs of respondent 1 in this civil 
revision petition. 

B/K.S. Revision dismissed. 
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GOVINDA MENON J. 

S. Duraiswami Nadar, Petitioner v, V. M. 
Nataraja Nadar and another. Respondents. 

Civil Revn. Petns. Nos. 1225 and 1226 of 
1952, D/- 12-12-1952. 

Civil P. C. (1908), O. 1, R. 8 and O. 21, R. 
63 — Suit to set aside fi*auduLent transfers — 
(T. P. Act (1882), S. 53). 

When a suit is originally laid under O. 
21, R. 63, C. P. C., an application by the 
plaintiff for amending the plaint so as to 
bring it in conformity with the require- 
ments of S. 53, T. P. Act, should be allow- 
ed. AIR 1943 Mad 531, Foil (Para 1) 

Anno: C. P. C.. O. 1 R. 8 N. 5; O. 21 R. 63 
N. 8; T. P. Act, S. 53 N. 24. 

C. S. Rajappa, for Petitioner; Y. Balakrishna 
Iyer, for Respondents. 

CASES CITED: 

(A) (’43) AIR 1943 Mad 531: 1943-2 Mad LJ 1 

(B) (’40) AIR 1940 Mad 789: 

ILR (1940) Mad 808 

JUDGMENT : The order of the lower Court 
refusing the plaintiff’s application for amend- 
ment of the plaint by the addition of*a prayer 
to the effect that he sues not only on his own 
behalf but also on behalf of the entire body 
of creditors of the defendant is unsustainable. 
In — ‘Nandaramdass Atmaram v. ZuUka 
Bibi’, AIR 1943 Mad 531 (A) this Court has 
laid down that when a suit is originally laid 
under O. 21, R. 63, C. P. C., an application by 
the plaintiff for amending the plaint so as to 
bring it in conformity with the requirements 
of S. 53, T. P. Act, should be allowed. The 
learned Judges discussed the entire case law on 
the point and came to that conclusion. That 
decision is binding on me and it is unneces- 
sary to discuss this aspect of the case any 
further. It is interesting to note that in — 
‘Madina Bibi v. Ismail Durga Association’, 
AIR 1940 Mad 789 (B) the learned Judges re- 
fused to allow an amendment in the High 
Court on the ground that the request was not 
made at the earliest possible opportunity. 

When the defendant in that case raised the 

was not filed in a re- 
presentative capacity the plaintiff resisted that 
contention and having failed in that attempt 
requested the High Court at the very last stage 
to allow the amendment It was under those 
exceptional circumstances that this Court held 
that the amendment should not be allowed. In 
my opinion this is eminently a fit case in which 
the lower Court should have allowed the 
amendment. The order of the lower Court is, 
therefore, set aside and the plaint is directed 
to be amended as prayed for. If by making the 
amendment it becomes necessary to add other 
averments in the plaint to make it clear that 
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the suit is on behalf of the entire body of ere" 
ditors the plaintiff will be allowed to add such 
further a\orments in the plaint. The respon- 
dent will pay the costs of the revision petition. 
One set only. 

C/V.R.B. Order set aside. 
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GOVINDA MENON AND MACK JJ. 

Mohammad Hussain Sahib and others. 
Appellants v. Karutha Syed Mohammad Row- 
ther and others, Respondents. 

Appeal No. 187 of 1947, D/- 29-7-1952. 

Rroviflcial Insolvency Act (1920), S 37 — 
Alienations before insolvency declared not 
binding on Official Receiver — Subsequent 
annufiiient of adjudication does not improve 
the position of insolvent or his heirs. Case 
law discussed. (Para 7) 

Anno; Provi. Insol, Act, S. 37 N. 8. 

A. tirirangachari and V. V. Ramadurai, for 
Appellants; A. C. Sampath Iyengar, N. S 
Raghavan, V. Seshadri, K. S. Ramamurthi, R. 
Ramamurthi, R. Gopalaswamy Iyengar and S. 
Rajaraman, for Respondents. 

CASES CITED; 

(A) (’34) AIR 1934 PC 157: 5G All 468 (PC) 

(B) (’37) AIR 1937 Mad 32; 1936 Mad 

WN 852 

(C) (’43) AIR 1943 Mad 453: 1943-1 Mad LJ 166 

(D) (’45) AIR 1945 Mad 388; 58 Mad 

LW 289 

(E) (’32) AIR 1932 Mad 311; 55 Mad 507 

(F) (1835) 3 Clark & Finnelly 479: 6 ER 1517 

JUDGMENT: This is an appeal by the plain- 
tilfs in O, S. No. 53 of 1945 on the. file of the 
Court of the Subordinate Judge of Coimbatore 
against the dismissal of the suit on the ground 
that the plaintiffs have no right to institute the 
suit. Though as many as 12 issues were framed 
by the learned Subordinate Judge, the decision 
depended on the preliminary question regarding 
the right of the plaintiffs to institute the suit on 
the ground that they had a cause of action. The 
learned Subordinate Judge found that the plaint 
did not show that the plaintiffs had an existing 
cause of action and therefore dismissed the suit. 

(2) The plaintiffs are the sons and daughters of 
one Muhammad Ismail Sahib who died on 25-2- 
1943 and the present suit is brought for the re- 
covery of possession of the properties mentioned 
in the plaint from defendant 1 who was an alienee 
of those properties as well as from other defen- 
dants who claimed to be the subsequent trans- 
ferees for consideration from defendant 1. There 
are no less than 30 defendants to the suit and 
most of them contest the plaintiffs’ claim to any 
relief. This Muhammad Ismail Sahib was at one 
time a man of means. On 17-7-1926, a sale deed was 
executed by him in favour of defendant 1 of some 
properties belonging to him for a sum of Rs. 
22,000. On the very same day he executed a usuf- 
ructuary mortgage deed with regard to the rest 
of his properties in favour of the same defen- 
dant 1 for a sum of Rs. 4000. Though the pro- 
perties were situated within the registration sub- 
district of Erode, it so happened that those two 
documents were registered by the Sub-Registrar 
of Aravakurichi in Trichinopoly district. How the 
documents got registered in that district was that 
an item of property, over which Muhammad Is- 
niai-l Sahib had no title but admittedly situated 
within the jurisdiction of Aravakurichi Sub- 
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Registrar’s office, was added to the schedule ol 
each of the documents and therefore that Sub- 
Registrar was clothed with jurisdiction to register 
those documents. It is common ground that the 

vendor or the mortgagor in the case had no title 
to those properties. 

(3) While matters were in that stage nearly 
a year later on 24-8-1927 a creditor of Muhammad 
Ismail Sahib filed I. P. No. 215 of 1927 on the file 
of the Sub-Court, Coimbatore, to adjudicate Muha- 
mmad Ismail Sahib an insolvent. This petition 
was enquired into by the insolvency Court and 
on 8-12-1927 Muhammad Ismail Sahib was ad- 
judged an insolvent and whatever properties that 
he possessed at that time vested in ihe Official 
Receiver who took charge of the estate. Whether 
the properties covered by the sale deed and the 
mortgage deed vested in the Official Receiver or 
not we cannot say because there is no definite 
evidence as to what exactly vested in him. After 
this, the Official Receiver filed I. A. No. 440 of 
1930 before the Subordinate Judge, Coimbatore, 
under Ss. 4 and 53, Insolvency Act to annul the 
sale deed executed by the insolvent in favour of 
defendant 1 as well as to declare that the 
usufructuary mortgage executed by the insolvent 
in favour of defendant 1 was not valid and bind- 
ing on him. The vendee and the mortgagee con- 
tested this application and the matter was enquir- 
ed into at some length by the learned Subordinate 
Judge. The first point which came up before him 
for consideration was whether the sale and the 
mortgage deeds executed by the insolvent with- 
out receiving consideration and the second point 
that was considered was whether the said deeds 
were void under the Registration law; the third 
point was whether the said deeds were liable to 
be annulled for the reason alleged by the peti- 
tioning creditor. The learned Subordinate Judge 
was of the opinion that tlie two documents were 
supported by consideration and were real and 
genuine documents not intended to defeat or delay 
the creditors. His finding is contained at the 
end of Para. 13 of his judgment marked in this 
case as Ex. D-1 to the effect that the alienations 
evidenced by Exs. II and III were for valuable 
consideration and that they had taken effect. On 
the question as to whether there was a fraud 
upon the registration law the learned Subordinate 
Judge held that there was no fraud. In Para. 16 
of his judgment the learned Subordinate Judge 
found that the sale deed and the mortgage deed 
were executed in good faith and for valuable con- 
sideration and that the insolvent had no Idea at 
the time of the execution to defraud or defeat 
any of the creditors of the insolvent. This was 
taken up in appeal to the District Court where 
the learned District Judge held that since the 
documents were registered by the Sub-Registrar 
of Aravakurichi by the inclusion of a property 
which was not intended to be transferred and 
upon which no title was intended to be impressed, 
it cannot be held that the documents were valid 
in view of the Privy Council decision in — ‘Col- 
lector of Goraklipur v. Ramsundar MaV, AIR 1934 
P. C, 157 (A). On this ground the decision of the 
Subordinate Judge was reversed and it was held 
that the sale and mortgage deeds were not valid 
and binding on the Official Receiver. The alienees 
took up the matter in second appeal to this Court 
and in the decision reported in — ‘Syed Muham- 
mad Rowther v. Official Receiver, Ooimbatore\ 
AIR 1937 Mad 32 (Bi, Pandrang Row J. followed 
the Privy Council decision in — AIR 1934 P. C. 
157 (A), agreed with the District Judge and held 
that the alienations would not bind the Official 
Receiver at all. 
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(4) Subsequent to this I. A. No, 858 of 1937 was 
filed by the purchaser of two items of property from 
defendant 1 , the vendee, for annulling the adjudi- 
cation, This was enquired into at great length 
and the learned Subordinate Judge passed an 
order dated 14-3-1941 and marked in this case 
as Ex. D-2. He came to the conclusion that the 
original petitioning creditor Kadirsa Rowther had 
no right to present the insolvent petition I, P. No. 
215 of 1927 as the debt in his favour v/as not true; 
nor did the insolvent commit any act of insolvency 
by trying to defeat or delay the creditors. The 
Subordinate Judge was of the opinion that the 
insolvency application was the result of collusion 
and that the adjudication was practically by con- 
sent made with ulterior purposes. The gist of the 
learned Judge’s order was that both the insolvent 
and the petitioning creditor colluding together 
brought forward the insolvency application to get 
the debtor adjudicated insolvent and by practis- 
ing fraud upon the Court the adjudication order 
was obtained. Upon this, the application by the 
purchaser was allowed and the collusive adjudica- 
tion was annulled on 14-3-1941. It may be men- 
tioned that the insolvent resisted the annulment 
of the adjudication order. There was an appeal 
against the order of the Subordinate Judge which 
was confimed and in the second appeal the orders 
of both the Courts were confirmed. 

alleged insolvent died 
on 20-2-1943. The present suit was filed in 1945 
two years after the death of Muhammad IsmaU 
Sahib by his own sons and daughters for the 
lecovery of poss^ion of the properties sold and 
mortgaged from the original as well as subsequent 
alienees on the ground that after the annulment 
of the adjudication evidenced by Ex D- 2 ^hrpro- 
perties reverted back to the insolvent and there- 
fore the alienees were bound to restore the pro- 
perty to the msolvent. The learned Subordinate 
Judge found that the finding contained in Ex D-l 
that these documents were executed in good faith 
and for valuable consideration must be deemed 
to have become conclusive and final. In addition 
he referred to two decisions of this Court in 

v. Sankamma’, AIR 1943 
Mad 453 (C) and — ‘Ratnavelu Chettiar v Francis 
Udayar-, AIR 1945 Mad 388 (D) to the effect tha? 
when an insolvency is annulled by an order of 

STr' r “ 

is Sir?? 

ha%e occupied but for^f ^oWv 
grounds, the Subordinate Ju^e fo^d in°the*^nr®® 
sent suit that the plaintiffs are 
institute the suit and dismissed the Lme * 
appeal is against that decree. ^ ^ 

(5) The question for considpraf-inn 1 . 
has been elaborately argued bv Mr 
riar for the appellants f wheLe?^as®a S 
the annulment of the insolvency by Ex 
two deeds namely the sale deed and the mo^l 

gage have also got annulled with the rwult thT? 
the properties became rpvp< 5 tpd n/r 

Ismail Rowther. MrlngaSiar^f 

that by the decisions of the S S 

ing that the sale and mortgagf deed^M 

should be deemed to have been ’held 

on the iMolvent by the annulment of the S 
vency. If that is so, the question regarding tvia 
bmdmg nature of the transactions on the^oi^d 

not now be gone into because the judgiSit of 
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the learned Subordinate Judge has been reversed 
in appeal. It may be that the lower Court in 
the present case has stated in rather wide terms 
what the effect of the finding of the Subordinate 
Judge was in dismissing the application to de- 
clare the two documents not binding on the offi- 
cial Receiver. But, in our opinion, the fact that 
the finding of the Subordinate Judge would not 
now become conclusive cannot help the appellants 
for this reason that if as a result of the annul- 
ment of the insolvency on the ground that it is 
a collusive transaction, it would be as if there is 
no insolvency, the situation would be the same as 
if no steps had been taken to get the mortgage 
and the sale deeds set aside. In — ‘Venkate- 
swami V. Venkatasubbay>-a’, AIR 1932 Mad 311 
<E) this Court has held that a vendor of immo- 
veable property cannot be allowed to plead or to 
take advantage of the invalidity of the registra- 
tion on his sale deed on the ground that by the 
inclusion of a particular item of property in the 
document and getting the document so registered 
m an office where otherwise it could not have been 
registered a fraud on the registration law was 
committed in which he participated. It was 

^ general rule a plaintiff cannot 
plead his own fraud or illegal act as a basis of 
his claim or as a necessary step towards the suc- 
cess of his claim; his position in that matter is 
not made better by showing that the defendant 
has joined him in the fraud or illegal act or by 
the fraud or illegal act not being pleaded but 
coming to light in the course of the trial of the 
suit or even in the hearing of an appeal. 

( 6 ) What then is the effect of the order Ex. D- 
2 by which the insolvency was annulled on the 
ground that there was collusion between the al- 
leged creditor and the insolvent? There can 
be no doubt that fraud vitiates all transactions 
and when once fraudulent decree has been set 
^ide, it is as if there has been no decree at all 
In — ‘Bandon v. Becher’, (1835) 6 E. R. I 517 
at p. 1529 (F), the following are the observations : 

“A sentence is a judicial determination of a 
cause agitated between real parties, upon which 
a real mterest has been settled; in order to 
make a sentence there must be a real interest 
a real argument, a real prosecution, a real de- 
fence, a real decision. Of all these requisites 
not one takes place in the case of a fraudulent 
and collusive suit; there is no Judge but a per- 
son mvested with the ensigns of a judicial office 
is misemployed in listening to a fictitious cause 
proposed to him; there is no party litigation 

there IS no party defendant, no real interest 
brought mto question”. 

Following these observations it seems to us that 
in the conusive proceedings which culminated in 
the adjudication of Muhammad Ismail Sahffi 
there is no real controversy between the parties 
and there w^ nothing which the Court decided 
The proceedmgs before the Court were a make 
believe and a sham fight. Such befng the c^e 

adjudication wouffi result 
m this, namely, that all transactions that have 
taken place and all proceedings that would have 
been gone through during the pendency of the 
i^olvency would be completely wiped off. If 
that IS so, then the decision by which the sale 
and the mortgage deeds were declared invalid 
also became null and void, with the result that 
the touments rbmain in the same position as 
they had been but for the insolvency. We mav 
also refer to the Black’s judgment page 1031 with 
regard to the effect of* fraud and collusiveness. 

(7) In our opinion by the circumstance that thei 
insolvency prpceedings have been annulled all ac -1 
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tiORS done and all proceedings taken during such 
period also get annulled and the proceedings by 
which the deeds have been declared void have 
also been gut annulled. 

Another way of looking at the question is that 
even if ii cunnot be said that the entire proceed- 
ings ha\c b' on wiped off, still the plaintiffs who 
claim undor the iniolvent cannot take advantage 
of a decision obtained by the Olficial Receiver de- 
claring the .sale and the mortgage deeds not va- 
lid and binding. 'Ihc plaintllls are not the per- 
sons who lia'vC succeeded to the rights of the otTi- 
cial Receiver, because the Official Receiver repre- 
sents not only the insolvent but also the creditors. 
We may also refer in th.s connection to the ob- 
servations of the learned Subordinate Judge in 
annulling the insolvency that no creditor seems 
to have proved his debts in the insolvency from 
the beginning: and that the imsoivent admitted 
after executing these documents that his debts 
had already been discharged. In this view also 
it has to be held that the entire proceedings were 
make-believe transactions. la our opinion, the 
learned Subordinate Judge was right in holding 
that the plaintifls have no subsisting cause of ac- 
tion against the defendants. The transactions 
took place more than 20 years ago and the pro- 
perties have passed from one party to the an- 
other; and third parties have acquired title in 
them. Though we do not want to rest our de- 
cision on the ground that the suit is barred by 
limitation we think that it cannot be said that 
the plaintiffs have proved that they have a right 
to institute the suit. 

(8) The appeal fails and is dismissed with costs 
(one set). 


B/H.G.P. 


Appeal dismissed. 
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245) 


541, Cri- 
(Para 8) 

R. 3 N. 10; 


to such a case. AIR 1950 Mad 541, Cri- 
ticised. (Para 8) 

Anno: C.P.C., S. 50 N. 15 O 22 R 3 N 10- 
Succession Act, S. 303 N. 1. * 

G. R. Jagadisan, for Appellants; T. R Sri- 
nivasan, for Respondents. 

CASES CITED; 

(A) (’50) AIR 1950 Mad 541: 1950-1 


(A) (’50) 
LJ 470 

(B) (’.>8) 
(1938) 

(C) (’22) 


AIR 1950 


541: 1950-1 Mad 


(’38) AIR 
138) ]\Iad 
(’22) AIR 
(’25) AIR 
(’30) ATR 
(1912) 81 


1038 Mad 157: ILR 
533 


JUDGMENT : 


(C) (’22) AIR 1022 Mad 457: 46 Mad 190 

(D) (’25) AIR 1925 PC 105: 43 Mad 312 (PC) 

(E) (’30) ATR 1930 Cal 762: 58 Cal 170 

(F) (1912) 81 L-JCh 529: (1912) 1 Ch 561 

JUDGMENT : This second appeal is by defen- 
dants 1 and 2 against the decison of the Subordi- 
nate Judge of Kumbakonam affirming the decree 
granted in favour of the plaintiff by the District 
Munsif setting aside a claim order. The dispute 
concerns the estate of one late Sivaramakrishna 
Aiyar and he became liable to pay costs to one 
Sivagangai Achi as per the decree in O. S. No. 40 
of 1928, Sub-Court, Mayavaram. The present 
plaintiff obtained an assignment of that decree 
on 22-10-1931. Thereafter, the plaintiff applied 
to the Sub Court, Mayavaram, for recognising tlie 
assignment in his favour and to transmit the de- 
cree for execution to the District Munsif’s court, 
Kumbakonam. By that time, the judgment-debtor 
died and his widow, Dharmambal, was impleaded 
as the legal representative. The decree was trans- 
mitted to the District Munsif’s court, Kumba- 
konam, and the suit house was attached on 2-4- 
1942. 

Thereafter, in E. A. No. 750 of 1942 the present 
defendants who are the sons of one Kuppalu 
Ammal, the sister-in-law of Sivaramakrishna 
Aiyar claimed that the property could not be 
attached as they obtained the property as a legacy 
under the will of the late Sivaramakrishna Aiyar 
dated 1-12-1918 (Ex. D. D. Under this Will, 


J. Natesa Sastri and another, Appellants v. 
K. S. Sundaram Chettiar (died) and others, 
Respondents. 

Second Appeal No. 614 of 1948, D/- 24-11-52. 

(a) Civil P. C. (1908), S. 50 — Execution 
against property in hands of legatees. 

Wiiere a decree is passed against a testa- 
tor and in execution proceedings, upon his 
death, his widow is properly impleaded as 
a legal representative and the property is 
attached, the mere fact that subsequently 
the property comes into the possession of 
the legatees unauthorisedly, would not 
affect the rights of the execution creditor 
to seize the property in execution of the 
decree so as to bind even the legatees and 
no suit is necessary for the purpose: AIR 
1930 Cal 762, Distinguished. (Para 5) 

Anno: C. P. C., S. 50 N. 15. 

(b) Civil P. C. (1908), Ss. 2 (11) and 50 and 
O. 22 K. 3 — Legatees unauthorisedly taking pos- 
session — Execution against — (Succession 
Act (1925), S. 303). 

Where the legatees help themselves to 
the legacies by unauthorisedly taking pos- 
session, they will be executors ‘de son tort’ 
within the meaning of S. 303, Succession 
Act, and are liable to be proceeded in exe- 
cution as the legal representatives of the 
deceased judgment-debtor testator. The 
definition in S. 2 (11), Civil P. C., will apply 


Dhannambal was given a life interest and it was 
alleged by the defendants that she had surrender- 
ed the property to Kuppalu Ammal in 1933. The 
District Munsif who heard the claim petition held 
that the surrender was not proved and valid and 
that the decree-holder could proceed only against 
the life-intcre.'^t of Dharmambal in execution of 
the decree. There was an appeal against the 
order of the Sub Court, Kumbakonam. Treating 
the order as one under S. 47, Civil P. C., the ap- 
peal was allowed and the matter was remanded 
to the District Munsif’s court on 16-8-1943 for pro- 
per inquiry under S. 47. 

Against the order of the remand, the defen- 
dants preferred an appeal to the High Court and 
the High Court held on 25-8-1944 that the matter 
does not fall under S. 47. The plaintiff therefore 
instituted the suit to set aside the claim order 
and claiming that he was entitled to attach not 
only the life interest bub the property itself. It 
might be mentioned that Kuppalu Ammal died in 
1940 during the pendency of the proceedings and 
the sons were sought to be impleaded as legal 
representatives. But it was held by the Court 
that they were mere legatees. The execution 
however, was proceeded with on Uie basis of the 
prior attachment during the lifetime of Dhannam- 
bal. the heir-at-law of Sivaramakrishna Aij’ar who 
would have taken the estate in the absence of a 
will. 

(2) In the suit, the defendants raised various 
pleas: but tlie principal and the only question 
which is now outstanding Is whether the suit 
properties could be proceeded against in execu- 
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tion of the decree in O. S. No. 40 of 1926, without 
filing a separate suit against the defendants. Both 
the courts held that execution could proceed 
against the house in the hands of the defendants. 

(3) In this second appeal, the sole question for 
decision therefore is whether the remedy of the 
decree-holder to realise his decree amount is only 
by way of a suit against the defendants or the 
execution could be proceeded wath against the 
property in their hands. 

(4) In a connected proceeding between the 
same parties, the question whether legatees of 
part of the estate who have taken possession of 
the property could be deemed to be legal represen- 
tatives within the definition of S. 2(11) Civil P. C., 
came up before a Bench consisting of Horwill and 
Balakrishna Aiyar JJ. in — ‘Natesa Sastrigal v. 
Alamelu Achi’, AiR 1950 Mad 541 (A). That was 
a Letters Patent Appeal against the judgment of 
Govindarajachari J. and the learned Judges, re- 
versing the decision of Govindarajachari J. held 
that they could not be deemed to be legal repre- 
sentatives within the meaning of S, 2(11) Civil 
P. C. It is on this decision that strong reliance 
was placed on behalf of the appellants (defen- 
dants 1 and 2) by Mr. Jagadisa Aiyar, their learn- 
ed advocate, the contention being that as the 
defendants are not the legal representatives of the 
judgment-debtor, execution could not be levied 
against the properties in their hands which they 
held as heirs of the legatee of a portion of the 
estate of Sivaramakrishna Aiyar. 

He does not, however, dispute and indeed he 
could not dispute, that the legatees are liable to 
pay the debts of the testators, since before the 
estate is distributed between 12 legatees by the 
executor or administrator the debts must be paid 
first. Even if the executor or administrator over- 
looking the claim of a creditor, distributes the 
estates to the legatees, there is the right of the 
creditor recognised under S. 351, Succession Act 
to call upon a legatee who has received payment 
of the legacy to refund, whether the assets of the 

* • — I were not sufficient at the 

time of his death to pay both debts and le^^acies- 
and this is irrespective of the question whether 
the payment of the legacy by the executor or ad- 
ministrator was voluntary or not. But this claim 
can be enforced orUy by a suit and cannot be 
enforced in execution of a decree, as such a 
legatee who h^ received payment of the legacy 
cannot ^ treated as a legal representative of the 
decea^d testator. So much is not in dispute. 

question m this case is whether in view 
of the peculiar facts of this case the assets could 
not be seized in execution. 

(5) Apart from the question whether the 
legatees who have helped themselves into posses- 
sion could be treated as legal representatives or 
not, in this case there is a complete answer to 
the contention of ap^llants. as the decree itself 
was obtained against the testator and by the time 
of the attachment the person who lavduUv rep?e- 
sents the estate in the absence of a testament 
namely the widow Dharmambal, was impiS 
p legal representative in the execution proceed- 
ings and the property was attached. The ilghte 
of the attaching creditor therefore have to ^ 
determmed. it is not disputed and it is established 
law, as on the date of the attachment, if the 
asset? come into possession of the legatees tin 
authorisedly, it would not affect the rights of 

execution creditor to seize the property in execu 
tion of the decree. 

Cou^, at any rate in this Presidency have 
gone to the length of holding that a true legal 
representative will be bound by a decree passed 


against the wrong legal representative, if the plain- 
tiff decree-holder acted bona fide without fraud 
or collusion and the wrong legal representative 
was impleaded as representing the estate in ignor- 
ance Of the true facts. An heir-at-law is un- 
doubtedly a legal representative within the mean- 
ing of the definition in S. 2(11) Civil P. C as he 
in law represents the estate of the deceased per- 
son. It has been held in this court in ‘siva 

sankara v. Amaravatlii Ammai’, AIR 1938 Mad 157 
(B), that the ent*re estate, both movable and im- 
movable of a deceased person vests in the heir- 
at-law until an administrator is duly constituted 
and that such an heir-ac-Iaw is even competent, 
tu niaintam a suit on behalf of the estate to re 
corer possession. 

It was held in that case that a v/idow, the heir 
of the deceased was competent to maintain a suit 
to recover possession of the estate left bv the hus- 
band including properties not specifically ‘be- 
queathed to her. The attachment therefore was 
vahdly made in the present case at a time when 

fully represented by Dharmambal 
and the rights of the execution creditor should 
be worked out as on the date of attachment bv 
biingmg the properties to sale in pursuance of 
that attachment. The mere fact that subsequent- 
ly the property vested under the Will upon other 
peisons is, in my opinion, of no consequence. 
Whatever may be the position, therefore, in other 
cases in which the legatees alone who have not 
received the legacy from the executor or adminis- 
trator who IS charged with duty of distributing 
the estate after discharging the liabilities on it 
may be, in the present case, in my opinion, the 
execution is valid and the property could be valid- 
ly seized in execution of the decree so as to bind 

even the defendants; this is enough to dispose 
of the appeal. ^ 

(6) It has, however, been urged on behalf of thp 
respondent that the decision of the Bench in -- 
‘AIR 1950 Mad 541 (A)’, overlooks the importani:. 
circumstance that a legatee under a Will who helps 
himself by taking possession of the estate of the 
decsased in satisfaction of his own legacy is an 
executor de son tort within the meaning of S SO't 
of the Succession Act, as the illustration to the 
section clearly shows. In the said decision the 

referring to S. 303 contain- 

1 executor de son tort over- 

Uwked the Illustration to that section. It is esta- 
blished law that until the executor or adminls 
trator ^sents to a legacy, the legatee’s title is not 
perfect^. It is an inchoate title heritable and 
transmissible and also vests from the moment n- 
dicated by the Will as interpreted in accordLce 
with the sections of the Succession Act. But the 
executors assent is necessary to perfect the title 
of the legatee. The assent, hoS d^s no? 
create a new title. If there is no exec?ftor m- 
admmistrator, it has been held in this court that 
It is open to a legatee to sue for recovery of hte 
legacy, )^rde Rajah Parthasarathi Apparao v 

(C). 'The actual decision was reversed by the 
Pnvy Council m _ ’Venkatadri Apparao v Pai 
th^rathi Apparao’, AIR 1925 P. a 105 (D) but 
this pomt was not touched by it. ’ 

The executor or the administrator, before deli 
venng the legacies, has to pay the funeral 
testamentary charges and discharge the Ss Sd 
then only pay the legacies. After distributSi 
as stated above, if there is a debt which S 
discharpd the creditor has a right to foltow the 
assets m the hands of the legatee under 9 
Succession Act, by calling upon him to refimd an 
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amount to satisfy the debt. If, however, the legatee 
unauthorisedly lays his hands and takes posses- 
sion of the estate of the deceased testator to 
satisfy his legacy, such an act is treated as an 
act of intcrniedclling, which act in law pertains 
to the office of an e.xccutor, as the distribution of 
the legacy is the function of the executor and be- 
longs to that oflice. It is for that reason the il- 
lustration to S. 303 says that if ‘A’ uses or gives 
away or sells some of the goods of the deceased 
to satLsiy his own debt or legacy, he is an execu- 
tor of liis o\ni wrong. 

Though the learned Judges in ‘AIR 1950 
Mad. 541 fA)'. correctly detined an executor de 
son tort as a person who takes upon him an office 
vi executor by intrusion, not being so constituted 
by the testator, overlooked the fact that in the 
case these very defpndants took unauthorised pos- 
ae.ssion of the estate of the deceased to satisfy 
the legacy and therefore were persons who inter- 
meddled with the estate and therefore, became 
executors de son tort as provided in the illustra- 
tion. Out of curiosity, I have called for the judg- 
ment of Govindarajachari J. in order to find out 
whether that learned Judge noticed the illustra- 
tion. I find that he based his judgment on the 
illustration and quoted it in his judgment; but 
somehow, the learned Judges on appeal did not 
consider the illustration at all and did not even 
refer to the fact that Govindarajachari J. relied 
upon the illustration to establish that the lega- 
tees were executors de son tort, as they inter- 
meddled with the estate. 

Cl) In Williams on Executors, 12th Edn. Vol. I, 
at page 155, the learned author enumerates the 
acts which constitute an executor de son tort: 
*'A very slight act of intermeddling with the 
goods of the deceased will make a person exe- 
cutor de son tort. Thus it is said, that milk- 
ing the COW'S, even by the widow of the deceas- 
ed. or taking a dog will constitute an executor- 
ship de son tort. So, in one case the taking a 
Bible and in another a bedstead, were held suffi- 
cient in as much as they were the indicia of the 
person so interfering being the representative of 
The deceased. So, if a man kills the cattle, or uses 
or gives away, or sells any of the goods or If 
he takes the goods to satisfy his own debt or 
legacy: or if the wufe of the deceased takes 
more apparel than she is entitled to. she will 
become executrix de son tort. And there may 
be a tort executor of land, as where a man 
enters upon the land leased to the deceased, 
and takes possession, claiming the particular 
estate”. 


a.i.b, I 

tor assented to the legacy and the legatee's title I 
was perfected Of course, in such a case the I 
only remedy of the creditor to follow the assets I 
into the hands of the legatee can only be bv a I 
suit. He cannot in execution of the decree seize I 
the property which was delivered to the legatee I 
by the duly constituted representative of the I 
estate, as he is in no sense the legal representa- I 
tive of the deceased. The decisions of the I 

English Courts, relied on in that case support this I 
view. At page 172 the learned Judges were con- I 
sidering the right under S. 361, Succession Act 
for they obseiwed, ^ 

“It is a right to call upon the legatee to refund 

That right may be exercised by a creditor who 

remains unpaid”. 

Tlie English authorities referred to, on an exa- 
mination it will be found, were cases in which 
the legacy was duly delivered by the legal perso- 
nal representative of the testator. They were 
really claims for refund and not attempts to seize 
the property in execution. The legatee’s title 
became perfected. It is unnecessary to subject 
those decisions to a detailed examination. The 
decision in ‘Re Eustace, (1912) 1-Ch. 561 (P)’ de- 
cided by Swinfen Eady J. was also a case where 
the estate was distributed and afterwards the 
creditor put forward the claim. Notwithstanding 
the considerable delay in the claim that is put 
fonvard by the creditor, it was held that he was 
entitled to follow the assets of the deceased into 
the hands of the legatees who have been fully 
paid. 

Those classes of cases stand altogether apart 
and have nothing to do with cases in which the 
legatees did not receive the payment in due course 
of administration of the estate either by the exe- 
cutor or administrator or even in a properly con- 
stituted administration suit, but helped them- 
selves to the legacies by unauthorisedly taking 
possession. In such a case undoubtedly they will 
be executors de son tort within -the meaning of 
S. 303 as they intermeddled with the estate and 
are liable to be proceeded in execution as the le- 
gal representatives of the deceased judgment- 
debtor. Tile definition in S. 2 (11), Civil P. C. 
will apply to such a case, as it is a case of inte^ 
meddling by a person claiming title to the pro- 
perty. 

(9) For these reasons, the second appeal must 
be dismissed with costs. No leave. 

B/v.R.B. Appeal dismissed. 


So that in that respect, the nature of the pro- 
perty whether it is moveable or immoveable does 
not matter, so long as there are acts of intermed- 
dling which make the person an executor de son 
tort. These acts are really functions belonging 
to the office of an executor, and if the possessor 
usurps the functions unauthorisedly, he is within 
the definition of executor de son tort. Had it 
been necessary to rely upon the decision of the 
Bench in — ‘A. I. R. 1950 Mad 541 (A)’, I would 
have been inclined to refer the matter to a Fuller 
Bench for further consideration, but in view I 
take of the case, it is unnecessary to do so. 

(8) Reliance was placed for the position that 
the remedy of the creditor is only to institute a 
suit, on the decision of the Calcutta High Court 
in — ‘Joychandra v. Satischandra’, A. I. R. 1930 
Cal 762 (E). But that case it must 
be noticed is a case in which the ad- 
ministrator of the estate of the testator with 
the Will annexed had put the legatees in posses- 
sion cf the property. Therefore, the administra- 


A.I.R. 1953 MADRAS 624 (Vol. 40, C.N. 246) 

CHANDRA REDDI J, 


Muppidari and Moonru Ugamkonda, Amman 
Temple in Vadakku Veeravanallur, Ambasamu- 
dram Taluk, through its managing trustee, E. 
Dasia Pillai and another. Appellants v. Patta- 
muthu Mudaliar and others. Respondents. 

Second Appeal No. 947 of 1948, D/- 30-11-51. 


(a) Hindu Law Religious Endowment 
Debts — Legal necessity — Onus. 


In execution of decree on promissory 
note executed by trustee of a temple, trust 
property ourchased by defendant, the 
assignee of the decree — Suit by succeeding 
trustee for recovery of property on ground 
that promissory note was executed without 
legal necessity and that decree was obtained 
by collusion — Onus held on defendant to 
urge and prove legal necessity. Case law 
Ref. (Paras 8, 9) 
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(b) Hindu Law — Religious Endowment 

Debts — Trustee incurring debt on pronnasory 
note without indicating that he d.d not intend 
to incur personal liability — Decree against 
taist property cannot be passed — Trust .s not 
bound by such decree — (Trusts (iob2), 

36): Case Law Ref. (Paras 13, 15) 

Anno: Trusts Act, S. 36 N. 2. 

(c) Civil P. C. (1908), S. 11 — Decree against 
2mued owner. 

A decree obtained against a limited 
owner or a shebait of a mutt or a manager 
or a trustee of a temple or charity, without 
the necessary and appropriate issues raised, 
tried and decided, cannot bind the rever- 
sioner or the succeeding shebait or manager 
or trustee and can be reopened in a sub- 
sequent suit. Case Law Ref. (Para 20) 
Anno: C.P.C., S. 11 N. 5, 98. 

Arts. 12, 95, 142 
and 144 — Suit by trustee for possession of 
trust properly sold in execution of decree 
improperly obtained against trust property by 
fraud of the then trustee for a debt incurred 
ior purposes found to be not for legal necessity, 

12 years of sale wi .liout 
asking for setting aside the sale — Ar!s 12 and 
U have no application — The plaintiffs h id 
should return the amount actually used for the 

vS offSt me ne 

profits. Case Law Ref. (Para 23) 

Anno: Lim. Act, Art. 12 N 1; Art 95 N 2- 
Arts. 142 to 144 N. 60 and 80.' ' ’ 

thi^anf Appellants; K. S. Ramamur- 

till and C. Natarajan, for Respondents 

CASES CITED: 

^ 552: 6 Moo Ind App 393 

^ AIR 1922 Mad 131: 45 Mad 504 fERl 

(C) ( 24) AIR 1924 PC 65: 47 Mad 337 rpri 

(D) (*30) AIR 1930 Mad 1009* 60 Mad LT on 

(E) (*49) AIR 1949 FC 218* (1*949) 12 FT T 9fl« 

<F) (’18) AIR 1918 Mad 533 32 Mad r ? 9^1 

(G) (T9) AIR 1919 Mad 616: 41 Mad 

(H) (’42) AIR 1942 Mad 198* 1941-2 Mad T T srp 

f ^23: 1950-2 Mai LJ ^^^6 

S SVi ^V£ « £ 'E r 

P >07 \l fnl y 20 Mad 402 ' 

(Q) iS f iom 229 (PC) 

^^243^’CPC)'^^^ Mad LJ 

(S) ( 23) AIR 1923 PC 175: 46 Mad 751 (PC) 

JTOGMENT: The plaintiffs in O, S No 250 
of 1945 are the appellants. The suit 

given rise to this second appeal w^ insMtntPri^h® 
them for the recovery of 1 acre 34 Ini of 
wet lands coi^nsed in S. No. 347 of ^ddakn 
Viravanallur, Tirunelveli District and for 
pd future mesne profits. tot 

IS the muppidari and Moonnu Uga^ond^ 1m® 

^ravaSr' anTplll^lloT’^re 

The first plaintiff is a communal temple 
^d owned the suit property. This templ^l^as 
;bemg managed by three trustees of Rlathu 
^mar community by name Pichandia Piiiai 
Ramaswami Pillai and Sankaralingam Pillai a 
promissory note was executed by (lem Ui favow 
1953 Macl/79 & 80 
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of one Kandaswami Pillai who was no other than 
the sister’s husoand of one of the executants, 
Ramaswami Piilai. Kandaswami Pillai assign- 
ed this promissory note to one Shanmughasun- 
daram Paiiai who was another brother-in-law of 
Ramaswami Pillai. This Shanmughasundaram 
Pillai filed a suit in the Court of the District 
Munsif of Ambasamudram in S. C. No. 116 of 
1932 on the foot of this promissory note and ob- 
tained an ex parte decree. Sometime thereafter, 
the decree-holder assigned the decree to the first 
defendant who brought the suit property to sale 
in execution of the decree and purcnased it him- 
self. Having obtained tlie usual sale certificate 
he took delivery of the property on 25-2-1937. Sub- 
sequently he settled a portion of the property on 
the 2nd defendant temple and retained the other 
portion to himself, it is to recover possession of 

this property that the plaintiffs have filed the 
suit. 

(3) The suit was contested on several grounds, 
the chief of them being that as the debt was 
incurred by the then trustees for purposes bind- 
ing upon the temple and had ended in a decree 
it was not open to the present trustees to challenge 
the validity of the decree or of the sale 
proceedings and that in any event, the suit as 
named was not competent as a suit to recover 
possession of the property without having the 
decree and the consequent sale being set aside 
ana lastly that it was also barred by limitation. 

(4) The trial Court decreed the suit holding 
that though the three trustees may be assumed 

u trustees and therefore competent 

both to borrow money on behalf of the institu- 
tion for pui-poses binding upon the temple and 
to represent the temple in various proceedings 
referred to abov^e, the debt borrowed under the 
promissory note was not for purposes binding 
upon the trust, and that the then trustees were 
guilty of fraud and collusion in allowing a decree 
to be passed ex parte and in allowing the suit 
properties to be sold for a grossly inadequate 
price of Rs. 1200. In the opinion of the trial 
Court, there was no necessity to borrow any 
money at the time when the suit promissory 
note was executed as the temole was deriving 
annually an income of Rs. 600 and the expen- 
diture did not exceed Rs. 250 and that even if 
there was such a necessity and the promissory 
note executed was binding upon the temple 
there was no justification to allow the pro- 
perties to be sold when the trustees could have 
easily satisfied it out of the income of the tem- 
ple and that further the property which wa<i 

worth at least Rs. 2500 was allowed to be slid 
for a very low price. 

(5) On appeal, the lower appellate Court dis- 
agreed with all the findings of the trial Cnlrt 
except on the question of the capacity o? the thlJ 
trustees either to borrow moneyf lenlsl^ 
the temple in the various pr^eedinl reSd 
to above and dismissed the suit. The annellate 

to establish ^thatlb*' Plaintiffs were not able 

to establish that there was no justifying necessity 

for the borrowmg and that at any rate, as the 

®®“ing aside thi 
deciee and the sale within the time prescribed 

either under Art. 12 or under Art. 95, Limitation 
Act, the suit should fail. 

plamtiffs the reasoning of the lower appellate 
Court m support of its conclusions is canvassed 
Several contentions have been raised bv Mr' 
Ramamurthi on behalf of the appellants in 

aemleriatta. 
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(7) The first point raised is that the decree is net 
valid and binding upon the trust as there was no 
legal necessity for the then trustees to have 
borrowed any money under the promissory note 
and that this defence was not raised by the 
defendants in that suit. He also argued that 
the defendants trustees were guilty of fraud and 
collusion in allowing an ex parte decree to be 
passed. The evidence in tlris case which is 
uncontradicted is that the temple was in enjoy- 
ment of an annual income of Rs. 600, while its 
expenditure amounted only to about Rs. 250. 
This evidence has been accepted by both the 
Courts and this concurrent finding is not shown 
to be in any way wrong. The point therefore, 
for consideration, is whether on this material 
it can be said that there was any justifying 
nece.ssity for the trustees lo borrow money under 
the promissory note. 

(8) It was maintained by the learned counsel 
for the respondents that the plaintiffs who 
attacked the validity of the decree have to esta- 
blish that there was no legal necessity for the 
borrowing and it is not for the defendants to 
show that there was legal necessity for the 
borrowing. I do not think I can agree with this 
contention. It is now settled that when the 
validity of a transaction with a limited owner is 
in question, on the ground of want of justifying 
necessity it is for the person relying on the 
transaction to allege that there was an actually 
special and unavoidable necessity and prove it. 

I T^is proposition has been well established by 
series of decisions. The leading case on this 
subject is — ‘Hanuman Persaud v. Mst. Baboee’, 
6 Moo Ind App 393 (PC) (A). In this context 
I may extract a passage from the “Principles of 
Hindu law” by Mulla at p. 138 (lOth Edn.) : 
“Those who deal with a person who has only 
a limited interest in the property and who 
propose to dispose of a larger interest, are prima 
facie bound to make out the facts which 
authorise such a disposition. The power of a 
widow or other limited heir to sell or mortgage 
the estate inhertted by her is a limited and 
qualified power. If the sale or mortgage is 
impeached, the burden lies on him to prove (a) 
either that there was legal necessity in fact; 
or (b) that he made proper and bona fide 
inquiry as to the existence of the necessity, and 
did all that was reasonable to satisfy himself 
as to the existence of the necessity.” 

(9) In — ‘Tinipathi Raju v. Venkayya’, AIR 
1922 Mad 131 (B). a Full Bench of this Court 
took the view that the burden of proving that 
the compromise with a widow was valid and 
binding upon the reversioners, was on the person 
who wanted to rely on the compromise and that 
the interposition of a compromise decree would 
not make any difference as to the onus of proof 
in such cases. The principle stated above governs 
equally the case of a person who deals with 
trustees of charitable or religious institutions. 

(10) In this connection the observations of Sir 

John Edge in dealing with the position of a 
shebait and the manager or a trustee of a tem- 
ple in — ‘Nainapillai Marakayar v. Ramanathan 
Chettiar’, AIR 1924 PC 65 at p. 72 (C) are 

apposite : 

“They can doubtless sell or mortgage the 
endowed lands of the temple, if there is an 
actual, special and unavoidable necessity 
of the temple to do so, but that necessity 
would have to be proved by those who alleged 
that it existed.” 

Tt follows that it is for a person in tlie position 
of the defendant to urge and establish that the 
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promissory note was supported by considera- 
tion which was utilised for a justifying necessity. 

(11) But even otherwise, there is ample 
material on which a Court could come to a con- 
clusion that there was absolutely no necessity 
for the then trustees to borrow any money for 
any of the purposes of the temple. The esta- 
blished facts in this case are that the temple 
was in enjoyment of a large income far in excess 
of its requirements and that there was no neces- 
sity to borrow any money for the pui-pose of the 
temple. Therefore the trial Court was justified 
in finding that there was no necessity for the 
borrowing and that the then trustees were guilty 
of fraud and collusion in allowing a decree to 
be passed. 

(12) The lower appellate Court, while agree- 
ixig with the trial Court, with regard to the 
income and the expenditure of the temple, took 
a different view as regards the necessity, on the 
erroneous view that the plaintiffs had to prove 
that at the time when the promissory note was 
executed the trustees had ready money in their 
hand which obviated the necessity to incur 
liability for the purpose of the temple. As 
supporting this view, it relied upon a decision 
of this Court in — ‘Venkata Balagunimurthi Chet- 
tiar V. Balakrishna Odayar', AIR 1930 Mad 1009 
(D). I do not think that that ruling lends any 
support to the view taken by the lower appellate 
Court. In that case, it was found that large 
sums of money had come into the hands of the 
trustees in the normal course of events. However, 
on accoiuit of misunderstandings amongst the 
trustees one of them withheld money of the 
temple without making it available for the pur- 
pose connected with the worship of the 
temple. Therefore other trustees, in order 
to carry on the daily routine had to borrow 
the money. That has no analogy to the facts 
of this case. There is nothing on record to show 
that any portion of the income was not available 
for spending on the temple. In those circum- 
stances, I must give effect to the contention of 
Mr. Ramamurthi that the debt or the decree 
based thereon, and the resulting sale are not 
valid and binding upon tlie temple. 

(13) There is another ground on which the 
validity of the decree and the resultant sale are 
assailed. It is argued that even if money was 
really borrowed for the purpose binding upon the 
temple no decree could be passed against the 
temple. In support of this contention Mr. 
Ramamurthi cited to me a number of decisions. 
It is not necessary for me to refer to all of them. 
Suffice it to refer to a few of them. In — 
'Sriramulu v. Pundarikakshayya’, AIR 1949 FC 
218 (E> it is remarked at p. 226 as follows: 

“It has been held in a scries of cases that 

an executor or a trustee cannot by borrowing 

money from a person make him creditor of 

the estate in his hands* even though the 

money was applied for the purposes of the 

estate.” 

Their Lordships pointed out in the same para- 
graph that the general rule is subject to certain 
exceptions & in proper case the executor or trusty 
could indemnify himself out of the estate in his 
hands. 

In — ‘Swaminatha Aiyar v. Srinivasa Aiyar\ AIR 
1918 Mad 533 (F). it was decided that a creditor 
from whom money was borrowed by the trustees 
for purposes of trust by executing a promissory 
note is not entitled to a decree against trust pro- 
perty. To a similar effect is the ruling of this 
court in — ‘Palanlappa Chettiar v. Shanmugham 
Chettiar', AIR 1919 Mad 616 (G). In that case 
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It was laid down that unless there was any indi- 
cation in the hundi that the executant, who was 
the trustee of a charity, did not intend to incur 
pei^onal liability, the executant was personally 

(14) Different considerations will arise if it was 
specifically stipulated that the creditor should be 
paid out of the trust funds. The distinction bet- 
ween such a case and a case where the document 
does not show the personal liability of the ex-- 
cutants is excluded and the creditor is made to 

dra^^° ^®Payments, is well 

^^ambareswaraswami and 
Dhandayuthapaniswami Temples v. Veeranna 
Goundar-, AIR 1942 Mad 198 (H). The ouest^nn 
that arose there was whether, in a suit on a pro- 
missory note executed by the manager of the 
temple for mo borrowed for the ex^nses con- 
nected with the temple and which did not con- 
tain any stipulation that the creditor should look 
to the temple property for tlie repayment a de 

legally passed against the temple 

While dealing with that point the learned Jud-e 

pnmn'l? which laid down that a decree 

could be passed against the estates of the temole 
and pointed out that they were all 
the trustees had stipulated with the creditors that 
tne rep^ments would be paid out of the temnl- 

mg regaia to the fact that there was ro snrh 

S 'vSy grSef ■**“ "" “““ ”t 
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(15) This aspect of the matter is disniccAH ..lo 
borately by Viswanatha Sastn f ii - ®Rama 
Variar v. Anantha Narayana Patiar’ ato 

Mad 423 (I). The learneHudge laTd’ dt™ i^a 
when there was no indication in the ‘ 

note that the trustees intended not toTcuf anv 

personal liability but to pay it out of 

of the temple, a decree could^not bf paLed aSf 
dew^wom. In this state of law it fs clear 
the decree passed by the Court in q o xt 

Of 1932 is not valid'and b?ndtog ui^ntoeXust® 

As I have already nointed out 
suffering a decree ag^nst fee terii^ were artiiS 
( 16 ^™= in collusion with fe^ creditor ^ 

whether the PreLS^uitTs^rrred'brreTjS? 
by reason of the decree in S c No nVnf 
which ultimately resulted in th^’ Zle of fee suit 
properties and whether it is onen to th» ! 

plaintiffs to show that the decr% not 
upon fee trust without having the decree set 
by appropnate proceedings, in conqidLf«„ • 
point it has to be borne in m'nd 

question of justifying necessity ^o^ tL^'Ji^tion 

Whether a decree could be da^ph .QU^tion 
assets of the estate were not put in iMue^fe^q 
No. 116 of 1932. In fact the WeeraUowd 
suit to be decreed ex parte* so 

were not raised and determined by fel oou^® 
(17) In — ‘Prosunna Kumari v 
4 Beng. L. R. 450 (P. C.) (J). it ^ laiH 
feat the decree against the shebait ^ ^ ^ 

wo^d be bindin? upon tL succldLg'^sh 
If the necessa^ and proper issues were Sed 
tried and decided m the suits which resulted to 
the decrees and was not tainted bv fraiiri 
collusion, in - ‘Great North West Lto^al rSi 
way Co. V. Charlebois’, (1899) A. C 114 
view taken by the House of Lords was^ that a’cS^i 
sent judgment declaring plaintiff's Iton on a com- 
pany railway and other property and obtained on 
f. bito between the company and 
the plaintiff was not of a higher value than the 


question as to fee competency of 

contract to incur 
sucn a habiiny, was not raised in the suit either 

m fee pieadmgs or on the facts stated. 

(18; In — ‘Ramachandra v. Venkata l a irch mi 

narayana-. AIR 1919 Mad 429 (L), a suit on a moTi 

gage against tne Zamindar of Tarla, an impartible 

Zamindan w^as compromised on the basis^of the 

mortgage debt being a valid and binding one 

Under the compromise decree the Zamindar had 

to pay the agreed sums in instalments. On d-fauP 

oemg committed, an application under O. 34 r 

3, C. F. c., for a final decree and for sale of mort 

fbl was tiled. Tne question aroLTh^^ 

ther by reason of the Zamindar being a party to 
the suit and the Razinama decree and^of\is 
admission that tne debt was for a proper purpose 
-he succeedAiig Zamindar was precluded from rais' 
mg the question as to the validity Ldtodw 
nature of the mortgage. The Bench ?hat Sd 

herein tha^''apar/^''' negative. It is stated 
binding character of the rno?tgage to otoer to 

Sp^-tv decree directing the sale of the 

ic ^ impartible estate and if there 

^ decision about the bindintr 

statemen^tq:*^fh^ compromise or the 

value fhi not entitled to a higher 

If r ■= aSLrst 

4” £. £ afc'r 

consent decree or the result of a comprZisf Lt 

and could not ®bf ignored Tnd“utoess ‘ 

do Mt^'th • entitled to any^feef 

do not think it makes any difference in ^ 

even if the decree obtained alaimt 

an ex parte decree. See -1 ‘Tef stoi v 

f/o^ r dtiUl^s dre#f 
SpVS Seii'"-" 

not bind the reversioner or fee sScceS'’’F°F*^ 

or manager or trustee and it could shebait 

in a subsequent suit. It f ollows fea 
tiffs could establish in this suP mof^ 
in S. C. No. 116 of 1932 fs not va fn *" 
on the temple for the reasons already ^steted*'^^™® 

(21) There remains the point fll ^ . 
whether this suit for recovMto^ consideration, 

property sold in execution o? a deevr®^®'™ w 
able without instituting a sm? maintain- 

either under Art. 12 or 95 f ^ 

opinion, this question does Act. in my 

culty, It was laid do^ to 
Sundarappa v. BoorueanAiii ■ Tallapragada 

402 (O). that Art 30 Mad 

a case where fraud is Draptit^^ii ^'PPlies to 
the decree and does not^ivp^^Q^Qc^^^ ^ party to 

fraud Of TquaM by 

tte Privy co^ou ffeS 
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sioner can file a suit to recover immoveable pro- 
perty within 12 years, ignoring the alienation 
made by the wiaow. It was also pointed by their Lord- 
ships that in such a case, the reversioner need 
not ha.e to set aside the alienation and the inter- 
vention of the Court was unnecessary. He could 
elect to treat it a nuility and very lact that the 
suit was thed indicated that he exercised such an 
election. In — 'Rupa Jagasnet v. Krisltnaji 
OOvuid’, 9 Bom 169 iQ*. it was laid down that 
a suit to recover trust property which was sold 
in execution of a decrte not properly obtained 
could be iiled within 12 years. 

f22) In this context, I may refer to a decision 
ol the Judicial Committee in — ‘Sundarasan Das 
v. Ram Kirpal Das’, AIR 19a0 P. C. 44 Ul*, where 
I he point that arose lor decision was w'hether a 
suit ior declaraLon by the succeeding Mahanth 
ol a mutt, that the saie ol mutt properties in exe- 
cuLion of a decree which was not bmding upon 
the mutt lor the reason that the debt was not 
incurred for purposes binding upon it, was govern- 
ed eltlior under Art. 134-B or Art. 144, Limitation 
Act. How the question arose in that case was 
this. Tiie head of a mutt called Pokrauni asthal 
borrowed some grain Irom the iMahanUi of neigh- 
bouring mutt called Birpur asthal. As it was not 
repaid by the borrower, the head of the Birpur 
asthal instlLuled a suit for recovery of money 
equivalent of the gram borrowed, obtained a de- 
cree and in execution thereof purchased a portion 
Ol the property belonging to the Pokrauni asthal 
and obtained the necessary court-certificates. 
Sometime tliereafter. he instituted a suit for par- 
tition and separate po.scssion of the property pur- 
chased by him alleging that his possession was 
disturbed by the Pokrauni mutt, while the 
Poki-aiuii mutt tiled a suit for declaration of the 
title of that mutt to the property purchased by 
the head of the Birpur asthal on the ground that 
the debt incurred by the head of the Pokrauni 
mutt was not for justifying necessity. It must 
be mentioned here that the title suit by the 
Pokrauni mutt was instituted 12 years after pos- 
session was taken by the Birpur mutt, the Courts 
in India dismissed the suit for partition on the 
ground that the di'crco and the sale resulting 
therefrom were not binding upon the Pokrauni 
mult, as the grain borrowed by the head of the 
mutt was not for a purpose binding upon the 
mutt. They decreed the title suit brought by the 
Pokrauni mutt, despite the defence of the Birpur 
mutt that the suit was barred by limitation not 
having been l)rought within 12 years of the Court 
sale as in their view’ the Article of the Limitation 
Act applicable was 134-B. On appeal by the 
of the Birpur mutt, the Privy Council held that 
the title suit though filed within 12 years of the 
death of Damodar Das, the head of the Pokrauni 
mutt, was ban-od by limitation, since it was b(> 
yond 12 years of the date of the sale. In the opi- 
nion of their Lordships, it w'as Art. 144, Limita- 
tion Act that governed execution sales of the trust 
properties, and not Art. 134B. which applies only 
to private alienations. Though the question did 
not arise for consideration in the form in which 
it is now raised this decision may, by implication 
be taken as laying down that a succeeding trustee 
need not set aside an invalid decree but seek to 
recover possession of the property affected there- 
by by an appropriate suit. 

(23) In — *Subbay>’a Pandaram v. Muhamad 
Mustapha Maracayar’. AIR 1923 P. C. 175 (S). the 
Judicial Committee of the Privy Council held that 
a suit for possession of immoveable property dedi- 
cated to charitable endowments and which was 
sold at a Court sale In execution of a decree 


against the trustee for his personal debts, should 
be instituted within 12 years of the execution of 
sale. Here again the defeneg" was not raised that 
the suit for mere recovery of possession was not 
competent without asking for the sale to be set 
aside. These two decisions may be taken as autho- 
rities for the proposition that a suit to recover 
possession of trust properties could be maintained 
witnoul a specific prayer for avoiding either the 
decree or the consequent sales that followed them. 
In these circumstances, I hold that the suit was 
properly brought for recovering possession of the 
property and it was unnecessary for the plaintiffs 
to ask for setting aside the sale, and that the suit 
is not barred by limitation either by virtue of Art. 
12 or Art. 95, Limitation Act. 

(24) It follows that the appeal should be allow- 
ed and the judgment of the lower appellate Court 
should be set aside. 

(25) Though in this case the first defendant 
purchased the property for Rs. 1200 in view of 
my finding that the debt w'as not incurred by the 
then trustees for a binding purpose, the temple 
is not liable to pay up this amount. But, so far 
as the balance is concerned as the temple had the 
use and benefit of it, the first defendant is entitl- 
ed to the return of the same. But. in view of the 
fact that he is to pay m-esne profits to the plain- 
tiffs at least from 1942. and the plaintiffs are en- 
titled to have the mesne profits set off against 
the amount payable to the first defendant, I think 
the ends of justice w'ill be met by directing the 
first defendant to deliver possession of the pro- 
perty without liability on either side to pay each 
other. If the defendant defaults delivery of pro- 
perty forthwith he will be liable to pay future 
mesne profits at the rate claimed in the plaint. 

(26) This is a fit case in which I should direct 
each party to bear its own costs throughout. No 
leave. 

B/R.G.D. Appeal allowed. 
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GOVINDA MENON 
AND KRISHNASWAMI NAYUDU JJ. 

S. Ahmed Hussain Sahib, Appellant v. K. K 
Gani Veeri Cheltiar and others, Respondents. 

Appeals Nos. 359 and 360 of 1948, D/- 8-2-1952. 

(a) Madras Town Planning Act (7 of 1920), 
Ss. 17 and 20 — Scope of. 

The prohibition in S. 17 is not a prohi- 
bition against the transfer of the property 
but a prohibition against the use to which 
the property is pul to, the use being 
subject to such restrictions as may be pres- 
cribed under the scheme. Sections 17 and 
20 do not extend so as to prohibit owners 
of lands from selling their properties and 
the sales therefore cannot be void. 

(Para 4) 

(b) Transfer of Property Act (1882), S. 55 
(1) (a) — Disclosure of defects. 

It cannot be said that the mere fact that 
a particular area is included in the Town 
Planning Scheme would justify holding 
that the owner of such property is incom- 
petent to sell the same or that his title to 
deal with it is in any way affected. As- 
suming that the scheme is a material 
defect in the seller’s title, he can discover 
it with ordinary care. Section 55 (1) (a), 

T. P. Act, could not therefore be invoked. 
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(1927) 2 Ch 379, Rel, on; AIR 1923 Cal 641- 
AIR 1935 Bom 16, Disting. (Paras 8 9) 
Anno; T. P. Act, S. 55 N. 2. 

K. Umamaheswaram and A. Kuppuswami, for 
Appellant, K. S. Ramamurthy, for Respondents 
CASES CITED: 

(A) (1927) 97 LJCh 4; (1927) 2 Ch 379 

(B) (23) AIR 1923 Cal 641: 50 Cal 615 

(C) ( 35) AIR 1935 Bom 16: 59 Bom 83 

(D) (1834) 1 Bing (NC) 370; 131 ER 1160 

KRISHNASWAMI NAYUDU J. ; The plaintifT 
Who IS the appellant in both these appeals pur- 
chased two plots of land situated within the Sa- 
lem xVlunicipality from the defendants under two 
dmerent sale deeds of the same date namelv 
26-1-1946. Two suits, O. S. Nos. 81 and 82 of 1946 
against which these appeals are filed, were insti- 
tuted by the plaintiff for setting aside the sale 
deeds and for recovery of the amounts paid as 
the sale price. The plaintiff claims to have 
learnt sotne tme after the completion of the sale 
deeds that the lands purchased were comprised 
m a town planning scheme notified by the Sa- 
lem Municipality in May 1941 which the defen- 

disclose to the plaintiff 
therefore such a material de- 

on the of *'1^® omission 

on the part of the defendants to disclose the 

above defect was fraudulent entitling the plaintiff 

brief ^The^ refund of the sale 

® defendants contention is that the 

plaintiff knew about the Town Planning scheme 

Tas reserved u^nfir Pb^^ed 

was reserved under the scheme and it was not 

f®9Uisition by the municipMity f 
the Government. He also contended that the 
existence of a scheme relating to the Dronertv 
not in any event a material defect fn tTue 

(2) The sales are sought to be avoided on two 
under the Madras Towir HanSng A*cf is 

tfeie"!erl° V « 

of, and which ttey^ werf 

buver and th^. Dound to disclose to the 

is fraudulent under a'ss (if^a) T% 

ment and therefore the aCTSnT\!° ^®^®®- 

S. 20, Contract Act. to f"ew of 

this case, it cannot be laid Yf evidence to 

defendants at least were not 

that these properties were includ^d®in°^fn^®m^^‘^*' 

Flaming scheme and ffTs therefor^ toti e 

S Si,.'? «? S; 

visions oY thf^Madras'^^To^ *pi|n^e ® P*’®' 

reference to the facts of ^is cacY^"in 
consider the other contention.^ order to 

On 24-4-1941 the Salem Municipal Comcil^or^^' 
under section 9 (l), Madras Town P°^nrA^ 
passed a resolution and had the 
in the prescribed manner on 9 - 5-1941 

Of the Act deciding to prepare a 

pect if a certain area within which the nronertfA* 
in question were included. The Council^als^ pr|! 


pared and published a draft scheme under S. 11 
On 6-5-1943. There were no objections to the 
scheme and the scheme was submitted to tne 
Government for its sanction under S !-"• But 

““k appears to have happened 

aitei the submission of the scheme to the Gov- 
ernment. Under S. 9, a Municipal Council may 
by resolution decide to prepare a scheme to res-’ 

within the municipal area and 
the Cnairman shall then have a plan prepared 
showing the land proposed to be included 1^1116 
scheme, the surrounding lands and any existing 
streets. Such a resolution shall, under S 10 be 
pubL^shed by notification in the prescribed manner 
by the chaiiman and the notification shall state 

of the fu'Sic "" ‘^®P‘ ''^® 

tBi'f resolution is to make a scheme, as in 
this c^e, the mumcipal council shall, under S 
11, within 12 months from the date of the noti- 
fication under S. 10, or within such further pe- 
iiod not exceeding 12 months as the Provincial 

Sf ®di?®f ^“®r consulting to 

publisf‘a affected, prepare and 

^ ° scheme. Such a draft scheme 
contain tlie particulars enumerated to S 13 

dfe to thf nf V the 
frson afff h P- scheme any 

^ 'yhing any objection or suggestion flatto- 
thereto, the council shall consider such objection 

totoKT anff ®Pheme as it 

ob^ctiom’pnf ‘*^® together with such 

fitted to suggestions, if any, shall be sub- 
miicea to the Provmcial Government for 

the Provincial Government may after 

saS^Uon^h and suggestions, if any. 

sanction the scheme with or without modification 

may refuse to sanction the scheme. Section 

after the publication of the noti- 
fication under S. 10 or S. 12 no person shall erect 

tofrP^'m^®'^ building or wor!: or enter 

into 01 carry out a contract in resoect of 

land Within the area included in the scheme un- 

less he has applied for and obtained 

in cases where a scheme has not been sanctioned 

from the municipal council and in other cases 

fi. authority. Section 21 fayl 

down that a person shall not be entitled to obtain 

account of any build- 
ing erected on, or contract made, or other thine 

f '’f "^"5^ included in a scheme 

after the date of the publication of the notifica* 
tion under S. 10 or S. 12 except as to bundles 

£ri 

in^sipport to hL Yontentloftoat’' there ifeffef 

prohibition against any sale of express 

fa ®ed" oY ^®heme TeSe 

th reforf fof *h® sch^me”.°' Ifs 
lUbiU tkSfe^.? Whether the Act pro- 
area inS??n comprised in the 

hibftion as to or whether the pro- 
tract does carrying out a con- 

onlv rpfprc to ^ iP^® transfers of land but 

bv firtif of fr, ’^®® *P **^® is to be put 

forf top Y ti}® owner with third parties. Ifart 

® ii" was intended to prohibit 

aUenations or transfers of properties included to 
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the scheme more express terms could liave been 
employed hi the Act. it is clear that when reler- 
ence to entering into or carrying out the contract 
is made, it is in relation to something that has 
to be done in the land and which should not be 
done contrary to liie purpose lor which the 
scheme was intended. 

This is evident from S. 21 which relates to 
compensation, the penalty for the construction of 
anj' building or work done or any contract enter- 
ed into or carried out in respect oi the land with- 
out the sanction of the municipal council or res- 
ponsible authority would be to deprive the person 
from compensation. It does not make such a 
contract void even assuming a contract of sale 
or the sale itself is intended, which however we 
have no doubt has not been intended to be in- 
cluded in the contract relerred to in S. 17. The 
purpose of the Town Planning Act is to vest 
municipalities with power to control the erection 
of buildings or such works and the use to which 
the lands situated within the Municipality may 
be put to in order to secure the object of laying 
out a well planned town or city. Far from any 
transfers being prohibited, it is clear from the 
Act and the rules that such transfers are con- 
templated and prov'isions made to define the 
rights and liabilities of the transferor and the 
transferee of land covered within the area under 
the scheme. A reference may be made to R. 66 
framed under the Town Planning Act where with 
reference to payment of betterment contribution 
payable in respect of any premises it is laid down 
that where the title of any person primarily liable 
to the payment is transferred, the person whose 
title is transferred and the person to whom the 
same shall be transferred shall, within three 
months after the execution of the instniment of 
transfer or after its registration if it be register- 
ed or after the transfer is effected, if no instru- 
ment be executed, give notice cf such transfer to 
the municipality of such transfer and if a person 
makes a transfer without giving such notice, the 
transferor continues liable for payment of the 
betterment contribution. The prohibition there- 
fore in S. 17 is not a prohibition against the trans- 
fer of the property but a prohibition against the 
use to which the property is put to, the use be- 
ing subject to such restrictions that may be pres- 
cribed under the scheme. The need for such 
a provision as S. 17 was apparently felt necessary to 
prevent the owners of lands who are likely to 
enter into contracts with respect to the lands 
with a view to bolster up their claims for com- 
pensation by virtue of anything done on the 
land in pursuaufx of a contract entered into. We 
have therefore no hesitation in holding that Ss. 
17 and 20 do not extend so as to prohibit owmers 
of lands from selling their properties and the 
sales therefore cannot be void. 

(5) Tile question whether the existence of a 
scheme is a material defect in the seller’s title 
requires consideration. Tliis question was con- 
sidered in ‘Forsey and Hollebon’s Contract, In re’, 
(1927> 2 Ch 379 (A), with reference to the Town 
Planning Act of 1925 (15 Geo. V, c. 16). In that 
case the purchaser agreed to purchase certain 
premises “for an estate in fee simple absolute, 
free from incumbrance". Before the date fixed 
for completion he discovered that the property was 
included in the area proposed to be dealt with by 
local authority by its resolution under S. 2 , 
Town Planning Act, 1925. On an application by 
the purchaser that the vendor had not shown 
good title to the property sold in accordance 
with the contract and for payment of the deposit, 
it was held by Eve J. that the mere passing and 


registration of the resolution by the local autho- 
rity did not operate to impose on the land any 
subsisting incumbrance v/ithin the meaning of 
cl. 1 of the contract, that the sections of the 
Act of 1925 showed that the purpose of the regis- 
tered resolution was not so much to impose 
restrictions on the land as to prevent unreasonable 
claims being made by persons who bought up 
land subject to the schemes and that there was 
nothing like an interference with the property 
which made it different from that which was 
contracted to be sold. 

Lord Hanworth M. R. observes at p. 391 as 
follows : 

"A draft statement in relation to the scheme 
has been prepared. But even then the scheme has 
to be passed by the Minister. There may be 
restrictions imposed by the scheme on the 
purchaser, but I reject the view that the 
scheme operates as an existing incumbrance on 
the land. The resolution has only a certain 
effect as to compensation. I have gone through 
the various sections of the Towm Planning Act, 
1925, in order to show that the resolution is 
passed not so much for the purpose of imposing 
restrictions as of preventing unreasonable 
claims for compensation being made by per- 
sons buying up land subject to the proposed 
scheme. I think that Eve J. was right in say- 
ing that there was nothing like an interference 
with the property which made it different 
from that which was contracted to be sold. 

I do not think that the purchaser can say 
that the vendor has failed to make a good 
title." 

(6) The provisions of the English Act are not 
far different from the provisions of the Madras 
Act. There are provisions in the English Act 
correspondinig to Ss. 9, 10, 11 and 14. There 
(is no provision corresponding to S. 17. The 
disability under S. 21 to obtain compensation in 
respect of buildings erected, contract made or 
thing done without the permission of the autho- 
rity is provided under S. 10 of the English Act. 
The facts in this case appear almost Identical 
with the facts of the case which the Court of 
Appeal was considering. Here as well, excepting 
the publication of the draft scheme and its submis- 
sion to the Government nothing further has been 
done and it cannot therefore be stated that 
there is any interference with the property which 
would justify the plaintiff contending that the 
defendants had no title to convey. Reliance was 
placed on — ‘Nursing Dass Kothari v. Chuttoo 
Lai Misser’, AIR 1923 Cal 641 (B) and — ‘Lallubhai 
Rupchand v. Mohanlal Sakarchand’, AIR 1935 
Bom 16 (C). In the former case, it was a case 
of sale by public auction where the purchaser 
was declared the highest bidder and he made a 
deposit as per the conditions of the sale. Sub- 
sequently he discovered that at the time when 
the auction was held there had been already 
published in the Calcutta Gazette a notice under 
S. 63(2). Calcutta Improvement Acts 1911-1915 
which sliowed that the Trust had prepared a 
plan of the proposed public street and that 
among other buildings through which the street 
would pass were the premises which were the 
subject-matter of the auction. It was held in 
that case that neither the receiver who sold the 
property, nor the purchaser was aware of the 
notice issued under S. 63(2), Calcutta Improve- 
ment Acts and that the case fell within the 
provisions of S. 20. Contract Act and that the 
purchaser was therefore entitled to avoid it as 
the parties were not aware as to a matter of fact 
essential to the agreement before the auction. 
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That decision therefore is not very helpful to 
the appellant in that it did not proceed to 
consider it with reference to S. 55(1) (a), T. P. Act. 

In 'AIR 1935 Bom 16 (C)’ after the agreement 
was entered into between the parties for sale 
of the property and before its completion, it was 
brought to the notice of the purchaser that the 
Government at the instance of the municipality 
decided to acquire the property agreed to be 
sold under the Land Acquisition Act and a 
notification to that effect had been published in 
the Gazette. The purchaser wanted to avoid the 
sale and recover the advance paid by him as 
earnest money and it was held that he was 
entitled to it since he was not bound to complete 
the same when there were defects in the pro- 
perty or in the title to the property which are 
material and also latent and not discoverable by 
due care. It was held that the liability of the 
property to be compulsorily acquired may fairly 
be said to amount to a material defect which 
was not discoverable by due care and that the 
vendor was not in a position to show title free 
from re^onable doubt and therefore the purchaser 
was held entitled to avoid the contract. But it 
must be mentioned that in both these cases 
there was a direction to acquire the lands, one 
under the provisions of the Calcutta Improve- 
ment Acts and the other under the Land Acquisi- 

luZr ft- . case, there is nothing to 

show that the suit lands were directed to be 

acquired ui^er the scheme. There is no direction 
since the Government have not yet sanctioned 
the scheme or issued instructions to the rnumci- 
pality to acquire any portion of the lands 
compnsed in this scheme. It is not even shown 
whether the lands which are the subject-matter of 
these suits were set apart in the draft scheme 
foi any public purpose to be used for providing for 
a street, park, school, or otherwise when it mav 
be contended with some force that if the Govern- 
ment makes up its mind even at this late stage 

likelihood If 

the plaintiff losing the property and getting 
only com^nsation for the property and that 

known before he entered into the 
transaction it can be reasonably supposed that 
he would not have entered into the contract at 

is '^onlv®‘'1f case. It 

accen^ance proposal pending 

acceptance by the Government ever since 1^44 

when the notice of the submission of the draft 

scheme was published. It will, therefore in tbo 

words Of Eve J. in ( 1927 ) 2Ch 379 (A) when he 
considered the resolution of the. • 

as to Whether it was “resection "X^’h'aSed 
the property so that the property which w^ to 
be conveyed was different from the pr^fertv 
contracted to be sold “a potential interfSe 
with its enjoyment”, and he gop<? rtn 

■‘but until that vitenLmy ®has Apenerf^o 
bom I cannot S myseh 

to hold that the property is affected 
sense that there is an incumbrance imposed on 

It by the mere passing of the resolutinn 

on those grounds I am prepared to hold’ 
do hold, that the mere passing and 
of the resolution of this nSf does not operate 
to impose on the land included in the Lea a^v 
subsisting incumbrance.” 

(7) The learned counsel for the annAiio^f 
TefeiTed to the principle laid down by Tteda c 
J. m - ■Plight V. Booth'. (1834) 131 E R nso (D^‘ 

h” contract of sale was sought to 

be avoided by reason of misdescription in the 

prmted particulars of the sale of the premises to 


be sold by reason of which the purchaser wanted 
to rescind the contract altogether. The learned 

Chief Justice after discussing the decided cases 
observed : 

“We think it is, at all events, a safe rule to 
adopt that where the misdescription, although 
not proceeding from fraud, is in a material and 
substantial pomt, so far affecting the subject- 
matter of the contract that it may reasonably 
be supposed, that, but for such mis-description 
the purchaser might never have entered into 
the contract at all, in such case the contract 
is avoided altogether, and the purchaser is not 
bound to resort to the clause of compensation. 
Under such state of facts, the purchaser may 
be considered as not having purchased the thing 
which was really the subject of the sale.” 

(8) The purchaser in that case was held entitled 
to avoid the contract since by reason of his 
being compelled to purchase it he would be get- 
ting something different from what he contracted 
to buy. It was urged that this principle should 
be applied to this case as by reason of the 
scheme the plaintiff would be getting something 
different from what he contracted to buy, namely 
compensation instead of land. There is no doubt 
force m this contention. But it has not been 
shown that these lands were directly sought to 
be acquired under the scheme and that the plain- 
tiff would therefore be entitled only to compensa- 
non and not the land, even assuming that the 
Government would approve the scheme and put 
It into effect. In any event, we are satisfied that 
there is no material defect in the seller’s title 
solely on the ground that the property sold is 
comprised in an area in respect of which a draft 
scheme under the Madras Town Planning Act has 
been prepared and submitted to the Government 
a^s not amount to any interference in the rights 
of the ovmers of the properties and does not 
impose restrictions in the right to transfer the 
same, nor affect their title to deal with them 
It must be borne in mind that these lands are 
situated within the Municipality and should 
always be held subject to such restrictions as to 
their use and enjoyment that may be imposed 
by the Municipality by virtue of the powers 
vested in it under not only the Municipal Acts 
but also other enactments empowering the munici- 
palities to have control over the properties within 
their limits in the interests of the public to 
enable them to discharge their duties of providing 
proper housing accommodation and other civic 
amenities. Therefore, a person holding propertv 
Situated m a municipali-ty must hold it subject to 
these limitations and restrictions imposed on 
such owners. It cannot therefore be said that the 
mere fact that a particular area is included in the 
Town Planning Scheme would justify holding that 
the owner of such property is incomnetenf- fn 

sell the same or that his title to deal with it is 
m any way affected. 


(9) Section 55(l)(a) T P Aof 
the seller is bound to disclose to’ the buyL Tny 
material defect in the property or in the seller’s 
title thereto of v/hich the seller is, and 

aware, and which the buyer 
ordinary care discover; and omis- 
sion to make such disclosure is fraudulent under 

purchaser is therefore 
entitled to avoid the sale on the ground of fraud. 

In this case, the lower Court found that the plain- 
tiff must have ^een vaguely aware of the exis- 
^_ence c. ^ne Town Planning Scheme. The learned 

<^eclined to accept the evidence of 

^ stated that they told the 
plaintiffs broker and clerk, p. Ws. 2 and 3 
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about the Town Planning Scheme and that they 
stated that they made enquiries and with the 
knowledge they puivnasca Uie property. After 
examining the evidence of these witnesses and 
taking into consideration that P. Ws. 2 ana 3 were 
not cros.5-exam.ned as to whether they were not 
informed of the existence of the scheme, we 
agreed with the learned Judge that much reliance 
could not be placed on the evidence of these 
witnesses. We however agree with the finding 
of the lower Court that the plaintiff must have 
learnt about the scheme earlier than the sales 
and not alter. 

The plaintirf states that he agreed to 
purchase these lands for the purpose of 


more income — Expenditure is neither rent nor 
revenue expenditure — (Transfer of Property 
Act (1882), S. 105). (Para 6> 

Anno: Income-tax Act, S. 10 N. 4 and 15; 
T. P. Act. S. 105 N. 58 and 60. 

(c) Income-tax Act (1922), S. 10 (2) (xv) — 
Assessee and his undivided brother separately 
taking leases of sail pans — One R advancing 
loan to brothers — Suit by R for unpaid money 
— Under compromise decree ass ssee paying 
sum of money on his brother’s behalf — Sum 
paid held was not admissible expenditure under 
S. 10 (2) (XV) — AIR 1946 Mad 508, Distiu- 
guished. (Para 13) 

Anno: Income-tax Act, S. 10 N. 15. 


putting up buildings and being within p. N. Somasundaram, for K. Srinivasan, for 
the municipal limits it is difficult to belive. Applicant; C. S. Ramarao Sahib, for Respon- 
as Jbservea by the lower Court, that the lands dent. 


would have been pumiased without examining the 
title to the property and finding out whether the 
area was not the subject of any town planning 
scheme. The suit plots were potential building 
sites and it could not have been assumed by the 
plaintifL that the municipality would not take 
steps to lay the necessary roads and put up 
drainage and other facilities calling upon the 
owners to pay betterment contribution. The 
object admittedly of the plaintiff was to put up 
houses and he must have made enquiries about 
the existence of the scheme and should have gone 
through the transaction with such knowledge. In 
any event, it cannot be said that the plaintiff 
could not have discovered this with ordinary care. 
The person purchasing lands for building sites 
within a municipality sliould examine the situation 
with reference to public road, the existence or 
otherwise of such access, the provision of drainage 
and the title of the vendor with reference to the 
municipal registers which enquiries would have 
led him to the knowledge of the Town Planning 
Scheme for the area. Apart from agreeing with 
the lower Court that the plaintiff must have been 
aware of the scheme, we are of opinion that 
assuming that it is a material defect in the 
seller’s title, he could have discovered it with 
ordinary care. Section 55(l)(a>, T. P. Act, could 
not therefore be invoked by the plaintiff. In the 
result, these appeals are dismissed with costs in 
A. S. No. 359 of 1948. 

B/D.H. Appeals dismissed. 
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SATYANARAYANA RAO J. : The three 
questions that were referred to us for decision 
under S. 66(1), Income-tax Act, by the income- 
tax Appellate Tribunal are : 

(1) Whether the payment of Hs. 23,894 cost 
of Railway siding, paid by the assessee 
to the M. L. M. Estates was revenue 
expenditure which the assessee was en- 
titled to deduct under S. 19(2) of the Act. 

(2) Whether the sum of Rs. 7000 spent in 
connection with the new salt pans was 
capital expenditure and not allowable as 
a deduction under s. 10(2) of the Act. 

(3) Whether the sum of Rs. 36.660 paid to 
Messrs A. R. Ramier & Co., under the 
compromise decree was an admissible ex- 
penditure under S. 10(2) (xv) of the Act 

(2) The three questions may be considered 
under two groups as questions Nos. (1) and 
(2) are closely connected and raise the same 
questions of law. The third question will be 
dealt with separately. 
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X SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

M. Subbiah Nadar, Applicant v. The Commr. 
of Income-tax and Excess Profits Tax, Madras, 
Respondent. 

Case Referred No. 46 of 1950, D/- 20-3-52. 

(a) Income-tax Act (1922), S. 10 (2) (i) and 
(XV) — Lessee of salt pans undertaking to 
spend money for constructing railway siding — 
No obligation cast on him to effect that im- 
provement — Effect of failure to effect improve- 
ment being to cut down term of lease — 
Expenditure held was neither rent nor premium 
nor debitable to revenue, but was capital 
expenditure. (1938) 4 All ER 487 and A I R 
19.52 Cal 145, DLstinguished — (Transfer of 
Property Act (1882), S. 105). (Para 6) 


(3) The facts relevant for consideration of 
the first two questions are as follows as ap- 
pear from the statement of the case : The as- 
sesee is a manufacturer of salt in Liyingi- 
puram in Tuticorin. The salt pans originally 
belonged to one M. L. M. Ramanathan Chettian 
He died and was succeeded by bis son Maha- 
lingam Chettiar who was then a minor. In 
O. P. No. 30 of 1932. District Court, Ramnad, 
one Rao Sahib R. Krishna Aiyar was appoint- 
ed interim property guardian by the District 
Court and he was in management of the M. 
L. M. estate. Under the orders of the Dis- 
trict Court and with its sanction, the pans 
were sub-leased under a document dated 28-3- 
1934 to the assessee, Subbiah Nadar, for a 
period of seven years commencing from 1-1-1934 
and ending with 31-12-1940. Under the sul> 
lease the assessee had to pay a sum of Rf- 
36,969 to the Gov^ernment on behalf of nis 
lessor in three instalments. 


Anno: Income-tax Act, S. 10 N. 4 and 15; One instalment on 12-3-1933 was paid even 
T. P. Act, S. 105 N. 58 and 60. before the lease was executed on 2 -J 1-1933 

(b) Income-tax Act (1922), S. 10 (2) (i) and under an agreement. The other instalment had 
(xv) — Lessee of salt pans expending money to be paid on 1-4-1934 and 1-10-1934. This 
in bringing into existence new pans for getting amount represents the amount payable by the 


4 - 


1963 


SuBBiAH Nadar v. I.-T. Co.mmr. (Satyanarayana Bao J.) Madras 633: 


lessor to the Government under the lease 
granted by the Government to the estate of 
M. L. M. Besides this, he had also to pay a 
sum of Rs. 500 per annum or Rs. 35,00 for 
seven years as rent. These two amounts name- 
ly Rs. 36,969 payable to the Government on 
behalf of the lessor and the total rent for the 
seven years, namely Rs. 3500, in all Rs. 40,469 
was treated under the lease as a consolidated 
lease amount for seven years. There were also 
further obligations imposed upon the lessee 
under this document. 

The lessee undertook to spend a sum of Rs 
18,000 for constructing a railway siding, though 
in the sub-lease it was stated that it would 
include also repair of the pans then in exis- 
tence but it was assumed throughout and 

f conceded before us that that sum really 
•esented the estimated cost of constructing 
railway siding. The railway siding had to 
constructed according to the terms of the 
e, before the month of Decembr 1935 in 
^fault it was provided that the lessee should 
forfeit the lease in respect of the seventh 

shall put the lessor in possession 
of the pans. On 31-12-1939, there was yet an- 
other form in the lease that the lessee was 
at hberty to spend a sum of Rs. 4000 in 
pmting up new beds and for carrying out 
other works in connection with new beds but 
he was allowed to enjoy the income from 
such new beds until the expiry of the period 
of the lease without any addition to the rents 
stipulated. 

(4) Before the expiry of the tei-rn of this 
lease, on 13-12-1937 the period of the lease 
was further extended under a document for 

1-1-1941 to 31-12- 
1943 The assessee did not carry out the con- 
struction of the railway as stipulated in the 
previous lease and, therefore, when the exten- 
sion of the term was granted under this do- 

constructing the railway 
siding was extended till December 1942 fail- 

provided that the assessee 
should deliver possession of the salt pans ^ 

good condition on 30-12-1942. The rent pay" 

able was increased from Rs. 500 to Rs. 3000 pay- 

*A instalments of Rs. 1500 each on 
30th April and 31st August of each yea? 
There was a second extension under a docu- 
ment dated 10-7-1942 of the term for a f^l 

1-1-1944 to 

31-12-1945. This document also makes reference 
to the construction of a railway siding. 

As this came into existence before the ex- 
piry of the period fixed under the earlier do- 
document that by that time the assessee S 
already applied tp the railway department for 

railway siding and even sub- 
mitted plan. If, however, there should be 
lay on the part of the railway departm^t 

railway siding by 3 T-I 2 - 

19 iQd 9 before 

31-12-1942 the amount required for the cons- 
truction of the siding. It is found that Tn 
fact, by 31-12-1942, the assessee deposited a 
sum of Rs 23,894 for the construction of the 
railway siding as per the revised estimate It 
is also found that a sum of Rs. 7000 was paid 
by the assessee m constructing new salt pans 
These two amounts, it was claimed on behalf 
of the^ assessee, should be deducted from the 
income during the assessment year 1944-45 


either as rent under S. 10 (2) (i) or as reve- 
nue expenditure under S. 10 ( 2 ) (xv). This 
claim was rejected by the department and 
also by the appellate Tribunal. Hence this 
reference. 

(5) It was argued on behalf of the assessee 
that these two amounts really formed part of 
the rents that were stipulated under the lease 
though it is not so expressly stated or in any 
.event these amounts must be treated as ex- 
penditure wholly or exclusively incurred for 
the purpose of the assessee’s business in the 
manufacture of salt. The appeUate Tribunal 
was of opinion that the sum of Rs. 23,894, 
the amount deposited by the assessee for the 
construction of the railway siding, was in the 
nature of a premium as it was paid in order 
to obtain renewal of the term under the lease. 

( 6 ) Under the provisions of the Transfer of 
Property Act S. 105 the consideration for a lease 
may be a price paid or promised, or of money, 
a share of crops, service, or any other thing 
of value, to be rendered periodically or on 
specified occasions to the transferor by the 
transferee, who accepts the transfer on such 
terms. Normally the amount paid for the 
purchase of the term is a premium. The pe- 
riodical payment paid if it is in money, for 
the use and occupation of the premises de- 
mised is called rent. This definition of course 
is not exhaustive for the rent may be some- 
thing other than m.oney and need' not neces- 
sarily always be a periodical payment as it 
may even be received in advance. 

What distinguishes rent from premium is 
the latter represents money paid as price for 
the purchase of the term secured by the lease 
and is not part of the rent. If, on the other 
hand, the consideration paid is a return for 
the use and occupation of the land or pre- 
mises demised it generally is known as rent. 
Taking all the three documents into considera- 
tion can it be said that the amount deposit- 
ed for the construction of the railway siding 
is rent or even premium? The most important 
feature that emerges from a reading of the 
document is that this is not amount which 
the assessee was under an obligation to pay 
to the lessor. It is an amount which is in- 
tended to bring into the business for the quick 
transport of the manufactured product. If th© 
assessee does not fulfil the obligation, there is 
no means of enforcing that obligation by the 
lessor against the lessee and all that the les- 
sor is entitled to is that the lessee should de- 
liver possession of the land before the lapse- 
of the full period of the term that was fixed 
in the document, it is cut down by one year. 

Further, the result of constructing a railway 

the premises demised 
something in the nature of more or less of a 

permanent advantage. There is no covenant, 
to pay, there is no means of enforcing such 
payi^nt, the only obligation cast being to 
effect an improvement to the property leased. 

To describe an expenditure of that descrip - 1 
tion as rent’ as undei stood in the Property 
Law seems to us would be a misnomer. It 
has none of the elements of ‘rent’ nor even 
of ‘premium*. It is an obligation cast upon the 
assessee to effect an improvement, of course 
to the advantage of both himself and his les- 
sor and to enjoy that improvement during the 
term of the lease and if there was failure to 
carry out that improvement the only effect is 
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to cut down the term of the iease. As the 
improvement is in the nature of an enduring 
advantage to the business, it can only be treat- 
ed as capital expenditure and not as expen- 
Iditurc ciebilable to revenue. 

The sum of Rs. 7000 expended in bringing 
into existence new pans for getting more in- 
come in the light of the foregoing can never 
j be treated cither as rent or as revenue expen- 
'diture. So long as the period of the lease con- 
tinues. the lessee alone is entitled to the ad- 
vantage of the new pans and their yield with 
no further obligation to pay any additional 
rent to his lessor. It is, in other words an 
income-producing asset which at the expense of 
the lessee was brought into being the profits 
of which he is entitled to enjoy so long as 
the lease lasts. The advantage no doubt goes 
to the benefit of the lessor after the termination 
of the lease as an accretion to the property. 
There is of course no obligation cast upon the 
lessor to pay any compensation to the lessee 
for the imnrovement eflected by the latter 
on the premises. 

(7) Mr. P Somasundaram the learned advo- 
cate for the assessee relied on two decisions 
in support of his contention. The first is the 
decision — Tn Race-Course Betting Control Board 
V. Wild’. (1938) 4 All ER 487(A). The Race 
Course Betting Control Board obtained a license 
from the owner of certain buildings erected on 
the Manchester Race Course under a deed where- 
by the Board bound itself to pay 12h per cent, 
of the cost of construction of the building an- 
nually and the deed ajso contained a decla- 
ration that this annual sum was payable not 
only in respect of the enjoyment and exercise 
of the right of user but also by way of re- 
payment by yearly instalments of the capital 
value of the cost of construction. The ques- 
tion that came up for consideration was whe- 
Iher such an annual payment was a revenue 
payment cither in whole or in part or was 
capital payment. 

Notwithstanding the express declaration con- 
tained in the deed, it was held by Macnaghten 
•T. that it was a revenue payment and not 
'■anilal payment and therefore deductible from 
the income. But for the complication introduc- 
ed by the declaration in the deed one would 
have thought that the question would not pre- 
sent any difficulty in the matter. As the pay- 
ment of 12J per cent of the cost price was 
really rent, though rent was fixed at a cer- 
tain proportion of the cost price, it was fix- 
ing it in a different manner. Macnaghten J. 
considered that the forni in the deed should 
not be given any preference to substance and 
that looked at from that point of view there 
can be no doubt that the payment was a re- 
venue payment. At page 490 the learned 
Judge observed : 

“Except for that declaration (referring to the 
declaration in the deed) it seems clear that 
the annual sum must, for the purpose of 
income-tax assessment, be regarded as a re- 
venue payment. Mr. Latter, arguing for the 
Board said that but for the insertion of the 
declaration in the deed the Crown would 
not have a leg on which to stand. The Soli- 
citor-General would not go quite so far as 
I hat but he did say that it would be a 
crutch rather than a leg upon which he 
would have to support himself.” 


And lower down in the same page it was 
pointed out that one has to look at the legal 
obligations between the parties created under 
the document. That is, in other words one 
must look at the substance of the document 
and should not be influenced by the form of 
it. The learned Judge went on to observe * 
“It is said, and truly said, that whether a 
payment is a revenue payment or a capital 
payment may depend upon the, angle from 
a revenue payment from the point of view oi 
the receiver, and vice versa. It may be a 
revenue payment from the point of view of 
the receiver and a capital payment from the 
point of view of the payer. The fact that 
the sum payable by the Board is a sum which, 
over a period of years, will recoup to the 
Race Course Co., nearly the whole of the 
cost of the erection of the buildings and at 
the same time give a reasonable return on 
the money that they have invested, is, I 
think, immaterial. 

The question is whether or not under this 
document you can spell out any obligation 
on the part of the Board to make a capiti 
payment to Race Course Co. I think that 
it is clear as I have said not only from the 
declaration, but also from the method in 
which the annual payment is calculate 
namely 12i per cent on cost that the pay- 
ment is of such an amount as to recoup to 
the Race Course Co. their expenditure on 
the buildings. However. I do not think that that 
is a matter which touclies . the issue to be 
determined here.” 

(8) The next case relied on was — ‘Commr. 
of Income tax v. Globe Theatres Ltd.’, AIR 
1952 Cal 145 (B) a decision of the Calcutta 
High Court. The assessee in that case carried 
on business as exhibitor of cinema pictures. He 
owned some cinema houses and also took 
others on lease. A sum of Rs. 10,000 was ad- 
vanced by the assessee to a company, which 
was at that time proposing to build a cinema 
house with stipulation that after the construc- 
tion of the buildings, the cinema house would 
be leased to the assessee. The building was 
not constructed and the company which under- 
took to constioict the cinema house fell into 
financial difficulties with the result that the 
assessee was obliged to write off a sum of 
Rs. 10,000 which was bad debt; and claimed it 
as an allowable deduction under S. 10(2), In- 
come-tax Act. 

Tho payment was treated as advance pay- 
ment of rent under the lease and as an allow- 
able deduction under S. 10(2)(XV) of the Act. 
It was pointed out that the sum was not paid 
either as premium or as ‘Salami* for the lease, 
that is, as purchase money for getting a lease. 
On the contrary it was an advance payment 
of rent. The facts of that case do not present 
any difficulty and bear no analogy to the case 
now before, us. The decision, in our opinion, 
if \vo may say so with respect was perfectly 
justified to the facts and does not support at 
all the contention urged on behalf of the 
assessee. 

(0) The decision in — ‘Henriksen v. Grafton 
Hotel Ltd.’, (1942) 24 Tax Cas 453 (C) to which 
our attention was drawm by Mr. Rama Rao 
Sahib the learned Counsel for the Commis- 
sioner, in our opinion, is a case on the other 
line, where the sum paid was treated as capital 
expenditure. The assessee in that case was a 
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corapany which was running a licensed hotel 
in a building which was obtained on lease. The 
lease provided that the tenant should pay all 
the charges that will be imposed under the 
Licensing Consolidation Act, 1910. His license 
was renewed in 1934 and 1937, but the assessee 
was obhged to pay in respect of the license 
monopoly value which was imposed and which 
was payable in instalments. It was claimed 
on behalf of the assessee that it was a debitable 
expenditure and not capital expenditure. This 
contention was rejected by the Court of Appeal. 

The matter was in the first instance heard 
before Lawrence J, and in the Court of Appeal 
it was disposed of by Lord Greene, M. R. and 
Du Parcq L. J. and Singleton J. The extreme 
contention urged on behalf of the assessee in 
that case was that as the assessee was under 
a contractual liability to pay all the charges 
which could be imposed under the Licensing Act, 
the monopoly value which he paid was in the 
nature of revenue expenditure. In other words, 
every liability which accrues and arises out of 
a contract must be treated as debitable ex- 
penditure and not as capital expenditure. This 
contention was not accepted as Lawrence J 

pointed out in the Court of first instance at 
page 456 : 

“It is perfectly clear upon all the authorities 
that no sum winch is paid by a trader of a 
capital nature is deductible for income-tax 
purposes, and, therefore, it is necessary to 
see whether the sum which the respondent 
paid is of a capital nature or not. If it were 
lent, no doubt it would not be a payment of 
a capital nature, but it is not rent and the 
company and its landlord have not agreed 
that It shall simply pay the rent for these 
premises, but what they have agreed is that 
+1 ^ T • bear the charges imposed in respect of 
the Licensing Act. It is clear, I think, from 

^ alluded in the 
Albertoli case and from the fact that the 

monopoly value IS imposed as a lump sum, 

though payable by instalments, and as a con- 

dition of thei grant of the license, that the 

quality and nature of the monopoly value is 

capital quahty in nature; and it seems to me 

'^hen the tenant 
those charges they alter their 
quahty & nature & become income charges ” 

This ^cision was affirmed by the Court of 
Appeal. Lord Greene M. R. saw no differLce 
in principle between a payment out and oS 
for monopoly value and payment in resnp^t 
of a term which is in the n?tur^ of a prSm 
To the coritention repeated before the Court 
fPPeal that a payment under a covena^ 
vmuld alter the quality of the payment R was 
observed at p. 460 by Lord Grelne M. R. 

If a payment is of such a nature as tn 
dude its deduction when made spontiLour 
ly, I cannot see that its nature is affected bv 
reason of the fact that it is made un^r « 
covenant with a third party Canital im 
provements are often made under a^ovinant' 

J heard it s^ted 

by the lessee m computing his profits for 
income-tax purposes.” ^ ® 

The observations in our opinion are apposite 
and answer effectively the contention urged on 
behalf of the assessee. Du Parcq L. J. referred 
to the Lord Chancellor’s decision in — ‘British 
Insulated and Helsby Cables Ltd., v. Atherton’. 
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(1926) A C 205 at p. 213 (D) where the nature 
of capital expenditure was defined; and ex- 
plained that the expression ‘enduring benefit’ 
occurring in the passage in that case was not 
meant to have benefit of a permanent charac- 
ter and^ the word ‘permanent’ does not mean 
everlasting. The duration must always be 
considered with reference to the period for 
which the premises were leased and as long as 
the lease lasts and not permanent or ever- 
lasting and continuing even after the termina- 
tion of the interest of the lessee. 

(10) The decision of Lawi'ence J. again in 

‘Henderson v. Meade-King Robinson & Co. Ltd.’. 
(1939) 22 Tax Cas 97 (E) particularly his obser- 
vations at page 105 are of considerable assis- 
tance in distinguishing capital expenditure from 
revenue expenditure. 

(11) For the foregoing reason we have no 
hesitation in answering the first two questions 
in the negative and against the assessee. 

(12) There remains the last of the questions 
that were referred to us. The sum of Rs. 36,680 
consists of a sum of Rs. 26,326 which repre- 
sented the principal paid to satisfy the com- 
promise decree in O.S. No. 9 of 1942 to the plain- 
tiff in that action, one, Messrs. A. R. Ramier 
& Co., and Rs. 10,324 the cost incurred by the 
assessee in connection with that suit ' This 
amount is claimed as permissible deduction 

(XV) of the Act. The assessee 
Subbiah Nadar had a divided brother Theri 
Nadar, Both of them were under pressure for 
money in 1939 and executed an agreement in 
favour of Ramier & Co. on 28-12-1939. Under 
this document it was recited that the two 
brothers took separately leases of salt pans at 
Tuticonn and other places and that financial 
help was needed, and that Ramier & Co. were 
ready and willing to give the necessary help. 

It was, therefore, provided that Ramier 
should advance if necessary funds to the two 
brothers on their joint responsibility and there 
were certain stipulations for the benefit of 
Ramier for the financial help rendered by him 
Besides the interest payable on the sum by v/ay 
of commission on the sales provision was made 
also to secure repayment to Ramier & Co. by 
practically putting the management of ’ the 
business under his supervision and control. The 
entire amounts borrowed were not, however re 
paid and Ramier & Co., were obliged to insti- 
tute a suit, O. S. No. 9 of 1942. We do not krow 
what exactly the defence in that suit was but 

the matter was compro- 
mised between the brothers and Ramier; and 
t^he compromise of that date recites that Sub- 

, assessee paid on behalf of 
Then Nadar his brother a sum of Rs. 25,000 in 
^11 quit of all the obligations in favour of 
Ramier and the suit was dismissed on condi- 

of° the^suir*"^ 

The assessee had no definite basis on which 

his amount was claimed as permissible deduc- 
tion under S 10(2) (XV) of the Act. When 
called upon to state the legal position in 
first instance he said that he was a surety for hit 

^°®ses which had incurred 

should be lawfully deducted. Perhaps Ss- 

ing that this position was somewhat untenable 

affidavit in which he 
shifted his ground and claimed there wL f 

that this amount represented the amount Ulch 
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he became liable to pay to Ramier. In the 
argument befoie us, yet a third case was put 
forward by tne learned counsel tor the assessee 
and it was claijned that really it was money 
borrowed by both of them jointly for their 
respective businesses and that each was surety 
for the other and. therefore, this is a legitimate 
deduction which should have been permitted 
by the department. 

The claim that it is a joint venture was ne- 
gatived finally by the Appellate Tribunal 
though the Appellate Assistant Commissioner 
took a ditferent view because the partition 
deed entered into between the brothers nega- 
tived such a case. Even if he was surety for 
his brother as ther< is no connection between 
their business and the business which is the 
subject-matter of the assessment, the expendi- 
ture could not be deducted. Assuming that the 
position taken up by the assessee now before 
us that each was surety tor the other there is 
no justification for treating this as a loss in 
respect of this business. The counsel for the 
assessee relied upon the decision in — ‘Commr. 
of Income-tax, Madras v. Ramasvvami Chettiar’, 
AIR 1946 Mad 508 (F) in support of his con- 
tention but that case proceeded upon the pecu- 
liar custom or usage which obtained among 
the Nattukottai Nagarathars and is not a justi- 
fication for extending that principle to other 
cases. 

This point was considered in — ‘Commr. of 
Income-tax, Madras v. Subramanya Pillai’, AIR 
1950 Mad 626 (G) by this Court and the case 
in — ‘Commr. of Income-tax, Madras v. Rama- 
Bwami Chettiar’, (F) was distinguished. The 
loss in such a case is totally outside the scope 
and purpose of the business of the assessee and 
the claim cannot be sustained. This decision 
was followed by the Calcutta High Court in 
— ‘Commr. of Income-tax v. Madan Gopal 
Bagla’, (1952) 21 ITR 142 (H). 

(13) We think, therefore, that tlie view taken 
by the Appellate Tribunal even as regards this 
question was correct. This question also must 
be weiod iti the negative and against the 
assessee. As the asjessee has failed on all the 
questions he must pay the costs of the respon- 
dent which we fix at Rs. 250. 

B/V.R.B. Answer accordingly. 
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SUBBA RAO J. 

Bhupalan Venkatasubbayya, Appellant v. G. 
L. Mallappa (deceased) and others. Respon- 
dents. 

Appeals Nos. 317 and 318 of 1945, D/- 8-2-52. 

Debt Law.s — Madra.s Agriculturists’ Relief 
Act (4 of 1938), S. 4 (d) — “House property” 
does not include vacant site suitable for 
building. AIR 1939 Mad 789, Foil.; AIR 1919 
Low Bur 30, Ref. (Para 4) 

Kasturi Sivaprasada Rao, for Appellant; T. S. 
Narasinga Rao, for Respondents. 

CASES CITED: 

(A) (’39) AIR 1939 Mad 789: 

ILR (1939) Mad 943 

(B) (TD) AIR 1919 Low Bur 30: 67 Ind Cas 781 

JUDGMENT: App. No. 317 of 1945: This 
appeal arises out of O. S. No. 27 of 1943 on 
the file of the District Judge, Anantapur, a suit 
filed by the appellant for recovery of a sum 


A. I. B. 

of money due on a mortgage deed dated 26-5- 
1936 executed by defendants 1 to 3, in favour 
of the plaintiff. Among other contentions, the 
defendants raised the plea that the debt was 
liable to be scaled down under the Madras 
Agriculturists’ Relief Act (Act 4 of 1938). The 
plaintiil contended that the debt was exempted 
from the operation of the provisions of the 
Madras Agriculturists’ Relief Act, as the debt 
was contracted on the security of “house pro- 
perty” alone in the Hindupur Municipality. The 
mortgage was effected on two items, more 
particularly described in the plaint schedule. 

(2) The learned District Judge held that the 
first item was a “house property”, but the 
second item was not “house property”, that the 
mortgage was not executed on the security of 
“house property” alone and that the debt was 
liable to be scaled down. The plaintiff preferred 
the above appeal. 

(3) The only question in this appeal is, whe- 
ther item 2 of the mortgaged property was 
“house property” at the time, when the mort- 
gage deed Ex. P. 1 was executed, that is, on 
1^6-5-1936. The description of item 2 reads as 
follows: 

“Item II. 

Part III. Ward V, Block IV. T. S. No. 260, 
out of which (the site) measuring 55 (fifty- 
five) feet from east to west and 82 (eighty- 
two) feet from north to south, the boundaries 
of which are as follows: 

East — your “Mandi” shop, and the shops of 
Madaluru Sidda Veerappa and Shaikh 
Hussain Sahib. 

West — The vacant site of Minakana Gurki 
Gangadharappa. 

South — Road, 

North — The house of Kuruka Hanumantu. 

The vacant site having the above measure- 
ments and situate within these boundaries 
together with the brick walls surrounding the 
said-site whole.” 

This site is, therefore, situated in Hindupur 
Municipality, surrounded by houses and abut- 
ting a road. There was also a brick-wall sur- 
rounding the site. The site, therefore, was 
suitable for building purposes. But the ques- 
tion is. whether it is “house property”. The 
words “house property” have not been described 
in the Act. Wadsworth J. in — ‘Ponnambalam 
Chetti V. Raman Chetti’, AIR 1939 Mad 789 at 
p. 790 (A) had an occasion to consider the 
scope of this exemption. The learned Judge 
observed at pp. 789-790: 

“It is contended that the term ‘house property’ 
is a wider term than the term ‘house* and 
that it will include not only land appurtenant 
to a house which is in existence, but also 
land ear-marked for house building purposes. 
I doubt very much whether this contention is 
in accordance with ordinary English usage. 
When we speak of house property, we cer- 
tainly include buildings of all kinds and the 
sites thereof. We should probably also include 
the gardens, compounds and yards attached 
thereto. But I doubt whether the ordinary 
connotations of the term ‘house property* in 
every day language would include land ear- 
marked for building purposes, but unoccupied 

by any buildings Granted that the land 

is suitable for building houses and that there 
is an intention to build houses uoon it, I do 
not think that it would be considered to be 
‘house property’ until building operations had> 
at any rate, started.” 


Yenk.vt.xsubb.wy.v V. Mallapba (Suhha Bao J .) 
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I respectfully agree with the above observations. 

(4) In — ‘Messrs. Rowe and Co. v Secy of 
State’, AIR 1919 Low Bur 30 (B) the learned 
Judges considered, whether buildings construct- 
ed lor carrying on business is “house property”. 
In denning the words “house property” the 
learned Judges made the following relevant 
observations. 

"To my mind, the expression ‘house property’ 
would convey to the ordinary person the idea 
of buildings used for residential purposes. It 
is for the Crown to show that Messrs. Rowe 
and Co.’s premises are ‘house property’, and 
that can only be done by saying that pro- 
perty is the general word, while the expres- 
sion ‘house’ preceding it describes the kind 
of property referred to.” 

I agree with the observations, but it is not 
necessary to express my view on the question, 
whether a site with a building constructed for 
carrying on a business is “house property” or 
not. The word property has a wide connota- 
tion; it takes in not only houses but other kinds 
of property. The Act exempts the debt secured 
on houses alone in a Municipality. To put in 
other words, to give the exemption, the pro- 
perty must be a house. The intention to build 
on the site or its suitability for building pur- 
poses cannot convert a vacant site into a house 
property.^ The existence of a house, therefore, 
is essential before we can call a property 
“house property”. I, therefore, hold that in the 
present case, on the date when the debt was 
incurred the second item was not a “hou«e 
property”, and therefore, the debt was not ex- 
empted from the operation of the provisions of 
the Madras Agriculturists’ Relief Act If so 
the Act applies, and the debt has rightly been 
scaled down. The appeal, therefore, fails and 
IS dismissed with costs. 

• (5) App No. 318 of 1945: The only question 

m this first appeal is, whether the mortease 

Ex. D. 1 dated 22-2-1939 executed by defendants 

1 and 2 m favour of defendant 5 was a nominal 

tmnsaction intended ^ to defraud the creditors. 

(His Lordship considered the evidence and 

concluded). The appeal fails, and is dismissed 
with costs. 

B/V.S.B. Appeal dismissed. 
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full bench 

SATYANARAYANA RAO, SUBBA RAO AND 

RAMASWAMI JJ. 

The Jumma Musjid Mercara by its Mutbn 

valli Khan Saheb A. Abdul Rahaman Khan' 

Mercara, Appellant v. Kodimani Andra Devaiah 
and others, Respondents 

Appeal No. 852 of 1948, D/- 5-11-1952. 

t ri Ss. 43 and 6 - Appli- 

cabT ity of S. 43 — Transfer of sn°s suac»s 

air 1933 Mad 795- 145 
Ind Cas 965, Overrul^. * 

Where the transferor in fact purports to 
trqn^sfer an expectancy or property which 
he had no right to transfer wi^^out 
any representation that he had authority 

V Similarly 

If both the transferor and transferee k-ew 

the truth, the section cannot be invoked 
by the transferee. The section proceeds on 
the fundamental assumption that the erro- 
neous or fraudiilent representation mduced 
the transferee to part with the considera- 


tion without knowing the true facts. A 
transfer which was made on an erroneous 
representation may, in fact a^.d in effect, 
be a transfer of an expectancy, which is 
prohibited by the statute. That does not 
prevent the section from operating. It is 
iiOt concerned with the ultimate effect of 
the transfer when it was made. Ii is con- 
cerned oiily with an erroneous representa- 
tion by the transferor of his authority to 
transfer when in tact he had none. (Para 9> 

If it was the intention of the Legisiamre 
tnat in all cases of transfer whether the 
transfer was made disclosing the true 
facts or was made with an erroneous 
representation regarding the authority, no 
effect should be given to the transfer 
where the_ transfer is prohibited under 

S. 6 (a) it would have stated so and 

created an exception to S. 43. On the other 
hand, the illustration to the section indi- 
cates a contrary intention. (Para 9) 

Where therefore the transferee from a 
reversioner was not aware of the truth at 
t^he time of the transfer that which was 
being transferred was only a spes succes- 
sioms, S. 43 would apply. AIR 1915 Mad 
9/2, Approved; Case law reviewed. 

Anno: T. P. Act, S. 43 N. 2, 7: S. 6 N. 7. 

(b) Interpretation of statutes — Ulustra- 
tions- — (Civil P. C. (1908), Preamble). 

Illustrations to sections should be accepted 
as being of relevance and value in con- 
struciion of section and should not be re- 
jected as being irrelevant or on assumed 
grounds of repugnancy, unless absolutely 
warranted. AIR 1916 PC 242, Rel. on. 

A ^ „ (Paras 9, 24) 

Anno: C.P.C., Preamble N. 9. 

T. Krishna Rao, for Appellant; K. Rajah 
Aiyar and V. Seshadri, for Respondents 
CASES CITED; 

29 Mad LJ 733 
Mad LJ 772 
65 Mad LJ 588 

(D) (’30) 1930 Mad WN 1054 

(E) (’37) 1937 Mad WN 416 

(F) (’16) AIR 1916 PC 242: (1916) 2 AC 575 

(G) (;i6) AIR 1916 Mad 579: 39 Mod ,554 

(H) (’23) AIR 1923 PC 189: 50 Cal 929 (PC) 

(I) (’07) 17 Mad LJ 201; 30 Mad 2.55 

649: 53 Mad TJ 218 
(K) ( 35) AIR 1935 All 244: 57 All 474. 

(LI (’.58) AIR 1938 Bom 228: ILR (1938) 

Bom 155 

(M) r39) ATR 19.39 Pat 116: 182 Ind Cas 89Q 

(N) (’31) ATR 19.31 Nag 51: 27 Narr R 

(O) (’18) ATR 1918 Mad 123: 41 Mad 413 fFB) 
(PI (’21) AIR 1921 PC 112: 48 Cal 1 ?PC)^ ’ 
(O) (’08) .3 Mad T,T 243; 18 Mad T T 247 

(R) (’13) 19 Cas 881: 24 Mad LJ 462 

ORDER OF REFERENCE 

SATYANARAYANA RAO J. ; This anneal 
raises a que.stion under S. 43, Transfer of Pro- 

is conflict of ont'^ion 
Court. Two decisions of this Court, 
— Alamanava Kunigeri v. Mu-u^uti Paniah’, 
AIR 1915 Mad 972(A) and — ‘Vellavvammal v 
Palaniandi Ambalam’. AIR 1933 Mad 856(B)‘, 
have taken a view favourable to the respon- 
dents. But a different view was taken in 

‘Offtrial assignee Madras v. Samnath Naidu’ 
ATR 1933 Mad 795(C). bv a Ben-b. Madhavari 
Nair J. in — ‘Sreeramulu v. Somaraiu’ 1930 
Mad WN 1054nDV fnnnwp<4 fho 
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sions and the Allahabad High Court has also 
accepted the earlier decisions of this Court 
as laying down the law correctly. There is 
also a decision of a single Judge Wadsworth 
J. in — ‘Ai-dcamnia v, Ramalinga Reddi*, 1937 
Mad WN 416(E). In view of these conflict- 
ing decisions I think it is but proper that 
this appeal should be heard by a Bench and 
the papers will be placed before the Honour- 
able the Chief Justice so that he may decide 
whether this case should be posted before a 
Bench or even at the outset before a Full 
Bench as it is essential that the conflict should 
be resolved once for all. 

JUDGMENT 

(2) SATYANARAYANA RAO J. : This appeal 
was referred to a Full Bench as there were 
conflicting decisions regarding the interpreta- 
tion of S. 43. Transfer of Property Act. 

(3) The plaintiff who was unsuccessful in 
the lower Court preferred this appeal against 
the judgment and decree of the District Court 
of Coorg in O. S. No. 1 of 1945. The plaintiff 
is the Jumma Masjid, Mercara, represented by 
its Mutavalli, Khan Sahib Abdul Rahman Khan. 
The suit is for recovery of possession of a 
half share in the immoveable properties des- 
cribed in the schedule attached to the plaint. 
According to the case of the plaintiff, the pro- 
perties in suit originally belonged to one Sh. 
Basappa, and after his death in 1901, they de- 
volved on his widow, Gangamma, who became 
a convert to Islam, and made a gift of these 
properties on 5-9-1932 to the Masjid. The 
properties continued in the possession of the 
plaintiff till the death of Gangamma which 
occurred on 17-2-1933. But on her death, 
Santappa and Basappa (this Basappa is a di- 
fferent person from Basappa the husband of 
Gangamma) the sister’s son’s sons of 
Gangamma’s husband Basappa, became entitled 
to the properties as tne reversioners to the 
estate. On 3-3-1933, under Ex. A. Santappa 
sold his half interest in the properties to the 
Mosque and therefore, it is claimed that under 
this document, the plaintiff will be entitled at 
least to a half share in the suit properties. 

The father of defendants 1 to 3 one Rao 
Bahadur Subbayya, claimed on the death of 
Gangamrna that the properties belonged to him 
and his joint family, as they were purchased 
on 18-11-1920 under Ex. Ill from Santhappa 
Basappa. and another in the name of his son, 
Ganapathi, who subsequently died leaving his 
widow the 4th defendant. He applied for 
transfer of patta and the Revenue authorities 
effected the transfer, and in pursuance of the 
order of the Revenue authorities, Rao Bahadur 
Subbayya took possession of the properties 
from the plaintiff. It is claimed by the plain- 
tiff that the defendants had no title at all to 
the properties and that the plaintiff is entitled 
to a half share. It may be mentioned, even at 
the outset, that the title put forwax’d by the 
plaintiff under the gift deed of Gangamma 
was not established in the trial Court. No 
deed of gift was produced and that title is now 
abandoned in the appeal. The title, therefore, 
of the plaintiff is now confined to the title ac- 
quired under the sale deed, Ex. A. executed 
by Santhappa, 

(4) The defendants’ case was that the suit 
properties belonged originally to three brothers, 
Nanjundappa, Santhappa and Basappa, who 
constituted members of a joint family. Bas- 
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appa died first in 1901, Santhappa died in 1903 
and the properties survived thereafter to" 
Nanjundappa, the last of the coparceners He 
died in 1907 leaving behind him his widow 
Ammakka. She died in 1910. After her death 
the reversioners to the estate, namely, Basappa’ 
Mallappa and Santhappa the sister’s sons* sons’ 
of the last holder, sold under Ex. Hi dated' 
18-11-1920 the properties to Ganapathi, the 
husband of defendant 4 and the son of Rao 
Bahadur Subbayya, for the benefit of their joint 
family. This was followed by a rectification 
deed, Ex. IV, dated 12-3-1921, by which the 
omission in Ex. Ill of certain properties was 
made good. Ganapathi instituted O. S. No. 11 
of 1921 on the file of the Subordinate Judge’s 
Court of Coorg on the strength of Exs. Ill 
and IV to recover possession of the properties. 
The suit was contested by Gangamma, the 
widow of Basappa, on the gi'ound that they 
were the self-acquired properties of Basappa. 
Her contentions were upheld by the trial 
Court and also on appeal by the District 
Judge and the Judicial Commissioner. When 
the appeal was pending before the Judicial 
Commissioner, the suit was remanded for a 
finding on the question whether Ammakka’s 
marriage with Nanjundappa v/as in an approv- 
ed form or not. But before the appeal could 
be disposed of, Gangamma died, and the 
matter was not proceeded with further by the 
appellant, viz., Ganapati, and the appeal was 
dismissed. 

The upshot of this litigation was that ex- 
cept two survey numbers Which are not now 
in suit, the rest of the properties, the subject- 
matter of the present suit, were held to be 
the self— acquired properties of Basappa. The 
family was undoubtedly a joint family, there; 
being no division. This finding is clearly bind- 
ing on the parties to this litigation and the 
appeal was argued on the footing that the 
properties now in the suit were the self-ac- 
quired properties of Basappa. On that basis, 
it will be seen that at the time Ganapati 
purchased the properties from the three re- 
versioners on the footing that the properties 
were joint family propei'ties which survived to 
Nanjundappa, and after his death passed to 
Ammakka that in fact, they had no title and 
their right to succeed to Basappa’s estate on 
the footing that they were the self-acquisitions 
of Basappa, was only an expectancy and a 
‘spes successionis*. The title however was 
sought to be supported in the trial Court 
under S. 43, Transfer of Property Act, which 
embodies the well knowm principle of feeding 
the grant by estoppel. As the reversioners, 
the vendors of Ganapati, succeeded after the 
death of Gangamma to the estate of Basappa. 
If this contention is well founded, Santhappa s 
conveyance to the plaintiff on his share in 
the reversion, after it had opened cannot take 
effect and the title of the defendants would 
prevail. 

(5) The trial Court accepted the contentions 
of the defendants and upheld their title dis- 
missing the plaintiff’s suit. 

(6) In the loWer Court, as many as 8 issues 
were framed, leaving the formal issue relat- 
ing to relief. But in the appeal now before 
us, the argument was restricted and confined 
only to the correctness of the view taken by 
the trial Court that S. 43, Traasfer of Property 
Act, would avail the defendants to defeat the 
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titlfi of the plaintiff to half the properties 
under the sale deed of Santhappa. 

(7) The main argument on behalf of the ap- 
pellant was that' the transfer by the rever- 
sioners in favour of Ganapati when it was 
made, was in fact and in effect, though not 
in form, the transfer of a chance of an heir 
apparent to succeed to an estate, which was 
prohibited by S. 6(a), Transfer of Property 
Act, and S. 43 cannot be invoked to defeat 
the provision in S. 6(a). There can be, it was 
contended, no estoppel against a statute. 

(8) The sale deed, Ex. Ill, definitely pro- 
ceeds to state that Nanjundappa and Basappa 
were members of an undivided family, that 
the properties were joint family properties, 
and survived to Nanjundappa after the death 
of Basappa, that after Nanjundappa’s death, they 
devolved on Ammakka, and after her death 
they becarne the absolute owners of the pro- 
perty Some of the properties, it is alleged 
m this deed, were in the possession of 
Gangamma for purposes of maintenance, and 
that as she was keeping a Mussalman and 
behaving herself contrary to caste, custom 
and law, she had not even the right of main- 
tenance from the said property. This was the 

representation made to the purchaser by the 
reversioners who executed the deed in favour 
of Ganapati in 1920, There is nothing on re- 
cord to show that at that time the purchaser 
was aware that the property was in fact 
eitter wholly or in part the self-acquired pro- 
perty of Basappa, to which they had no im- 
mediate nght to succeed. In fact, in the judg- 

found that 

ly properties The point, therefore, for co^ - 
deration is whether S. 43, Transfer of Property 

defendants in securing the 
+w properties, notwithstanding the^ fact 
that at the nioment of the transfer which they 
obtained, their vendors had in fact only an ex^ 

s""6(aT ofThe Act.”^'^ transferred under 

(9) Before referring to the conflicting deci- 
sions on this point, it would be convenient to 

I 3 Tran'sto S. 6(a)“and S 

20 by the Amending Act 
20 of 1929 by inserting the words “fraudulently” 

or before the words “erroneously leSnts” 

The section as amended read as follows ' 

Where a person fraudulently or erroneouslv 

re^e^nts that he is authorised to transfer 

certain immoveable property and profess^ to 

transfer such property for considerntin^ ... u 
t^ransfer shall, at the opti^^o/S transS 
operate on any interest which the trancfor^^ 
may acquire in such propeX at anv 
during which the contract of tran*ifpr^cnK^- T® 
Nothing 1„ thin section SnU Sg'VhS* 
of transferees in good faith for cnnQiHQi.^1- 
mthout notice of the ‘existence o/fhe1aid 

van": "" illustration which is also rele- 

^ Hindu, who has separated from hi<; 

B, sells to C three fields, X, Y and Z rpnrl^ 
senting that A is authorised to transfer th' 

same Of these fields Z does not Sg to 
A, It having been retained by B on the narti 
hon; but on B’s dying A as heir obTains Z 

C, not having rescinded the contract of salp 

may require A to deliver Z to him » ’ 


The section assumes that the transferor 
had no title at the time of the transfer 
or in any event that he had no authority to make 
a transfer, even if he had title. The essence 
of the principle underlying the section is that 
the person making the transfer makes a 
representation that he is authorised to trans- 
fer the property, and professes to transfer such 
property for consideration. After the amend 
ment, the representation may even be fraudn 
lent The effect of the amendment is to Se' 
it clear that the erroneous representation may 
be an innocent misrepresentation or fraudulent 
misrepresentation. In either case the section 
applied. Believing the representation so made 
the transferee parts with the money, obtains 
the transfer, which of course is ineffective to 
convey the property. If thereafter the transferor 
acquires any interest in the property so trans- 
lened, he must make good the transfer to the 
extent of the interest which he had so acquired 
subsequently. From this analysis, it follows, 
that if no representation is made and the trans- 
leror in fact purports to transfer an expect- 
ancy or property which he had no right to trans- 
mr without making any representation that he 
had authority to transfer, the section will not 
help. Similarly if both the transferor andl 
transferee knew the truth, the section 
cannot be invoked by the transferee. The sec- 
Proceeds on the fundamental assumption 
that the erroneous or fraudulent representation 
induced the transferee to part with the consi- 
deration without knowing the true facts, and 
therefore such a transferee should be allowed 
to claim from the transferor if he subsequently 
acquires any title to the property that the trans- 
ter should operate on that title.. A transfer 
which was made on an erroneous representa- 
tion may, in fact and in effect, be a transfer 
ot an expectancy, which is prohibited by the 
statute. That does not, in our opinion, prevent 
the section from operating. It is not concerned 
with the ultimate effect of the transfer when 
It was made. It is concerned only with an 
erroneous representation by the transferor of his 

authority to transfer when in fact he had none. 


^ contains the two Ss. 6(a) 

& 43. If it was the intention of the Legislature 
mat in all cases of transfer whether the trans- 
fer was made disclosing the true facts or was 
made with an erroneous representation regard- 
ing the authority, no effect should be given to 
the transfer, as the transfer is prohibited under 
S. 6(a) It would have stated so and created an 
exception to S. 43. On the other hand the illnq 
tration to the section indicates a contrary intern 
tion on the parr of the Legislature, for in the 
Illustration, on B’s dying, A as heir obtains Z 
and C is entitled to require A to deliver Z to 
him, though wl^n A sold Z to C, h rinteres? 

the" tr^nsfe? e^xpectancy. At the time 
hi ^ a representation that 

tmnsfer the same, and ho 
make good the transfer, after 
the title had devolved on him. It is said that 
this illustration goes beyond the section, that it 
should be Ignored and should not be taken 
into consideration in interpreting S. 43. This 
m our opinion, is to put the cart before the 
horse and to assume in the first instance that 
S. p does not apply und'^r any circumstances 
to transfers Within the purview of S. 6(a) and 
then reach the conclusion that the illustration 
goes beyond the section. 
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In fhi?: connertion, the words of Lord Shaw 
of Dunfermline in — ‘Mahoined Syedol Arifin 
V. Ycoii Goi Gai k'. AIR 1916 P. C. 242 (P) should 
oe borne in mind, as they contain the true view 
■o take regarding the value of illustrations to a 
Acction in an Act. The learned Lord observes 
-a page 244: 

‘Tt is the duty of a Court of law to accept, if 
that can be done the illustrations given as 
being both of relevance and value in the con- 
struction of the text. The illustrations should 
in no case be rejected because they do not 
square with the ideas possibly derived 
:irom another system of jurisprudence as 
to the law with which they or the 
sections deal. And it would require 
a very special case to warrant their rejection 
on the ground of their assumed repugnancy to 
the sections themselves. It would be the very 
last resort of construction lo make any such 
assumr^tion. The great usefulness of the illus- 
Irations, which have, although not part of the 
sections, been expressly furnished by the 
Legislature as helpful in the working and ap- 
plication of the statute should not be thus 
impaired.” 

See also Craies on Statute law at pp. 203 and 
204 and Maxwell’s Interpretation of Statutes, 
Edn. 9 at p. 46. 

(10) On a plain reading, therefore, of the sec- 
tions and having regard to the recitals in the 
document. Ex. Ill, and the finding of the trial 
Court that the transferee was not aware of the 
truth at tliat time, it seems to be a clear case 
to which S. 43 would aptly apply. This view 
j.s supported by some of the decisions of this 
Court, though there are also decisions against 
that view. It is now necessary to examine the 
decisions cited at the Bar in detail. 

(11) The decisions cited before us may be 
classified under two categories: (a) those Vela- 
ing to transfers by expectant heirs and (b) 
alienations of service inams. It has been held 
in this Court by Sir John Wallis C. J, and 
Tyabji J. in — ‘Lakshmi Naraynna Jagannadha 
Rnju V. Varnla Lakshmi Narasimma’, AIR 
1916 Mad 579 (G), that contracts for 
sale of expectancies are void and are 
not specifically enforceable by a suit, as to 
do so would be to defeat the provision in S. 0, 
Transfer r f Property Act and would also be 
against public policy within the meaning of S. 

23, Contract Act. This decision was confined 
1o a rase where a person purports and agrees to 
convey in present or in future the chance of an 
heir apparent to succeed to an estate and such 
a contract, it was held, could not be specifically 
enforced. The learned Judges in that case were 
not called upon to consider a case falling under 
S. 43, Transfer of Property Act, This decision 
was approved by the Privy Council in — 
‘Ananda Mohan Roy v. Gour Mohan Mullick*, 
AIR 1923 P. C. 189 (H). We refer to these deci- 
sions to show that they are not concerned with 
the interpretation of S. 43. Transfer of Property 
Act, as in some decisions which will be referred 
to later. — ‘AIR 1916 Mad 579 (G)*, was referr- 
ed to in support of the contrary conclusion that 
to facts similar to the present case S. 43 does 
not apply. 

(12) — ‘AIR 1915 Mad 972 (A)’, a decision of 
Ayling and Tyabji JJ. is a case which directly 
supports the contention of the respondent. The 
mortgage in that case was by the son, and he 
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had no right to it as his father was alive at 
the time of the alienation. As they were Maho- 
medans, after the death of the father the estate 
devolved on the son, the mortgagor, under 
Mahomedan law. The mortgagee contended that 
under S. 43. Transfer of Property Act the mort- 
gage purported to be made by the son will 
operate on the interest which he had acquired 
after the death of the father. The question was 
whether S. 43 supported the contention of the 
mortgagee. In the deed of mortgage the son 
acknowledged that he had borrowed the amount 
for his necessity and stated that the land 
were mortgaged by him and that he would not 
alienate the properties in favour of others till 
the debt was discharged. Tliis undoubtedly im- 
plied that the son was the absolute owner of the 
properties, and it is on that representation that 
the mortgagee advanced the amount as a loan 
on the security of the property. It was con- 
tended on behalf of the mortgagor that S. 43 
should not be construed in such a manner as 
to nullify S. 6(a), Transfer of Property Act by 
validating a transfer which was at its inception 
void under S. 6(a). And reliance in support 
of the contention was placed upon — ‘Rarna- 
sami Naick v. Ramaswami Chetti’, 30 Mad 255 
(I), which related to an alienation of a service 
inam. Tyabji J. who delivered the leading 
judgrnent in that case met this contention by 
pointing out that the argument neglects the 
distinction between ‘purporting to transfer the 
chance of an heir-apparent” and “erroneously 
representing that he (the transferor) is authoris- 
ed to transfer certain immoveable propert)^'. 
The deed under consideration fell under the 
latter class. There was a clear representation 
by the transferor to the transferee that he was 
authorised ‘in praesentf to transfer the pro- 
perty, while in — ‘30 Mad. 255 (I)’, the trans- 
feror purported to transfer a mere possibility 
of succession which clearly was within the pro- 
hibition of S. 6(a), Transfer of Property Act. 

The learned Judge then distinguished tha 
cases cited before him on the ground that there 
was no erroneous representation in those cases 
either because both parties knew the true facts 
or the transferee was not misled bv the errone- 
ous representation of the transferor. The learn- 
ed Judge also relied upon the illustration to 
S. 43 in support of his heir that the transac- 
tion in question was within the purview of S. 43 
and that the transferee was entitled to require 
the transferor to make good the title 
by substituting the title subsequently 
acquired for what was purported to 
be conveyed. It must be noted that 
the learned Judge, Tyabji J. who was a party 
to the earlier decision in — ‘AIR 1926 Mad 579 
(G)’. which was finally disposed of on 24-3-1915 
was also a party to the decision in — ‘AIR 1915 
Mad 972 (A)*, which was pronounced on 29-3- 
1915. It is not as if the learned Judge was not 
alive to the distinction between the two classes 
of cases, viz., (1) those in which the alienation 
in question on the face of it purports to transfer 
the chance of an heir-apparent and (2) those 
in which the alienation proceeds on an errone- 
ous representation that the transferor was 
authorised to transfer the property, though in 
fact he was not, as the learned Judge definitely 
adverts to this distinction, at p. 974 in — ‘AIR 
1915 Mad 972 (A)*, and what is more, dis- 
tinguishes the case in — *30 Mad 255 (I)’, on 
this very ground. 
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In our opinion, this decision correctly inter- 
prete the section and clearly brings out the 
distinction between cases falling under S. 6(a) 
of the Act and cases protected by S. 43, though 
in substance and in effect the transfer may be 

"^he principle 

oi this decision is in consonance with the deci- 
sion of Krishnan Pandalai J. — ‘AIR 1933 Mad 
S56 (B) y though tho Lssrnod Judge does not 
refer to the decision itself. It was also a case 
of a transfer by an expectant heir. The signi- 
ficant words used by the learned Judge at d 
857 were : 

“The plaintiff’s father having sold this pro- 
perty by Ex. Il-a, as if it belonged to him and 
to the plaintiff, at a time when they had ad- 
mittedly no title thereto, the plaintiff cannot 
now be heard to set up that fact after acquir- 
ing the title as reversioner in 1921.” 

It must be noticed that that sentence clearly 

DMgs out the distinction between a transaction 

which was protected by S. 43 and one which 
is not so protected. 

a similar effect is the decision of Wads- 
worth J. m — ‘1937 Mad W. N. 416 (E)’ The 

distinguishes the decision in — 
‘AIR 1933 Mad 795 (C)’, in which a contrary 
view was taken by Beasley C. J. and BarcS- 
weU J on the ground that it was a case in which 

although framed as a transfer of 

f Tu in fact to the know- 

ledge of the parties a transfer of a ‘sees 

successionis’ such as is prohibited under S 6 
(a), Transfer of Property Act.” 

If there is no such knowledge and the alienee 
believed the representation made by the alienor 
in such a case, S. 43, according to the leLS 
Judge, would undoubtedly apply _ 

849 (J) a ^cision of Krishnan and Odgers JJ 

P- 649, it was ob- 

<^ontended that S. 43 is not ap- 
pheat^ to this case. The question is whether 

transfer the whole property and whe- 
ther the transferee accepted the sale on that- 

from 

HiX, A. that defendant 1 did purport to sell tho 

S "tK' «< tiSsSta 5 

recital therein that he has purchased 
the property out of his self-earnings was in 
order to make the purchaser believe iS 

what was sold™’ less 
than the whole property.” 

This view was followed bv tho 
High Court in— ‘Shyam Nara^ 

Sulaiman C. J. and Rachhpal Itagf j Tn whi-h 
all aspects of the question Wre fullv 
elaborately considered by the learn*.^^ ^ 

autlforitils 'S a^fi’ 

^^ows ™ P- 24ras 

It seems to us that when there were clear cacp<! 
ui^er the unamended Transfer of Propertv 

Act applying S. 43,, to the cases of heirs^and 

there was a specific illustration to S. 43 wMch 
was in point, and the Leei^latii^ k wnich 

thought fit to delete the iLsV^ton^ in 

is impossible to hold that 
toe Illustration is repugnant to the pro^si^ 

should be made to reconcile toe prd^si^S 
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S. 43, together with illustration, with the pro- 
visions of S. 6, Such a reconciliation is, in 
our opinion, patent enough. Section 6 does not 
prohibit emphatically the transfer of a chance 
of an heir; nor does it make it absolutely il- 
legal so as to vitiate the entire contract. It 
merely lays down that property of any kind 
may be transferred, but the chance of an heir 
cannot be transferred. This is no more than 
saying that a transfer of a mere chance of an 
heir is void in law and is of no effect. Sec- 
tion 6(a) would, therefore, apply to cases where 
professedly there is a transfer of a mere 
spes successionis’, the parties knowing that 
the transferor has no more right than that of 
a mere expectant heir. The result, of course, 
would be the same where the parties knowing 
the full facts fraudulently clothed the transac- 
tion in the garb of an out and out sale of 
the property, and there is no erroneous repre- 
sentation made by the transferor to the trans- 
feree as to his ownership. 

where an erroneous representation was 
made by the transferor to the transferee that 
he was the full owner of the property trans- 
ferred and was authorised to transfer it and 
what was purported to be the property trans- 
ferred was not a mere chance of succession 
but the property Itself, & the transferee acts 
upon such erroneous representation, then if 
the transferor happens later before the con- 
tract of transfer comes to an end, to acquire 
an interest in that property, no matter whe- 

purchase, gift, legacy or by 
inheritance or otherwise, the previous trans- 
fer can at the option of the transferee operate 
on the interest which has been subsequently 
acquired, although it did not exist at the time 
of the transfer. The illustration to S 43 is, 

in our opinion, directly applicable to such a 
case.” 

This passage summarises the view of the leam- 

considered from all aspects, with the 
additional reason that the continuance of the 
illustration to S. 43 in the amended Act even 
after the view expressed in some of the deci- 
sions that the illustration goes beyond the sec- 
tion is an indication that that view is not 
accepted by the Legislature. 

(13) The Nagpur, Bombay and Patna High 

Courts have also taken the same view : See 

u- Shankar’, AIR 1938 Bom 

228 (L), which follows — ‘AIR 1935 All 244 IKV 

— ‘Ram Japan v. Jagesara’! 

1 — ‘Bismilla V. Manu- 

lal Chabildas’, AIR 1931 Nag. 5 i (N). 

(14) AIR 1933 Mad 795 (C)’, was strongly 
relied upon by the learned advocate for the 

fn argument. It related 

to a mortgage of spes successionis’ and the 
teamed Judges held that though in form the 

® conveyance of present 
interest in the proi^rty, in substance and effect 

the trai^fer was of a ‘spes successionis’ which 
was forbidden under S. 6(a), Transfer of Pro- 
perty Act does not becorne valid by the appli- 

?*• ^^6 illustration to S. 43 

^sj^Pugnant to S. 6(a) and goes be- 
yond 5. 43. The reasoning of the learned Judge 
was based partly on — ‘AIR 1916 Mad 579 (G)’, 
which as pointed out already, has nothing to 
do ^th S. 43. It was further observed %at 
the decision in — ‘AIR 1915 Mad 972 (A)* wax 
opposed to the Full Bench decision in — ■ *‘Sarw 
narnma v. Radhabai’, AIR 1918 Mad 123 (F.BA 



Gi2 ?/iadras ^Jrs.ijh v. K. A. Dkvaiaii (FB) aiyanaraijana JRao J.) 


(O), £ind the Privy Council decision in — ‘AIR 
1923 P. C. 189 (H). The Privy Council decision 
in — ‘AIR 1923 P. C. 189 (li)’, related to the 
enforcement of a contract to sell an expectancy> 
like the decision in — ‘AIR 1916 Mad 579 (G)’, 
and has notnmg lo do with S. 43, Transfer of 
Property Act. The Full Bench decision in — 
‘AIR 1913 Mad 123(F.B.) (O)’, will be consider- 
ed presently. The learned Judge, BardswellJ. 
who delivered the judgment of the Court also re- 
marked that the same learned Judge, Tyabji J. 
who was a party to — ‘AIR 1916 Mad 579 fe)’, 
and — ‘AIR 1915 Mad 972 (A)’, drew a distinc- 
tion in — ‘AIR 1915 Mad 972 (A)’, between 
transfers which purported to be transfers of the 
chance of an heir-apparent and transfers which 
proceeded on an erroneous representation that 
ihe transferee was authorised to transfer cer- 
tain imnioveable property. And then follows 
the significant sentence at p. 796: 

“Reason has, however, already been given for 
holding that such a distinction cannot be 
drawn, at any rate when the erroneous des- 
cription is deliberately made with knowledge 
of its falsity.” 

If this sentence is intended to mean that both 
the alienor and alienee were aware of the truth 
and they purposely and deliberately clothed the 
transaction with false recitals in order to cir- 
cumvent the prohibition in S. '3(a), no excep- 
tion can be taken to it. It is perhaps on the 
basis of this sentence that the learned Judge, 
Wadsworth J. in — , ‘1937 Mad W. N. 16 (E)’, 
treated this decision as a case in which both 
parties knew the truth, and so did the Allaha- 
bad Judges in — ‘AIR 1935 AU 244 (K)’. If, 
on the other hand, it is meant to lay down by 
this that if the transferor alone knew the truth 
and that he deliberately made an erroneous re- 
presentation which was believed by the trans- 
feree who was ignorant of the truth, even in 
such a case, S. 43 cannot be invoked by the 
transferee to his aid to validate the grant, we 
must respectfully differ from the view of the 
learned Judges. The very foundation of the 
section is that it is intended to protect the in- 
nocent transferee and bind the transferor who 
made the erroneous representation to make good 
his representation, provided he has subse- 
quently acquired an interest in the property. As 
pointed out by the Judicial Committee at p. 118 
in — ‘Tilakdhari Lai v. Kheden LaF, AIR 1921 ' 
P. C. 112 (P), the basis of the doctrine is: 

“This principle of law, which is sometimes 
referred to as feeding the grant by estoppel, 
is well established in this country. If a man 
who has no title whatever to property grants 
it by a conveyance which in form would 
carry the legal estate, and he subsequently 
acquires an interest sufficient to satisfy the 
grant, the estate instantly passes. In such a 
case there is nothing on which the second 
grant could operate in prejudice to the first.” 

( 15 ) The very object of the section would be 
defeated if the transferor who makes the 
erroneous representation is allowed to escape 
on this principle by merely establishing that 
he knew the truth and his representation was 
not an innocent representation. It is to do away 
with any such fine distinction that the Legis- 
lature has now made it clear that whether the 
representation is innocent or fraudulent the sec- 
tion would apply, so as to put an end to all 
doubt. The illustration was brushed aside by 
BardswfiU J. on the ground that it is opposed 
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toS. 6(a) ‘and no attempt was made to reconcile 
the illustration with the section. It is also stat 
ed that the illustration is opposed to the Privy 
Council decision in — ‘AIR 1923 P. C. 189 (H)* 
One is not able to find anything that is said 
in - ‘AIR 1923 P. C. 189 (H)*, to justify the 
obseiwation of the learned Judges at p. 796 of 
— ■ ‘AIR 1933 Mad 795 (C)’, in support of this 
view, as —‘AIR 1923 P. C. 189 (H), did not 
concern itself with S. 43, Transfer of Property 
Act. 

(16) For these reasons, we are unable to ac- 
cept the view taken by the learned Judges in 

‘AIR 1933 Mad 795(C)’. 

(17) As the learned Judges in ‘AIR 1933 Mad 
795(C)*, placed reliance on tlie Full Bench deci- 
sion in ‘AIR 1918 Mad 123 (F. B.) (O), which 
relates to service inams, it becomes necessary 
to deal with that class of cases. The starting 
point for the discussion of this group of cases 
is the decision of Benson and Wallis JJ. in. 
‘30 Mad 255(1)*. The alienation in question 
related to an impartible estate, and the ques- 
tion arose in execution proceedings in pur- 
suance of a decree for sale on foot of a mort- 
gage executed on 6-10-1892 by defendants 1 
to 5 in a suit, mortgaging an impartible estate 
which was inalienable. Defendant 1 was the 
zamindar on the date of the decree, and de- 
fendants 2 to 5 were among the group of day- 
adis who were entitled to the succession to 
the zamindari. Defendant 2 subsequently suc- 
ceeded to the zamindari, and one of the con- 
tentions raised was that even if the mortgage 
by defendants 2 to 5 was invalid under S. 
6(a), Transfer of Property Act, as defendant 
2 had succeeded to the zamindari, the mort- 
gage could be given effect to against him. 
This contention was rejected on the ground 
that if the Indian statute intended that trans- 
fers forbidden by S. 6(a) should take effect 
against the transferors as and when they suc- 
ceeded to the estate, a provision should have 
been inserted to that effect in S. 43, Transfer 
of Property Act in the same manner as they 
have provided in the case of persons erro- 
neously representing that they were authorised 
to transfer immoveable property. There was 
no contention in that case that defendant 2 
was within the provision of S. 43, as he made 
no sort of erroneous represejitation that he 
was authoi'ised to transfer the property. As 
we were curious to know the language of the 
deed, we examined the printed records in the 
caso and found that in the hypothecation deed 
the transfer was specifically of the right of 
expectancy to succeed to the impartible estate. 
It stated as follows : 

“We are entitled to succeed and enjoy one 
after another according to seniority of age 
Uie aforesaid ^mmayanayakanur zamin with- 
in the four boundaries mentioned herein. We 
have hypothecated to you the aforesaid 
Ammayanayakanur Zamin being item No. 1 
mentioned herein.” 

It is for the reason that the deed did not 
proceed on the basis of any representation 
regarding the authority to transfer that the 
learned Judges observed at p. 262 and treated 
the case as directly falling under S. 6(a) and 
that no exception was provided in S. 43 to 
transfers simpliciter of an expectancy so as 
to apply the doctrine of S. 43 in cases in 
which the transferors succeeded to the estate 
later. The case, therefore, has absolutely no 
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application to alienations which purport to 
transfer the property on an erroneous repre- 
sentation that the transferor had authority to 
deal with it. Had this distinction been notic- 
ed, the later decisions would have been the 
other way. 

This was followed and applied in — Angan- 
nayya v. Narasanna’, 18 Mad LJ 247 (Q), which 
related to the sale of a village service inam. 
The sale was in 1889. The inam was enfran- 
chised or resumed in 1891 and was subsequently 
mortgaged by the alienee in 1892. The trans- 
fer of the inam which formed the emoluments 
oi a village office was prohibited by Regula- 
tion 6 of 1831 which was in force on the date 
of the alienation and the alienation was null 
and void. The lands, however, became alien- 
able after it was enfranchised. The learned 
Judges applied S. 43 as under the deed of 
1889, Ex. A, the alienor purported to transfer 
certain immoveable property as having fallen 
to his share which constituted a definite re- 
presentation that he was authorised to trans- 
fer them. There was no disclosure that it 
was ^ at ^ that date an unenfranchised village 
service inam,. the transfer of which was pro- 
hibited by statute. In our opinion, S 43 
Transfer of Property Act was rightly applied 
in that case. The decision in *30 Mad 255(1), 
was distinguished on the ground that it was 
not a case to which S. 43 could be applied. 

(18) The next case which related to a ser- 
vice inam is — ‘Narahari Sahu v Korithan 
Naidu’, 24 Mad LJ 462 (R), a decision of Ben- 
son and Sundara Aiyar JJ. The judgment is 

proceeds on the assumption 
that the transfer was of a service inam which 
was prohibited by law and S. 43 had no ao- 
phcation. They applied the decision in ‘30 
Mad 255(1) but expressed the view that the 
learned Judges were unable to agree with the 
decision in ‘18 Mad LJ 247(Q)’. The distinc- 
tion I^inted out in ‘30 Mad^^od)’, was not 
noticed by the learned Judges. Owing to this 

between ‘18 Mad LJ 247 (QY 

matter was re- 

Ra Wpii A n Rahim and 

BakeweU JJ m ‘AIR 1918 Mad 123 (F. B.) (O). 

It also related to village service inams which 
was situate m a proprietary estate, and there- 
fore Madras Act 2 of 1894 applied On 18-8 
1906, an inam title deed was granS, bui 

later fixdng M-^U 

as the date from which enfranchisemint would 

take effect. The result of postponing the noti- 
fication was to continue, the tenure of the 
inam as before with the incident of inalien 
ability until the notification was issued In 
between these dates, 1906 and 1911 on 23-1 
1909 the lands were mortgaged, and the mor I 
gagor stated expressly that the land was “en- 
franchised mirasi inam land belonging to 
them”. We examined the printed papers in 
the case to find out whether the morteaffe 
was on record, but unfortunately it was not 
We have therefore to take the contents of 
the deed from the extracts in the judgment 
of the learned Judges. Abdur Rahm J at d 
123 expressly stated that “the lands were des- 
cribed in the deeds” as “the enfranchised mirasi 
and inam lands belonging to us”. And the 
title deed issued did not mention anything 
about the enfranchisement of the inam or 
that the ^lands were dis-annexed from the 
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condition of service, but they continued to be 
subject to the service until the notification 
was issued. Had the transferee looked into 
the title deed to satisfy himself whether it 
was enfranchised inam which was alienable 
or not, he would have noticed that as the 
necessary notification v/as not issued by that 
date, it could not be alienated, there was no 
erroneous representation on the part of the 
transferor that the property was such that he 
was authorised absolutely to transfer it. Sir 
John 'Wallis C J. after stating the contents 
?u f ^ i^-^m title deed, observed at page 125 

“It said nothing about the enfranchisement 
of the mam or the lands from the condi- 
tion of service and they remained liable as 
before, and continued to form the emolu- 
of the village office until the issue 
of the notification which was after the date 
ot the alienation now in question.” 

therefore as a decision falling 
within tne principle of ‘30 Mad 255(1)’ and ‘24 

decision in ‘18 Mad LJ 
247 (Q) , was dismissed with the remark that 
the learned Judges, White C. J. and Miller 
J did not cite any authority in support of 
the view, and the original illegality of the 
transfer was not referred to. Apart from 
the correctness of this criticism, the case which 
came up for decision before the Full Bench 
was one in which there was no sort of erro- 
neous representation by the alienor. The deci- 

sion therefore in ‘AIR 1918 Mad 123 (F. B.) 

(O) 3 does not at all support the inference that 

respect of what was 
in fact a transfer of an expectancy an erro- 

and the transferee believed in that represen- 
t^ation and paid consideration, S. 43 could not 
be invoked by the transferee to claim the 
benefit of tne subsequent title acquired bv 
the transferor. The reliance by the learned 
Judges who decided ‘AIR 1933 Mad 795 (C)^ 

nSt 

(19) In our view, therefore, the decision 
AIR 1915 Mad 972 (A)^ lays down the law 
correctly and applies to the facts of the present 
case. The decision in ‘AIR 1933 Mad 795 (O’ 
was wrongly decided and must be overruled. ' 

justification for a separate judgment is the 
importance of the question raised in the appeal 

and accurately stat 
ed in the judgment of my learned brothL and 
it IS not necessary to restate them. The ques- 

Ls„“ n'o" 

present™ the?’ he"'if 
to another and succeerls +r. 

eluded from questioning the^^valfdTty of ^th^P 
transfer on the princinle thaf k 

“Ie*ed“‘""“ "> «■' 1-«on 
Jr|ed exSpi1s othSJte''provMed'’y'“f; 
succeeding ,o .n estate, the SnS""!™* 
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relation obtaining a legacy on the death of 
a kinsman or any other mere possibility of 
a like nature, cannot be transferred. 

S. 43 : Where a person fraudulently or 
erroneously represents that he is authorised 
to transfer certain immoveable property and 
professes to transfer such property for con- 
sideration, such transfer shall, at the option 
of the transferee, operate on any interest 
which the transferor may acquire in 
such property at any time during which 
the contract of transfer subsists. 

Nothing in this section shall impair the 
right of transferees in good faith for con- 
sideration without notice of the existence 
of the said option. 

Illustration : A, a Hindu, who has sepa- 
rated from his father B, sells to C three 
fields, X. Y and Z, representing that A is 
authorised to transfer the same. Of these 
fields Z does rot belong to A, it having 
been retained by B on the partition; but, 
on B’s dying A as heir obtains Z, C not 
having rescinded the contract of sale, may 
require A to deliver Z to him. 

(23) The argument of the learned counsel 
for the appellant, Mr. Krishna Rao may be 
briefly stated thus : Under S. 6, Transfer of 
Property Act, ‘spes successionis’ cannot be 
transferred and that provision is based upon 
principles of public policy. Section 43 obviously 
based upon the principle of estoppel cannot 
be so construed as to defeat the statutory pro- 
visions embodied in S. 6(a) conceived in pub- 
lic interests, for, if so construed, it would offend 
the principle that there cannot be an estoppel 
against statute. Alternatively, he would exculde 
the operation of the provisions of S. 43 in regard 
to a case where the transferor with knowledge 
that he is possessed of only a ‘spes succes- 
sionis’ professes to transfer the same as if 
he had an interest ‘in praesenti* in it. 

(24) At the outset, unhampered by judicial 
decisions, I shall attempt to consider the 
scope of the statutory provisions in accord- 
ance with the plain meaning of the words 
used therein. Section 43 is modelled on Eng- 
lish law. The English common law doctrine 
of estoppel by deed was extended by equity 
to estoppel by representation. The rule in 
India is the rule extended by equity. The 
eection is conceived in the interests of a ‘bona 
fide’ transferee. It assumes that the transferor 
had no title over at least a portion of the 
property he had engaged to transfer. It also 
presupposes that the transferor had a capacity 
to transfer the property. The foundation of 
the doctrine embodied in S, 43 is the repre- 
sentation made by a transferor either fraudu- 
lently or erroneously. Under the section, he 
is bound to make good the representation 
made by him. If he subsequently acquires 
good title to the property conveyed by him' 
the said interest would feed the estoppel. The 
section saves only a transferee in good faith 
for consideration. In other respects, the word- 
ing of the section is imperative and it is not 
pemissible to engraft any other exception to 
the statutory provision. If the Legislature in- 
tended to exclude properties, whose transfer is 
prohibited eithoj by statute or by public policy, 
it would have added to the section a proviso 
or an exception to that effect. Far from en- 
acting any such exception, it added an illus- 
tration, which directly covers the instant case. 
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Under the illustration, though A transfers the 
property at a time when his father is alive 
and therefore has only an expectancy in the 
same, the transferee is entitled to require A 
to deliver the property to him when he suc- 
ceeds to the property. 

It is well settled rule of construction that 
“illustrations appended to sections of a 
statute should ordinarUy be accepted & should 
only be rejected as repugnant to the sec- 
tions as the last resort of construction.” 

(See Maxwell on Interpretation of Statutes 
Edn. 9, p. 46). In ‘(1916) 2 A. C. 575(F)*, the 
Judicial Committee had laid down the rule of 
construction in clear terms. Lord Shaw of 
Durofermline delivering the judgment of their 
Lordships observed at p. 581 : 

“It is the duty of a Court of law to accept, 
if that can be done, the illustrations given 
as being both of relevance and value in the 

construction of the text And it 

would require a very special case to warrant 
their rejection on the ground of their as- 
sumed repugnancy to the sections themselves. 

It would be the very last resort of cons- 
truction to make any such assumption. The 
great usefulness of the illustrations, which 
have, although not part of the sections, been 
expressly furnished by the Legislature as 
helpful in the working and application of 
the statute, should not be thus impaired.” 

In this case, as I have already pointed out, 
the illustration is in full accord with the 
scope of the section. It brings out the mean- 
ing and dispels any lurking doubt on the true 
construction of the section. It is, therefore, 
clear that the mere fact, that the subject- 
matter of the transfer is untransferable by 
reason of some statutory restriction or prin- 
ciple of public policy, cannot take the case 
out of the operation of the section. The want 
of title or a prohibition against transfer in a 
property affects the title purported to be con- 
veyed. In either case, the transferee does not 
acquire title but that fact does not affect the 
competency of the transferor. To illustrate, a 
lunatic or a minor cannot transfer property. 
But in the case of ‘spes successionis’ or in 
the case of property in regard to which the 
transferor has no title, his transfer may not 
convey title but it cannot be said that he 
has no capacity to convey property. In one 
case, the representation is made by a person 
possessing a legal competency to convey an 
interest in property and, therefore, he will be 
bound to make good his representation. In 
the other case, his representation itself cannot 
bind him as he has no legal competency to 
transfer property. As representation is the basis 
of the section, the person, who is legally com- 
petent to make the representation, will be bound 
to make good his representation. If thi*; di.stinc- 
tion between legal competency to transfer a 
property and a statutory prohibition against 
transfer of a particular property is borne in 
mind, there will be no difficulty in reconciling 
the provisions of S. 43 with that of S. 6(a), 
Transfer of Property Act. 

(25) It will be convenient, at this stage to 
notice the cases cited at the Bar. 

(26) Strong reliance is placed on the judg- 
ment of the Full Bench in — ‘AIR 1918 Mad 
123 (F.B.) (O)*. and it is contended that the said 
decision finally and authoritatively decided 
that there is no scope of the application of S. 
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43, Transfer of Property Act when the transfer 
is prohibited by law. A casual glance at the 
judgment seen^s to support the said contention 
but a deeper scrutiny of the facts discloses its 
irrelevance. There the mortgagor had by a 
deed dated 23-1-1909 mortgaged what he des- 
cribed as an enfranchised inam belonging to 
him. It appears that the authorities had decid- 
ed to enfranchise the inam on 18-8-1906 but the 
formal notification spoken of in S. 17 of Madras 
Act 2 of 1894, fixed 1-4-1911 as the date fromi 
which the enfranchisement would take effect. 
The FuU Bench held that the alienation being 
a prohibited and illegal one, on the date on 
which it was made, the subsequent removal of 
the prohibition by the notification of enfran- 
chisement of the service inam land did not 
render the alienation valid and that S. 43, 
Transfer of Property Act could not be applied 
to make a transfer valid which on the date 
on which it was made was prohibited by a 
statute. The decision did not turn upon any 
principle of representation, either fraudulent 
or innocent. It proceeded on the basis that, on 
the date of the transfer of the service inam 
in regard to which though enfranchisement pro- 
ceedings were started but not completed, S. 43, 
Transfer of Property Act could not apply as 
the transfer was one forbidden by law on the 
ground of public policy. 

‘30 Mad 255 (I)’, is also a decision where 
an expectancy was transferred. The facts were 
the o^er of an impartible and inalienable 
z^mindan who had only a life estate mortgag- 
ed the same to another in 1892 without posses- 
sion. The four male members of the family 
who were in the line of heirs joined the owner 

in executing the mortgage. In the 
suit filed to enforce the mortgage, a consent 
decree was passed making the mortgagors li- 
able for the amount. It was agreed that the 
amount decreed should be recovered from the 
owner for the time being and from other defen- 
dants when they succeeded to the estate. The 
impartible estate-holder died in 1904 and one 

succeeded to the estate in 
1905. When the decree was sought to be exe- 

fu learned Judges held 

that the mortgage was a transfer of a bare ex- 

p^tancy and was a nullity under S. 6 fa) 
Transfer of Property Act. When it was con- 
tended that S. 43, Transfer of Property Act 
would save the document, the learned Judges 
made following observations at p. 262 : 

“We are unabfe to accept this contention. If 
the framers of the Indian Statute had intend- 

forbidden by S. 6(a) should 
take effect against the transferors whenever 

estate thev would have 

have in S. 43 m the case of persons errone- 
ously representing that they are authorised 
to transfer immoveable property. U has not 
b^n contended that defend^t 2 com^ 
within the provisions of that section, and ^ 
Me no ground on which a similar rule can 
be applied to cases under S. 6(a) ‘Eauitac 
sequi^r legem* and we do not think that w© 
are at liberty to hmit the operation of the 
express provisions of S. 6(a) in the manner 
suggested.** 

This case is, therefore, only an illustration to 
the proposition that transfer of *spes succes 
sionis* is invalid and is, therefore, not saved bv 
S. 43. Transfer of Property Act. It has no arL 
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plication to a case where a person sells the pro- 
perty representing that he is the owner of the 
same. 

The decision in — ‘AIR 1915 Mad 972 (A)’, 
brings out in bold relief the distinction bet- 
ween a transfer of an expectancy simpliciter 
and a transfer wherein a representation is 
made that the transferor is the owmer of the 
property. A person mortgaged a property be- 
longing to his father erroneously representing 
that he was entitled to the property ‘in prae- 
senti’ and on his father*s death he became en- 
titled to the property as heir. In that case the 
learned Judges applied the provisions of S. 43, 
Transfer of Property Act and held that the 
mortgagee could enforce his mortgage against 
the property mortgaged. V7hen a similar con- 
tention now argued before us was raised before 
them Tyabji J. repelled the contention in the 
following words : 

“This argument, however, neglects the distinc- 
tion between purporting to transfer ‘the 
chance of an heir-apparent* and erroneohsly 
representing that he (the transferor) is autho- 
rised to transfer certain immoveable pro- 
perty. It is the latter course that was follow- 
ed in the present case. It was represented 
to the transferee that the transferor was ‘in 
praesenti* entitled to and thus authorised to 
transfer the property. In — ‘30 Mad 255 (I)*, 
what the transferors purported to transfer, 
were mere possibilities of succession within the 

prohibition in S. 6(a), Transfer of Property 
Act.** 

In ■ ‘AIR 1933 Mad 856 (B)*, the property 
was originally in the possession of the mother 
of the last maleholder and her daughter. They 
sold the property to defendant 6*s father. Thus 
then reversioners, the plaintiff and his father 
filed a suit to set aside the alienation. Pend- 
ing the suit the disputes were settled and one 
half of the property was restored to -the rever- 
sioners and the other half was retained by the 
purchaser. The father of the plaintiff for him- 
self and representing his sons including the 
plaintiff executed sale deeds conveying the pro- 
perty to defendant 6*s father. When the succes- 
sion opened the plaintiff filed a suit for setting 
aside the sale deeds. The learned Judge non- 
suited the plaintiff relying upon the provisions 
of S. 43, Transfer of Property Act. The learn- 
ed Judge stated at p. 857: 

“Under S. 43, Transfer of Property Act the 
plaintiff*s father having sold the property by 
Ex. II-A as if it bedonged to him and to the 
plaintiff, at a time when they had admittedly 
no title thereto, the plaintiff cannot now be 
heard to set up that fact after acquiring the 
title as reversioner in 1921.** 

In this state of law the question fell to be 
considered by a Bench consisting of Sir Horace 
pwen C^pfon Beasley C. J. and BardsweU J. 
in Mad 795 (C)*. There, the suit 

properties ongmaUy belonged to G. S. Venkata- 
krishnama Chetti who nad three daughters. 
These daughters succeeded to his estate on hjs 
death and the last of them died in October 1926; 
on her death Venkatakrishnama Chetti the son 
of another of the three sisters, succeeded to 
the estate. The suit mortgages were executed 
by this Venkatakrishnama Chetti when he had 
only a ‘spes successionis*. After the death of 
the last survivor of the three sisters, he sold 
the properties to Ananda Mohan Chetti who in 
turn mortgaged the same to the plaintiff. The 
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plainti/r filed tlic suit for a declaration that the 
remortgages executed by Verikatakrishnanaa 
Chciti before succession opened were inopera- 
tive' in Jaw. The learned Judges accepted the 
(-•cnicntion. When the decision of — ‘AIR 1915 
Alad 972 (A)’, was cited and the distinction 
drawn by the learned Judge between “purport- 
ing to transfer the chance of an heir-apparent” 
and “erroneously representing that he is autho- 
rised to transfer certain immoveable property” 
v.as brought to their notice they refused to 
hhlow the reasoning and rejected the distinc- 
tion made on the ground that if such a distinc- 
tion were accepted 

“the effect would be that by a clever descrip- 
tion of the property dealt with in a deed of 

transfer one would be allowed to conceal the 

real nature of the transaction and evade a 

clear statutory prohibition.” 

V/hen the illustration to S. 43, Transfer of Pro- 
perty Act was pressed upon them they held 
that the illustration was repugnant to the pro- 
\ isions of S. 6(a) of the same Act. They found- 
ed their conclusion on the Full Bench decision 

V 123 (F. B.) (O)’, and that 

Of the Judicial Committe in ~ ‘AIR 1923 P. C. 

1«9 (H)’. They expressed their view in the 
lollowing terms: “What has to be looked to is 
the substance of the transaction and not mere- 
ly the form or colour of it.” 

This decision certainly supports the conten- 
tion of the appellant. Learned counsel for the 
appellant contended that this decision lays down 
the principle that if a transferor knowing that 
he has only a right of expectancy transfers the 
property with a false recital the transfer would 
be invalid as the transferor has sold the same 
in contravention of the express prohibition in 
S. 6 (a), Transfer of Property Act. To put it 
dillerently, his argument was that the prohibi- 
tion under S. ()(a) is against a person with only 
a riglit of c.\poctancy, from transferring the 
same and if lie transfers it any camouflage or 
cloak adopted by him would not validate a 
IransacUoii whicn is otherwise invalid. 

(27) I have gone through this judgment very 
carefulK^ and I regret my inability to accept 
any of the reasons on which the judgment of 
the learned Judges was founded. Neither the 
decision in — ‘AIR 1918 Mad 123 (FB) (O)’, 
nor that of the Judicial Committee in — ‘AIR 
192;{ P. C. 189 (H)*, lays down the principle 
adumbrated by the learned Judges. The Full 
Bench considered the question of the applica- 
bility of S. 43, Transfer of Property Act to a 
transfer of a service inam inalienable in law 
On grounds of public’ policy. The Privy Coun- 
cil held in — ‘AIR 1923 P. C. 189 (H)’, that an 
agreement to sell an expectancy is void for they 
pointed out that S. 6(a), Transfer of Property 
Act, 1882, w'hich forbids the transfer of ex- 
pectancies woud be futile if a contract of the 
above character was enforceable. The ques- 
tion of the applicability of S. 43 in cases where 
representation^ was made fraudulently or 
erroneously did not arise for consideration in 
those decisions. Nor can I agree with the 
learned Judges that the distinction oointed out 
by Tyabii J. in — ‘AIR 1915 Mad 9‘72 (A)*, is 
without foundation. Indeed in my view the said 
distinction is the only correct basis for recon- 
ciling the provisions of S. 6(a) with that of 
S. 43, Transfer of Property Act. I cannot also 
agree with the following observations at p. 796 
m — ‘AIR 1933 Mad 795 (O’, “Reason has, 
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. however, already been given for holding that 
such a distinction cannot be drawn, at any rate 
when the erroneous description is deliberately 
made with the knowledge of its falsity” To 
quote again 

“If such a distinction w^ere allowed the effect 
would be that by a clever description of the 
property dealt with in a deed of transfer one 
would be allowed to conceal the real nature 
of the transaction and evade a clear statutory 
prohibition.” 

Section 43 was primarily enacted in the in- 
terests of a bona fide transferee and his in- 
terests cannot obviously be protected if the 
act of the transferor is the guiding factor. In- 
deed the section protects a bona fide trans- 
feree from a clever description of the property 
by an unscrupulous transferor. At the same 
time a collusive transferee would not derive 
any protection under this section for there can 
be no estoppel when the truth is known to the 
transferee. 

I also find it very difficult to agree with the 
learned Judges when they rejected the clear 
illustration on the ground that it was repug- 
nant to the provisions of S. 6(a), Transfer of 
Property Act. Repugnance in niy view arises 
not because of statutory provisions but because 
of the wrong interpretation put upon tiiem. 
When the illustration can be reconciled with 
the provisions of Ss. 43 and 6, Transfer of Pro- 
perty Act without doing violence to either it 
is not permissible to reject the illustration. I 
have, therefore, no hesitation in holding that 
the aforesaid decision is not only wrong on 
principle but also contrary to the express pro- 
visions of S. 43 of the Act. Wadsworth J. in 
— ‘1937 Mad W N 416 (E)’ distinguished the 
ease in — ‘AIR 1933 Mad 795 (C)’, on the 
ground that it “was a case in which the trans- 
fer, although framed as a transfer of an exist- 
ing title, was in fact to the knowledge of the 
parties a transfer of ‘spes successionis’ such as 
is prohibited under S. 6 (a), Transfer of Pro- 
perty Act.” The aforesaid statement of facts 
of that judgment and the reasoning of the 
learned Judge do not support the observation 
of the learned Judge. The facts do not dis- 
close that the transferee had knowledge of the 
fact that what was sold was only 'spes succes- 
sionis’. The decision in — ‘1937 Mad W N 
416 (E)’, accords with the view I have express- 
ed. In that case one Ramanna executed a mort- 
gage to the defendant I's husband and then left 
the village. His whereabouts were not known for 
over ten years. It was presumed that he died. 
His heirs sold the property to the plaintiff. 
The plaintiff filed the suit for possession. 
The learned Judge applied the provisions of 
S. 43. Transfer of Property Act. In ‘AIR 1935 
All 244 (K)’, Sulaiman C. J. states the law ai p. 
246 as follows : 

“S. 6 does not prohibit emphatically the trans- 
fer of a chance of an heir; nor does it 
make it absolutely illegal so as to vitiate 
the entire contract. . It merely lays down 
that property of any kind may be transferred 
but the chance of an heir cannot be trans- 
ferred. Tliis is no more than saying that 
the transfer of a mere chance of an heir is 
void in law and is of no effect. S. 6 (a) would 
therefore apply to cases where professedly 
tlieio is a transfer of a mere ‘spes success- 
ionis* the parties knowing that the transferor 
has no more right than that of a mere ex- 
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pectant heir. The result, of course, would 
be the same v/here tlie parties knowing the 
full facts fraudulently clothe the transaction 
in the garb of an out and out sale of the 
property and there is no erroneous represen- 
tation made by the transferor to the trans- 
feree as to his ownership. But where an 
erroneous representation is made by the 
transferor to the transferee that he 
is the full owner of the property 
transferred and is authorised to trans- 
fer it and the property transferred is 
not a mere chance of succession but im- 
moveable property itself and the transferee 
acts upon such erroneous representation, 
then if the transferor happens later before 
the contract of transfer comes to an end to 
acquire an interest in that property no 
matter whether by private purchase, gift, 
legacy or by inheritance or otherwise, the 
previous transfer can at the option of the 
transferee operate on the interest which 
has been subsequently acquired although it 
did not exist at the time of the transfer.’* 


(28) The learned Judges also pointed out 
in that case that the illustration is not repug- 
nant to the provisions of S. 6, Transfer of 
Property Act. It is not necessary to consider 
it in detail the decisions of the other High 
Courts. It would be enough to state that the 
decision in ‘AIR 1935 All 244(K)’, was follow- 
ed by Bombay High Court in ‘AIR 1938 Bomi 
228 (L)* and by the Patna High Court in ‘AIR 
1939 Pat 116(M)’. The same view was ex- 
pressed by the Nagpui High Court in ‘AIR 
1931 Nag 51 (N)’. I would therefore hold that 
AIR 1933 Mad 795(C)*, has been wronelv 
decided. 


(29) I agree with my learned brother that 
the appeal is liable to be dismissed with costs. 

(30) RAMASWAMI J. ; I agree. 


A/R.G.D. 


Appeal dismissed. 


the Frenchpet. Thus the notifications con- ' 
stituting the Bandar town a muaicipaiity 
would also apply to this area and the muni- 
cipality is entitled to levy property tax 
under the provisions of the District Muni- 
cipalities Act. (Para 5) 

(b) Madras (Enlargement of Area and Alte- 
ration of Eouudaries) Order (1948), Fara. 1 — 
Validity of the Order — (Goveniment of India 
Act (1935), Ss. 290,- 5). 

In enacting the Order of 1948, it is not 
a legislative power which was exercised by 
the Governor-General under S. 290. ' The 
law is already there; it had to be applied 
to a particular area which has been added 
to a province. This right of providing for 
the law applicable by a notification is not 
unknown to constitutional law. It is con- 
sidered merely as a power to extend the 
existing lav;s by an executive order to the 
newly added areas. 

The Governor-General, therefore, was 
competent to issue the Order of 1948 under 
S. 290 of the Act, so as to bring into force 
in the Frenchpet the enactments, notifica- 
tions, orders, rules and by-laws which had 
been in force till then in what was known 
as Bandar town alias Masulipatam. 

(Para 6) 

(c) Municipalities — Madras District Muni- 
cipalities Act (5 of 1920), S. 4(1) — Application 
to Frenchpet in Masulipatam — (Madras 
(Enlargement of Area and Alteration of Boun- 
daries) Order (1948), Para. 4). 

Issuing of a fresh notification under B. 4 
for including the area known as French- 
pet in^ the Municipal area of Masulipatam 
town is wholly unnecessary in view of the 
clear language of the Order of 1948 which 
it was within the competence of the Gov- 
ernor-General to issue under S. 290, Gov- 
ernment of India Act. (Para 6) 
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SATYANARAYANA RAO J. ’ . ’ 

J Masulipatnam Municipal Council, repr< 
.sented by ihe Executive Authority and Coir 
missioner, Appellant v. Movvachandrika Mahs 
iakshmamma. Respondent. 

Second Appeal No. 52 of 1951, D/- 16-9-1952 

(a) Municipalities - Madras D strict Mimi 
eipahties Act (5 of 1920), Ss. 4 (1), 78 (31^ 

SO — Levy of property tax in Frenchn^t^A 

Masulipatam - (Madras (Enlargement of Are 
^ara1l)*^^*^®“ of Boundaries) Order ( 1 ^^ 

Paragraph 4 (1) of the Order of 1943 
clearly provides that the area known as 
Frenchpet is deemed to have alwave 

form^ part of the town of Masulipatam 

Bandar. Further by Para 
4 (2) of the Order, the enactments, notifi- 
cations, orders, schemes, rules, forms and 
byelaws issued, made or prescribed under 
such enactments for -the time being in force 
in the town of Masulipatam which exten^d 
to and are in force in the added area are 
deemed always, to have extended to a"d 
to have been in force^ in the area included 
in the town by the preceding paragranh 
Jhis implies that the enactment, nfme^ly 
the District Municipalities Act, must b^' 
deemed to have been in force all along in 


P. Satyanarayana Raju and V. V. Raghavan, 
for Appellant; J. Krishnamurthy, for Res- 
pondent. 

CASE CITED* 

(A) (’35) 1935 Mad WN 1034: 1935 Mad 

Cr. C 424 

JUDGMENT: The Masulipatam Municipal 
Council by its Commissioner and Executive 
Authority, who was the defendant in the 
action, is the appellant in this second appeal. 
The suit was filed by the respondent for a 
declaration that the defendant was not entitled 
to levy any taxes on the schedule property and 
that the defendant should be restrained by a 
permanent injunction from recovering from her 

78-2-2 and from levying 
further taxes on the schedule nroperty The 
tax that has been levied by the Municipality. 
IS property tax and the property is situated 
in what was previously known as Frenchpet 
or French Loge in Masulipatam town. In the 
plaint it was admitted that the sovereignty of 
British India was transferred to the Dominion 

Indian Independence Act, 
1947, and that the Dominion had acquired by 
transfer the said Loge which was subsequently 
mcluded in Bandar Town in the Province of 
Madras, but it was claimed that the said Loge 
was never included in the municipality of 
Masulipatam and that the procedure laid down 
for inclusion under S. 4, District Municipali- 
ti«s Act, was not complied with. It was also 
alleged that there were no proper, legal and 
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valid notifications and resolutions under Ss. 
78 (3) and 80j District Municipalities Act, and 
that therel’ore the defendant was not entitled 
to levy the tax. The defendant staled in the 
written statement that the French Loge was 
part and parcel of the Masulipatam town and 
it was so declared very early by Sir Samuel 
Hoare, the then Secretary of State for India, 
and that it was always within the Municipal 
limits of Masulipatam and constituted part of 
the Municipality uiider the District Municipa- 
lities Act, that there was no necessity for any 
notice under S. 4, District Municipalities Abt, 
particularly in view -of the order, — The 
Madras (Enlargement of Area and Alteration 
of Boundaries) Order, 1948 published in G. O. 
No. 899, Public (Political) Department, dated 
14-4-1948 — by which the doubts, if any, which 
existed by that date were removed and it was 
declared that the French Loge at Masulipatam 
was included in the territories of the Dominion 
of India and shall be deemed always to have 
been included in the said territory. That 
“^^^^^cation further declared that the Loge at 
Masulipatam should form part of Bandar town 
in Kistna district and that the area should be 
administered accordingly. It was also further 
declared that all the enactments for the time 
being in force in the said town and all noti- 
fications, orders, schemes, rules, forms and 
by-laws issued thereunder, shall extend to or 
be in force in the said territory and shall 
always be deemed to have extended to and to 
have been in force in the area included in the 
town. It was also averred that there was no 
necessity to issue a fresh resolution or notifi- 
cation* under S. 78 (3) or 80, District Munici- 
palities Act, and the levy of the property tax 
by the Municipality was therefore valid and 
justified. The contention of the Municipality 
was upheld by the District Munsif and the suit 
was dismissed by him. On appeal this deci- 
sion was reversed by the learned Subordinate 
Judge and hence this second appeal. 

(2) It is no doubt true that for a long time 
French Loge or Frenchpet was under the 
French Government and the Municipality of 
Bandar or Masulipatam never exercised any 
. . ^ f area. In 1935, for the first 

^me doubts arose whether the British Indian 
Court at Masulipatam had jurisdiction to try 
an offence which occurred in Frenchpet. Under 
S. 438, Criminal P. C., the Sessions Judge of 
Kistna referred the matter to the High Court. 
During the hearing of the reference the Advo- 
cate-General on behalf of the Crown obtained 
an adjournment of the case to obtain a decla- 

Secretary of State for India 
X garaing the status of the territory in ques- 

ronrt Evidence Act, the 

judicial notice whether a 
place IS part of British territory or not and 

fv. by the Political Department of 

of India was treated as final. 
The Advoca^Cjeneral obtained from the 
Foreign and Political Department of the Gov- 

24 x/35 dated 

vvas communicated to the High 

Court. It ran as follows: 

“The Advocate-General is informed that the 
Secretary of State for India has since inti- 
mated that His Majesty s Government regard 
the Loge at Masulipatam as part of the terri- 
tories in the dominion of the British Crown 
He is requested to inform the High Court 
accordingly. Should the High Court require 
a copy of the omcial letter from the India 


A. 1. B. 

office to be produced. Government wiU have 

The Advocate- 

General is requested to ask for it at onre 
if he finds it necessary.” ^ once 

When this was brought to the notice of this 
Court, the learned Judges accepted the commu- 
nication as final and treated the area kno^as 
the Loge at Masulipatam as part of the^rri- 
^ries under the Dominion of the British 

Crown. Vide — ‘Emperor v. Appayya* 193S 
Mad Cr. C 424 (A). 1935 

(3) One would have thought therefore that 
the question whether this Loge was or was 
not part of British territory became final bv 
the communication of the Political Depart- 
ment which was accepted by this High Court 
o” but for the fact that the learned 

Subordinate Judge in the present case thought 
that this is of no consequence as it may be 
a mere paper declaration without effect being 
given to it. After the declaration of indepen- 
dence in 1947, the provisions of the Government 
of India Act were amended so as to make them 
applicable to the altered circumstance that 
India became a dominion. Under S. 290, 
Government of India Act, as amended, to clear 
all doubts the Government of India issued a 
notification which is styled the Madras (En- 
largement of Area and Alteration of Bounda- 
ries) Order, 1948. It reads: 

“Whereas by S. 290, Government of India Act, 
1935, as adapted by the Indian (Provisional 
Constitution) Order, 1947, it is provided that 
the Governor General may by order increase 
the area, and alter the boundaries, of any 
province and may make such provisions as 
the Governor-General may deem necessary 
or proper for any supplementary, incidental 
or consequential matters; 

And whereas in accordance with the pro- 
visions of the said section, the Governor- 
General has ascertained the views of the 
(government of the Province of Madras, both 
with respect to the proposal to make the 
order and with respect to the provisions to 
be inserted therein; 

Now, therefore, in exercise of the powers 
conferred on him by the said section and 
of all other powers enabling him in that 
behalf, the Governor-General is pleased to 
make that following order: 

1. This order may be cited as the Madras 
(Enlargement of Area and Alteration of 
Boundaries) Order, 1948. 

2. The areas specified in the schedule to 
this order, which were known as the French 
Loges at Masulipatam and Calicut, are 
hereby declared to be included in the terri- 
tories of the Dominion of India and shall be 
deemed always to have been included in the 
said territories. 

3. The said areas shall form part of the 
Province of Madras and shall be deemed 
always to have formed part of the said 
Province and the boundaries of the said 
Province shall be deemed always to have 
been so altered as to comprise within them 
the said areas. 

4. (i) The area comprised in the loge at 
Masulipatam shall form part of Bandar town 
in Kistna district and the area comprised in 
the loge at Calicut shall form part of Calicut 
town in Malabar district and the said areas 
shall be administered accordingly. 

(ii) All enactments for the time being in 
force in any of the said towns and all noti- 
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fications, orders, schemes, rules, forms and 
by-laws issued, made or prescribed under 
such enactments and for the time being in 
force in any of the said towns shall extend 
to and be in force in and snail always be 
deemed to have extended to and to have 
been in force in the area included in that 
town by the preceding paragraph.’* 

To this order is appended a schedule giving the 
boundaries of the loge at Masulipatam and also 
of the loge at Calicut. It is clear therefore 
that whatever doubt there might have been 
was resolved by this order of the Government 
of India which declared that the French Loge 
at Masulipatam was included in the territories 
of the Dominion of India and should be 
deemed always to have been included in the 
said territories. It was treated as formiiig part 
of the Province of Madras and also deemed to 
have always formed part of the said Province. 
It further provided that this loge at Masuli- 
patam should form part of the Bandar town 

administered accordingly and 
sub*s. (2) of S. 4 doclared that the enactments 
notiiications, orders, etc. which were in force at 
that time in Bandar town should extend to & be 
in force and shall always be deemed to have 
been extended to and been in force in the 
area included in the town by the preceding 
paragraph, so that for all practical purposes the 
area of 66.48 acres formed part a^arcll of 

known as Bandar town which is only 

fh and so subject to 

the laws which were applicable to that town 

and It was directed that it should be adnhnis^ 
tered in accordance with those laws. 

(4) The question now raised is that this noti- 
fication could not have the effect of making this 

even f Of MasSaJ^m 

even if it formed part of the town of Band^ 
for other purposes and that in any event 
wfthout a further notification under S 4 
District Municipalities Act the tax ToiilrT'nnt 
be levied by the Municipality Mv attentfnn 

r/ nnfT Advoca?^enera to 

Masulipatam a municipality under the SStrict 
Municipalities Act, 1881 The Act of i«Vl 

District Municipahties Acts 

rdiMnisTratio^T “^^“ducin^g muMc^al 

tu X ^kis province. Section 4 of 

by ^n^ffica^Mr^tf^decl^® Governor-in-Council 

oy noiincauon to declare any town viliaff^ 

S o“ 0?h„ Lfai 

fig!' Vide" u“b.?. aoTofs" 4*° H.“eSSf‘ r 
cancel by a declaration a' muScioaUtv 
dissolve It, vide sub-s. (2) of S 4 A 
Rality” is defined by that Act as 
town, village, hamlet, suburb bazm^^^^H 

may be declared to be^a munidpality in^h^ 
manner hereinafter provided” so that it 
open under that Act to constitute any local aTl® 
into a municipality, and no other requteemoot 
IS laid down by that section excent p 

vested in him under sub-s^ (1) of S 4 liSf" 
District Municipalities Act, 1884 and It^fft 

pleased^ to* declare 

ll for the pui-po^s of 

the Madras Towns Improvement Act 1871 tn 
be municipalities for the purposes of the said 
Madras District Municipalities Act, 1884 and 


to direct that the said Act shall come into 

force in the said Municipalities on 1-4-1885.” 
Among the marginally noted towns Masulipa- 
iam is one. Under the Towns Improvement Act, 
18 n, referred to in that notification, a notifica- 
tion was issued on 25-4-1871 by the Governor-in- 
Council extending the provisions of that Act to 
the town of Masulipatam. Under an earlier 
Town improvement Act of 1865 (Act 10 of 1865) 
Masulipatam, .commonly called and known as 
the town of Bandar, in the District of Kistna 
and the areas specilied in the notification under 
the Act were united for the purposes of the Act 
under the name of the town of Masulipatam. 

(5) The question is whether this area is part 
of the Alumcipality of Bandar town or Masuli- 
patam and whether a further notification under 
S. 4, District Municipalities Act. 1920 is neces- 
sary before the property tax is levied, under the 
provisions of the District Municipalities Act, 
1920 as contended on behalf of the respondent. 
On a plain reading of the provisions of the 
Order of 1948, there can be no doubt that this 
area was deemed to have always formed part 
of the town of Masulipatam, also known as 
Bandar. That is what in terms sub-s. (1) of 
S. 4 states. If Masulipatam on that date was 
already a municipality governed by the provi- 
sions of the District Municipalities Act and if 
an area is added to it, it naturally follows that 
It forms part of the Municipality. Section 4(1) 
directs also that it should be administered as part 
of the Bandar town and what is more, sub-s. 

^ provides that enactments, 

notifications, orders, schemes, rules, forms and 

by-laws issued, made or prescribed under such 
enactments for the time being in force in the 
town of Masulipatam should extend to and be 
m force in the added area, but should be 
deemed always, to have extended to and to 
have been in force in the area included in the 
town by the preceding paragraph. This implies 
that the enactment, namely, the District Muni- 
cipalities Act, must be deemed to have been, 
in force all along, in other words, it retrospec-! 
tively makes the Act applicable. Not only the 
Act but also notifications issued under the 
enactments which were applicable to Bandar 
town would also apply and also must be deemed 
to have always applied and extended to the 
new area By the force of this order the District 
Municipalities Act applies to the area added to 
the Bandar town and all the notifications issue 
notificfltions constituting th© Bsndsr town i* 
a municipality would also apply to this area 
and the ipunicipahty would be entitled to lew 
property tax under the provisions of the District 
Municipalities Act. 

(6) It is however argued on behalf of the 
respondent that it is not known when exactly 
this territory was made over to the Rriti«:h 
Government and unless that is iSown it is not 
possible to assume that it formed part of the 

when this area 
British territory in my opinion 
is irrelevant on either hypothesis the area 
^rmed part of the Municipality. If before the 

District Municipalities Act, 1920, came into- 
lor^, the area was part of the Bandar town, 

X the procedure laid down by 

S. 4, District Municipahties Act, cannot obvi- 
ously be applied because the provisions of that 
section are prospective in their operation and 
not retrospective. If, however, the taking over 
possession by the British Government of this 
area from the French Government was subse- 
quent to the Act of 1920, then the provisions 
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' S. 4 would not apply to an area which was 
’.ot till llKii British territory. It applies only 
'0 areas which are subject to the jurisdiction 
of Pio'.'incial Legislature, and in respect of 
whicli the Provincial Legislature could have 
enacted a law. When the possession was taken 
over, the British Government could make provi- 
Mon for its administration also and extend the 
operation of the laws whicli till then applied 
to what was then Bandar town to the nev>'ly 
added area. It. was however urged that after 
India became a dominion after the Independ- 
ence Act of 1947, the dominion had no power to 
acquire or add any fresh territory to it. This 
argument, in my opinion, overlooks the provi- 
' ions of S. 5(d), Government of India Act, 1935. 
•S. 5 reads: 

"The Dominion of India established by the 

Indian Independence Act, 1947, shall, as from 

ine 15th August 1947, be a Union comprising 

(a) the provinces, hereinafter called the Gov- 
ernor’s provinces; 

(b) the Provinces hereinafter called Chief 
Commissioners’ provinces; 

(c) the Indian States acceding to the Domi- 
nion in the manner hereinafter provided; 
and 

(cl) any other areas that may with the con- 
sent of the Dominion be included in the 
Dominion.” 

The inclusion in the dominion of an area implies 
Miat it was originally not part of the dominion, 
i'here could be no question of inclusion of an 
area if it was already part of the dominion. 
'1‘his clause therefore empowers the dominion 
U) add other areas whatever may be the mode 
by which the areas were acquired, i.c., whether 
it was acquired under international law, by 
cc.ssion, accretion, conquest or subjugation. 
Whatever may be the mode, if the area was 
acquired, the dominion with its consent could 
<idd that area to the already existing area con- 
stituting the Dominion of India. Learned coun- 
'sci for the respondent when he advanced this 
extraordinary proposition overlooked the provi- 
^aons of S. 5, Government of India Act, 1935. 
In my opinion the argument which is in the 
teeth of the clear provisions of the Constitution 
( annot be accepted. Under the Act when India 
l^ecamc a dominion, the power and duty to 
alter the boundaries of a province, to create a 
new province, to increase the area of a province 
and to diminish its area is conferred upon the 
Governor-General by S. 290 of the Act. Before 
independence this power vested in His Majesty, 
lhat power was conferred on the Governor- 
General when India was a dominion. The Gov- 
ernor-General under this provision was autho- 
rised to make alterations in the area of a 
province subject to the proviso that in making 
the order the Governor-General should ascer- 
tain the view of the Government of such 
province which will be affected by the Order, 
I;o h with res’pect to the proposal to make the 
order and with respect to the provisions to be 
inserted therein When once the area is taken 
ov'cr and added to a province, it naturally 
follows that an arrangement should be made for 
its pioper administration. An area so acquired 
cannot bo left in the air without providing the 
lav/ applicable and the machinery which should 
administer the law to that area which was in- 
cluded in a province and for this purpose sub-s. 
(2) authorised ‘inter alia’ by Cl. (e) that the 
Governor-General should make provisions for 
other supplemental, incidental and consequen- 
tial matters. In other words, all the necessary ma- 


chinery for the administration of the area by the 
province & the law that should be applied to it 
should be provided by the Governor-General 
while adding an area to a province. It is that 
that has been provided by the order of 1948 It 
was not a legislative power which was exercised 
by the Governor-General under S 290 as was 
wrongly assumed by the learned Subordinate 
Judge. The law is already there; it had to be 
applied to a particular area which has been 
added to a province. This right of providing 
for the law applicable by a notification is not 
unknown to constitutional law of civilised 
countries. There are a number of decisions in 
which this power has been recognised and it is 
considered merely as a power to extend the 
existing laws by an executive order to the areas 
which have been newly added to a province. 
The Governor-General, therefore, was compet- 
ent to issue the order under S. 290 of the Act, 
so as to bring into force the enactments, noti-j 
fications, orders, rules and by-laws which have 
been in force till then in what was known as 
Bandar town alias Masulipatam. The require- 
ment therefore that has been insisted on behalf 
of the respondent that there should be a fresh 
notification under S. 4 is, in my opinion, wholly 
unnecessary in view of the clear language of the 
erder of 1948 which it was within the compet- 
ence of the Governor-General to issue under 
S. 290, Government of India Act. 

(7) There remains the objection to the tax 
itself on the ground that there were no fresh 
resolutions and fresh notifications under S. 78 
(3) and S. 80. District Municipalities Act. This 
argument again, in my opinion, proceeds on a 
wrong assumption. It is not disputed that the 
property tax was properly levied in what was 
known as Masulipatam municipality before the 
inclusion of the area. Resolutions and notifi- 
cations were regularly made and nobody ever 
disputed that the levy of property tax in the 
municipality was not warranted because the 
requirements of the two sections were not 
complied with. If the property tax was there- 
fore properly levied by the Municipality and if 
Ihis area was included within the municipal 
limits, it automatically follows that all the 
laws which were applicable under the District 
Municipalities Act to Masulipatam will equally 
apply to the area which has been added to the 
municipality. No fresh notifications or fresh 
re.solutions are required and the tax in my 
opinion was properly levied by the Municipality. 

(8) From the foregoing it follows that the 
decision of the learned Subordinate Judge which 
procC'eds on an erroneous view cannot be sup- 
ported and must be set aside and that of the 
District Munsif restored with costs here and in 
the Courts below. No leave. 

A/D.R,R. Appeal allowed. 
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SATYANARAYANA RAO 
AND RAGHAVA RAO JJ. 

J. H. Irani and others, Appellants v. T. S. 
PI. P. Chidambaran Chettiar and others, Res- 
pondents. 

O. S. A. No. 37 of 1948, D/- 27-7-1951. 

(a) Houses and Rents — Madras Boildinss 
(Lease and Rent Control) Act (15 of 1946), 
S. 7 — Jurisdiction of Civil Court to entertain 
suit for eviction is not taken away though it 
execute the decree. AIR 1949 Mad 765, 
Followed. (Para 6) 
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(b) Houses and Rents — Madras Buildings 
(Leas^ and Rem Control) Act (15 of 1946), 
x(l) — BuRding”, what is — Site with suner- 
stiuc^uxe — Lease held lease of building. 

Building may consist of mud waUs; but it 
must be covered in by a roof. A mere 

supemtructure dissociated from the site on 

which It stands cannot in law be consi- 
dered to be a building. 

The word ‘building’ in ordinary parlance 
comprises not only the fabric of the build" 
ing, but the land upon which it stands” 

. Where object of the lease was to run the 
cinema business in the buildings then in 
existence together with the other build- 
ings used as booking office, oiiice rooms 

fn it is impoSe 

was f What was let 

was a building . Case law Ref. 

(Paras 14, 28, 36) 
Held also that if the entire ground was 
occupied for the purpose of continuing thi 

longing to the lessor and the whnl<a u 

was treated unit, thf'ltrmfght bj 

ss.. a,.”' - 'Ms:-- 

Per Raghava Rao J.: The word “annur 

‘ffiuildffig’’?n?hri i'*? definitir'^oi 

ouiiaing in the Act is used in thp hmari 
secondary & non-technical sense of “relating 

‘‘adioinffii ^ occupied with” Ind 

adjoining . The idea of the leeislatVirfi 

?hrbui?ding ^in‘ this^^enst let" 

SfaotS' t. 

(Para 26) 

"'bich is said to be a good 

the meaning of the 

standffiff of ® to the under- 

fo t legitimately be con- 

ffie meanif^ of .f'^biguity or to find 
AcT^wUhffi the effect^ of thi 

enactffig par ^'is^fn anTffi the 

open to doubt. ^ these respects 

/JX X at • . (Para 23) 

(d) laterprefation of StatutA^ 

having more than one 

Where a word admits of more senses 
than one that sense ^ 

which best harmonises with the context ^a^nd 
promotes m the fullest mannpr irI 1 i- ° 
and object of the legislTture Tht 

aTcertain^’^ffie ^^^truing statutes is"to 

is not violated bv 

meaning, or the more ext^sive f 
meanings best effectuating the 
They are indeed frequeSly taken fn iR' 
^}d®st sense, sometimes in a sense morp 
wide than etymologically belongl. o? it 
popularly attached to them in order tn 
carry out effectively the legislative intent 

remld?”"®" advtnc"e thl’ 

(Para 26) 

T V. Muthukrishna Iyer and C ShrintTToo^ 
chan, for Appellants; I t" SrinivasaSa: 
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chari, K. R. Rangaswami Iyengar, T. Arava- 
mudha Iyengar, D. Narasaraju, T. T. Sriniva- 
san and A. N. Rangasv/ami , for Respondents. 
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‘^ii^ i949 Mad 765; 1949-1 Mad LJ 452 
pi i-'iMC 33; (1892) 1 QB 264 " 

i ip°i i i'^'i Cas 890; 15 Cai V7N 84 
(B) (1859) 13 Grey 311 

(F) (1865) 144 ER 408; 18 CB (NS) 175 

(G) (’27) AlR 1927 All 214; 99 Ind Cas 37fi 
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i^8; 144 ER 408 

(1331) 51 LJQB 82: 8 QBD 421 

(23) (1900) 69 LJPC 66: 1900 AC 383 

(24) (1892) 61 LJPC 50: 1892 AC 473 

J.: This is an ap- 
against the decision, dismis^ 
in^ his suit for recovery of possession of the pro- 

perty specified in the schedule attached to ^he 

lilt plaintiff died dur- 

ing the pendency of the appeal and his lei^al re 

presentatives appellants 2 to 7, are broulpt on 

record and the appeal is continued by them. 

(2) The dispute relates to a piece of r\r\ 

wnich the Gaiety Theatre stands besidet othpr 

SSmS f‘“ "->« *» *£ pU?S 

maiKea as Ex. P. i and it contains the details of 
the properties sought to be recovered. The nro- 

Ke^^s^uld on V ^ bounded'^Ly 

west a street on the north arS fee ?ard be^or,^^ 
mg to Casino Theatre on the east belong- 

reserved for the parking of cam at thp 
Theatre is marked C X Y n ’T-h^ Al ^ 

is in B C D A. The who?e Jmpertf B 

gates on the south Besides 

of the Gaiety Theatre ffi the^^norf"^®*^®*^“®*^*“'® 

B C D A, there is wtet“s descHhl'®'' 
shed P G H E, which ^ 

and two rooms. Besides ^ booking office 

are certain other sheds in tbf® ®*'™btures, there 
and other modern con vln if??® of the site 

of those who witness cinpn!?®®R benefit 

also some open sS on is 

tore of the theatre. *be struc- 

tu^f ot “S' superstruc- 

the theatS Ind r^®*" ^® superstructure of 

Of the property, holdln^tee s^mTundeVa^le^a^ 
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lor seven years commencing from 1-5-1940 obtain- 
ed from the then receivers oi ihe estaie of Sir 
Haji Ismail Sait with the sanction of the court. 
The plaintiff is a subsequent lessee who obtained 
a lease of the said property excluding the super- 
structure from the said receivers to come into 
effect after the termination of the lease in favour 
of the lii'St defendant, that is, from 1-5-1947. The 
plaintiff claimed vacant possession of the proper- 
ty after Uie superstructure of the theatre is re- 
moved and mesne profits or damages from the 
first defendant: and he sought to make the re- 
ceivers also liable for damages or mesne profits 
as under the lease in favour of the first defen- 
dant three months' time to vacate the premises 
was given by their predecessors after the termina- 
tion of the period fixed in the lease. This con- 
tention, however, may not be very material in 
the view we take of the case. 

(4) The main contesting defendant in the ac- 
tion was the first defendant who claimed that by 
virtue of the provisions of the Madras Buildings 
(Lease and Rent Control) Act, 1946 (Madras Act 
XV ui 1946), (nereinafter called the Act) the plain- 
tiff was not entitled to evict him from the property 
as what was leased to him was a "building" with- 
in the meaning of S. 2 (1) of the Act and that 
the Court had no jurisdiction to entertain and 


of the learned Judge on this point, to state in his 
own words, is as follows: 

"Having regard to the wide connotation that 
was given to the word 'building', the purpose 
for which the Madras Buildings (Lease and 
Rent Control) Act was eimcted the nature of 
the structures in the suit premises and the 
manner in which the entire premises were be- 
ing let out and used for a number of years, at 
any rate, from 1914, and the purpose for which 
the building was taken on rent by the lessee 
from time to time leave no doubt in my mind 
that the suit premises come within the mean- 
ing of the word ‘building’ under the Madras 
Buildings (Lease and Rent Control) Act, 1946". 

(8) In order to better appreciate the contentions 
of the parties, it is necessary to state the facts 
leading up to this action. Late Sir Haji Ismail 
Sait was the owner of the land and premises 
known as the Blacker’s stables, also called 
Blacker’s yard, near Harris Bridge, the particu- 
lars and the boundaries of which can be gather- 
ed from Ex. P-3, the plan attached to Ex. P-2 of 
the year 1914. On that land, at that time (1914) 
there were masonry stalls marked in the plan 
which were perhaps used as stables and there 
was also intervening vacant space between the 
stalls. All round the property, there were ma- 



dispo.^e of the suit as the only remedy of the 
plaintiff, if any, was to take proceedings under 
the Act for eviction if proper grounds are made 
out for such eviction. Though as many as eight 
issues were framed in the suit, the main questions 
considered were the two questions above stated. 
The suit was tried by Subba Rao, J., and the par- 
ties adduced no oral evidence, but were content 
to have the suit disposed of on the documentary 
evidence in the case.' 

(5) The learned Judge, after an elaborate con- 
sideration of the documentary evidence and the 
law bearing upon the subject, arrived at the con- 
clusion that the property demised was a "build- 
ing” within the meaning of the Act and that in 
view Of the provisions of the Act, particularly, 
S. 7, the court had no jurisdiction to decide the 
suit. 

(6) The view taken by the learned Judge regard- 

ing the jurisdiction to entertain the suit is not 
correct in view of the subsequent decision of a 
Bench of this court, consisting of the Chief 
Justice and Raghava Rao, J., in — 'Muhamma- 
dunny v. Melepurakkal Unniri’, AIR 1949 Mad 
765 (A) where it was helcf the provisions of 

the Madras Non-residential Buildings Rent Con- 
trol Order, 1942, clause 8, did not take away the 
ordinary jurisdiction of the Civil Court to enter- 
tain a suit by a landlord for recovery of posses- 

property in occupation of a tenant and 
that it IS open to a Civil Court to pass a decree 
though it camiot execute the decree and the only 
remedy of the landlord would thereafter be to 
take apfHopriate steps under the provisions of 
the Madr^ Non-residential Buildings Rent 
Control Order for eviction. The learned counsel 
appearing for the fii’st defendant respondent Mr 
Srinivasappalachari, had necessarily to concede 
that in view of this decision of a Bench, he would 
not press the point, and in this he is justified as 
the provisions of the Act of 1946 are ‘in pari 
materia’. 

(7) Tlie only question that remains for consi- 
deration is whether the finding of the learned 
Judge that the first defendant is a lessee of a 
"building" within the meaning of the Act and 
that he could not be evicted in view of the pro- 
visions of the Act is correct. The conclusion 


sonry stalls excepting in the south, where there 
was an entrance to Blacker’s Road. The property 
extended to Dams Road on the west. Blacker’s 
Road On the south, Meeran Saheb Street on the 
east and Narsingapuram on the north. In 1914, 
under Ex. P-2 dated 4-6-1914, one R. Venkayya, 
the proprietor of R. Venkayya Bros., a well known 
firm of photographers, obtained a lease from the 
said Sir Haji Ismail Sait of the western portion 
of the property for a period of six years commenc- 
ing from 1-5-1914 with an option of renewal for 
a further term of six years with a view to con- 
struct and build a superstructure on the said 
premises for carrying on cinema business. The 
lease, Ex. P-2, gives the boimdaries of the proper- 
ty demised and even then it included the stable 
and the stalls all round except on the south. It 
will be seen from Ex. P-3 that this property is 
to the west of the two parallel lines near the 
arrow where 95 feet width is marked in the plan. 
Liberty was given under the lease not only to 
build a superstructure, perhaps with corrugate 
zinc sheets, but also to demolish, if necessary, the 
stalls to the extent needed. After the expiration 
of the period of the lease, the lessee had to give 
vacant possession of the premises by removing 
all superstructures, plant, fittings, fixtures, ete., 
belonging to the lessee. The schedule gives the 
description of the property as vacant land and 
premises being a portion of tlie premises known 
as Blacker’s vard situate and bearing door No 
1/1. Blacker’s Road. Except for the stalls all 
round, the remaining space in the middle a 
vacant land at that time. Tlie superstructure 
now known as Gaietv Tlieatre was constructed 
by the said R. Venkayya who by 1927 became m- 
solvent and his property became vested in the 
Official Assignee of Madras. There was a fur- 
ther lease (Ex, P-4) dated 4-5-1927 granted by the 
representatives of Haji Ismail Sait’s estate to 
Official Assignee of Madras representing the 
estate of R. Venkayya Bros., whereimder a lease ^ 
for a further pericxi of 9 years commencing from 
1-3-1926 was granted to the Official Assignee. Ex. 
P-4 (a) is the plan attached to that lease. 

The Gaiety Tlieatre is marked red in the plan 
and the shed or stall belonging to the lessor was 
marked blue. It would be seen from that plan 
that the shed on the west of the compound was 
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removed by that time and there was only the 
motor garage in the north and the shed marked 
blue on the east. The lease purports to demise 
the lands and the buildings standing thereon be- 
longing to the lessor and reference is made to 
the fact that Venkayya Bros, erected the build- 
ings known as Gaiety Theatre. There were the 
usual covenants for repairs and for delivery of 
vacant possession after removing the structures, 
etc., after the expiry of the period of lease. In 
this lease, it is significant that in the schedule 
the land is not described as vacant, as under 
Ex. P-2, probably because by that time most of 
the land was built upon and was occupied by the 
superstructure of the Gaiety Theatre. The 
schedule starts by saying, “AU that piece or 
parcel of land together with the buildings marked 
A, B, C, D, being a portion of premises known 
as Blacker’s yard situate and bearing door No. 

1/1, Blacker's Road, together with the 

buildings belonging to the lessors and shown 
coloured blue in the plan hereto annexed.” 


(9) One Mrs. Piroja Fram Madan of Calcutta pur- 
chased the superstructure of the Gaiety Theatre 
and also obtained an assignment of the rights 
under the lease. Ex. P-4, some time before 1935, 
and on 27-6-1935 under Ex. P-5 this lady obtained 
a lease for period of seven years of the property 
from the executor appointed under the will of 
Sir Haji Ismail Sait. This again refers to the 

piece or parcel of land together with the said build- 
ings belonging to the lessor, which is described as the 
demised premises to distinguish it from the 
superstructure owned by the lessee. The terms of 
the document are similar to the earlier leases 
and this again omits in the description of the 
property in the schedule the word ‘Vacant’ and 
describes the property as “All that piece or parcel 
of land together with the buildings marked A,B, 
C and D, being a portion of premises known as 
Blacker’s yard situate and bearing door No. l/i 
Blacker’s Road, etc.” From Mrs. Madan the 
present first defendant purchased the superstruc- 
ture and obtained an assignment of the rights 
under the lease. Ex. P-5, by document of 4-1-1937 
Ex. P-6, for a sum of Rs. 36,000/- to carry on 
cinema business which was then a running con- 
cern and known as the Gaiety Theatre. 


(10) The estate of Sir Haji Ismail Sait cam 
under the administration of this court in C 5 
No. 286 of 1939 and a renewal of the lease of th 

with an extra vacant sit 
width marked in the plaint plai 

^ P ?. granted to the first defendan 
under the directions of the High Court bv th 
then receivers. M/s. V. Subramanyam and P 
Bhujanga Rao. The order of the Court is Es 

P-7, dated 21-3-1940. The permission granted i 
in these terms : 


“That the Receivers herein be and thev are 
hereby permitted to execute forthwith a renewal 
of the present le^ of the ^Gaiety Theatre’ and 
- include therein about 35 feet of vacant site next 
e^t of it and now comprised in the compound 
of the present English warehouse at a monthlv 
rental of Rs. 750/- plus an additional rental 
^2^,, if vacant site now given and the period 
shall be not less then seven years from now” 

The Receivers in obedience to these directions 
executed On 15-6-1941, Ex. p.g, a lease, in favoii 
of the mst defendant. Here again, in the opera- 
tive portion of the deed it is stated 


“do hereby lease and demise unto the lessee all 
that piece or parcel of land together with the 
said buildings and compound walls belonginff 
to the estate, hereinafter called the ‘demised 


premises’ and more particularly described in 
the schedule hereto.” 

The lease was to commence from 1-5-1940 and to 
be in force for a period of seven years, the rent 
fixed being Rs. 835/- a month. A distinction was 
drawTi ill this lease as in the previous 
leases between demised premises, that is, the land 
and the buildings, the title to which was with 
the lessor, and the superstructure of the Gaiety 
Theatre which was described as lessee’s build- 
ings, for which the lessor had no title. Liberty 
was given to the lessee to make additional con- 
structions both in the vacant space of 35 feet 
now included in this lease and also in the space 
round about the Gaiety Theatre and there were 
clauses for insuring the buildings and also to give 
vacant possession after the expiry of the terms 
of the lease. A further period of three months 
was granted for removing the structures, etc. 
failing which it was provided that if the excess 
buildings with the superstructure were not re- 
moved, they should belong to the lessors as part 
of the demised premises without any liability to 
pay compensation to the lessee. The same des- 
cription ‘All that piece or parcel of land’ is also 
repeated in this document. The land is not 
described as vacant land while the 35 feet site 
was described as vacant. 


vxxy ueiore me expiry of the period of 

lease in favour of the first defendant, under the 
directions of the court given in the administration 
suit the plaintiff obtained a lease of the oro- 
perty on 17-2-1943, Ex P.10, for a period of 13 
yeais and ll^ months, commencing from 1 - 5-1947 
at a monthly rental of Rs. 835/- the lease to come 
mto operation, of course, after the termination 

favour of the first defen- 
o* this lease are also similar 
and this also included the vacant space of 35 feet 
on the east. The property is also described in 
similar terms The terms of the lease in favour 
of the first defendant expired in 1947, by which 
tune the Act came into force. He did not vacate 
the premises after the expiry of the three 
months period even though he was called upon 
to do so and the plaintiff thereupon instituted 
the present suit for the reliefs already stated. 

question for decision is whether 
the fi^t defendant is a “tenant in possession of 
a budding withm the meaning of the Act. He 
would ^ a tenant of a ‘building’ if what was 
leased to him under Ex. P-9 w'as a buildiner 

within the definition contained in the A^t ^ 
‘building’ is defined in the Act as meaning 

*w ^ ^ building or 

hut let or to be let separately for residential nr 

non-residential purposes and includes • (a) the 

garden, grounds and out-houses, if any aoDur 

tenant to such building, hut or part of 

budding or hut and let or to be let aloni wHb 

such building or hut. (b) Iny fuml ure 

plied by the landlord for use in s^h 

or hut or part of a building or hut ” ® 

T^is definition is not very helpful in arriving 

states ‘building’ as it 
ic a h means any building. But, 

a buddmg? if we take the derivative 

Xch S bLlt ‘building’, it means that 

which IS built. It may be a wall; it may be a.. 

l^uman habitation: it may 
be anythmg and not necessarily a house. The 

leg^lature cc^ld not have intended to lise the ' 

word in its derivative sense as it is clear from 

the object of the Act, which was to prevent 

unreasonable eviction of tenants from resident^ 
and non^sidential buildings and to control the 
rents. The inclusion of a hut in the definite 


Go-l Madras J. IL [j;\x] v. I'liiDAMiiAUAX Ciir/iTiAK (Satijaiiiyaijana Bao J.) 


A. 1. B. 


and the other indications in sub-ciauscs (a) and 
(b; point to the lact tnat the svord is used to 
denote a structure oi the nature of a house 
intended for ininian habitation or for using it 
for nonn e; ideaLial purposes such as caiTying on 
a business. 'I'ac word ‘building’ is used in several 
Acts, iaglir.h and fndian, enacted for difierent 
objects a:n': the learned counsel on both sides 
dn v; our atteniion to some of the decisions. Lord 
Esher, INI. R., gives the definition of a building 
(IS an ■inclosure of brick or sconev/ork covered 
in by a roof”. Having regard to the Indian con- 
ditions. the inciosure need not necessarily be of 
brici: or stonework. It may consist of mud walls; 
but. it must, I think, be covered in by a roof. I 
think this definition accords with the ordinary 
conccp-ion of a building (see — ‘Moir v. Williams’, 
(13921 1 QB 2o4 at p. 270 (B). It is dLMiciilt to 
accept the view of Cozens Hardy. M. R. in — 
‘VVaiLc’s Executors v. Inland Revenue Commis- 
sioners’, (1914) 3 KB 196 (C), at p. 201 that there 
need not necessarily be a roof or cover in order to 
constitute a building. He said: 


“I do not doubt that there may be a building 
constructed of wood as well as of brick or 
stone, and that it is not necessary' that there 
should be a roof or cover in order to constitute 
a building.” 


The ob.scrvations ox the learned Judge were obiter 
and the only question that had to be considered 
in that case was whether an embankment was a 
building or a structure used in connection with a 
building within the meaning of S. 25 (2) of the 
Finance Act of 1910 for the purpose of valuation. 
Deakng with the same word under the Calcutta 
Mimicii)rii Act, section 151. the Calcutta High 
Court iield in — ‘Corporation of Calcutta v. 
Binoy Krishna’, 15 Cal WN 84 (D) that a boundary 
or compound wall was not a “building” and that 
the word was not used in the Act and should 
not be interpreted in its derivative sense. In this 
decision, the decisions of the English Courts were 
exhaustively considered and the view expressed 
in -- ‘Trosdell v. Gay’, (1859) 13 Grey 311 (E) 
that the term ‘building’ “cannot always be held 
to include every species of erection on land, and 
that, taketi in its broadest sense, it very often 
means only an erection intended for use and 
occupation as a habitation, or for some purpose of 
trade, manufacture or ornament, constituting a 
fabric or edifice, and not merely a wall, a fence, 
a gate, or the like," was accepted and it was 
further stated that "in this view, a structure 
can hardly be called a building unless it is capa- 
ble of occupation as falling within the residen- 
tial class or within the class connected with 
commercial industry or in some way or other.” 
The preponderance of authority, therefore, in 
England is in favour of the view taken by Lord 
Esher, M. R., already stated, and the observations 
of Cozens-Hardy, M. R., do not seem to be ac- 
ceptable. Earle. C. J.. in — ‘Powell v. Boraston’, 
(1865) 144 ER 408 (P) also laid down as follows: 

“Wc are also aware of the immense variety of 
structures which arc sufficient buildings, con- 
sidering the locality and the use for which they 
are adapted in that locality, still, we are of 
opinion that the intention of the legislature 
• would be defeated, and the words indicating 
the class of buildings which qualify would be 
without any effect, if everything wdiich would 
be called a building was held sufficient. It 
ought to be in some degree adapted both to be 
used by man either for residence or for the 
industry to which the statute relates, and also 
to have the degree of durability which is in- 
cluded in the idea of a building.” 


The fa^ts of that case are somewhat interestinEr 
The respondent was in possession of a farm of 
which a lew acres, worth more than £10/- were 
withLn a borough: but there was no building on it 
In order to acquire a qualification to vote an 
electioncenng-agent erected on tnat land a shed 
made of wood, with four boarded sides and a 
boarded roof, all of which were supported bv 
four pos'.c The question was whether it was a 
“builaing” so as to confer a qualification to vote 
within the meaning of S. 27 of the Reform Act 
Tne revising-barrister held that it was; but the 
court reversed that decision. It was merely a ruse 
to oeicat the provisions of the Act and to acquire 
a quaiiiicauon to vote. Such devices are not un- 
c&inmon in this country. The shed in question 
was not intended lor the occupation of any per- 
son and was made of such frail stuff that it 
could be destroyed at any moment. There was 
therefore no sort of permanency or it was wholly 
unfit for residence. It has been held in — ‘Bala- 
din V. Lakhan Singh’, AIR 1927 All 214 CG) that 
a house in ruins was not a building or a house. 
Mere compound wail with a gate enclosing a space 
cannot, in view of the accepted interpretation 
of the word ‘building’ in the decisions above 
cited, be considered as a building wdthin the 
meaning of the Act. The extreme contention of 
Mr. Srinivasagopalachari for the respondent was 
that apart from other considerations which ought 
to enter into the decision of the question, even 
if we take into consideration the compound wall 
with the gates, that would itself constitute a 
“building" within the meaning of the Act. It is 
impossible to accept such an extreme view in the 
light of the decisions above cited. 

(13) The definition in the Act includes in it not 
only a building, but even a part of it. A building 
consists of not only the superstructure but also 
the site on which the superstructure stands and 
in which the foundation for the superstructure is 
erected. A mere superstructure dissociated from 
the site on which it stands caimot in law, in my 
opinion, be considered to be a building. The letting, 
in the present case, of a piece of land apai*t from 
the buildings belonging to the lessor was not a 
letting of a vacant land at the time it was let 
to the first defendant. In 1914. no doubt, the land 
was vacant land and it \vas so expressly described 
in the lease. But in the subsequent leases, the 
word “vacant” was significantly omitted. So, in 
substance and in effect, what w’as let to the first 
defendant under the lease, Ex. P-9, with which 
alone we are now^ concerned, w’as besides the 
building of the lessor the entire property with 
the compound walls and the gate. There was 
also the land occupied by the superstructure of 
the Gaiety Tl^eatre besides the vacant land 
round about it. This land, on which the structure 
stands, undoubtedly both in the physical and in 
the ordinary sense, fornrs part of the building, 
namely, the Gaiety Theatre. 

(14) Lord Atkinson in — ‘Victoria City v. Bishopi 
of Vancouver Island’, (1921) 2 AC 384 (H) pointed 
out that the word ‘building’ in ordinary parlance 
“comprises not only the fabric of the building, 
but the land upon which it stands.” The point 
became important in that case, because under 
S. 197 (1) of the Municipal Act of British 
Columbia, every building set apart and in use for 
the public worship of God was exempt from 
municipal x*ates and taxes while it was peirmissible 
to impose a tax upon lands or upon any real pro- 
perty. The question was whetlicr the land oc- 
cupied by a building. St. Andrew’s Cathedral, 
dedicated and set apart for the public worship 
Of G(5d was exempt from taxation. On behalf 
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of the municipality, the contention was that the 
exemption under S. 197 extended only to the 
superstructure and not to the land on which the 
superstructure was built and as the land was taxa- 
ble, the municipality was entitled to levy rates 
and taxes on the land occupied by the Cathedral. 
It was pointed out in the course of the judg- 
ment by the learned Lord : — 

“It is impossible to conceive the public worship 
of God bemg carried on in a building without 
the use of the land whicn it embraces within 
its walls, as it is impossible to conceive walls 
existing without the support, direct or indirect 
of the soil of the earth. The conception of such 
things is not the less impossible because the 
Legislature has by statute made the attempt 
fancifully to divide for the purpose of taxation 
concrete entities notionally into sections or por- 
tions which are presumably mutually exclusive 
and independent of each other. Their attempt 
will be abortive unless the language used be 
clear and plain. Should it not be so, one must 
judge b 3 ^ the meaning of the ordinary language 
used what is the nature of the thing to be 
dealt with as it is described in that language.” 

It was therefore held that the ordinary and 
natural meaning of the word ‘building’ included 
the fabric and the ground on which it stood and 
tlierefore the exemption of the building extended 
as well to the site on which it stood. This deci- 
sion, m my opinion, is very helpful to the res- 
pondent. Obviously, the letting of the land was 
for the purpose of carrying on cinema business 
and It was well known to the parties that the 
structure of the theatre owned by the first defen- 
dant was alreadly there and what was beine 
grajited in substance and in effect under the 
lease was the right to continue the structure on 
I the land as a building, as without the land the 
structure cannot stand. Taking all the facts into 
consAderation, what was leased under Ex. p -9 was 

with its compound walls and 
with the buildings of the lessor shown in the 
plaint plan. Ex. P-i, together with the site on 
which the superstructure was erected and which 
gave continuous support to the building and the 

undou-btedly is 

part of the building known as the Gaiety Theatre 
so, the lessor leased not only his building but 
also part of the building of the Gaiety Theatre 
under the document, what was leased thereforl 

was not merely a vacant land, the small shed the 

east of the site belonging to the lessor being only 
an insignificant portion to be left out of 
deration altogether, as contended on behal? o 7 
the appellant. The object of the leasruai to 
i-un the cinema business in the buildi^l then in 
existence together with the other buildings used 
as bookmg office, office rooms, garageTlatrffies 
and so on. It is impossible therefore tf IscaneThe 
conclusion that what was let to tL fStTeto- 
dant under Ex. P -9 was a “building” As 
pointed out by the learned Judge in hLs 
already extracted, the nature ol the st^cS 

manner in which 
the entire premises were being let out and used 

for a number of years undoubtedly indicSe that 

n was a building that was leased to tof defem 

(15) m the above view, it is unnecessary to con- 

JbP ^ V Advocate for the appellant, wheTer 
site^irrespective of the structure of the 
Gaiety Theatre, could be rightly considered as 

sheds belonging to the lessor. hI 
^ew our attention to the decisions which have 
considered the meaning of the word 'appurtenant* 


in ether contexts. The meaning of the word 
‘appurtenant’ given in the Oxiord Dictionary is 
“Belonging as a property or legal rignt; con- 
stituting a property or right subsidiary to one 
which IS more important; appertaining as if 
by right to; proper, suited or appropriate to- 
relating to, pertinent.” 

That is the primary meaning of the word ‘appur- 
tenant’. In — ‘Budhi ivial v. Bhati’, AIR 1915 All 
459 (1) (L AN APPURTENANCE is dehned as an 
appendage, an adjunct, or something belonging 
to another thing as principal and passing as an 
incident to it. in — ‘Trim v. Sturminster 
Rural Council’, (193ilJ 2 KB 503 (J), the learned 
Judge considered the meaning of the word 
appurtenance’ at pages 515 and 516 and observed 
that the word ‘appurtenance’ had never been 
extended to include land, as meaning a corporeal 
hereditament; which does not fall within the 
curtilage of the yard of the house itself, that is 
not within the parcel of the demise of the house! 
That may be so. In the definition contained in i- 
the Act, the grounds & outhouses, if any, appur- ' 
tenant to such building are included in the 
definition. As pointed out in —‘Thomas v. Owen’ , 
(1888) 20 QBD 225 at pp. 231, 232 (K), the^ 
word ‘appurtenance’ has also a secondary mean- 
ing as equivalent to ‘usually occupied’ and this 
was cited with approval in Woodfall on Land- 
lord and Tenant. If from 1914 this entire ground 
was occupied for the purpose of contirAUing the 
superstructure along with the building belonging 
to the lessor and the whole of it is treated as one 
unit, the site may be treated as an appurtenance 
in the secondary sense of the word. 

(16) Lastly, there is an argument of Mr 
Snnivasagopalachari for the respondent which was 
raised by him for the first time in this court 
viz., that apart from these considerations, on the 
date of the suit the terms fixed under the lease 
had expired & that the first defendant was only 
a tenant holding over and as the building was 
not removed as provided by the lease under clause 
6 of Ex. P-9, the building became part of the 
demised premises retrospectively and belonged tc- 
the lessors and tftierefore on the date of the suit 
the building was part of the lease. From this 
point of view, undoubtedly, the eviction of the 
tenant in possession of a building included by 
the operation of clause 6 in the demised premises 
would not be warranted. The answer attempted 
by Ml'. Muthukrishna Ayyar for the appellant 
was that the words ‘excess buildings’ in clause 
6 did hot take in the lessee’s buildings already in 
existence, that is, the Gaiety Theatre, but onlv 
excess buildings constructed after the lease 
either in the 35 feet vacant space newly added 

space available. He 
mvited our attention to clause 9 and also clauses 

4 and 6 of the lease. The scheme of thi^lelS 
as well as the earlier leases was to draw a dis- 
tinction between demi^d premises which consiL 
ted of all the property belonging to the lessor 

Other buildings. The lessee’s- 
propertj^ that is supei^tructure, was always- 
described as lessee’s building and the . provision, 
even in the earlier leases was that if the build- 
mg was not removed within three months, it 
should belong to the lessor. In Ex. P- 9 , 'under 
cla^e 8 , if buddings were constructed on the 35 
feet space, they should not be removed but should: 
become the property of the lessor after the expira- 
tion of the lease without any compensation. As 
regards all other buildings, they have to be 
removed after the expiration of the lease at least 
within three months thereafter. If not thew 
become the property of the lessor. The ’ excess- 
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buildings, in my opinion, include not only the 
existing building bui also buildings that may come 
into existence inercalter in the space outside the 
35 feet ground granted under the lease. It must 
be inlerpreted in the light of toe clauses in the 
earlier leases. It cannot be suggested that 
.if within three months the superstructure 
is not removed, the lessor is under a lia- 
))ihty to pay compensation for it as seems to be 
.^mpiicd by clause 6 of the lease of the interpreta- 
rioii put by Mr. Muthukrishna Ayyar were to be 
accepted. 

(17) Our attention was drawm in the course of 
the arguments to a decision of the Calcutta 
High Court in — ‘Prafuila Chandra Ghosh v. 
5>haik Shamsuddin', ILR (1946) 2 Cal 326 (L). But 
liiat decision would not materially help either 
/iide as the land there was specifically let for the 
purpose of building and there was no building in 
existence on the date of the lease on the demised 
premises, tne superstructure of which was owned 
& possessed by the lessee. The decision, assuming it 
was correctly cited, may properly apply to the 
situation under the lease of 1914, where for the 
first time R. Venkayya was permitted to 
construct a theatre. It is unnecessary therefore to 
consider some of the propositions therein laid 
down and to express an opinion. 

(18) The claim against the receivers, defendants 
2 to 7, was that the three months’ period granted 
under Ex. P. 9 after the termination of the 
lease for removing the superstructure was not 
within the competence of the receivers to grant 
and therefore they should also be made liable 
for damages. There is no substance in this con- 
tention as under the order of the court itself 
the receivers were authorised to grant a new 
lease in terms of the old lease which undoubtedly 
contained a clause granting a further period of 
three months to vacate the premises. The 
plaintifi was undoubtedly aw'arc of the lease of 
the first defendant when he obtained his lease 
in 1943. He cannot therefore complain that the 
extension of three months’ period contained in 
Ex. P-9 was unauthorised or unlawful. The 
decision of the learned Judge, in my opinion, is 
correct. This appeal fails and is dismissed with 
co.sts of Respondent 1 (D. 1). The appellants will 
pay costs of the receivers also. Separate sets 
(calculated on the amount of damages.) 

(19) RAGHAVA RAO J. : In this rather arguable 
case for the appellant, on the principal point 
debated, which I have carefully considered since 
reservation of judgment, in the light of the learned 
argument of counsel on both sides. I have on the 
whole made up my mind that we in appeal 
ought not to disturb the view of the court below 
for which there is enough of sound and rational 
basis in its judgment. It is true that this is 
not a case of oral evidence in which a trial 
Judge’s conclusion must be respected on the 
ground of the special opportunities which he 
enjoys of hearing the evidence directly from the 
box. The case no doubt depends primarily upon 
a construction of the lease. Exhibit P-9 and 
incidentally too upon a consideration of the prior 
leases. There was. in fact, no oral evidence 
adduced, and it cannot be said that we sitting in 
appeal do not command the same advantage as 
the learned Judge below or construing the 
relevant documents and arriving at our own 
conclusion in reversal of his view, if necessary. 
At the same time we cannot overlook the fact 
that if in the process of such construction we 
■feel ourselves in the position that all that we can 
say is that the view pressed for the appellant is 
just as possible as the view adopted by the 


learned Judge the reasonable course for us in 
appeal to adopt is to confirm the judgment 
appealed against. The burden after all lies upon 
the appellant before he can succeed to demon- 
strate the positive error of the judgment under 
appeal, especially where the question raised is 
one of construction of a document with reference 
to surrounding chcumstances on which the 
court of first instance has arrived at one possible 
conclusion which is prima facie reasonable 
And this certainly he cannot be said to have 
done merely by making out nicely balance cal- 
culations pointing to the equal possibility of the 
judgment being wi’ong as well as right. In fact 
I may go a step further and remark that 
whatever the state of my mind at the close of the 
argument I have since arrived at the clear and 
distinct conclusion that the view taken by the 
Judge below is the only correct conclusion which 
can be reached in the case. 

(20) In answer to the argument of the learned 
counsel for the appellant which confined itself 
to the point as dealt with by the court below 
the learned advocate for the respondent has 
raised another point as well with which it is, 
in my opinion, unnecessarj' to deal in the view that 
we are taking on the former point in concurrence 
with the court below. The point for discussion is 
really issue No. 1 in the suit which runs thus: 

“Does Madras Act XV of 1946 apply to the 
property leased to 1st defendant and is he 
entitled to claim the benefit of its provisions?" 
The learned Judge belov/ has answered the issue 
in favour of the defendant, and the plaintiff 
appeals. The learned Judge sums up the reasoning 
employed by him in support of his conclusion 
thus : 

“Having regard to the wide connotation that 
was given to the word ‘building’, the purpose 
for which the Madras Buildings (Lease and 
Rent Control) Act was enacted, the nature of 
the structures in the suit premises and the 
manner in which the entire premises were 
being let out and used for a number of years, 
at any rate from 1914 and the purpose for 
which the building was taken on rent by the 
lessee from time to time leave no doubt in my 
mind that the suit premises came within the 
meaning of the word ‘Building’ under the 
Madi'as Buildings (Lease and Rent Control) Act, 

1946 I am also of opinion that the 

grounds enclosed within the boundaries are 
appurtenant to the buildings owned by the 
lessor situated within the boundaries.” 

(21) Before discussing the soundness of the 
reasoning and of the conclusion of the learned 
Judge it is as well that I set out so far as 
material to the present case, the terms of the 
definition of ‘building’ in Madi^ Act XV of 
1946: 

“ “building" means any building or hut or part 
of a building or hut, let or to be let separately 
for residential or non-residential purposes, 
and includes — 

(a) the garden, grounds and out-houses, if 
any, appurtenant to such building, hut or part 
of such building or hut and let or to be let along 
with such building or hut,” 

(22) Learned counsel for the appellant has 
assailed the conclusion of the learned Judge on 
the basis firstly that tlie subject matter of the 
demise has not been correctly appreciated by the 
learned Judge below, and secondly and conse- 
quently that the language of the definition bss 
not been accurately applied by him to such sub- 
ject matter. The first basis depends upon whe- 
ther as contended by learned counsel for thp ap- 
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pellant what was leased out is vacant land 
essentially with the buildings on it as appurte- 
nant thereto. The contention for the respon- 
dent is that what was leased out is a building in 
terms of the statutoi*y definition including the 
vacant grounds appurtenant thereto. Argument 
for the appellant in this respect has proceeded 
to a large extent upon the contents of prior 
leases which it is not, in my opinion, necessary 
to look into. What is really relevant is the lease. 
Exhibit P-9, on the expiry of which the present 
suit for eviction was laid. The contents of Exhi- 
bit P-9 where doubtful and ambiguous may well 
have to be understood by reference to the con- 
tents of prior leases to the extent that these 
latter threw light upon the construction of Exhi- 
bit P-9, looking at all the relevant evidentiary 
material it is beyond dispute— in fact, there has 
been no dispute before us in that respect between 
counsel— that the subject matter of the lease con- 
sists of (1) the site underneath the actual build- 
ing known as “Gaiety Theatre” which belonged 
to the lessee; (2) the small sheds at one end of 
the premises and (3) all the vacant space within, 
exclusive of the theatre and the sheds. The 
entire premises embracmg the three portions de- 
mised as well as the lessee’s 07 m structiu'e known 
as “Gaiety Theatre” are described in the record 
as ‘Blacker’s stables’, and at the time of Exhibit 
P-9 the Gaiety Theatre having become the pro- 
perty of the lessee himself it was the rest of 
Blacker s stables consisting of the three portions 
just referred to that was let out to the defendant. 
The question therefore is whether what was so 

let out is a “building” within the definition of 
the statute. 


(23) It IS common ground that as the preambl 
to tile statute shows the object of the legislator 
IS to regulate the letting out of residential an< 
non-residential buildings alike and to control th. 
rent of such buildings and to prevent unreason 

tenants therefrom in the stati 
of Madras. It is common ground too that thi 
preamble which is said to be a good means o 
fmding out the meaning of the statute and a; 
it were, a key to the understanding of it ma^ 
legitimately be consulted to solve any ambiguih 
or to find the meaning of words which may havl 
more than one. or to keep the effect of the Ac 
withm its real scope, whenever the enacting par 
^ of these respects open to doubt (vid. 

Ma.xweU on the Interpretation of Statutes Ninti 

Edition by Sir Gilbert page 46.) 

For the appellant it is contended that the des 
cnption Of the premises in Exhibit P-9 as wel 
M in prior le^es points to land principally a' 
the subject-matter of the letting and that sin« 

S an inconsequential pari 

of the entire premises, there is no reason to 

^se that what was let out is a building The 
doi^ant part of the premises let, it & urged 
vacant spaM around the sheds and nol 
^e sheds or the site under the Gaiety Theatre 

respondent has been S 

part of that building let separately from teal 

bmldmg itself together with the vacant space 

buUding and the sS 
the sheds themselves. The purpose of the 
lettmg. It IS emphasised, was to help the lessee 
to nm his theatre with greater facilities than be^ 
fore by means of the vacant space and the sheds 
In support of this branch of the argument, re- 
iiance has been placed on the ruling of the Priw 
council in ‘(1921) 2 AC 384 (H)', as showing that 
land underneath a superstructure must normallv 
regarded as part of the building. 

1963 Ma(l/83 & 84 


Secondly it is argued for the respondent that 
the sheds which are undoubtedly part of the pro- 
perty demised are within the expression “build- 
ing” in the Act. The vacant space let along with 
the site under the Gaiety Theatre and with the 
sheds, it is argued, must be regarded as grounds 
appurtenant to the buildings constituted by the 
site imder the Gaiety Theati-e and the sheds, as 
contemplated by clause (a) of Sub-section ( 1 ) of 
Section 2 of the Act. 

Thirdly, and lastly the argurfient for the res- 
pondent has proceeded on the basis that as the 
premises let are enclosed by a compound wall the 
site inside the wall obviously taken on lease for 
furthef facilities for the running of the theatre 
by way of providing for parking of cars and mak- 
ing further structures if necessary must together 
w'fth the wall be regarded as a “building” within 
the definition of the Act, although the space in- 
side the wall is not one covered with a roof. That 
in such circumstances a roof is not necessary to 
constitute the premises inside the wall a build- 
ing for the purpose of the statute has been urged 
with reference to — ‘(1914) 3 KB 196 (O’. I am of 
opinion that the test propounded by the learned 
advocate for the appellant— whether in a compo- 
site lease the dominant part of the demise is a 
building or land— does not really arise for conside- 
ration in the present case. I am also of opinion 
that the three limbs of the argument of the ad- 
vocate for the respoiujent are correct. 

(24) The description of the premises in Exhi- 
bit F-9 as the preamble thereto shows is “that 
piece or parcel of land lying at and in No. 1/1 
Blacker's road more particularly described in the 
schedule hereto annexed and the compound wall 
and certain buildings standing thereon”. The 
description in the schedule is “that piece or par- 
cel of land together with the buildings being a 
portion of the premises known as Blacker’s road 
situate and bearing door No. 1 / 1 , Blacker’s road 
etc.,”. It is urged by Mr. Muthukrishna Ayyar 
that the order in which the different parts of 
the premises demised as described— land and com- 
pound wall and buildings, as in the preamble 
land together with the buildings as in the sche- 
dule— is significant as indicating the relative im- 
portance attached by the parties to the different 
parts. I am not prepared to say that the argu- 
ment is altogether without force, ‘prima facie’. At 
the same time it seems to me that that is a 
matter of detail of the form of conveyancing 
while what has to be regarded on the whole is 
the substance of the subject matter demised As 
observed by the learned Judge below, there is no 
evidence as regards the condition, nature and ex- 
tent of the buddings belonging to the lessor with- 
in the compound wall, and it is difficult for us 
to say in what proportion of importance on a 
splitting up of the premises demised into land 
and buildings the land and the buildings would 
stand in relation to each other. As further ob- 
served by the learned Judge, it is sufficient to say 
that there are some buddings within the premises 
and that from the year 1914 down to Exhibit P-9 
the land and the buddings enclosed in the com- 
pound wall have been treated as one unit and 
have always been leased out as one ^property. 
These are considerations sufficient in my opinion 
to entail fadure of the argument for the appel- 
lant as presented to us. 

(25) The force of these considerations is how- 
ever sought to be whittled down by Mr. Muthu- 
krishna Ayyar by citation of two cases, one re- 
ported in — ‘(1938) 2 K B 508 (J) and the other 
reported in — ‘AIR 1915 All 459 (1) (I) on the 
basis of which he urges that the land around the 
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sheds cannot be regarded as strictly within the 
meaning ot the -expression “grounds appurtenant 
to such building ' occurnug ui ihe aeiaiiuoa of 
the word “bunding" in the Act. The English 
case was concerned with the construction of Sec- 
tion 183 of the Housing Act, which provides that 
‘House* includes “any yard, garden, out houses, 
and aopurten.inccs belongnig thereto or usually 
enjoyLi ihcrewith". In that case there were a 
cotta >e and 10 acres of land adjoining it which 
it \v<LS contended together constituted a house 
within tlie staiutory delinition. It was held 
that xt was not the cottage together with 
the whole of the 10 acres of land but only the 
cottage with its out houses, yarns, curtilage and 
gardens tnat constituted "house" within the de- 
finition inasmuch as the term "appurtenance*' 
was there used in its well establislied legal sense 
as including such matters as outhouses, yards 
and gardens and not land as meaning a corpo- 
real hereditament. 

In the Allahabad case the question was whe- 
ther a house which was in the occupation of a 
person long before he became an ex-proprietary 
tenant or acquired an occupancy tenancy in the 
village m which the house was situate was. un- 
der the Agra Tenancy Act an "appurtenance" to 
the holdings in his possession so as to render any 
mortgage of such house illegal. The learned 
Judge w)io decided the case tTudballj) answered 
the question in the negative and in so doing ob- 
served thus: 

"An ‘appurtenance’ in common parlance and 
legal acceptation" is something belonging to 
another thing as principal and passing as an 
incident to it. It is an tppendage, an ad- 
junct. an accessory or something annexed to an- 
other thing more worthy. I quote this from 
Webster’s International Dictionary". 

It will be seen that in the.se tw-o cases having 
regard to the object and purpose of the statute 
the stricter and primary legal sense of the word 
"appurtenance" was adopted by the court. It 
must be remembered that the expression bears 
a primary as v/ell as a secondai-y sense, and whe- 
ther one or the other is to be applied to the ex- 
pression as it occurs in a particular statute de- 
pends upon the circumstances connected with 
the object of the enactment and with the context 
in which the expression occurs. Etymologically 
"appurtenance" means "pertaining" or relating 
to", and that is the wider sense in which the 
word may sometimes have to be understood and 
applied apart from the stricter sense of "belong- 
ing to". Ordinary Dictionaries, Law Lexicons 
as well as cases in the books do refer to both the 
senses, and the question which sense should be 
adopted depends upon the circumstances of the 
particular case in which it arises. 

Apart from the passage in Woodfall on the Law 
of Landlord and Tenant and the passage in — 
‘(1888) 20 Q B D 225 at p. 231 (K)’, relied upon 
before us by learned counsel for the respondent, 
I may advert In this connection to what Bouvier, 
Wharton and Stroud say on this subject in their 
.Lexicons. According to the first of these authors, 
|"appurtenant" means "belonging to. pertaining 
to* the thing appurtenant must be of an inferior 
nature to the thing to which it is appurtenant”. 
Vide Baldwin’s Edition of the work (1928) at page 

81 

Wharton’s Law Lexicon at page 63 of the 13th 
Edition annotates the word thus; “pertaining” 
or “belonging to”, (see appendant); and of “ap- 
pendant” at pages 59 and 60, this is what we get; 
"A thing of inheritance belonging to another 
inheritance which is more wortliy as an ad- 


A. I. R. 

vowson, common etc., which may be appendant 
to a manor, common of fishing to a freehold; a 
seat in a church to a house etc’’., 

Further, the work illustrates appurtenances be- 
longing to another thing thus: 

"as hamlets to a manor and common of pasturCp. 
turbary etc., liberties and services, outiiousesl 
yards, orchards and gardens are appurtenant 
to a messuage", 

and says further : "But lands cannot properly 
be said to be appurtenant to a messuage", it 
further observed by the author; "The word ‘ap* 
purlenances’ should be construed strictly; (Re- 
Peck) and the School Board for London — ‘(1893> 

2 C H 315 (M)’, but it has a secondary meaning 
equivalent to "usually occupied with". (see — 
‘Roe V. Siddons’, (1888) 22 Q B D 224 at p. 236 (N). 

In Stroud's Judicial Dictionary, Second Edition^ 
page 108 under the term "appurtenances" it i» 
said : 

"And therefore if there be a messuage or dwell- 
ing house and diverse acres of land thereunto 
belonging called altogether by the name ot 
Hedges and a grant is made by these words of» 
all that messuage with the appurtenances com- 
monly called by the name "Hedges’, by this 
grant nothing shall pass but the messuage, gar- 
den, curtilage and yet if a manor or farm be 
commonly called by the name of a messuage 
there by the grant of a messuage the whole ma- 
nor or farm may pass" (Touch 94»” 

It is further said at page 109; "But the word 
‘appurtenant’ may be used in a secondary sense 
as equivalent to such phrase as "usually enjoyed 
with". (Elph 188; — ‘Bayley v. Great Western 
Railway*. (1885) 2G Ch D 434 (O). 

In this context I may notice the case in — ‘Has- 
kcr V. Sutton', (1824) 130 E R 199 (P) in which 
the court construed a devise of the rectory or 
parsonage of with the messuages, lands etc ‘There- 
unto belonging’ as including lands usually occupi- 
ed with the rectory. At page 199 of the report 
the nde as laid down by Eyre C. J. in an earlier 
case is thus stated 

"Lands will not pass under the word "appurt^ 
nances" in its strict teclinical sense; they will 
pass if it appears that a larger sense was in- 
tended to be given to it". 

The Law Lexicon of British India by Ramanatna 
Iyer at page 80 says of the expression “appurte- 
nance" or "appurtenant” quoting from Abbot's- 
Law Dictionary 

"belonging to another thing as principal, as ham- 
let to another village, garden to a home; that 
which passes as incident to the principal thing^ 
a thing used with and related to or dependent 
upon another thing more worthy and agreeing 
in Us nature and quality with the thing where- 
unto it is appendant or appurtenant; that 
which belongs to something else, an adjunct, 
an appendage”. 

The author proceeds to observe : “It is some- 

times used in the non-teclinical sense of ‘adjoin- 
ing”. 

(26) In my opinion the word "appurtenant” oc- 
curring in the definition of "building” in the Act 
with which we are concerned is used in tlie broad, 
secondary and non-technical sense of “relating 
to”, “usually enjoyed or occupied with” and “ad- 
joining” just noticed by me. The idea of the 
legislature seems to be that if grounds appurte- 
nant to the building in this sense are let along 
with the building they should stand attracted to 
the operation of the Act. That the grounds 
should also be let along with the building would 
not be a matter of specific provision in the defi- 
nition of the statute, if the primaiy or legal 
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sense of the word “appurtenant” were intended, 
as in that case any thing appurtenant to another 
in that sense would pass with it under the de- 
mise whether specifically let or not along with 
it. It is settled law that where a word admits 
of more senses than one that sense is to be ad- 
opted which best harmonises with the context 
and promotes in the fullest manner the policy 
and object of the legislature. The paramount 
object in construing statutes is to ascertain the 
legislative intent and the rule of strict construc- 
tion is not violated by permitting the v/ords to 
have their full meaning, or the more extensive of 
two meanings best effectuating the intention. They 
are indeed frequently taken in the widest sense, 
sometimes in a sense more wide than etymologi- 
cally belongs or is popularly attached to them in 
order to carry out effectively the legislative in- 
tent, or to use Lord Coke’s words “to suppress the 
mischief and advance the remedy”. (vide Max- 
well on Interpretation of Statutes, 9th Edition by 
Sir Gilbert Jaclison. 280). Bearing the several con- 
siderations adverted to’ in the foregoing, I have 
no hesitation in repelling the argument of Mr, 
Muthukrishna Ayyar based upon — ‘(1938) 2 KB 
508 (J) and — ‘AIR 1915 All 459 (1) (I). 

(27) Now to turn to the three limbs of the res- 
pondent’s argument, I may dispose of the second 
first, admitting as it does of a treatment brief 
and simple. The sheds are certainly within the 
statutory definition of “buUding”, So much 
was not disputed; nor indeed could it be. Whe- 
ther the land included in Exhibit P-9 is to be 
regarded as appurtenant to the sheds or the sheds 
being a comparatively inconsequential part of 
the premises demised are to be regarded as ap- 
purtenant to the lease was the matter seriously 
debated. With this I have already dealt reject- 
ing the appellant’s contention for the reasons in- 
dicated in the foregoing. So I need say no more 
on this part of the case. 

(28) The first limb of the argument too needs 
no elaborate treatment. It is amply supported by 
the case in — ‘(1921) 2 A C 384 (H)’, cited by Mr 
Srinivasa Gopalachari. it cannot be doubted 
too that the site underneath the theatre which 
would be part of that building was let out ‘sepa- 
rately’ from superstructure according to the mean- 
ing of the word “separately” which I shall refer 
to later. It must also be remembered whether 
with reference to this limb of the respondent’s 
argument or the third one with which I shall 
hereafter deal that a word like “building” as 
shown by the several cases, English and Indian 
cited to us must be understood in different senses 
in different statutes & contexts according to the 
purpose and object of the statute and the context 
in the context of sub-s. (1) of Section 197 of the 
Municipal Act (British Columbia) it was held by 
the Privy council applying the golden rule of ad- 
herence to the grammatical and ordinary sense 
of words laid down by Lord Wensleydale in — 
‘Grey v. Pearson’, (1857) 6 HL Cas 61 (Q) that 
the exemption from tax extended not only to the 
fabric of the building in question but to the land 
upon which it stood. It was observed that 

“the thing most necessary for the use of the 
cathedral as a place of worship which is the 
ground of exemption from taxation is that 
the congregation which frequents it should be 
able to stand or kneel upon the ground embraced 
within its walls and forming the floor of it 
or sit upon chairs resting upon that floor.” 

We have in the present case to see whether the 
ordinary meaning of “building” which includes 
the site underneath as applied in that decision 
is applicable to the present case. I find nothing 


in the considerations connected with the purpose 
of the statute with which we are concerned or in 
the language to be found in its several provisions 
which excludes the application of the ordinary 
meaning of the word. The purpose of the lease 
was admittedly to help the lessee to run the 
theatre of which he was the ov/ner with greater 
facilities than before by the use of the vacant 
space, and it cannot be suggested that the 
theatre could have been at the time contem- 
plated by the parties without relation to the site 
underneath which would be an integral part of 
the building as constituting its very foundation 
Without which it could not possibly stand. 

As pointed out by Davis J. in — ‘Benedict v 
Ocean Ins. Co.’, 31 NY 389 at p. 394 (R) the word 
“building” necessarily embraces the foundation on 
which it rests; and the cellar if there be one 
under the edifice is also included in the term. 
The latter part of the quotation I may mention 
is also supported by the Privy Council decision 
ih — ‘Rector and Churchwardens of the Parish of 
St. Nicholas Aeons v. London County Council’ 
(1928) AC 469 (S) to which our attention has 
been drawn by Mr. Srinivasa Gopalachari. It 
was held in that case that the prohibition of 
section 3 of Disused Buidal Grounds Act 1884 
(47 and 48 Viet. C. 72) that it shall not be 
lawful to erect any buildings upon any disused 
burial ground except for the purpose of enlarging 
a church, chapel, meeting house, or other places 
0 . worship would extend to an underground 
chamber sought to be built under the surface of 
a churchyard. 

(29) Turning to the third and last branch of 
the argument for the respondent I have come 
to the conclusion that it is also well founded and 
must be accepted. Before dealing with it in 
detail it is worthwhile considering certain 
features of the provisions of section 2 of Madras 
Act xy of 1946. That “building” should be 
defined by the use of that very word as 
meaning “any building” seems indeed curious 
That only suggests, in my opinion, that the 
ordinary meaning of the word “building” is what 
is intended by the legislature. The epithet “any” 
attached to the word “building” in the definition 
is designed to suggest that if there are more 
senses than one in which the word can be under- 
stood, the more extensive of the meanings should 
be adopted, and if there are more kinds of 
buildings than one conceivable, any kind of build- 
ing must be treated as within the contemplation 
of the legislature. “Building” as observed in 
Halsbury’s laws of England, Hailsham’s Edition 
Volume XXVI, page 335 “is a term of wide 
Significance. The structure need not be fastened 
to the ground or be above the surface of a 
street.” ■ 

.. Dictionary the 
word “building” is annotated at page 144 of the 

Third Edition as equivalent to “house edifice” 

And Edffice is at page 363 annotated asequiva- 

“budding (especially a la^^ In Bald- 

win’s Edition (1928 of Bouvier’s Law Dictionary at 

annotated as meaning “an 
edifice erected by art & fixed upon or over the soil 
composed of stone, brick, marble or wood or other 
proper substance connected together and designed 
for use in the position in which it is so fixed.” 
This, it will be seen, is a vei*y comprehensive 
annotation which does not insist on a roof for 
the structure or on brick or stone in its composi- 
tion. Then in Wharton’s Law Lexicon at page 
130 of the 13th Edition, although it is first stated 
that the word has been “defined by Lord Esher 
in ‘(1892) 1 QB 264 at p. 270 (B)’ as an enclosure 
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of brick or stone covered by a roof and said by 
Parke J. in — 'Rex v. Gregory’, (1833) 5 B and 
Ad 555 not to include a wall”, it is further 
pointed out that the “definition depends on 
circumstances and may include a leservoir (—• 
•Moran'; Son Ltd. v. Marsland’, (1909) 1 KB 744 
(U>. The delinition of Lord Esher Rl. R. is only 
a worKing oeiinitiou and not, in my opinion, in- 
tended to exclude in all cases structures other 
than" those made of brick or stone or covered by 
a roof wnc'ther in England or in India. The leaded 
Lord himsolt observes thao whut is biuldiug 
must alwavs be a question of degree and circum- 
stances arid then proceeds to state that its 
• ordinary and usual meaning is a block of brick 
or stonework covered in by a rool. This defini- 
tion of Lord Esher M. H. has come up for adverse 
criticism in England in ‘il914i 3 KB 196 (C> 
where in addition to the passage from the judgj 
ment of Cozens Hardy M. R. quoted by my learned 
brolner, we have the following passage in the 
judgment of Swinfen Eady L. J. at page 204 of 

Ihe^Repoprt: 

“The solicitoT-Gcncral contended that the word 
wds restricted to erections of brick or stone 
cov’ered by a roofi See ‘(1892* 1 QB 2G4 (B) . In 
n<v opinion, such a construction is too narrow. 

building is not necessarily limited to a struc- 
ture of bricks and mortar.’ (Per Collins M. R. 
in — ‘Long Eaton Recreation grounds Co. v. 
Midland Rv. Co.’. (1902) 2 KB 574 at p. 581 (V). 
Cottages built of wood would certainly be 
included as ‘building.s’, so also would be barn 
and stables of a farm though built only of wood 
and thatched with straw." 

( 31 ) In my opinion the word ‘building’ is a more 
(Toneric word than house. A building need have 
no roof while a house must have. A house is, 
•icco^-ding to Tomins’ Law Dictionary, a place of 
dw-llin“- or habitation which means ordinarily 
that there must be a roof for it which provides 
shelter. Of course neither building nor house 
need be of brick or stone as I have already 
remarked. It seems to me that even if "building” 
ffenerallv indicated a structure of brick or stone 
and with a roof as defined by Lord Esher M. R. 
it may iDe that definitions under special Acts 
coutciiiplatc a buiiding without a rool & a buUd- 
itiff not made of brick or stone. Such was the 
case for instance so far as the need of a roof is 
concerned in the decision reported in — ‘Public 
Prosecutor v. Kalia Perumal Naidu’, 8 Mad LT 
431 (W) wherein it was pointed out ^ that by 
sccTion 3 01 the Madras District Municipalities 
Act. Act IV of 1884 “building” was defined as 
including a v.’an. So it w’as held that the 
“building" in clause (5) of section 180 of the Act 
included mere walls built for the purpose of 
erecting a house and the construction of such 
walls without the license of the municipality ren- 
dered persons constructing them liable to the 
penaltv prescribed in section 263, even though the 
house to support which the walls were designed 
had not been built. "Building" in the etymologi- 
cal sense means “any thing built”, and there is 
no reason why if that is the intendment of the 
legislature in connection with a particular enact- 
ment. compound walls with the space inside may 
not be regarded as a building. 

(32) Tlien so far as the need of brick of stone 
about the structure is concerned there is the case 

'Nandu Mai v. IMunicipal Committee Simla*, 

AIR 1925 Lab 252 (X) which is rather instructive. 
There the facts were as followAs: 

“The petitioner construcL^d a wooden shed on 
a piece of ground belonging to him within the 
limits of the Simla Municipality. The shed was 


roofed by tin sheeting, was mounted on wheels, 
and was used for sleeping piu-poses at night. 

No notice of intention to erect it was given to 
the Municipal committee. Tne committee 
served the petitioner with notice under section 
195 of the Punjab Municipal Act, demanding 
demolition of the shed. The petitioner there- 
upon moved the shed a distance of six feet, but 
did not demolish it. The petitioner was prose- 
cuted under section 219 of the Act, and fined 
Rs. 10/-.” 

It w’as held that 

“a wooden shed mounted on wheels and intended 
to be a permanent fixture to the site is a ‘build- 
ing’ within the meaning of section 3(2) of the 
Punjab Municipal Act, and that the fact that 
its construction permits it to be moved from one 
part of that site to another does not render in- 
applicable to it the description ‘any hut or 
shed’ 

Reference is made at page 646 of the Report to 
two English cases, — ‘Stevans v. Gourlay’, (1859) 

•29 LJCP 1 (Y) and — ^Richardson v. Brown’. 

49 JP 661 (2) where structures have been held 
to be buildings, although made only of wood 
and not of masonry. 

(33) The case of — ‘Richard Powell v. John 
George Boraston’. (1865) 144 EP 408 (Zl) which 
was cited before me for the appellant is one of a 
shed made of wood and improvised for the 
occasion of an election as a ruse to avoid dis- 
qualification as to voting which might otherwise 
result. Such a case is obviously one of fraud 
upon the statute which required a certain house 
qualification for a borough election. 

(34 > That any building in the defunotion of 
Mad. Act XV of 46 must also refer to a building’ 
of any size whatsoever of course goes without 
.saying. The inclusion of hut in the statutory 
definition indeed emphasises this view of the 
matter. One wonders whether such inclusion was 
necessary at all after the expression “any build- 
ing". Apparently it has come in by way of abun- 
dant caution and senses only to further emphasise 
the implications of the expression. “Hut” accord- 
ing to the concise Oxford Dictionary, page 556 
means “small mean house of rude construction.” 

(35) Then in regard to the expression “part of 
a building or hut" it may be worthwhile noticing 
what Jessel M. R. has said of houses in —^Yorks- 
hire Insurance v. Clavton’, (1881) 8 QBD 421 at 
p. 424 (Z2) which Halsbury L. C. 5; Lord Brampton 
have cited with approval in — ‘Grant v. Langston’, 
(1900) AC 383 (Z3). 

“Formerly houses were built so that each house 
occupied a separate site, but in modem times a 
practice has groum up of putting separate 
houses one above the other. They are built in 
separate flats or storeys; but for legal and ordi* 
nary purposes they are separate houses. Each 
is separately let and separately occupied, and 
has no connection with those above or below, 
except in so far as it may derive support from 
those below instead of fi'om tlie ground as in 
the case of ordinary houses." 

The idea of the legislature seems to have been 
to go a step further and to include witliin the 
definition any part of oven an ordinal^’ house or 
hut not built in flats, if let separately from the 
rest of house or hut. “Separately” in toe con- 
text must mean, as is indeed its ordinary Diction^’ 
meaning, “distinctly from toe rest of the building 
or hut.” 

(36) Bearing these considerations in mind and 
the purpose of the statute as declared by preanr 
ble as being to control non-residential as v/ell as 
residential accommodation It seems to me per 
fectly clear that, having regard to the compound 
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jwalls and the space inside, which although not 
built upon with a roof might well be used for non- 
residential purposes connected with the Gaiety 
Theatre, there is nothing unreasonable about the 
view of the learned Judge below that the whole 
of the property demised can be regarded as a 
“building” within the scope of the statutory 
definition. 

(37) In this view it is unnecessary to consider 
the further point raised for the respondent that 
on account of the provision in Exhibit P-9 that 
"if the excess buildings are not removed within 
the three months' period above mentioned they 
shall at the expiration of the period of three 
months mentioned above belonging to the lessors 
as part of the demised premises without any 
liability to pay any compensation to the lessee”^ 
the Gaiety Theatre must be regarded as at least 
part of the demised premises in his possession so 
as to entitle him to a continuing tenancy in 
respect of it notwithstanding the expiry of the 
term. The point was not raised before the learned 
Judge in the court below, and although, to use 
the language of Lord Watson in — 'Connecticut 
Insurance Co. v. Kavanagh’, (1892) AC 473 at p. 
480 (Z4), the question being one of construction 
it is not only competent but expedient in the 
interest of justice for the appellate court to 
entertain the plea, I must say I am not satisfied 
on the merits of the question that the intention 
of the parties in providing as aforesaid was to 
create a tenancy in respect of the Gaiety Theatre 
as contended by the learned advocate for theres“ 
pondent. It seems to me that there is considerable 
force in the argument for the appellant that the 

expression “excess building occurring in the provi- 
sion has reference to the additional constructions 
which may come into existence after the lease in the 
space outside the 35 feet ground granted under 
the lease and not to the lessee’s buildings 
adverted to in clause (4) of the later set of cove- 
nants in the document between the lessor and 
the lessee. It may still be a question at the same 
time, if Mr. Muthu Krishna Ayer’s construction 
is to be accepted whether the effect of the 
failure on the part of the lessee to remove the 
building in accordance with the liberty given to 
h\m by clause (4) of the later set of covenants 
will be to make of the lessee’s building property 
of the lessor and that too without any liability 
to pay any compensation. As already stated, i 
do not feel called upon to express any final opi- 
nion upon this aspect of the matter in view of 
the conclusion that we have reached on the main 
point argued in concurrence with the court 
below. 

(38) I agree that the appeal must be dismissed 
with costs. 

B/R.G.D. Appeal dismissed. 
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Hindu Law — Adoption — Authority 

Cooostruction. 

Where the husband by his will authorises 
his widow to adopt a son “for the perpe- 
tuation of his family and for the perform- 
ance of the obsequies” and that is his prin- 


cipal object and he gives her authority to 
adopt “till the adoptions stands” the power 
so given is unmistakably a general power 
of adoption. Any further provision in the 
will that the widow should adopt one of 
husband’s brother’s sons is a direction sub- 
ordinate to it and does not limit her power 
to the adoption of those boys. 

(Paras 5 and 8) 
When at the time she exercises the power 
those persons are not available she can 
validly adopt any other person. The facts 
that the change of circumstances under 
which it became possible for her to adopt 
such other person was brought about by 
her own delay and that in so delaying she 
might have acted improperly cannot invali- 
date the adoption. Case law referred to. 

(Paras 9, 10, 16) 

K. V. Venkatasubramania Iyer, for A. Samba- 
siva Rao, for Appellants; D. Muni Kanniah, for 
Respondents. 

CASES CITED: 

(A) (’16) AIR 1916 Mad 1040: 29 Mad LJ 144 

(B) (’18) AIR 1918 Mad 1078: 32 Mad LJ 47 

(C) (’50) AIR 1950 Mad 601: 1950-1 Mad LJ 537 

(D) (’41) AIR 1941 Mad 937: ILR (1942) 

Mad 173 (FB) 

(E) 1 Mad Strange’s Notes of cases 78 

(F) (’06) 33 Ind Apn 145: 29 Mad 382 (PC) 

(G) (’91) 1 Mad LJ 177: 14 Mad 65 

(H) (’39) AIR 1939 Mad 909: ILR (1940) 

Mad 233 

(I) (’21) AIR 1921 PC 88: 47 Cal 1012 (PC) 

(J) (’30) AIR 1930 PC 242: 10 Pat 187 (PC) 

(K) (’96) 23 Ind Apo 18: 23 Cal 563 (PC) 

(L) (’22) AIR 1922 PC 63: 1 Pat 305 (PC) 

(M) (’03) 26 Mad 681 

(N) (’50) AIR 1950 Mad 601: 1950-1 Mad LJ 537, 

(O) (*19) AIR 1919 PC 75: 47 Cal 466 (PC) 

VENKATARAMA AIYAR J. : Defendants 1 to 
3 are the appellants. The properties which are the 
subject-matter of this litigation belonged to one 
Kotayya who died sometime in May 1910 leaving 
behind a widow called Venkamma. He had also 
executed a ^vill on 30-4-1910 under which he con- 
ferred power on his widow to make an adoption. 
In exercise of this power she adopted the 1st 
defendant on 11-9-1943 and died on 6-11-1943. The 
plaintiff and defendants 2 and 4 to 9 are the 
nearest reversioners of Kotayya and would have 
been entitled to succeed to his estate but for the 
adoption. The plaintiff sued to recover his l/8th 
share in the suit properties on the allegation that 
the 1st defendant was not in fact adopted and 
that even if the adoption was true it was invalid 
as not being within the terms of the authority 
contained in the will. The courts below held 
that the adoption was true but that it was not 
valid because the directions in the will had not 
been strictly followed by the widow. It is against 
this decision that defendants 1 to 3 prefer this 
appeal. 

(2) The will executed by Kotayya has been 
marked as Ex. D. l and paragraphs 4 and 5 
therein relating to the authority to adopt confer- 
red on the widow are as follows: 

“For the perpetuation of my family and for 
the performance of our obsequies, my wife 
Venkamma i^all adopt a son of one of my bro- 
thers according to her choice, whenever it is 
convenient for her, bring him up till he 
ceases to be a minor, perform his marriage 
etc, and preserve the immoveable properties 
described hereunder; and from the income deri- 
ved therefrom, my wife shall pay the cist, etc., 
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thereon and discharge the debts mentioned 
hereunder, hand over the income, or the 
balance of the debts to him when he attains 
majority and he and my wife shall live on 
amicaolc terms. If for any reason my adopted 
son and my wife do not agree with each otner, 
my wire Venkamma shall take possession of 
the land, bearing demarcation No. 170/ 3 of the 
extent of 1 acre i’O cents out of the magani 
lands situate in Kalavapamula village fallen 
to my share and shall independently enjoy only 
one acre out of it with ail absolute rights of 
gilt, transfer sale etc. therein and with regard 
to the remaining land of the extent of 90 cents 
my wife shall pay the cist thereon and enjoy 
only the income derived therefrom during her 
Uletinie and convey the same to the adopted 
son afterwards. With reference to all the 
matters mentioned above, authority has been 
given to my wife Venkamma to adopt till the 
adoption stands.” 

(3) KoLayya had two brothers, Appayya and 
Ratnam. Defendants 2 and 4 to 7 are the sons of 
Appayya and the plaintiff and defendants 8 and 
0 arc the sons of Ratnam & all of them were alive at 
the date of the will and at the time of the death 
of the testator. On 11-9-1943 when the 1st defen- 
dant was adopted they were not available for 
adoption. The contention of the plaintiff is that 
the will conferred on Venkamma only a limited 
pov/cr of adoption and that, therefore, she had 
no authority to adopt any boy other than the 
brother’s sons of Kotayya. 

(4) The contention of the appellants on the 
other hand is that the will conferred on the widow 
a general power to adopt, that the brothers' sons 
were mentioned only by way of preference and as 
they were not available for adoption on 11-9-1943 
Venkamma was entitled to adopt any boy of her 
choice and that the adoption of the 1st defendant 
was, therefore, valid. On these contentions two 
questions arise for determination : 

(1) Is the power to adopt limited to the boys 
mentioned in the will or is it a general power to 
be exercised subject to the directions contained 
in the will, and (2) If it is a general power, is the 
adoption of the 1st defendant valid on the 
ground that the directions became impossible of 
performance at the date of the adoption. 

(4a) The determination of the first question 
mu;-t depend on the construction of the will and 
of the second question on the rules of Hindu 
law. 

(5) Taking up the fii-st question it is provided 
in the Will that the testator authorises the widow 
to adopt a son “for the perpetuation of his 
family and for the perfonnance of the obsequies”. 
That clearly is his principal object. The further 
provision that the widow should adopt one of 
his brothers’ sons is a direction subordinate to it. 
Moreover the testator declares in paragraph 5 
that Venkamma should have authority to adopt 
"till the adoption stands.” These words unmis- 
takably confer a general power of adoption on 
the widow. 

(6> Wc have not to decide in this case whether 
a general intention to be represented by an 
adopted son could be inferred when the testator 
authorises the adoption of a specified boy and 
there is no further indication of his intention 
in the Will. 

(7) In — 'Chengareddi v. Vasudeva Reddi’, 
AIR 1916 Mad 1040 (A), the facts were tliat 
the husband conferred an authority on his 
widow to adopt a boy named Chenga Reddi. The 
widow adopted him but he died. Then she made 
a second adoption. The question was whether 


she had authority to make the second adoption. ’ 
Sankaran Nair J. held that as the testator was 
anxious to be represented by a son a general 
power of adoption could be implied. This is what 
he observed : 

"There is little doubt that in the opinion of 
their Lordships of the Privy Council, if the 
intention of the husband that he should be 
represented by an adopted son is clearly ex- 
pressed in the will, the adoption should be 
upheld unless there is anything in the will to 
show that a second adoption should not be 
made.” 

Oldfield J., however, differed. He held that as 
express authority was given only for adopting a 
specified boy, a general authority to adopt any 
boy could not be implied. In —'S. Lingappa v. S. 
Sidda Basappa’, AIR 1918 Mad 1078 (B), the 
widow w^as authorised to adopt either Gavappa 
or Lingappa. She made no attempt to 
adopt either of them though both of them were 
available and adopted another boy. The question 
was raised whether a general intention to adopt 
a boy could be inferred when the will specified 
the boys to be adopted and there was no other 
provision. 

(8) The court referred to the conflict of views 
expressed by the learned Judges in ‘AIR 1916 
Mad 1040 (A), but declined to express any opinion 
on the question, as it held that the adoption 
would in any event be void as the directions of 
the husband had not been followed. In this case 
it is clear beyond doubt that the testator intended 
to confer on Venkamma a general authority to 
adopt with directions as to the boys to be adopted 
attached thereto and that it is not a pow^r limited 
to the adoption of those boys. 

(9) That takes me on to tlie second question, 
whether the adoption of the 1st defendant can be 
held to be valid on the ground that the adoption 
of the brother’s sons had become impossible at 
the time of the adoption on 11-9-1943. This 
question arose directly for decision in — ‘Lakshmi- 
narayana Sastri v. Sundararamayya’, AIR 1950 
Mad 601 (C). The facts of tliat case were that 
one Dattrayalu executed a will on 27-11-1896 con- 
ferring on iiis widow power to adopt one Durgayya 
and in case the father of Durgayya was unwill- 
ing to give him in adoption to adopt any boy 
of her choice. Though Durgayya was available 
for adoption in 1896 and long afterwards, the 
widow did not exercise the power of adoption. 
Then after Durgayya became unavailable she 
adopted the plaintiff, Lakshminarayana. It was 
argued that the general power conferred on the 
widow to adopt was subject to the limitation 
that Durgayya was to be adopted and Uiat as the 
widow deliberately avoided adopting Durgayya 
when that could have been done it was not open 
to her to fall back upon the general power and 
adopt another. In negativing this contention the 
learned Chief Justice, Mr. Rajamannar observed 
as follows: 

“There can be no doubt tliat if the husband 
when giving authority to the widow directs 
that a particular boy should be adopted, the 
widow would have no power to make an adop- 
tion of another boy unless the boy mentioned by 
her husband was not available. At the same 
time it is clear that if the boy indicated by the 
husband is not available the widow has the 
power to make an adoption of another if there 
is a general intention manifest in the document 
tliat the widow should make an adoption." 

In answer to the contention that the widow had 
ample opportunity to adopt Durgayya and tliat 
as slie had deliberately delayed exercising the 
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fpower, the adoption of Lakshminarayana must 
he held to be invalid it was observed, 

“It is now well established that the motive of 
a widow in making an adoption is absolutely 
irrelevant for deciding on its validity. What 
then is the position? On the date of the adop- 
tion. it obviously could not be said that the 
boy indicated by her husband was available. If 
so, there is nothing in the will to prohibit the 
widow from adoption of any other boy. In 
the absence of direct authoilty, we find our- 
selves unable to hold that because the boy indi- 
cated by her husband was available at some 
period after her husband’s death when she 
could have made an adoption the widow is 
precluded from making an adoption at a 
future date v;hen at that time the boy indicated 
by her husband is not available.” 

I agree with these observations. It must be 
remembered that the power of adoption is con- 
ferred on a widow for the benefit of her husband 
and his ancestors, and, therefore, considerations 
of the conduct of the widow would be irrelevant 
in judging the validity of the adoption. The 
widow might have acted improperly in delaying 
the adoption but to hold that the adoption should 
fail for that reason would be to visit the husband 
with the consequences of the default of the 
widow. It is well established that the validity of 
an adoption could not be impeached on the ground 
that the widow was not actuated by religious 
motives or that her real object was to spite the 
reversioners or her co-widow. 

(10) In — ‘Kanakaratnam v. Narasimharao’, 
AIR 1941 Mad 937 (FB) (D) it was held by a 
Full Bench that an adoption would not be 
invalid because the Widow was actuated by impro- 
per motive, namely, to defeat her co-widow. 
The following observations occurring at page 180 
may be cited; 

“Bearmg in mind that the adoption confers spi- 
ritual benefit on the deceased husband and that 
in the Madras Presidency a widow can only 
adopt when she has received authority to do 
:so, it seems to us that her motive is entirely 
irrelevant. However spiteful her action may 
be towards others, the benefit conferred upon 
her deceased husband by her action is in no 
way affected and the fact that she cannot act 
without authority makes the position all the 
more clear”. 

Oi the same reasoning the fact that the change 
of circumstances under which it oecame possible 
to adopt the 1st deft, was brought about by the wi- 
dov by her own delay would not affect the validi- 
ty of the adoption. It is hardly necessary to 
adc that a widow is entitled to in law to exercise 
the power of adoption at any time she chooses 
and Ex. D. 1 the will expressly authorises her to 
adoft “whenever it is convenient for her”. ' 

(ID I shall now consider the other cases cited 
by M*. K. V. Venkatasubramania Aiyar the learn- 
ed acvocate for the appellants. In — ‘Veerape- 
rumal Piliai v. Narain Pillai, 1 Mad Strange’s 
Notes of cases’, p. 78 (E) the husband conferred 
an auhority in these terms : 

“If lyih Filial begets a son, besides his present 
son y)u are to keep him to my lineage”. 

The wiiow adopted another boy without waiting 
for lyah Pillai to be-get another son and the vali- 
dity of his adoption was questioned. It was 
held on ; reading of the will that it conferred a 
general pwer to adopt a boy, that the mention 
of a son )f Aiyah Pillai as the boy to be adopt- 
ed was byway of preference, that the widow was 
not bound to wait indefinitely and that, there- 
fore, the atoption was valid. The present is the 


converse of that case. There the widow adopted 
without waiting for the boy mentioned in the 
will and here the widow waited until the boy 
mentioned ceased to be available. But there is 
this in common between the two cases : that 
the husband had expressed a general intention to 
be represented by an adopted son and at the time 
of the adoption the boy mentioned in the will 
was not available for adoption. 

(12) In — ‘Suryanarayana v. Venkataramana, 
29 Mad 382 at 388 (PC) (P) the husband conferred 
on the widow a general power to adopt. She made 
an adoption but the adopted boy died. Then 
again she adopted. It was the validity of this 
adoption that was in question. It was held that 
as the power to adopt was general the second ad- 
option was valid. The following observations 
occurring at page 387 may be quoted : 

“The object and purpose of the authority given 
by the husband was to perpetuate his family 
as well as to secure his spiritual benefit and 
it would be unreasonable to hold that an acci- 
dent such as the early death of the boy first 
adopted should be allowed to frustrate the ful- 
filment of his object and to preclude the widow 
from making another adoption in the absence 
of any legal impediment to her doing so”. 

When the general intention of a Hindu to be 
represented by an adopted son is clear, as in 
this case, there seems no reason why effect should 
not be given to such intention, if it is possible 
to do so without contravening the law. Each 
case must be decided on its own merits, v/ithout 
applying too strict a rule of construction in re- 
gard to powers of this description. 

(13) This decision was taken on appeal to the 
Privy Council and in affirming the judgment of 
the High Court the Privy Council observed as 
follows in — ‘29 Mad. 382 at p. 388 (P. C.) (F)’.. 

‘■Tlieir Lordships agree with the learned Judges 
of the High Court in the opinion that the main 
factor for consideration in these cases is the 
intention of the husband. Any special instruc- 
tions which he may give for the guidance of 
his widow must be strictly followed; where no 
such instructions have been given, but a gene- 
ral intention has been expressed to be repre- 
sented by a son their Lordships are of opinion 
that effect should, if possible, be given to that 
intention”. 

■ (14) In that case there were no special direc- 
tions by the testator with reference to the exer- 
cise of the power and therefore, the decision does 
not cover the point which falls to be determined- 
in this appeal. Mr. D. Munikanniah, the learn- 
ed advocate for the respondents relied on the de- 
cisions in — ‘Amirthayyan v. Ketharamayya’, 14 
Mad 65 (G), — ‘Sundarasivadu v. Adinarayana 
Sastri’, AIR 1939 Mad 909 (F. B.) (H), — ‘Sitabai 
v. Babu Anna Patil’, A. I. R. 1921 P C 88 (I) and 
— ‘Rajendra Prasad Bose v. Gopal Prasad Sen% 
10 Pat 187 (J). In — ‘14 Mad 65 (G), the widow 
was authorised to adopt a boy “from the children 
that may be bom in the families of my brothers”. 
There were such children available for adoption 
but the widow ignored them and adopted another 
boy. The question was whether this adoption 
was valid. This Court held that there was no 
general power conferred on the widow to adopt, 
and that it was a limited authority to adopt the 
boys mentioned. Moreover as the boys of the 
class mentioned in the will were available the ad- 
option would be bad as the directions of the testa- 
tor had not been followed. This was not a case 
in which a general power to adopt was conferred 
nor was it a case in which it was impossible to 
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carry out the directions of the testator at the time 
of the adoption. 

In — 'AIK 1939 Mad 909 (H)’, the authority was 
in these terms : 

"My wife shall adopt a suitable boy from our 
family or a boy belonging to the same gotra as 
myself". 

The widow adopted her own brother who neither 
belonged to the family of the testator nor was 
he of the same gotra. It was held on a cons- 
truction of the will, that there was no general 
power to adopt conferred on the widow and that 
further she did not carry out the instructions ol 
her husband. The adoption was accordingly held 
mvalid. This is similar to the decision reported 
in — ‘14 Mad 65 (G). Reliance was placed on 
the following obseiwations occurring at p. 911, 

"In this view we do not think it necessary to 
examine the other contention of Mr. Somasun- 
daram that the widow made every possible 
attempt to make the adoption but failed to se- 
cure a boy of the qualifications required' by the 
testator and therefore the adoption must be 
upheld. The contention is that we must so 
read the will as to hold that, if the conditions 
imposed by the testator were not possible of 
fulfilment, the widow was permitted to adopt 
a boy of her own choice by adding the words 
‘if possible’ to the power conferred. We are, 
therefore, unable to uphold the contention of 
Mr. Somasundaram”. 

These observations must be taken along with the 
finding of the learned Judges that there v/as no 
general power of adoption conferred on the wi- 
dow. 

In — ‘AIR 1921 P C 88 (I), the authority was 
in these terms: “My wife should as far as pos- 
sible adopt Shankar the second son of my elder 
brother. If ho (the boy) cannot be obtained any 
other boy should be adopted with the advice of 
the trustees". Owing to enmity between the two 
families, the widow would not adopt Shankar and 
another boy was adopted. It was held that the 
widow had not followed the directions of her 
husband and that therefore, the adoption was 
void. The power of adoption was no doubt gene- 
ral but it was expressly found that the boy nam- 
ed was available for adoption. 

In — ‘AIR 1930 P. C. 242 (J), the husband 
authorised the widow to adopt a boy with the 
permission of his father. After the death of 
the father she adopted the son. It was held by 
the Privy Council that the adoption was invalid 
because the permission of the father was a con- 
dition precedent to the exercise of that power. 
But I have already held that the power to adopt 
is general, and to hold that the adoption of the 
boys named is a condition precedent to the exer- 
cise of that power is to convert a general power 
into one limited to adopting specified boys. This 
decision is moreover largely based on the cons- 
truction put on the Anumathl Patra that the 
paramount intention of the husband in authoris- 
ing the adoption was secular and not religious. It 
would be unsafe to apply the principle of this 
decision to the present case where the will dis- 
closes that the testator was actuated by religious 
considerations. As observed by the Judicial 
Committee in — ‘Narendranath Sircar v. Kamal 
Basini Dasi’. 23 Cal 563, at p. 572 (K). 

"To construe one will by reference to express- 
sions of more or less doubtful import to be 
found in other wills is for the most part an 
unprofitable exercise". 

In — ‘Mst. Sasiman v. Shib Narain’, A. I. R. 1922 
P. C. 63 (L>, Sir John Edge observed as fol- 
lows: 


"Their Lordships may observe that it is always- 

dangerous to construe the words of one will 

by the construction of more or less 

v/ords ih a different will, which was adopted. 

by a court in another case". 

(15) The result of the authorities may be summ- 
ed up as follows : 

1. Where a power to adopt is conferred on a 
widow it may be either general or limited, where- 
the power specified the boy or boys to be adopt- 
ed, it is a question of construction of the instru- 
ment whether it is a general power indicating a 
preference in favour of the boy or boys named, 
or whether it is itself limited to adopting the boy 
or boys named. It is an open question whether 
an authority to adopt a named boy without more 
can be construed as conferring a general power 
of adoption. — ‘AIR 1916 Mad 1040 (A) ana 
— ‘A. 1. R. 1918 Mad 1078 (B). Where the 
power is limited to adopting a specified boy or 
boys the adoption of any other boys in exercise' 
of this power would be invalid — ‘14 Mad 65 (G)\ 
and — ‘AIR 1939 Mad 909 (H). 

3. Where the power is general and there are 
not special directions then successive adoptions 
would be valid. — ‘Suryanarayana v. Venkataxa- 
mana’. 26 Mad 681 (M) and — ‘29 Mad. 382 P C 
(F)’, 

4. Where the power is general and special direc- 
tions are attached to it then these directions 
must be strictly followed. If not, the adoption 
will be invalid notwithstanding that the authori- 
ty is general. — 'AIR 1921 P C 88 (I). 

5. Where the power to adopt is general and 
there are also special directions attached to it 
but those directions become impossible of obser- 
vance then an adoption can validly be made in. 
exercise of the general power. — ‘Lakshminara- 
yana Sastri v. Sundararamayya’, AIR 1950 Mad 
601 (N). 

(16) Applying these principles and bearing in. 

mind that the courts should not be "astute to de- 
feat an adoption not clearly in exercise of the 
power” — ‘Bhagwant Koer v. Dhanukdhari Pra- 
sad Singh', AIR 1919 P C 75 at p. 77 (O). I am 
of opinion that Ex. D. 1 conferred on Venkamma 
a general power to adopt and that on 11-9-1943; 
the persons mentioned in the will not being avails 
able for adoption she could validly adopt anothei 
boy of her choice and that the adoption of thi 
first defendant is tlaerefore valid. / 

(17) In the result this appeal is allowed am 

the suit is dismissed with costs of the appellant 
throughout. I 

(18) RAJAMANNAR C. J. : I agree. 

B/M.K.S. Appeal alio 
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RAJAMANNAR C. J. AND / 

VENKATARAMA AIYAR J. / 

P. Arumugham and others. Petitioners v^The 
State of Madras, through the Chief Secrpu7> 
Fort St. George, Madras and another, Bfpon* 

dents. / 

Civil Misc. Petn. No. 6867 of 195y D/- 
24-10-1952. 1 

(a) Madras Restriction of Habitual Of^der& 
Act (6 of 1948), S. 16 — Scope. / 

Section 16(1) does not contemplatt the 
issue of a fresh notification. The language 
employed in S. 16(1) is "a notification shall 
be deemed to have been issued undr S. 3 
(1) of this Act.’* No overt action on the 
part of the Government is neces^ry for 
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the application of S. 16(1). If any person 
satisfied the conditions laid down in that 
sub-section, then he automatically comes 
within the scope of the operation of the 
Act. (Para 8) 

(b) Madras Restriction of Habitual Offenders 
Act (6 of 1948), Ss. 2(4) and 16 — Validity — 
(Constitution of India, Art. 14). 

The provisions the Act do not contra- 
vene Art. 14 of the Constitution and as 
such are not invalid. 


The Act cannot be said to be discrimi- 
natory merely because it left to the discre- 
tion of Government or the Magistrate to 
take action in respect of the same class of 
persons, viz., habitual offenders either 
under S. 110, Cr. P. C., or under the provi- 
sions of the Act or because it made a 
discrimination between persons coming 
pnder S. 2(4) and persons coming under 
S. 16(1) of the Act. AIR 1951 All 718, 
Applied. (Paras 9, 11) 

(Difference in the scope of S. 110, Crimi- 
nal P. C. and S. 16 read with S. 2(4) of 
Madras Act pointed out). (Para 9) 


(c) Madras Restriction of Habitual Offenders 
Act (^S of 1948), Ss. 5. 6 and 16(1) — Validity 
— (Constitution of India, Art. 19(1) (d), (5).) 

Though the Act undoubtedly imposes 
restrictions on the right of free movement 
of habitual offenders, the validity of the 
impugned provisions must be upheld as 
reasonable because of the purpose behind 
such restrictions. The restrictions imposed 

^ 16(1) are reasonable and in 

general public and as 
such the Act cannot be said to be unconsti- 
tutional and void. (Paras 13, 14, 15 and 16) 


(d) Constitution of India, Art. 19 
Reasonable’ meaiiing of. 



The expression “reasonable” is so wide 
and elastic that a Court should not ordi- 
nanly strike down any restrictive provision 
as void p being not reasonable, unless it 
appears to the Court that a different view 
could not be taken with any justification. 


Habitual Offendei 
tadia^®A^. 20 (2)T - (Constitution « 


The provisions of the Act imposinc. 
oDligations and restrictions cannot be Lid 
to be inconsistent with Art 20 12 ') of tbo 
Constitution. It is impossibirtf kscribi 
the restrictive precautions taken under the 
Act as prosecution and punishment “Pro- 
secuted and punished’* have definite mean- 
ing and significance in the administration 
of criminal justice, and in that sense the 


impugned Act does not provide for any 
prosecution or punishment except it be for 
contravening the provisions of the Act 
itself, in which case there is no question of 
any person being prosecuted and punished 
for the same offence more than once. 

(Para 17) 

K. Bhashyam, for Petitioners; • .Advocate- 
General and R. Santhanam, for Public Prose- 
cutor, for the State. 
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RAJAMANNAR C. J. : The main question in 
this application is whether the Madras Restric- 
tion of Habitual Offenders Act (Act 6 of 1948) 
in its entii'ety or any of its provisions has be- 
come void after the coming into force of the- 
new Constitution as being inconsistent with 
the provisions of Part HI of it. The 16 peti- 
tioners are residents of Ramjeenagar, a village 
in Tiruchirapalli taluk or Tiruchirapalli Dis- 
trict. One of_ them, namely, the first petitioner, 
was served with a memorandum of the proceed- 
ings of the District Magistrate, Tiruchirapalli, 
dated 12-5-1951. It is alleged that similar 
notices were intended to be served on the other 
petitioners and other persons. The memoran- 
dum is in the following terms ; 

“Memorandum for imposing restrictions on 
Habitual offenders : 


It is hereby informed that as the person 
whose name and address is described below 
has been registered under the Criminal 
Tribes Act, 1924, and as he within a period 
of five years immediately preceding 29-4-1948 
had been either ordered to -give security for 
good behaviour with reference to S. 110, Cr. 
P. C. or convicted of an offence under S. 24 
of the said Act or of a non-bailable offence- 
under any other law, a notification is deemed 
to have been issued under S. 3, sub-s. (1), 
Restriction of the Habitual Offenders Act, 
1948, he is declared to be subject to all the 
provisions of the said Act, and further sub- 
ject to all the restrictions imposed under the 
Criminal Tribes Act before 29-4-1948. Fur- 
ther the said person is informed that he is- 
bound to intimate to village or police officers- 
of the place mentioned in column 5 of the 
schedule hereunder every change or intend- 
ed change of his residence. 

(By order) 


vj. ivi. mauiuswami. 


. for District Magistrate. 
Fascimile of Muthukannu, 

Huzur Head Clerk. 


SCHEDULE 


No. 


No. under Crimi- 




nal Tribes Act 

Name 

Father’s Name 

Residence 


Particulars of the place tc 
which the person is confinel. 



14 266/TBI/KEP Arumugam Servai Palani- Ramjeenagar’ Within five miles round Bam-- 

° jeenagar Area, 


To understand the impHcation of this notice 
and the contentions of learned counsel for the 


petitioners it is necessary to refer to the provi- 
sions of the impugned Act as well as the prior 
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isnactnients. namely, the Criminal Tribes Act, 
1024, and the Madras Restriction of I-Iabitual 
Ollondcrs Act. 1943. 

(2) The Criminal Tribes Act was passed by 
•fhe Indian Legislature in 1924 and was amended 
by the Criminal Tribes (Madras Amendment) 
.Act, 1943 and another amending Act of 1945. It 
is useful to first refer to its main provisions 
•as they stood before the amendments. Under 

3. 3 of that Act, if the Provincial Government 
had reason to believe that any tribe, gang or 
class of persons or any part thereof was addict- 
ed to the systematic commission of non-bailable 
offences, it was empowered to declare by 
notification that such tribe, gang or class or 
part thereof was a criminal tribe for the pur- 
poses of that Act. Sections 4 to 9 deal with 
the registration of members of any criminal 
tribe or part of a criminal tribe by the District 
Magistrate. The District Magistrate had to 
publish a notice at the place where the register 
v/as to be made and other places as he thought 
lit calling upon all the members of the criminal 
tribe to appear at a time and place 
specified before the person appointed in 
that behalf and to give that per- 
son .such information as may be necessary to 
enable him to make the register. The District 
Magistrate was given the power of e.xempting 
any member from registration. After the pre- 
naralion of the register, no person’s name could 
he added to the register nor any register' can- 
celled except by or under an order in writing 
by the District Magistrate. Section 7, sub-s. 
\i) expressly provides that before the name of 
any person is added to the register the Magis- 
xratc shall give notice to the person concerned. 
Section 3 is as follows: 

“Any pcr.''on deeming himself aggrieved by any 
entry made, or- proposed to be made, in such 
register, citlier when the register is first made 
or subsequently, may complain to the District 
Magistrate against such entry, and the Magis- 
trate shall retain such peison’s name on the 
register, or enter it therein or erase it there- 
from, as he may think fit.” 

Under S. 10 the Provincial Government may, 
by notification, issue in respect of any crimi- 
nal tribe either or both the following directions, 
nameb', that every registered member shall in 
the prescribed manner (a) report liimself at 
fixed intervals and (b) notify his place of resi- 
dence and any change or intended change of 
residence and any absence or intended absence 
from his residence. Section 11 provided that 
if the Provincial Government considered it ex- 
pedient that any criminal tribe or any part or 
member of such tribe should be restricted in 
its or hi.s movements to any specified area or 
settled in any place of residence, it could de- 
clare that such tribe, part of the tribe or mem- 
ber shall be restricted in its or his movements 
to the areas specified in the notification, or 
shall be settled in the place of residence so 
specified as the_ case may be. Before making 
such a declaration the Provincial Government 
had to consider certain matters set out in S. 
11(2). Power to vary the specified area of res- 
triction was given to the Government under 
S. 12. Sections 16 to 19 dealt with the esta- 
blishment of industrial, agricultural or refor- 
matory settlements and provided for placing 
members of the tribe in such settlements. There 
is also provision for establishing schools for 
Miildren of the criminal tribe. Section 20 con- 


fers on the Provinci^ Government the power I 
to make rules. Sections 21 and 22 deal with I 
the penalties for breach of the sections or rules I 
framed under the Act. Section 24 is a special 1 
section providing for punishment even when no 1 
actual offence is committed. It is in these 
terms : 

“Whoever, being a registered member of any 
criminal tribe, is found in any place under 
such circumstances as to satisfy the court, — ' 

(a) that he was about to commit or aid in 
the commission of, theft or robbery, or 

(b) that he was waiting for an opportunity 
to commit theft or robbery, shall be punish- 
able with imprisonment for a term which 
may extend to three years and shall also be 
liable to fine which may extend to one 
thousand rupees.” 

(3) The other provisions are not material for 

this application. ' 

(4) This Act was amended by Madras Act 
29 of 1943. The important amendments carried 
out by this Act are as follows: 

1. The epithet “criminal” was substituted by 
“notified” in describing the tribe. 

• 2. In S. 3 of the Act a proviso was added 
that before a notification was issued reasonable 
opportunity should be given to the tribe, com- 
munity, group or class or part thereof which 
will be affected by the notification to show 
cause against the issue. 

3. Likewise, in S. 5 a proviso was added that 
before registering any member the District 
Magistrate shall give him a reasonable oppor- 
tunity to show cause against such registration. 

4. A similar proviso was added to sub-s. (2) 
of S. 7. 

5. Section 8 was deleted. 

Along wdth this Amending Act another Act 

was passed, Madras Act 30 of 1943, called the 
Madras Restriction of Habitual Offenders Act. 
“Habitual offender” was defined for the pur- 
poses of the Act as meaning any person 
“(a) who has committed not less than three 

non-bailable offences, or 

(b) who has been ordered to give security 
for good behaviour with reference to S, 110. 

Cr. P. C., 1898, or * t.,. u ♦ o 

(c) who, by repute as established at a 

Magisterial enquiry, is addicted to the com- 
mission of offences against the public peace 
or against property or is of such a character 
that it is necessary to impose restrictions on 

liim under this Act.” 

Under S. 3(1) of this Act, if the Provincial 
Government were satisfied that any person w^ 
a habitual offender they could declare that he 
shall be subject to any of the provisions of 
the Criminal Tribes Act, 1924 and the rul^ 
made thereunder with modifications and res- 
trictions, if any. Section 3(3) provided for a 
reasonable opportunity being given to the per- 
son concerned before any notification was is- 
sued in respect of him to show cause^ 
such issue. Section 5 barred the junsdictio 
of Courts to question the validity of ^^y 
fication issued under the Act. Under S. 6, 
Provincial Government was empowered to maw 
rules to carry out the purposes of the Act. 

(5) The Criminal Tribes Act was repealed so 
far as Madras was concerned by the Criminal 
Tribes (Madras Repeal) Act, 1947 , except for 
the purpose of S. 3, Madras Restriction oi 
Habitual Offenders Act, 1943 . 
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(6) The Madras Restriction of Habitual 
Offenders Act, 1948 came into force on 29-4- 
1948. It repealed the Madras Restriction of 
Habitual Offenders Act, 1943. The detinition 
of a “habitual offender” for the purposes of this 
Act is as follows : 

“ ‘Habitual offender’ means a person who be- 
fore or after the conimencement of this Act, 
has been sentenced to a substantive term of 
imprisonment, such sentence not having been 
set aside in appeal or revision, on not less 
than three occasions, for one or another of 
the offences under the Indian Penal Code, set 
foi’th in the schedule, each of the subsequent 
sentences having been passed in respect of an 
offence committed after the passing of the 
sentence on the previous occasion; 

Explanation: The passing of an order re- 
quiring a person to give security for good 
behaviour with reference to S. 110, Cr. P. C.. 
1898, shall be deemed to amount to the pass- 
ing of a sentence of substantive imprison- 
ment within the meaning of this clause.” 

Section 3, sub-s. (1) provides that the Gov- 
ernment may by notification declare that a 
person shall be subject to the provisions of the 
Act to such extent and subject to such restric- 
tions if any as may be specified if they are 
satisfied that he is a habitual offender. They 
may also cancel or modify such declaration. 
■Sub-section (2) of S. 3 provides for reasonable 
opportunities being given to the person con- 
cerned to show cause against such issue or 
modification, if the modification was to his dis- 
advantage. Under S. 4 the Government were 
empowered to delegate their powers under S. 3 
to a District Magistrate. The disabilities of a 
habitual offender are contained m Ss. 5 and 6. 
Every notified offender shall intimate to the 
prescribed authority his place of residence, 
-every change or intended change thereof and 
every absence or intended absence therefrom 
;(S. 5). The Government may by notification 
declare if, in their opinion it was expedient to 
do so, that any notified offender shall be res- 
tricted in his movements to a specified area. 
Before making such a declaration the Govern- 
ment had to consider the nature of the offences, 
the circumstances in which they were com- 
mitted, whether the offender follows any law- 
ful occupation genuinely or only as a pretence 
and the suitability of the area to which his 
movements are to be restricted, the manner in 
which he should earn his living in such area 
and the adequacy of the arrangements therein 
Under S. 7 the Government may cancel any 
declaration made under S. 6 or alter any noti- 
fied area. Sections 8 to 10 deal with the es- 
tablishment of settlements. Section 11 relates 
to rule-making, and Ss. 12 to 14 to penalties 
and procedure. Section 16 is the most import- 
ant section for the purpose of this application 
and may be cited in full: * 

“1. In respect of every person who stood re- 
gistered under the Criminal Tribes Act, 1924 
(hereinafter in this section referred to as the 
said Act) at the commencement of this Act 
and who, within a period of five years im- 
mediately preceding such commencement had 
been either ordered to give security for good 
behaviour with reference to S. 110, Cr. P. C 
1898 or convicted of an offence under S. 24 
of the said Act or of a non-bailable offence 
under any other law, a notification shall be 
deemed to have been issued under S. 3, sub- 


s. 1 of this Act, declaring him to be subject 
to all the provisions of this Act; and this Act 
shall apply to every such person accordingly. 

2. Every notification issued in respect of 
any person under S 3. Madras Restriction of 
Habitual Offenders Act, 1943, and in force at 
the commencement of this Act, shall be deem- 
ed to have been issued under S. 3, sub-s. (1) of 
this Act, all references in that notification to 
the pi'ovisions of the said Act and the rules 
made under it being construed as references 
to the corresponding provisions of this Act 
and the rules made under it. 

3. Any notification or order issued or made 
under tlie said Act in respect of any person 
referred to in sub-s. (1) or sub-s, (2), and in 
force at the commencement of this Act, res- 
tricting the movements of such person or 
placing him in a settlement shall be deemed 
to have been issued or made under this Act. 

4. All settlements established under S. 16 
of the said Act ana existing at the commence- 
ment of this Act shall be deemed to have 
been establisl'ied under S. 8 of this Act.” 

(7) It was not disputed that the petitioners 
before us stood registered under the Criminal 
Tribes Act, 1924 at the commencement of 
Madras Act 6 of 1948, i.e., 29-4-1948. Therefore, 
if any of them had, within a period of five 
years immediately preceding 29-4-1948 been 
either ordered to give security for good beha- 
viour under S. 110, Cr. P. C. or was convicted 
of an offence under S. 24. Criminal Tribes Act 
or of a non-bailable offence under any other law, 
a notification shall be deemed to have been is- 
sued under S. 3, sub-s. (1) of the Act declaring 
him to be subject to all the provisions of the 
Act. It was not denied by the petitioner’s 
counsel that one or other of these conditions is 
fulfilled in respect of every one of the peti- 
tioners. If so, under S. 16(1) a notification 
shall be deemed to have been issued under S. 3, 
sub-s. (1). Section 16(1) does not contemplate 
the issue of a fresh notification. Nevertheless 
the District Magistrate apparently thought it 
better to bring to the notice of the petitioners 
and others similarly situated the effect of S. 16 
of the Act of 1948. We read the memorandum 
of the District Magistrate referred to earlier on 
in this judgment, as nothing more than an 
intimation to the concerned persons of the 
effect of the enactment. Section 16(3) declares 
that any notification or order issued or made 
under the said Act (Criminal Tribes Act) in 
respect of any person referred to in sub-s. (1) 
or sub-s. (2) which was in force at the com- 
mencement of the Act restricting the move- 
ments of such person or placing him in a settle- 
ment shall be deemed to have been issued or 
made under this Act. Though the memorandum 
of the Magistrate does not mention the relevant 
provisions of the Act in detail, the purport of 
the proceedings is clear. It is merely^ a re- 
minder to the petitioners and similar persons 
and does not purport to be a substantive order 
passed under any section of the Act. 

(8) If this is realised, the objection, that the 
notices issued are vague in character and inde- 
finite in particulars , in that they do not give 
the offences committed by the petitioners, the 
date of conviction and other details, disappears. 
The learned Judges who directed a ‘rule nisi’ to 
issue made a note as follows : 

“We think however this petition should be 
admitted on another ground, namely, the de- 
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fects in the notification bringing the peti- 
tioners within the scope of the Act. The noti- 
fication docs not ‘inter alia’ indicate the 
particulars of previous convictions or regis- 
tration under the Criminal Tribes Act appli- 
cable to each petitioner and is merely couched 
generally in terms of the alternative men- 
tioned ill S. 16(1) of Act 6 of 1948.” 

We too were inclined to talm the same view at 
first. But on closer examination of the provi- 
sions of S. 16 it became evident that there was 
no question of any fresh notification being con- 
templated under that section. The language 
employed in S. 16(1) is “a notification shall be 
deemed to have been issued under S. 3(1) of 
this Act.” No overt action on the part of the 
Government i.s necessary for the application of 
I S. 16(1). If any person satisfied the conditions 
I laid down in that sub-section then he automa- 
tically comes within the scope of the operation 
of the Act. Now it is not denied that the\ 
petitioners are ali persons who stood registered 
under the Criminal Tribes Act. 1924, at the 
commencement of Madras Act 6 of 1948. Nor 
is it denied that every one of them has been 
convicted of a non-bailable oiTence or an offence 
under S. 24, Criminal Tribes Act within a period 
of five years immediately preceding the com- 
mencement of Act 6 of 1948. The schedule ap- 
pended to the counter affidavit filed on behalf 
of the State, the accuracy of which was not 
disputed, clearl.v establishes the fact that every 
one of the petitioners comes within the mis- 
chief of S. 16(1). We therefore find that this 
objection is without substance. 

(9) Mr. Bhashyam’s main contentions on the 
constitutional invalidity of the provisions of the 
Act were based on Aids. 14 and 19(l)(d) of the 
Constitution. Article 14 was sought to be in- 
voked on two grounds. The first is that the 
Act was discriminatory because it left to the 
discretion of Government or the Magistrate to 
take action in respect of the same class of per- 
sons, vi?., habitual offenders either under S. 110, 
Cr. P. C. or under the provisions of the Act. 
Section 110, Cr. P. C„ runs thus: 

“Whenever a Presidency Magistrate, District 
Magistrate, or Sub-divisional Magistrate of 
the first class specially empowered in this 
behalf by the Provincial Government receives 
information that any person within the local 
limits of his jurisdiction — 

(a) is by habit a robber, house breaker, 
thief, or forger, or 

(b) is by habit a receiver of stolen property 
knowing the same to have been stolen, or 

(c) habitually protects or harbours thieves 
or aids in the concealment or disposal of 
stolen property, or 

(d) habitually commits, or attempts to com- 
mit, or abets the commission of, the offence 
of kidnapping, abduction, extortion, cheating 
or mischief, or any offence punishable under 
Chap. XII, I. P. C., or under S. 489-A, S. 489- 
B, S. 489-C or S. 489-D of that Code, or 

(e) habitually commits, or attempts to com- 
mit, or abets the commission of offences in- 
volving a breach of the peace, or 

(f) is so desperate and dangerous as to ren- 
der his being at large without security hazard- 
ous to the community. 

Such Magistrate, may, in manner herein- 
after provided, require such person to show 
cause why he should not be ordered to exe- 
cute a bond, with sureties, for his good beha- 


viour for such period, not exceeding three 
years, as the Magistrate thinks fit to fix.” 

A comparison of this section with S 2f4> 
which defines “habitual offender” and S 16^ 
sub-s. (1) which brings certain registered mem- 
bers of tribes notified under the Criminal Tribes 
Act within the Act demonstrates the difference 
in the scope of the two enactments. Persons 
who can be dealt with under S. 110, Cr P C 
may not necessarily fall within the definition 
of “habitual offender” in the Act though a 
“habitual offender” within the meaning of S. 
2(4) of the Act may be liable to be proceeded! 
against under S. 110, Cr. P. C. In that case 
there is nothing to prevent such a person being 
dealt with both under the Act and under S. 110 
of the Code. It will not be accurate to say that 
the same person is being punished twice for 
the same offence because neither a declaration 
under S. 3(1) of the Act nor an order under S. 
110 of the Code can be said to be tantamount 
to punishment for an offence. Both enactments 
only provide for safeguards in the public in- 
terests, in one case the safeguard consisting in 
the execution of a security bond for good 
behaviour and in the other consisting in res- 
triction of movement and an obligation to inti- 
mate the whereabouts of the person. 

ft 

(10) Mr. Bhashyam relied on the decision in 
— ‘Deodat Rai v. State*, AIR 1951 All 718 (A), 
in support of this contention of his. There the 
learned Judges were dealing with the provisions 
of an Act similar to Madras Act 6 of 1948 but 
certainly not in ‘pari materia*. The main pro- 
vision of that Act is S. 3 wliich lays doum that 
if a Magistrate is, on a police report or other- 
wise, satisfied with respect to any person that 
he is by repute a bad character and is either 
a habitual offender or a person who habitually 
manufactures, imports or sells an intoxicant in 
contravention of the provisions of the Excise 
Act of that State or is r keeper of a gambling 
den or, a person who has committed or is about 
to commit a non-bailable offence contained ia 
Chapter XVI or XVII. I. P. C., or that he is a 
person who habitually commits or attempts to 
commit or abets the commission of offences in- 
volving a breach of the peace or that he is a 
person who is so dangerous as to render his 
being at large without security hazardous to the 
community, he (that is, the Magistrate) may 
cause to be served on such person a notice to 
show cause why he should not be ordered to 
enter into a bond for his good beha\dour or 
keeping the peace or both. In addition to the 
order, requiring the person to enter into 
a bond the Magistiate may also require 
such person to leave the State if he 
is not a resident of that State or to leave 
such area as may be specified or to report his 
presence or movements in such manner as may 
be specified. The learned Judges held that the 
Act is discriminatory; the discrimination lay in 
the fact that some are left to be prosecuted un- 
der S. 110 of the Code while the others are 
prosecuted under the Act, according to the 
fancy or whim of the Magistrate or the Police 
who moved him. Desai J. says: 

“It was open to the Legislature of Uttar Pra- 
desh to make a special law regarding habi- 
tual criminals or offenders. Making one law 
for habitual Criminals and another law for 
other criminals would not, by itself, contra- 
vene Art. 14. Habitual criminals would, of 
necessity, require a different treatment; so 
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long as the treatnient meted out to them has 
some reasonable connection with their being 
habitual criminals, they cannot complain on 
the ground of inequality of laws. But the 
law regarding habitual criminals must apply 
to all habitual criniinals alike and should not 
discriminate between some and others. The 
impugned Act, however, discriminates bet- 
ween habitual criminals who have acquired 
a bad reputation and others who have not 
and the difference in the treatment meted 
out to them has no intelligible connection 
with the acquisition, or non-acquisition of a 
reputation as bad character. There is no 
reason why habitual criminals who have not 
acquired a bad reputation should be dealt 
with under S. 110 of the Code while those 
who have acquired a bad reputation may be 
dealt with under the Act.” 

Earlier on in his judgment the learned Judge 
sums up the law as regards the classification 
and discrimination thus : 

”The law that I gather from the above autho- 
rities is this. It is absurd to speak of one 
law for all circumstances; it is sheer impossi- 
bility because there must be different laws 
to deal with different circumstances. What 
the equal protection clause means is simply 
this that the same law should govern those 
similarly circumstanced; it cannot and does 
not prohibit different laws for these different- 
ly circumstanced. The Legislature has full 
freedom to classify people according to cir- 
cumstances and enact different laws for dif- 
ferent classes; but it must treat equally all 
similarly circumstanced or falling in one class 
and the difference in treatment must have 
some intelligible or rational connection with 
the difference in circumstances and not be 
arbitrary. Discrimination among persons in 
one class or similarly circumstanced whether 
apparent on the face of the statute or result- 
ing in practice is ail that is prohibited under 
the clause. It is competent for the Legisla- 
ture to leave it to the discretion of an autho- 
rity to apply different laws to people in dif- 
ferent circumstances but always provided that 
it lays down a rational standard to guide its 
discretion or such a standard can be pre- 
sumed to exist; it cannot leave it to its arbi- 
trary or naked discretion.” 

(11) With these general observations we 
are in entire agreement. Whether, apply- 
ing these general principles, learned Judges 
were right m holding that the Uttar 
Pradesh Act which they were consider- 
ing was unconstitutional in certain respects 
it is not necessary for us to say. But clearly 
these principles have not been violated by the 
provisions of the Madras Act, which differs 
widely from the Uttar Pradesh Act. It is ob- 
vious that all persons against whom action can 
be taken under S. 110, Cr. P. C. would not 
necessarily fall within the definition of “habi- 
tual offenders” in S. 2(4) or within S. li)(l) of 
the Act. There may be instances of overlapping 
in the sense that the same person may fall with- 
in the scope of both the enactments. But then 
in such a case action could be taken under 
both. 

(12) Mr. Bhashyam, then contended that the 
Act also made a discrimination between persons 
coming under S. 2(4) and persons coming under 
S 16(1) of the Act. Under S. 3(1) the discre- 
tion is vested in the Government or the Dis- 
trict Magistrate to whom the powers of Gov- 


ernment are delegated to declare or not to 
declare a person to be subject to the piovisions 
of the A.ct. It is also provided that before any 
notification is issued in respect of any person 
under sub-s. (1) of S. 3 a reasonable opportunity 
shall be given to him to show cause against 
such issue of a notification. But under S. 16, 
sub-s. (1), there is no discretion vested in the 
Government nor is there any provision for a 
reasonable opportunity being given to a person 
who is deemed to be subject to all the provi- 
sions of the Act. Undoubtedly this difference 
is real. But the question is whether persons 
falling within S. 2(4) and persons falling vnth- 
in S. 16(1) can be said to be Loth similarly 
situated. We think net. 

A person may be registered as a member of a 
notified tribe under the Criminal Tribes Act 
even if he has not actually committed any of 
the offences mentioned in S. 2(4) of the Act 
& even though he may not have been required 
to give security for good behaviour under S. 110, 
Cr. P. C. He might have been registered be- 
cause he happened to be a member of a tribe 
which is addicted to the systematic commis- 
sion of non-bailable offences. If before the re- 
gistia^ion under tire Criminal Tribes Act a per- 
son is given an opportunity to show cause why 
his name should not be entered in the register 
or if after the registration a person included 
in the register is given an opportunity cf getting 
his name removed, it may be said that the 
Legislature did not find any necessity for again 
giving him an opportunity to show cause against 
the application of the Act to him. But the Gov- 
ernment may cancel the declaration which is 
deemed to have been made under S. 3(1). This 
the Government can do not only in the case of 
persons falling within S. 2(4) but also in the case 
of persons falling under S. 16(1) of the Act. 
Though it might have been more satisfactory if 
even persons falling under S. 16(1) had been 
given an opportunity to show cause against the 
automatic application of the Act to them, vet we 
cannot hold that because there is no such pro- 
vision, the Act is discriminatory. 

(13) The next contention of Mr. 73hashyam 
was that the provisions of the Act are incon- 
sistent with Art. 19(l)(d) of the Constitution 
which confers the right on all citizens “to move 
freely throughout the territory of India”. Sub- 
clause (d) has of course to be read with Art 19 
(5) which runs as follows: 


‘Nothing in sub-cls. (d), (e) and (f) of the 
said clause (Cl. 1) shall affect the operation 
of any existing law in so far as it imr/oses 
or prevent the State from making any law 
imposing, reasonable restrictions on the exer- 
cise of any of the rights conferred bv the 
said sub-clauses either in the interests 6f the 
general public or for the protection cf the in- 
terests of any schedule tribe ” 


Undoubtedly the Act does impose restrictions 
on the right of free movement. The question 
therefore is whether the restrictions imposed 
said to be reasonable and in the interests 
of the general public, because in this case it 
is not suggested that the restrictions are for 
the protection of the interests of any schedule 
tribe. It has been pointed out time and again 
that there cannot be any precise or exhaustive 
definition of the term “reasonable” nor can any 
definite tests be laid down to ascertain whether 
a particular restriction is or is nothin the in- 
terests of the general public. In this case. 
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however, we do not think that it can be serioi^- 
ly contended that the restrictions imposed by 
the Act are not in the interests of the general 
pubUc. Obviously the purpose of the Act is to 
prevent the commission of crime by persons 
who by reason of hereditary and traditional in- 

clinatioiis or by inherent nature are prone to 

commit serious ollence. Any legislation which 
has sucli a purpose must necessarily be in the 
interests of the general public who must be 
protected against a comparatively small section 
of the community likely to injure the members 
of the enlire community. 

(14) Are the restriclions then reasonable? Mr. 
Bhasiiyam contended that they are not. He 
impugned bolh the substantive and procedural 
provisions of tiie Act as not being reasonable 
Section 5 only requires every notilied ollender 
to intimate to the prescribed authority his 
place of residence and every change or intended 
change thereof and every absence or intended 
absence therefrom. The section does 
obligations on a notified ollender which it does 
not impose on other citizens. But here are 
many other conceivable cases in which intima- 
tion of change of residence and notice of ab- 
sence is necessary. Sometimes such intimation 
'is necessary for official purposes. we see 
nothing in the provisions of this se^ion which 
can be said to impose restrictions on the ri^ght 
of free movement, still less any unreasonable 

restrictions on that right. 

(15) Section 6 undoubtedly, indeed expressly, 

provides for the restriction of the movernents 

of notified oiTenders. It is not every notified 

offender that is made subject to the restiictions 

under this section. It is only if, in ” 

of the Government, it is f ^^ffpnder 
in the case of any particular notified offender 

that a notification declares him to be restric- 
ted in his movements to a specified area. Be- 
fore making such a declaration the Gowin- 
ment have to consider several important 

facts and circumstances, for Lj 

nature of the oflences of which the offender 
harbeen convicted and the circumstances in 
which they were committed and whether the 
offender follows any lawful and bona fide oc- 
cupation. The suitability of the area .c wffich 
his movements ai'e to be restricted h^s also 
to be considered and the tl°vernment shouW 
have regard to the opportunity \vhich 
offender is likely to have to earn liis living 
in such area adequately. The ?bvmus intention 
is that these restrictions are imposed oPjy on 
per.sons whose record shows that they are bl« y 
t,o be a menace to the general public. The 
Government are also empowered under S. / 
to cancel anv declaration made under S. 6. 
Tn _‘Dr. N. B. Khare v. State of Delhi, AIR 
1050 S C 211(B), the Supreme Court upheld 
an Aternment order which restricted the mov^ 
ments of Dr. Khare in the interests of public 
safety It is true that the action in that case 
was taken under a temporary enactment, where- 
Ts the Restriction of Habitual (Offenders Act 
fs a permanent one. It is also time that the 
notification imposing restrictions under S. 6 
nS not fix any period If the Government 

choose to cancel the declaration the 

mav continue till the end of the 
restricti offender. Nevertheless we 

hfnk^hSt the validity of the impugned pro- 

S„d such restrktLon. It is 


assumed that the notified offenders are per- 
sons who commit serious offences by habit 
and not on momentary provocation. If the 
movements of such persons are not restricted 
and they are allowed to be at large it may be 
difficult for the Government through their 
police to have a control over them and pre- 
vent them from committing offences. In spite 
of the provisions of the Criminal Tribes Act 
being applied to them we find from the sche- 
dule appended to the counter affidavit filed 
on behalf of the State that some of the peti- 
tioners who belong to Tiruchirapalli district 
have been convicted of offences at Jamshedpur, 
Jullunder, Poona, Bombay, Alipore and Ranchi. 

We hold, therefore, that S. 6 of the Act is not i 
void as the restrictions imposed by it must! 
be deemed to be reasonable and in the interests 1 
of the general public. 

(16) Mr. Bhashyam then contended that the 
procedural provisions of the Act are not rea- 
sonable in so far as they relate to persons 
coming under S. 16(1) of the Act. There are 
safeguards against hasty and illconsidered ac- 
tion so far as persons falling within the defini- 
tion of S. 2(4) of the Act are concerned. 
Firstly, they are given an opportunity to show 
cause against the issue of a notification under 
S.' 3(1). The Government are given discretion 
to issue or not to issue a notification. The 
rules framed under the Act provide even for 
the filing of a \vi*itten statement and permit 
the person against whom action is intended 
to be taken to appear in person or by pleader. 
But in the case of a person coming under S. 
16(1), learned counsel submitted there is no 
such opportunity given. He drew our atten- 
tion to the two decisions of the Supreme Court 
of United States in Minnesota Ex. Rel. —‘Pear- 
son V. Probate Court*, (1940) 84 Law Ed. 744(C) 
and —‘Buck v, Bell*, (1926) 71 Law Ed. 1000(D), 
to show that before the fundamental rights 
of a citizen are curtailed adequate safeguards 
are provided to ensure against the misapplica- 
tion of the provisions of a statute which has 
the effect of so curtailing his rights. There is 
some force in this complaint. An opportunity 
to show cause against the application of the 
Act to a person coming under S. 16(1) was 
evidently thought unnecessary presumably be- 
cause such person had that opportunity before 
he was notified under the Criminal Tribes Act. 
Section 8 of tlie original Act gave an oppor- 
tunity to any person deeming himself aggriev- 
ed by any entry made or ‘proposed to be 
made* in the register of notified persons to 
complain to the District Magistrate. The amend- 
ments to the Act made by Act 29 of 1943 ex- 
pressly provided for a reasonable opportunity 
to show cause against the issue of a general 
notification under S. 3 and before the re^s- 
tration of any member of the notified tribe. 
The fact however remains that such opportu- 
nity would have been given only before t^e 
passing of Madras Act 6 of 1948 and a long 
time might have elapsed since the registration 
under the Criminal Tribes Act. It would have 
been more satisfactory, if, before the new Act 
of 1948 was made applicable, the person con- 
cerned had been given an opportunity to show 
cause against it and the Government _ had a 
discretion either to issue or not to issue a 
notification under S. 3(1). Nevertheless w do 
not feel constrained to hold that on this ac* 
count S. 16(1) is void. The expression 
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sonable” is so wide and elastic that a Court 
should not ordinarily strike down any restric- 
tive provision as void as being not reason- 
able, unless it appears to the Court that a 
different view could not be taken with any 
justification. 

(17) Lastly, Mr. Bhashyan^ contended that 
the provisions of the Act imposing obligations 
and restrictions are inconsistent with Art. 20(2) 
of the Constitution which says : “No person 
shaD be prosecuted and punished for the same 
offence more than once”. It is impossible to 
describe the restrictive precautions taken under 
the Act as prosecution and punishment. “Pro- 
secuted and punished” have definite meaning 
and significance in the administration of crimi- 
nal justice, and in that sense the impugned 
Act does not provide for any prosecution or 
punishment except it be for contravening the 
provisions of the Act itself, in which case 
there is no question of any person being pro- 
secuted and punished for the same offence 
more than once. There is nothing in this ob- 
jection. 

(18) Mr. Bhashyam referred to the general 
policy of all civilised Governments to reclaim 
even the worst offenders and to make them 
honest citizens of the land by improving their 
conditions and giving them opportunities to 
lead a clean life and urged that the Act is 
not in accordance with such a policy as it 
more or less segregates certain persons' as per- 
petual offenders. It is not the province of 
this Court to embark on considerations of 
policy. The Legislature might feel that certain 
restrictions are necessary in the interests of 
general security and make special provision 
for settling those persons, though it is neither 
adequate nor comprehensive. In any event we 
cannot hold that any of the provisions of the 
Restriction of Habitual Offenders Act is un- 
constitutional and void because it is not in 
consonance with social idea. 

(19) The application is therefore dismissed 
There will be no order as to costs. 

A/K.S. Application dismissed. 
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JUDGMENT: The plaintiff is the appellant. 
He sued for the recovery of a sum of Rs. 1099- 
10-0. Though decreed in the trial Court, the 
suit was dismissed on appeal by the Subordi- 
nate Judge of Kumbakonam. The suit was 
instituted in the following circumstances : 

(2) The respondent herein, a land-holder, ob- 
tained a decree against one of his tenants one 
Balasubramania Padayachi, for arrears of rent 
in S. S. No._ 28 of 1937 on the file of the Re- 
venue Divisional Officer, Kumbakonam, and 
in execution thereof, brought the tenant’s hold- 
ing to sale. The property was purchased bv 
the appellant on 5-7-1943. Within 30 days of 
the sale, the judgment-debtor instituted pro- 
ceedings under S. 131, Madras Estates Land Act 
for setting aside the sale. This application 
was opposed by the appellant, who was the 
auction-purchaser, mainly on two grounds. The 
first \yas that the applicant did not comply 
with the requirements of S. 131, Madras Es- 
tates Land Act and the second was that the 
applicant had no subsisting interest in the pro- 
perty to enable him to maintain the application, 
the property having been purchased by third 
parties in execution of a money decree against 
him long before and the transfer having been 
recognised by the land-holder. 

These objections prevailed with the Sub- 
Collector, Kumbakonam, who heard the appli- 
cation with the resu] that the petition was 
dismissed. Thereupon the appellant obtained 
the usual sale certificate and also possession of 
the property through Court on 2-9-1943. Sub- 
sequently, the appellant attached the surplus 
sale proceeds in execution of a decree, which 
he obtained against the above mentioned Bala- 
subrarnsnia Psdayachi. When a claim was pre- 
ferred by the widow of the purchaser in execu- 
tion of the money decree to the surplus sale 
proceeds on the ground that the property in 
dispute belonged to her husband by virtue of 
th© earlier sale, the appellant objected to the 
same and contended that the sale proceeds be- 
longed to his judgment-debtor. The executing 
Court agreed with his objection and dismissed 
the claim petition with the consequence that 
he could proceed against the surplus sale nro- 
ceeds in execution of his decree 


uiie venKaiarama Aivar 
who acquired interes. in the suit properties by 

237 of 1944, alleging that the pro^rty in qu«: 
tion was purchased by his predecessor-in-iL 
terest in execution of a money decree and the 
transfer having been recognised by the land- 

Balasubramania 
Padayachi had no subsisting interest in the 
property and therefore the subsequent sale had 
no effect at all and would not, in any way, pre- 
judice the purchase of these properties by his 

predecessor-in-mterest. 


^ of the opposition by the present 

appellant, t^ suit was decreed and, in execu- 
tion of the decree, he was dispossessed. It may 
be mentioned here that one of the grounds of 
the jud^ent in Venkatarama Aiyar’s suit was 
the statement of the appeUant that, on the 
date when the property was brought to sale in 
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isxeci;tion of the decree in S. S. No. 28 of 1937, 
the judgment-debtor had no saleable interest 
in the property, the title therein having long 
before passed to the purchaser of the same 
earlirr in execution of another decree and the 
transfer having been recognised by the land- 
holder. 

(4) It is as a result of his having lost posses- 
sion of the property that the present suit came 
lo be laid. The plaint claim was made up of 
Ks. 750 being the purchase money which he paid, 
Ks. 115-7-0 being the costs in O. S. No. 237 of 
1944 and Rs. 100 being the costs incurred by 
him and the balance , as interest at 6 per cent 
per annum on the amounts due to him. The 
contention put forward by the plaintiif in the 
plaint was that, as the sale was void ‘ab initio’ 
and tliat nothing was purchased by him at the 
Cour: auction; the defendant was bound to 
make good the purchase money, which he de- 
posited into Court. 

(5) The suit was resisted on various grounds, 
the chief of then: being that the purchasers at 
the Court auction in execution of the decree in 
O. S. No. 193 of 1933 did not comply with the 
procedure laid down in Ss. 145 and 147, Madras 
Estates Land Act with the result that his judg- 
ment-debtor continued to be the registered 
‘pattadar’ and ( consequently, the defendant 
could validly bring the properties to sale, with- 
out impleading the previous auction purchasers 
and that, secondly, the plaintiff was estopped 
from questioning the validity of the sale, having 
adopted the same on two earlier occasions. 

(6) The trial Court decreed the suit, agree- 
ing with the contentions put forward on behalf 
of the plaintiff that the sale was ‘ab initio’ 
void, as, at the time of the court auction, the 
judgment-debtor had no subsisting interest in 
the property and that there was nothing which 
the plaintiff could purchase at that sale & that 
the plaintiif was not estopped from contending 
that the sale was void. 

(7) On appeal, the Subordinate Judge re- 

the judgment of the trial Court. His view 
n-as that the non-compliance by the purchasers 
in the earlier court auction with the procedure 
laid down in Ss. 145 and 147 enabled the land- 
holder to bring the property to sale validly and 
the failure to bring on record the transferees 
did not alfect the legality of the sale. He was 
also of the opinion that the plaintiff was pre- 
cluded from attacking the validity of the sale, 
having regard to the attitude adopted by him. 
both with regard to the application for setting 
aside the sale and the attachment of the surplus 
sale proceeds. 

(8) The correctness of this decision is ques- 
tioned in this second appeal on both the points 
by Mr. Gopalaswami Aiyangar, the learned 
counsel for the appellant. It is argued for the 
appellant that the lower appellate Court erred 
in not giving a definite finding on the question, 
whether the land-holder had recognised the 
transfer. I entirely agree with Mr. Gopala- 
swami Aiyangar that the lower appellate Court 
took an erroneous view of the law and failed 
to consider that point and if my decision is to 
rest on this, I would have to call upon the lower 
appellate Court to go into that matter and give 
a finding. But in the view I take of the other 
point, it looks to me to be unnecessary to adopt 
the course indicated above. The second appeal 
can be disposed of on the other ground of deci- 
sion adopted by the lower appellate Court. As 
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I have already stated above, the lower appel- 
late Court took the view that the plaintiff was 
precluded from contending that the sale was 
not valid. Mr. Venkatarama Aiyar, the learn- 
ed counsel for the respondent, supports the 
judgment of the lower appellate Court on this 
aspect of the case by citing to me certain deci- 
sions, which I will refer to presently. 

(9) Mr. Gopalaswami Aiyangar canvasses the 
finding of the lower appellate Court on this 
point and contends that there can be no ques- 
tion of any estoppel in a case like this. The 
rule of estoppel is embodied in S. 115, Evidence 
Act. Section 115 runs thus: 

“When one person has, by his declaration, act 
or omission, intentionally caused or permit- 
ted another person to believe a thing to be 
true and to act upon such belief, neither he 
nor his representative shall be allowed in 
any suit or proceeding between himself and 
such person, or his representative, to deny the 
truth of that thing. 

‘Illustration;’ ‘A’ intentionally and falsely 
leads ‘B’ to believe that certain land belongs 
to ‘A*, and thereby induces ‘B’ to buy and 
pay for it. The land afterwards becomes the 
properly of ‘A’ and ‘A’ seeks to set aside the 
sale on the ground that at tlie time of the 
sale he had no title. He must not be allow- 
ed to prove his' want of title.” 

(10) Based on this section, the contention of 
Mr. Gopalaswami Aiyangar is that there was 
no declaration, act or omission attributable to 
the plaintiff, acting upon which the defendant 
was, in any w'ay, prejudiced. It is not neces- 
sary for me to consider the soundness of the 
proposition put forward by Mr. Gopalaswami 
Aiyangar. The plaintiff was non-suited in the 
lower appellate Court which invoked the rule 
against approbate and reprobate in support of 
its judgment. 

(11) This doctrine is tersely stated by Sexut- 
ton L. J. in — ‘Verschures Oeameries Ltd. v. 
Hull and Netherlands Steamsliip Co.’, (1921) 2- 
KB 608 (A). What happened there was this. 
Certain goods were delivered by the owmers to 
the forwarding agents for forwmrding them to 
a customer in Manchester. Before the goods 
were actually delivered to the customer the 
owners directed the agents not to deliver them 
to the customer. Despite this, the agents de- 
livered the goods to the customer. The owners 
thereupon^ invoiced the goods to the customer 
and also sued him for recovery of the amount. 
The owners, having failed to get satisfaction 
of the decree, wanted to proceed against the 
agents. The question was whether the owners 
could proceed against the agents also having 
elected first to proceed against the customer. 
The Court of apical held that the owners could 
not proceed against the agents. Dealing with 
the argument put forward on behalf of the 
owners that it was not easy to see why the 
act of the owners should enure to the benefit 
of the agents, who were no parties to the ac- 
tion for goods sold and delivered and who have 
in no way altered their position in consequence 
of any election involved in bringing that action, 
Scrutton L. J. summed up the position thus: 

“A plaintiff is not permitted to ‘approbate and 
reprobate*. The phrase is apparently borrow^ed 
from the Scotch law', w'here it is used to ex- 
press the principle embodied in our doctrine 
of election, viz., that no party can accept and 
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reject the same instrument, — ‘Ker v. Wau- 
■chope, (1819) 1 Bligh 1, 21 (B); — ‘Douglas 
Menzies v. Umphelby’, (1908) A C 224, 232 
(C). The doctrine of election is not, how- 
ever, confined to instruments. A person can- 
not say at one time that a transaction is valid 
and thereby obtain some advantage to which 
he could only be entitled on the footing that 
it is valid, and then turn round and say that 
it is void for purpose of securing some ether 
advantage. This is to approbate and repro- 
bate the transaction. ' 

(12) This principle was applied to the case 
of a sale in our Court by Burn J. in — 'Bonagiri 
Sreeranaulu v. Venkatanarasimham*, AIR 1938 
Mad 1004 (D). There a person, who had a 
decree against a father and his three sons, 
:first objected to the sale of the son’s share in 
the joint family properties by the Ofiicial Re- 
ceiver in the insolvency of the father. He 
then allowed the sale and also took part in it. 
After the sale was concluded, he protested 
against it but later on he not only withdrew 
his protest but received his share of the sale 
proceeds from the Official Receiver’s sale. 
Having done all this, he sought to bring to 
sale the son’s share in the joint family property 
in execution of his decree. When the matter 
came up finally before this Court, it was de- 
cided by Burn J. that having approved of the 
sale, as seen from the various acts of his, he 
was precluded from contending subsequently 
that the sale was void. 

(13) Mr. Gopalaswami Aiyangar, the learned 
counsel for the appellant sought to distinguish 
those decisions on the ground that in this case 
it is not the appellant that is repudiating the 
sale but it is the decree of the Court that has 
resulted in rendering the sale void and de- 
priving the appellant of the possession of the 
property. His argument is that the interposi- 
tion of a decree makes all the difference and 
the decisions cited by Mr. Venkatarama Aiyar 
have no application to this case. I do not 
think I can agree. 

(14) No doubt it is the decree that has de- 
prived the appellant of the property. But it 
'Cannot be overlooked that the appellant v/as 
fully aware of the situation, viz., that the judg- 
ment-debtor at the time of the sale had no sub- 
sisting interest, he having lost all his interest 
long before the property was brought to sale 
and the transfer having beeji recognised by the 
landholder as can be seen from his assertion 
in the proc^dings for setting aside the sale and 
yet he deliberately chose to stand by it and 
obtained an advantage for himself. 

(15) The decree in question was only the re- 
suit of facts and circumstances which rendered 
the sale ab initio’ void of which the appellant 
was fully aware Having adopted the sale as 
a vahd one with full knowledge that the sale 
was a void one and that he purchased nothing 
at that sale, for his own purpose, and thereby 
•obtained an advantage he cannot turn round 
and say that he must be put back in the same 
position in which he was prior to the sale, mere- 
^ because it turns out later on that the course 
followed by him was to his disadvantage 

(16) It was next urged by Mr. Gopalaswami 
Aiyangar that the rule against approbate and 
reprobate is nothing but another form of es 
toppel and can have no application to a case 
like this. He referred me to a passage in the 
Law of Estoppel by representation by Spencer 
(Bower at page 214. The passage runs thus • 
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The basic principle underlying all these cases 
is that where ‘A*, dealing with ‘B’, is con- 
fronted with two alternatives and niutually 
exclusive courses of action in relation to such 
dealing, between which he may make his 
election and ‘A’ therefore so conducts him- 
self as reasonably to induce ‘B’ to believe 
that he is intending definitely to adopt the 
one course, and definitely to reject or re- 
linquish the other, and in such belief alters 
his position to his detriment, ‘A’ is precluded, 
as against ‘B’, from afterwards resorting to 
the course which he has thus deliberately 
declared his intention of rejecting. This 
principle is in some of the authorities en- 
unciated, without the actual use of the word 
‘estoppel’, as if it were part of the doctrine 
of ‘election’ or ‘waiver’, or is expressed in 
the form of the rule against ‘approbation 
and reprobation’.” 

(17) What is argued by Mr. Gopalaswami 
Aiyangar, is that the rule against approbate 
and reprobate or the rule of election would 
arise only in cases, where two remedies are 
open, but if a party has only one remedy, 
it cannot be said that he could elect a remedy. 
He contended further that the cause of ac- 
tion, so far as his client was concerned was 
the deprivation of possession of the property 
and, so long as his possession was not dis- 
turbed, he had no cause of action to sue the 
decree-holder for refund of the amount, which 
he deposited under the void sale. I do not 
think I agree with him. In this case, at the 
time when he opposed the application for set- 
ting aside the sale, two remedies were open 
to him. One was to have the sale set aside 
and get back his money and the other was 
to stand by the sale and take the consequences. 

(18) Under O. 21 R. 91, Civil C. P. the 
auction purchaser can have a sale set aside 
in certain circumstances. That rule is in the 
following words : 

“The purchaser at any such sale in execu- 
tion of a decree may apply to the Court 
to set aside the sale on the ground that 
the judgment-debtor had no saleable interest 
in the property sold.” 

The question is whether this provision of law 
is applicable to sales held under the Madras 
Estates Land Act. S. 192, sub-s. (1), Madras 
Estates Land Act lays down that the Provin- 
cial Government may from time to time make 
rules consistent with this Act declaring that 
any provision of the C. P. C., 1908, shall not 
apply to sui‘us, applications, appeals or other 
proceedings under this Act in any civil or 
revenue Court or to any specified classes of 
such suits, applications, appeals or proceedings 
or to applications or other proceedings before 
the tribunal constituted under S. 185-A or 
shall apply to them subject to modifications 
and additions specified in the rules. 

(19) It is clear from this section that 
unless any of the provisions of the Civil Pro- 
cedure Code are specifically excluded, they 
will have application to suits, applications or 
appeals or other proceedings under the Madras 
Estates Land Act. Since O. 21, R. 91 is not 
one of the provisions that has been exclud- 
ed, an auction purchaser is entitled to resort 
to this provision of law and to have the 
sale set aside on the ground that the judg- 
ment-debtor had no saleable interest in the 
property sold. If so, in this case the auction 
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purchaser, that is the appellant, could pursue 
his remedy and get back his money. 

(20) Mr. Gopalasvvami Aiyangar seeks to get 
over this by arguing that since this provision 
is repugnant to the provisions of S. 131. Madras 
Estates Land Act. the remedy under O. 21 R. 
91 is not available to an auction purchaser 
like the present appellant. I do not think there 
is any force in this contention. S. 131, Madras 
Estates Land Act provides only for setting 
aside a sale by a judgment-debtor and does 
not contemplate an application by the auction 
purchaser for that purpose. So, there is no 
repugnancy between O. 21 R. 91 and S. 131, 
Madras Estates Land Act which, in my opi- 
nion, corresponds to O. 21 R. 89, the former 
contemplating an application by the auction 
purchaser and tl^e latter an application by the 
judgment-debtor. 

It is thus clear that there were two remedies 
open to the auction purchaser (1) to repu- 
diate the sale, have it set aside and get back 
the amount, which he deposited and (2) to 
adopt it and get whatever advantage he could 
therefrom. Despite his knowledge about the 
ilature of the sale, he chose to affirm it and 
stand by it. In view of the fact that, in this 
case the auction purchaser could avail him- 
self of O. 2l R. 91, having known the defects 
in the sale before its confirmation, it is un- 
necessary for me to consider the question 
whether a purchaser at an auction sale, which 
turns out to be ‘ab initio’ void has to wait 
till he is deprived of the possession of the 
property and has no remedy to repudiate the 
sale and claim a refund of the purchase money 
before that, in spite of his knowledge that no 
title passed to him in the property since the 
judgment-debtor had none at the time of the 
sale. 

(21) My conclusion is that a person, who 
adopts a sale with full knowledge that nothing 
was purchased by him at the sale by reason 
of the judgment-debtor having ceased to have 
any interest therein and derives some benefit 
thereby, is precluded from subsequently con- 
tending that the sale was void and that he 
Bhould get a refund of the purchase money. 
To such a person, the doctrine that a person 
cannot approbate and reprobate is applicable. 

(22) In the result, the second appeal fails 
and IS dismissed. No costs in this Court. Leave 
granted. 

B/V.R.B. Appeal dismissed. 
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Annamalai Reddi and others, Petitioners v. 
Abdul Sathar Sahib, Respondent. 

Criminal Revn. Case No. 131 of 1952 and 
Criminal Revn. Petn. No. 122 of 1952, D/- 9-9- 
1952. 

(a) Criminal P. C. (1898), S. 133 — Petitions 
under Chaps. 11 and 12 — Magistrate can pro- 
ceed under S. 133. 

Though the petitions are presented un- 
der Chaps. 11 and 12, it is perfectly com- 
petent for a Magistrate to proceed under 
S. 133. Section 133 does not oust the juris- 
diction of a Magistrate to proceed under 
S. 147 and vice versa. The only restriction 
naturally is that when proceedings are in- 
situted and action taken under S. 
133, orders under Section 147 can- 


not be passed since the two sets of pro- 
ceedings are under entirely different 
chapters, governed by different procedures 
m detail, and orders are made for entirely 
different purposes. 4 Mad 121 and Obiter 
in 1 Weir 143, Held not followed in AIR 
1914 Mad 712; 12 Cri LJ 43 (Cal), r\ om 

Anno; Cr. P. C.. S. 133 N. 5. 


(b) Criminal P. C. (1898), Ss. 133 to 137 — 

Order under, when can be passed, indicated* 
Case law discussed. (Para 7) 

Anno: Cr. P. C., S. 133 N. 3. 

(c) Criminal P. C. (1898), S. 133 — Public 
nuisance — Shops walled from outside — This 
is both an obstruction and public nuisance, 
since it affects unascertained members of pub- 
lic whose ordinary avocation may take them 
to neighbourhood of the shops. (Para 6) 

Anno: Cr. P. C., S. 133 N. 10, 14. 

L. S. Veeraraghava Iyer, for Petitioners; V 
Rajagopalachari, for Respondent; Public Pro- 
secutor, for the State. 
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ORDER: This is a Criminal Revision case 
which has been filed against an order made 
under S. 143, Criminal P. C. 

(2) The fatts are: On proceedings which 
were initiated by petitions under S. 147, Crimi- 
nal P. C., but which were taken on file and 
proceeded with under Ss. 133 to 143. Criminal 
P. C,, Chap. 10 (Public Nuisance) this order 
under S. 143 came to be made in regard to the 
putting up of a wall in front of certain shops in 
Avalurpet village. In the village of Avalurpet 
there is Grama Natham of the extent of 7 cents 
adjoining the village and comprised in R. S. 
ISO/IA. On the eastem side of this Grama 
Natham and inside that Grama Natham there 
are number of shops belonging to Abdul Sathar 
Sahib. This village of Avalurpet consists of an 
overwhelming majority of Hindus and a small 
minority of Muslims. These Muslims among 
themselves are divided. The owners of these 
shops and other shops and supporting this 
Abdul Sathar Sahib are Muslim householders 
consisting of ten in number. There can be no- 
dispute that 1950 feelings between these ten 
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Muslim householders and the Hindu inhabitants 
had became strained. Therefore what the Hindu 
respondents did was that they put up a wall 
practically adjoining the front of these shops 
and purported to enclose the rest of the Grama 
Natham and made it into Gandhi Park. On a 
portion of this Grama Natham a masonry 
platform has been put up on which a statue 
of Mahatma Gandhi has been installed and 
another cement platform has been put up but 
without anything being erected thereon. 

The learned Magistrate who enquired into 
this matter and who inspected this area found 
that this alleged conversion of the site into a 
park was nothing more than a mere pretence. 
He found there no shrubs or flower plants ex- 
cepting two old rain trees. The only substan- 
tial structure was the cement granite wall six 
feet high put up in front of these shops and 
practically adjoining it and with a small open- 
ing at the place shown in the plan filed in this 
case. This opening itself was secured by doors 
and it was locked and the I^ey was with respon- 
dent 2. In other words, by constructing this 
wall the respondents effectively walled-in the 
shops and cut off all access thereto by the vil- 
lagers. The result was that the shops remain- 
ed closed for three months. Only after the 
Sub-Collector of Tindivanam came to the spot, 
he opened the door at DE and the shops became 
accessible through that opening. The narrow 
passage left between the front of the shops and 
the wall and the narrow opening let into the 
wall made the shops, according to the learned 
Magistrate who inspected the place, to look 
like cells in a prison enclosed by high prison 
walls and within the enclosure with very little 
elbowroom. 

Therefore Abdul Samad Sahib, one of the 
shop-keepers therein, filed an application un- 
der S. 145, Criminal P. C., against Annamalai 
Reddi and two others in the Court of the Sub- 
Divisional Magistrate, Tindivanam, on 31-1-50 
Another application under Ss 144, 147 and 148 
was filed by Abdul Sathar Sahib, the undivided 
brother of that Abdul Samad Sahib^ against the 
same respondents in respect of some other shop 
there on 3-2-1950. The former application was 
referred to the Civil Inspector of Police, Ginsee 
for report. The Circle Inspector who has in^ 
spected the place and who has been examined 
as a prosecution witness testified that he visited 

6-2-1950 and submitted his report 
Ex P-2 and warned the Hindus not to pereist 
in this course of conduct and that they did not 
heed his words and that he then visited the 
spot on 8-3-50 along with the District Superin- 
tendent of Police and they found the state of 
things unaltered and these Muslims shoi>. 
keepers put to trouble. Then these proceed- 
mgs were proceeded with under S. 133 and 
which it was perfectly competent for the Maeis 
trate to do though the proceedings were ore- 
sented under Chaps. 11 and 12, Criminal p c 
There is no dispute that the correct procedure 
prescribed under Ss. 133 and 143 had been fol 
lowed in this case. The learned Magistrate 
came to the conclusion that the place on which 
this wall had been constructed is a public place 
and a public way and that it constitutes an 
obstruction and a nuisance and that the public 
right set up by the respondents is bogus and 
passed an order for demolition of the same and 
it is against this order that the present Criminal 
Revision has been filed. 


(3) In this case we have to consider four 
points viz., (i) whether the wall which has been 
ord6i6ci to bo demolished has been put up 

a public way or a public place; (ii) whether it 
constitutes an obstruction and a nuisance- (iii) 
whether the public right set up by the respoii- 
dents (in the lower Court) is bogus or bona 
fide & (iv) whether in a petition under S. 147 
the Magistrate can proceed under Chap jO 
133-143, Criminal P. C. 

(4) On all these three points I have come to 
the same conclusion as the learned Magistrate 
and here are my reasons. 

(5) Point 1; — That the place on which ths 
wall has been constimcted is a public place and 
a public way cannot be seriously disputed The 
place itself is registered as Grama Nathan 
bearing R. S. No. 150/lA. It is in evidence 
that the public are using it not for the celebra- 
tion of Muthalamman and Mariamman festi- 
vals as was sought to be set up but for display 
of fire works on festive occasions. The celebra- 
tion of festivals was sefup in order to make 
out that the Hindus were in exclusive posses- 
sion and had the exclusive user of the property. 
The respondents when examined by the Sub- 
Divisional Magistrate of Tindivanam on l-3-5d 
took up this position. Then when examined by 
the Executive First Class Magistrate, Tindiva- 
narn, on 13-8-1951 after the case was remanded 
they stated tiiat thG laud iii dispucG was in 
possession and the petitioners had no right to 
iwssession. ^ Respondent 3, however, admitted 
that the said place belongs to the public and in 
joint written statement filed on 13-8-51 before the 
same Magistrate they admitted that the co.t 5 - 
cemed land is vacant site comprised in R S No 
loO/lA mth the extent of 12 cents being Grama 
Natham intended for the use of the villagers. 
Exhibits D. 1 and D. 2 also did not lend any 
support to the contention of the respondents. 
It is clear that the land is Government Poram- 
boke and is a public place. The learned Magis- 
trate who inspected the place found that it was 
also being used as a public way. This land lies 
between the Avalurpet-Chetput Road and the 
private property of petitioners and others. Near 
the point F in the plan filed in this case the 
Avalurpet-Chetput Road and the Bazaar street 
meet and the former is bus route. This plot 
now enclosed by the compound wall is neces- 
sary for the convenient use of both the roads 
both for vehicular as well as passenger traffic 
In short it falls within the definition of a public 
road ^thin the meaning of S. 3(13), Madras 
Local Boards Act, 1920, where a public road is 
defined as meaning and including the drains 
attached to any such road, public bridge or 
causeway and the land which whether* entered 
or not by any pavement, verandah or other 
structure, lies on either side of the road way 

M the boundaries of the adjacent property, 
whether that property is private pro^rty or 
property belonging to Government. This pub- 
lic place and public way have not become the 
property o/ the villagers and the Panchayat 
Board which hastily passed a resolution, and 
which resolution is not being produced, had no 
authority to deal with this land. P. W. 1 ad- 
rnitted that the land is not vested in the Pan- 
chayat Board and for erecting a permanent 
structure or wall the orders of the Govern- 
ment are necessary. He also admitted that no 
such order has been passed either bv the Re- 
venue Department or by the Government. TTiere- 
fore, point 1 has to be decided in the affirmatiw* 
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(6) POINT 2: — I have already indicated 
sufliciently to show that this wail constructed 
on a public place and a public way constitutes 
an obstruction and nuisance. It was sought to 
be suggested that this will only hit tlie shop 
keepers and not the public. Tne evidence in 
this case shows that this obstruction would also 
alfect the unascertained rnemljcrs of the public 
whose ordinary avocations may take them to the 
neighbourhojd of such shops, apart from tlie 
customeis & liial therefore this would constitute 
both obstruction as well as a public nuisance. 
Public nuisance is nuisance caused not only to 
the persons as in this case living in the shops 
but ai.so to, as I have just now pointed out, 
unascertained members of the public whose 
ordinary avocation may take them to neighbour- 
hood. ‘Queen Empress v. Jasoda Nand’, 20 All 
501 (A) and — 'Bcgg v. Lamessor’. 9 W R (Cr.) 
70 (B). In other word.s this is not merely a 
case of infringement of a private right or a 
private dispute which is outside the scope of 
Chap. 10, Criminal P. C. 

(7) POINT e: The powers embodied in 

Ss. 133 to 137 with regard to the obstruction of 
public ways, are not intended to be exercised 
where there is a bona fide dispute as to the 
existence of the public right; see — Tn re 
Narayan Jivan', 4 Bom L R 087 (C) where 
there is such a dispute, the Court should pass 
no order under those sections until the public 
right has been established by proper legal pro- 
ceedings, civil or criminal. See — ‘Basaruddin 
Bhuiah v. Baharali’, 11 Cal 8 (D); — Tn re 
Venkanna’, 2 Weir 61 (E); — ‘Budhai Nath 
V. Nil Mahanto’, 4 Cal W N 500 (D; — ‘Askar 
Mea V. Snbdar I\Iea’, 12 Cal 137 (G); — *Lal 
Miah V. Nazir Khalashi’. 12 Cal 600 (H) and — 
"Queen Empress v. Bissessur Sahib’. 17 Cal 502 
(1). But the mere assertion of a claim of title 
made without reasonable ground, or honest be- 
lief in it, or honest intention to support it will 
not oust a criminal Court of its jurisdiction 
under Ss. 133 to 137 of the Code; — ‘Luckhee 
Narayan v. Ran; Kumar’. 15 Cal 564 (J); — T7 
Cal 562 (I)’; — ‘Nasaruddi v. Akiruddi’, 3 Cal 
W N 345 (K); — ‘Mukundalal Dey v. Haribole 
Saha’, 2 Cal W N 554 (L>; — ‘Upendranath 
Bhuttneharjee v. Khitish Chandra’, 23 Cal 499 
(M); — ‘Queen Empress v. Kedarnath’, 23 All 
159 fN) — Belat Ali v. Abdur Rahim’, 8 Cal 
W N 143 (O) — Tn re Jaswatsangi’. 22 Bom 
988 at p. 995 (P). It is not open to any person 
illegally causing obstruction to public property 
to set up a bo^is question of title for the pur- 
pose of ousting the jurisdiction of the Magistrate 
and notwithstanding the raising of such a ques- 
tion the Magistrate is entitled to liear a case 
sufficiently to enable him to make up his mind 
whether or not bona fide question of title is 
raised. It is quite true that when it is found 
that this claim of title is advanced in good 
faith and is supported by prima facie respect- 
able evidence the Magistrate cannot proceed 
further and decide whether the title set up 
does or does not exist but must leave the matter 
to be decided by tlxe civil Court; — ‘Emperor 
V. Dost Muhammad’, 28 AH 98 (QR — ‘Matuk 
Dhari Tewari v. Hari Madhab Das’, 31 Cal 979 
(R); — Preonath Dey v, Gobordhonemalo’, 25 
Cal 278 (S): — ‘Rakhal Chandra v. Kailash 
Chandra’, 7 Cal W N 117 (T). In this case the 
Magistrate has followed the correct procedure 
and ha.s only come to the conclusion that the 
respondents’ claim was not a bona fide question 
of title but only an attempt to cause annoyance 


and inconvenience to the persons with whom 
they were -at enmity and their act amounted to 
obstruction and a public nuisance and made the 

order absolute under S. 137, Criminal PC* 

‘Nundo Gopal v. Kusum Kumari’, 1 Cal L j’434 

(U). 

(8) POINT 4:— Section 133 does not oust the 
jurisdiction of a Magistrate to proceed under 
S. 147 and vice versa. The contrary view held 
in — ‘In re Lindsay’, 4 Mad 12l (V) and a simi- 
lar obiter dictum in — ‘In re Lutchmiah Mais- 
try’, 1 Weir 143 (W) was not followed in — 
‘Karuppana Kowndan v. Kandasawmi’, AIR 1914 
Mad 712 (X). The only restriction naturally 
is that when proceedings are instituted and ac- 
tion taken under S. 133, Criminal P. C., orders 
under S. 147 cannot be passed since the two 
sets of proceedings are under entirely different 
chapters, governed by dilferent procedure in de- 
tail, and orders are made for entirely different 
purposes; ‘Abdool Rackman Mia v. Safar All’, 
12 Cri L J 43 (Cal) (Y). The instant case is not 
one such instance. 

There are no grounds to interfere with the 
correct order made by the learned Magistrate 
and it will be sufficient only to indicate to him 
that in regard to the further proceedings after 
S. 143, Criminal P. C., he must have recourse 
to the instructions given in G. O. No. 133 dated 
14-1-1933 dealing with the financing of the initial 
expenditure which might have to be incurred 
under S. 140(2), Criminal P. C. The initial 
expenditure should be debited to contingencies 
and the costs, if any, recovered from the parties 
should be credited to the miscellaneous head of 
account and in cases where the costs are not 
recovered separately but are included in the 
fine levied by the Court, the fine or realization 
should be credited to “Administration of Justice 
General Fees, Fines and Forfeiture”. 

In the result, this revision case is dismissed. 
B/R.G.D. Revision dismissed. 
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SUBBA RAO AND RAMASWAMI JJ. 

Brahmanandam Ramamma alias Ramalak- 
shmamma. Applicant v. Rupakula Venkata 
Lakshminarasimham and others. Respondents. 

Appeal No. 467 of 1948, D/- 10-10-1952. 

(a) Registration Act (1908), S. 17 — Will or 
adoption deed — (Hindu Law — Will). 

The question whether there is an inten- 
tion to create a disposition of property 
posthumously is one of fact depending 
upon the construction of the particular 
document. The intention of the testator 
has to be gathered primarily from the 
language of the will. 

By an instrument executed by him, the 
testator gave to his wife during her life- 
time specific property for her maintenance. 
The instrument was to come into effect 
after the death of the testator and the 
wife was appointed as the executrix. She 
was given the power to discharge the debts 
and take a boy in adoption, making him 
the office-holder and get the duties done 
by a deputy till the boy attained majority. 

Held that the instrument contained a 
testamentary disposition and that it was a 
will and not a mere authority to adopt 
requiring registration and that the adop- 
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tion made thereunder was a valid adoption. 
12 Mad 490, Rel. on; 18 Ind Cas 1006 (Mad), 
Not foil. (Para 11) 

Anno: Reg. Act, S. 17 N. 14 Pt. 3. 


(b) Hindu Law — Adoption — Motive of 
widow making adoption. 

Where a Hindu widow has proper autho- 
rity to adopt and the adoption is otherwise 
proper the motives of the widow in 
making the adoption are not relevant. 
The fact that she accepted a consideration 
lor giving the boy or getting the boy does 
not affect the adoption. The validity of an 
adoption must be judged intrinsically on 
its own merits and not with reference to 
considerations extraneous to it. Case law 

(Para 6) 


(c) Civil P. C. (1908), S. 11 — 
Hindu widow. 


Suit against 


Where a Hindu widow puts up a bona 
fide and serious contest in a suit, she re- 
presents the estate in such a manner as to 
bind the reversioners and the decision 
given in the suit constitutes res judicata 
even as against the reversioners. (Para 13) 
Anno: C.P.C., S. 11 N. 63 Pts. 7 to 9. 


N Subramaniam, for Appellant; P. Soma- 
sundai^rn^ p , Suryanarayana^ P. Satyanara- 
yana Raju and P. Ramchandra Raju, for Res- 
pondents. 

CASES CITED: 


(A) (’76-78) 4 Ind App 1 : 1 Mad 174 (PC) 

(B) (’98) 22 Bom 199 ^ ^ 

(C) (’98) 22 Bom 558 (FB) 

^3: 16 Cal 556 (PC) 

/ix 22: 29 Mad 161 

(E) ( 50) AIR 1950 Mad 601 :1950-1 Mad LJ 53' 

(G) (52) AIR 1952 Nag 199; ILR (1949) 

Nag 416 

(H) (’22) AIR 1922 Bom 382; 46 Bom 908* 

67 Ind Cas 850 

(I) (’35) 18 Nag LJ 1: 158 Ind Cas 1042 

146 Ind Cas 34( 

(S ml "K 

^006: 1913 Mad WN 199 
■IS Ind Cas 929 

(O) ( 25) AIR 1925 Mad 748: 87 Ind Cas 187 

(P) (’30) AIR 1930 PC 242: 10 Pat 187 (PCI 

(Q) (’36) AIR 1936 Pat 323: 15 Pat 151 ^ 

(R) (’35) AIR 1935 Cal 716- 159 Ind Ca. 487 

(S) (’22) AIR 1922 PC 162 (2) : 44 Mad 733 

(S ?335 li^ M’^d'4°lL'l4’a LJ 6'5T’ 

\’?0^4f ^7^M^a! ^3^0= ^ 


RAMASWAMI, J. : This is an appeal preferr^ 

^^5 decree and judgment of the learn- 

No ^ ^ original Suit 


(2) The facts are: — In Valiveru villase of Tenaii 
Taluk there was a karnam by namf r sitara- 

himself' and hi 

wife Mahalakshmamma and two daughters An 
napurnamma and the present plaintiff Ram^- 
ma. Both these daughters were married and the 
son of that Annapumamma is Kavutha Sambavva 
who was the plaintiff in O. S. No. 16 of 1916 on 
the file of the Temporary Sub-Court, Guntur 
The plaintiff’s husband is Brahmandam Venkatanl 
payya who as a inatter of fact has been livine 
with this Sitaramaiah for some years before his 
death and assisting him in his kamam’s job. This 
Sitaramaiah had no male issue. 


(3) In September 1907 this Sitaramaiah became 
seriously unwell and he executed on 12-9-1907 the 
following Will : 

'‘Will executed on 12-9-1907 in favour of Maha- 
lakshmamma, wife of Rupakulu Sitaramaiah, 
Brahmin, Inamdar residing at Valiveru, Tenali, 
Sub-District, Guntur District by Rupakula Sita- 
ramaiah, one of Punnayya Garu. Brahmin, Inam- 
dar and Karnam, residing in Valiveru village 
As you are my wife, as we have no male is- 
sues excepting female issue & as I who have been 
very ill for the last five days and afraid that 
I will not survive you should keep in possession 
after my death the entire movable and immov- 
able properties specified in the schedule here- 
under. 


In order to perpetuate our family you should 
bring and adopt a boy, where you will feel con- 
venient, from among the persons of our gotra 
as would be accepted by Sastras, transfer my 
Karnam ’s list in his name and have the work 
conducted through a gumastah until his mino- 
rity ceased. 

You should safeguard all the movable and im- 
movable properties owned by me till the mino 
rity of the adopted boy ceases, without alienat- 
ing them in any manner and deliver the said 
entire property to him after his minority ceas- 
ed. 

If you and the adopted boy should feel im- 
possible to live together, you should enjoy till 
your death 3 acres of land out of D. No. 87C for 
your maintenance without powers to sell, gift, 
mortgage, etc. You should discharge the debt 
due by me to others. 

This is the will executed )vith consent”. 

This will has been signed by Sitaramaiah and 
attested by no less than 8 persons and written 
by G. Subramanya Sastri. 


(4) On 21-9-1907 viz. nine days after executing 
the will this Sitaramaiah died and the activities 
of his widow are chronicled in Exs, A-3 to A-7.. 
Ex. A-3 is an Arji sent by the widow Mahalalcsh- 
amma a few days after the death of her husband & 
even before the execution of Ex. B-3, wherein 
she stated that the present plaintiff’s husband 
Venkatappayya had been brought into the family 
to help her husband in his duties as karnam even 
7 or 8 years before his death and that he got 
sufficient training and that he may be permitted 
to function in the karnam’s duties till she gets 
her adopted son within 7 or 8 days and till the 
list is granted in his favour. Ex. A-7 is a re- 
port to the Deputy Collector by the Tahsildar in 
pursuance of Ex. A-3 reporting the death of Sita- 
ramaiah on 21-9-1907 and that his widow pre- 
sented the above petition that she would adopt 
a boy in 7 or 8 days and on 13-3-1908 she had 
filed another petition that she intended to ad- 
opt the 1st defendant and requesting that his 
name might be registered as heir and that her 
son-m-law (Venkatappayya plaintiff’s husband) 
might be appointed as his deputy but that On 16- 
12-1908 she filed a petition denying the above and 
requesting to register the name of the boy that 
she may thereafter adopt, and that she had men- 
tioned therein that Mallayya had filed a civil suit 
for the validation of the adoption of the Istde* 

10 i^nQ Is another Arji by the widow 

dated 8-12-1908 wherein she claimed that she was 

pven authority to adopt under the will of hS 

husband dated 12-9-1907 and that he died on 21 

9-1907 but still she could not take any boy in 

customary objections, that she 
should not do so till she went to her mothers 
house after one year of the husband’s death and 
that she had already sent the Arji as per Ex. 
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A-3 on which Venkatappa 5 ^a was so appointed, 
and that in the interval when she went to her 
mother's house and returned the said Venkata- 
ppayya had secreted paddy turmeric, a paii* of 
bulls etc. as v/ell as the salary upto date besides 
Rs. 800/- worth of her movable property and re- 
fused to account for them and that he had also 
set up the adoption of the 1st defendant and also 
forwarded some applications with her signatures 
for adding the minor as list-holder in collusion 
with the 1st defendant's natural father by tak- 
ing 2 acres worth Rs. 14000/- from him and got 
a suit filed by him for declaration in the Dis- 
trict Court, after having handed over the origi- 
nal of the will to him, and had also secreted 
several of her documents; but that she never ad- 
opted the 1st defendant and requiring that the 
iiaid Venkatappayya may be removed from Kar- 
im's duties. The next in date is Ex. A-5 of 
1909, v;hich is a statement given by the widow 
Mahalakshmamma to the TahsUdar in the en- 
quiry following Ex. A-4 wherein she stated that 
Tenkatappayya got several forged documents and 
petitions into being and that she was contem- 
plating the adoption of some suitable boy and 
that the will executed by her husband is in the 
custody of Venkatappayya, who is not returning 
R to her. Ex. A. 6 is another such report dat- 
ed 30-8-1909 in which she had set up the adop- 
tion of one Sivaramakrishnayya on Ashadha 
Baluila 12 and that the 1st defendant was not 
adopted by her and that her brother Konduru 
Qriramulu may be appointed as deputy condi- 
tionaUy, and that if he was not so accepted as 
not qualified, the assistant Karnam Daita Sesha- 
yya may be appointed. 

(5> There were two litigations concerning the 
adoptions by this Mahalakshmamma. O. S. 
No. 76 of 1908, Sub Court, Guntur and re-num- 
hered as O. S. No. 62 of 1910 on the fUe of the 
Temporary Sub Court, Guntur, was filed by the 
jiresent first defendant who was then a minor 
and was represented by his natural father and 
next friend Mallayya. It was a suit for a de- 
claration that this Venkata Lakshminarasimham 
was Uie legally adopted son of the late R. Sita- 
ramaiah and for recovery of possession of the 
i^roperties concerned in that suit with mesne 
profits. The sole defendant was Mahalaksh- 
mamina, the widow of Sitaramaiah. The scope 
C'rf the contentions between the parties is indi- 
cated by the following issues framed : 

1. V/liether the plaintiff is the validly adopted 
son of the defendant? 

S'. OTiether the suit has been properly valued? 
3. Wlietl^er the suit is bad for want of a pra- 
yer as to the defendant's maintenance? 

^le contention of Mahalakshmamma before the 
teamed Subordinate Judge was that if. was quite 
tm.e that her husband had executed the original 
ci tile will, copy of which is Ex. B-1 reproduced 
aoove, and that ho had also given her authority 
to adopt therein but that she did not adopt this 

/-ciiKatii L'^kshiTiinarasimliiini cis Alleged And tliAt 

this adaption has been concocted by her son-in- 
law Venkatappayya, the husband of this plain- 
tiff, for ulterior object of his own. In fact dur- 
Big tile course of the trial, as seen from the judg- 
ment of the learned Subordinate Judge, this 
Mahalakshmamma even sot up a trial (sic) ad- 
option of an elder brother of this Venkata 
Lakstiminarasimhan and stated that as this 
elder boy was found to be dull and not suitable 
Jot adoption the idea was discarded. In the 
suit however she was discreetly silent about her 
adopting T. Sivaramakrishnayya on 14-7-1909 
which had been mentioned by her in the Arjl 


to the TahsUdar, mentioned above. In other 
words, this Mahalakshmamma had a straight 
fight and severely contested fight with this first 
defendant on the question whether she adopted 
him or not. The learned Subordinate Judge 
came to the conclusion: 

“I have given the case my best and most an- 
xious consideration and I feel that I cannot 
come to any other conclusion than that the 
minor plaintiff was in fact adopted by the de- 
fendant some time after the date of Ex. A-(i. 
e., Ex. B1 here). I find the issue accordingly 
for the minor plaintiff”. 

There were appeals therefrom to the High Court 
and these appeals are A. S. Nos. 12 and 13 of 
1913 and they were disposed of by Sir John Wallis 
C. J. and Coutts-Trotter, J. The learned Chief 
Justice dismissed the appeals observing among 
other things : 

“The Subordinate Judge has found that the 
adoption is proved and I see no reason to 
differ from his conclusion. It is admitted that 
Sitaramaiah the last male owner left a will 
in which he enjoined on his widow to make 
an adoption”. 

The learned Chief Justice then proceeded to 
examine the relevant documents viz Exs. A-3 
to A-7 which have been referred to above and 
held : 

“On the whole it seems to me that the docu- 
mentary evidence and the respectable evidence 
of the revenue Inspector sufficiently prove the 
adoption and the conclusion I have come to 
is that the judgment of the Subordinate Judge 
should be confirmed and the appeal dismissed 
with costs". 

In this Coutts-Trotter, J. agreed and stated: 

"I agree for the same reasons, I think this 

is a perfectly hopeless appeal These 

four documents are not only damaging to the 
appellant’s case but wholly inconsistent with 
any other conclusion than that the adoption 
had taken place somewhere in the month of 
November 1907. I agree that the appeal should 
be dismissed with costs”. 

Thus ended the fii-st round of litigatibn. 

(6) We have just mentioned before that Sita- 
ramaiah had two daughters and that one 
daughter was Annapumamma ALIAS Punnamma. 
This Pimnamma’s minor son Kavutha Sambayya 
filed O. S. No. 102 of 1915 and re-numbered as 
O. S. No 16 of 1916, on the file of the Temporary 
Sub Court, Guntur, represented by his paternal 
uncle and next friend Kavutha Lak^mayi^ In 
this suit this Sambayya impleaded his grand- 
mother Mfdialakshma as the first defendant, his 
own mother as the second defendant, his aunt 
the present plaintiff as the third defendant and 
an infant boy of hers as the fourth defendant 
and the adopted son Venkata Lakshminarasim- 
liam, the present first defendant, as the fifth de- 
fendant and the other person who is said to have 
been adopted by Mahalakshmamma on 14-7-1909 
and which she did not set up in the prior suit 
as the sixth defendant. We may at once elimi- 
nate this sixth defendant by pointing out that 
nobody worried about this adoption Including 
himseif and under issue 4 the learned Subor- 
dinate Judge who disposed of that suit stated: 

“In this suit no evidence had been let in to 
prove the alleged adoption of tire 6th defendant 
and I find on this issue that his adoption is not 
proved”. 

Thus, it will be seen that the real contest was 
once again between Sambayya and this first de- 
fendant because the grandmother Mahalaksh- 
mamma never accepted thta adoption of the first 
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••defendant as having been made and the mother 
and the aunt of this Sambayya did not dispute 
that position. On the other hand, both the 
daughters of Mahalakshmamma as well as Maha- 
Jakshmamma only stood to gain by denying the 
adoption. The scope of that suit is indicated 
by the following issues framed in the case : 

"1. Whether the document attacked in the 
plaint as not genuine and valid is genuine 
and if so whether it is a will? and if not 
will, whether the 5th defendant’s adoption 
is true in fact and valid in law? 

2 . Whether the suit is not maintainable on the 

ground that remoter reversioners, the plain- 
tiff and the 4th defendant should be held 
to have been duly represented by the 1st 
defendant in O. S. No. 62 of 1910 on the 
file of this Court? 

3. Whether this suit to set aside the 5th defen- 

dant's adoption is time-barred? 

4. Whether the 6th defendant’s adoption is true 

and valid? 

0 . To what relief, if any, is the plaintiff entitl- 
ed? 

6. Does not the judgment in O. S. No. 62 of 1910 
bar plaintiffs’ present suit for the reasons 
urged in plaintiff’s reply statement dated 
22-8-1916 

That suit was for a declaration that the will re- 
produced above was not true and valid and se- 
condly that the adoptions set up were false and 
invalid and that if they were left unchallenged 
they would throw a cloud over the body in ‘re- 
version and that therefore a declaration was 
sought for. The learned Subordinate Judge 
found on the evidence on record that the will 
v/as genuine and that it was executed by late Sita- 
ramaiah. Then as regards the prayer for a de- 
claration he found that the suit should be dis- 
-missed on two grounds viz. limitation and Tes 
judicata’. On the question of limitation the 
learned Subordinate Judge found that the suit 
should have been filed within six years of plain- 
tiff’s knowledge of the adoption and not having 
been filed so, it was barred under Art. 118 of 
the Limitation Act. 

On the question of ‘res judicata’ he came to 
■the conclusion that there was a ‘bona fide’ and 
serious contest between Mahalakshmamma repre- 
senting the estate and the adopted son and that 
there was neither fraud nor collusion between 
herself and the adopted son and that therefore 
the entire body of reversioners was bound by 
the decision in O, S. No. 62 of 1910. The learned 
•Subordinate Judge repelled the grounds which 
were put forward before him for making out that 
Mahalakshmamma did not so represent the estate 
as to bind later reversioners by putting forward 
two pleas viz. that in the appeal in the High 
Court Mahalakshmamma did not seriously press 
the contention that the fifth defendant’s adop- 
tion even if true was invalid because in making 
the adoption she had taken a bribe in that she 
got the natural father of the adopted boy to gift 
two acres of land to her second son-in-law 
Brahmandum Venkatappayya, the husband of the 
present plaintiff, as a condition for the 1st defen- 
dant (Mahalakshmamma) adopting the fifth 
defendant; and secondly that Mahalakshmamma 
did not contend that the will of her husband 
was only an authority to adopt and registrable 
and that therefore any adoption made there- 
under is invalid. The learned Subordinate Judge 
has cited a number of decisions viz. — ‘Vellanki 
Venkatakrishna Rao v. Venkata Rama Lakshmi’ 

1 Mad 174 (PC) (A), — ‘Mahabelshwar v. Durga- 
fcai’, 22 Bom 199 (B), — ‘Ramachandra v, Mulji 


Nanabhai’, 22 Bom 558 (FB) (C), — ‘Bhasba 
Rabidat Singh v. Indar Kunwar’, 16 Cal 556 (PC) 
(D) and — ‘Murugappa Chetti v. Nagappa Chetti’, 
29 Mad 161-163 (E) and to which we can add the 
decisions of — ‘Lakshminarayana v. Sundara 
Ramayya’, reported in AIR 1950 Mad 601 (P) and 
— ‘Govinda v. Shenfad’, reported in AIR 1952 Nag 
199 (G) and — ‘Narayan v. Gopal Rao’, AIR 
1922 Bom 382 (H) for holding that where the 
widow had proper authority to adopt and the 
adoption was otherwise proper the motives of the 
widow in making the adoption are not relevant 
and the fact that she accepted a consideration 
for giving the boy or getting the boy would not 
affect the adoption and the courts should not be 
astute to defeat adoptions on such grounds. In 
fact courts have gone to the extent of laying down 
that the fact that an adoption was made mali- 
ciously or spitefully to defeat the claims of 
reversioners or to spite adoptee’s daughters and 
not on account of any consideration for the 
spiritual welfare of the husband would not make 
the adoption Invalid if it was otherwise valid. 
— 'Bhim Rao v. Punjab Rao', 158 Ind Cas 1042 
(Nag) (I), — ‘Kandaswami Goundan v. Chinnam- 
maV, AIR 1933 Mad 540 (2) (J). The validity 
of an adoption in other words must be judged 
intrinsically on its own merits and not with 
reference to considerations extraneous to it. — 
‘Panyan v. Rama Lakshmamma’, AIR 1932 Mad 
227 (K). 

In regard to the second ground that in O. 

S. No. 62 of 1910 the first defendant could not 
and did not impeach the validity of the first 
defendant's authority to adopt given in Ex. I 
(Ex. B-1 here) this was repelled by the learned 
Subordinate Judge on two grounds. On the one 
hand the position of law at that time was 
doubtful. It was by no means clear at that time 
that this question could be raised. In — Lakshmi 
V. Subramanya', 12 Mad 490 (L) in a well con- 
sidered judgment two Judges of the Madras 
High Court held that a document similar to Ex. 

I (Ex. B-1) containing a provision for life for 
a widow’s maintenance in case of disputes with 
the adopted son was a will. Subsequently in — 
‘Santhana Sooramma v. Santhana Mangayya’, 
18 Ind Cas 1006 (Mad) (M) a similar document 
was held not to be a will. But in this case of 1913 
there was no reference to the prior case in — 
‘Lakshmi v. Subramanya’, (L) and there was no 
discussion as to how a disposition of maintenance 
for life by a testator did not amount to a testa- 
mentary disposition. Therefore it was a very doubt- 
ful legal question at that time and this Maha^ 
lakshmamma could not legitimately be expected 
to raise such a plea. Secondly, as a fact fought 
tooth and nail this Venkata Lakshminarasimham 
and asserted that not'withstanding any authority 
to adopt which might have been given by her 
husband, she did not adopt him at all. The 
learned Subordinate Judge in these circumstances 
held that the fact that the validity of the authO“ 
rity to adopt given by Ex. 1 was not questioned In 
that suit would not affect the ‘bona fides’ or fair- 
ness of the 1st defendant’s contest of that suit. 
Therefore, he held that the suit of K. Sambayya 
was barred by ‘res judicata’ by reason of the 
decision in O. S. No. 62 of 1910. Then on that 
conclusion the learned advocate appearing for 
Sambayya had contended that it was no doubt 
true that a declaration could not be granted in 
those circumstances so far as Venkata Lakshmi- 
narasimham was concerned. But it was pressed 
that in the possible contingency of this Venkata 
Lakshminarasimham dying and Mahalakshmamma 
trying to make a fresh adoption on the strengto 
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of the authority given by Ex. I, a declaration of 
the nature sought lor by the plaintill therein 
would be necessary lor him. The learned Subor- 
dinate Judge has gone into this question whether 
Ex. 1 is a will or only an authority to adopt and 
came to the conclusion for reasons which will be 
discussed later that Ex. 1 (Ex. B1 here) is not a will 
but only an authority to adopt. On this conclu- 
sion he logically pursued up the adoption set up 
by Venkata Lakshminarasimham and denied by 
this Sambayya and came to the conclusion that 
the adoption was true but that inasmuch as 
Ex. I (Ex. B. 1) was not a will but an authority 
to adopt, it should have been registered and not 
having been registered the adoption made there- 
under was invalid. The learned Subordinate 
Judge wound up his judgment by stating: 

“In my finding on is.sue 1, I have already held 
that Ex. 1 is not a will and is not valid to 
confer a valid authority for adoption. If, how- 
ever, plaintiff has needed to question Ex. I. 
he may rely on this finding and I do not think 
in view of a remote possiole contingency that 
the declaration asked for in paragraph 10, 
clause (b) of the plaint about Ex. I should 
be given. In the result, plaintiff's suit is dis- 
missed. Plaintiff to pay the contesting 5th 
defendant’s costs". 

This completed the second round of litigation. 

(7) There is no dispute that subsequently the 
first defendant Venkata Lakshminarasimham 
has out of the patrimony devolving from Sitara- 
maiah kept 1-5 acres in item 2, 27 cents in item 
6, 3 cents in D. No. 104 of the A schedule and 
alienated the rest of the properties in favour of 
defendants 2 to 28 herein. In this connection we 
may point out that these defendants have made 
these purchases knowing full well the complica- 
tions and in fact have had indemnity bonds exe- 
cuted by this first defendant. These defen- . 
dants state that they made no enquiries 
before purchasing the properties. But this 
point is only of importance if we find 
in favour of the plaintiff regarding the 
will and the adoption. Inasmuch as wc are con- 
firming the findings of the lower Court regarding 
the will and adoption and ‘res judicata’, we need 
not pursue these points further and leave the 
matter as they have been found by the learned 
-Subordinate Judge. 

(8) It is in these circumstances that Rama- 
lak^mamma daughter of Mahalakshmamma 
and wife ox Brahmandam Veiikatappayya has 
filed this suit in the pauper form to recover 
possession of the plaint schedule property from 
the obstruction of 29 defendants and for recovery 
of Rs. 4500 towards past mesne profits on the 
footing that the will Ex. B-1 is neither true nor 
valid, that tjie alleged adoption of the first 
defendant is false and invalid, that the mother 
Mahalakshmamma did not represent the estate 
and that on the other hand colluded with the 
opposite party and that the decision in O. S. 62 
of 1910 is not binding on the body of reversioners, 
that the alienations made by the first defendant 
arc fraudulent and not supooited by considera- 
tion and not binding upon this plaintifl, that she 
is entitled to recover posscs.sion of the properties 
and the mesne profits asked for and that the suit 
is in time, the widow Mahalalcshmamma having 
died on 9-8-1934. 

(9) The scope of the present suit is indicated by 
the following issues framed ; 

"1. Whether the plaintiff is the nearest rever- 
sioner of late Sitharamaiah and whetlier she 
is entitled to sue? 


2. Whether the will dated 12-9-1907 alleged to 
have been executed by late Sitaramaiah is. 
true and valid? 

2. A Whether the plaintiff & her husband had 

also acted upon the same and are estopped 
to question it? 

3. V/hether the 1st defendant is the validly 
adopted son of Sitaramaiah and whether the 
plaintiff is estopped to question the adoption 
as her family derived benefit of 2 acres? 

4. Wnether the decisions in O. S, 62 of 1910. 
and O. S. 16 oI 1916 on the file of the Sub- 
Court, Guntur operate as ‘res judicata’? 

5. Whether the plaint A schedule is correct? 

6. Which items are in the enjoyment of which 
of the defendants? 

7. To what mesne profits, if any, is the plain- 
tiff entitled and from which of the deten- 
dants? 

8. Whether the defendants are 'bona fide’^ 
purchasers for value? 

9. To what equities are the defendants 4 to 7. 
11, 20 and 22 entitled for improvements- 
effected by them? 

10. Whether the suit is in time? 

11. To what relief?” 

The learned Subordinate Judge found the plain- 
tiff to be the nearest reversioner of the late 
Sitaramaiah and entitled to sue. that the will 
dated 12-9-1907 was true and valid, that the first 
defendant is the validly adopted son of Sitara- 
niaiah and that the decisions in O. S. 62 of 1910 
and O. S. 16 of 1916 on the file of the Sub Court, 
Guntur operated as 'res judicata’. It is uivieces- 
sary to refer to the findings on the other issues 
because they are not relevant if we confirm the 
finding of the learned Subordinate Judge dis- 
missing the suit on these grounds. 

(10) The learned advocate for the appellant 
raised before us also the self-same tliree points 
viz. that the document dated 12-9-1907 is only 
an authority to adopt, secondly, that the first 
defendant was not adopted as a fact by Maha- 
lakshmamma and thirdly, that the decisions in 
O. S. 62 of 1910 and 16 of 1916 do not operate as 
‘res judicata’ for the present suit. We ^lall deal 
with them ‘seriatim’. 

(11) Point 1;— The contention that the docu- 
ment Ex. B-1 reproduced above is not a will 
is put forward on the ground that it is only an 
authority to adopt and in addition makes no 
posthumous disposition of property. The word 
"will” in S. 17 of the Indian Registration Act has 
to be construed in the light of the definition 
thereof in S. 3(57) of the General Clauses Act, 
1897, as including a codicil and every writing 
making a voluntary posthumous disposition of 
property : — ‘Jagannadha v. Kunja Bihari’, AIR 
1919 Mad 447 (N». The question whether there I 
is an intention to create a disposition of property 
IxisthumoiLsly is one of fact depending upon the 
construction of the particular document: — 
Subbamma v. Papayya’, AIR 1925 Mad 748 (O). 
The intention of the testator has to be gathered 
primarily from the language of the will. But 
at the same time it must be recognised tliat 
documents in the vernacular aie often expressed 
In loose and inaccurate language and tluis some- 
times a meaning more extended or more restiicted 
than the literal meaning may have to be given 
to pai-ticular words in vernacular documents 
provided the context justifies doing so : — 
'Rajendra Prasad v. Gopal Prasad’, AIR 1930 PC 
242 (P). The will must be read as a whole to 
ascertain the intention of the testator and 
where the intention is clearly expressed by un- 
ambiguous words in certain clauses, other words 
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in other clauses repugnant to them may be dis- 
carded; — ‘ Kanhya Lai Missir v. Mst. Hira Bibi’, 
AIR 1936 Pat 323 (Q). In construing the will of 
a Hindu it is not improper to take into considera- 
tion what are known to be the ordinary notions & 
wishes of Hindus with respect to the devolution 
of property. The predilections of the class to 
which the testator belongs may be kept in view : 
— 'Sasanka Bhusan v. Gopi Bailav', AIR 1935 Cal 
716 (R). Bearing these principles in mind we 
must examine whether this Ex. B-1 though re- 
vokable and takings effect only on the death of 
Sitaramaiah, in addition contained a posthumous 
disposition of property because a document which, 
notwithstandinig it is named a will, is really an 
authority to adopt must be registered under S. 
40 of the Indian Registmtion Act: — ‘Bheema 
Deo V. Behari Deo’, AIR 1922 PC 162 (2) (S). 

I In this case such posthumous disposition of pro- 
jperty is clearly found. The testator gives' to 
iVfahalalcshmamma during her life time specific 
property of 3 acres for her maintenance and this 
certainly amounts to a testamentary disposition. 
We need not refer to the other indicia of a will 
See —‘Krishna Rao v. Sundara Siva Rao’, AIR 
1931 PC 109 (T) and — ‘Ignatia Brito v. T. B. 
Rego’, AIR 1933 Mad 492 (U) for some of the 
tests found in Ex. B1 viz. that it comes into 
effect after the death of the testator and Maha- 
Jaksmamma is appointed as the executrix and 
that she is given the power to discharge the debts 
and take a boy in. adoption and making him the 
office-holder and get the duties done by a deputy 
till the boy attains majority, etc. The last 
portion of will wound up with the pharse 
;‘Sammathina Virayinahi Ichina Vilu”. There 
is also authority for the position that a document 
of this nature would constitute a will. 

In the earliest decision in — ‘Bhoobun Moyee 

Kishore’, 10 Moo Ind App 279 
document was not considered to be 
a wnU because it was only a deed of permission 
to adopt and registered in the life time of its 
maker and it did not contain any words of 
devise and did not show that the maker of the 
deed had any intention to dispose of his estate 

^ one such case. In 12 
Mad 490 (L) where a Hindu on taking a son in 

^^®outed a settlement “as to what 

adopted son and my wife 
lifetime’', providing that on an event 

wife should enjoy certain 
maintenance and there 
widow of the executant against 

possession of the land, it 
was held that the instrument was a will. The 

instant case falls within the terms of this decision. 
In 18 Ind Cas 1008 (Mad) (M) it was held that 
where a document gives power to a widow to adopt 
ana contains also provision that in case of dispute 
Derw^n the widow and the boy the widow 
if JvT^ Tj ® ^ life-interest in the property and that 

adopted son after her death, 
authority to adopt which requires registration for 

iiiflf testamentary disposition but is an 

authority to adopt which requires registration for 

f fu doubt is very similar 

the case on hand. But we are unable to ac- 
cept it as an authority binding on us for two 
reasons viz. that it does not refer to the previ- 
®®iich decision cited above and secondly, 
there is no discussion or reasoning as to how a 
disposition of maintenance for life by a testator 
md not amount to a testamentary disposition. 
The judgment consists of nothing more than a 
single sentence that the learned Judges agreed 
with the Subordinate Judge that the instrument 


Ex. II was not a will and that they were dis- 
missing the second appeal with costs. In — 
Somasundara Miidali v. Duraiswami Muclaliar , 
27 Mad 30 (W) the will ran as follows : 

“The last will left by me Somasundara Mudaliar. 
as I am now in my last moments, I do here- 
by give you, Vanji Anni, my wife to understand 
as follows: I have given you authority te 

adopt Somasundaram, second son ox Vaiyapitri 
Mudaliar Avargal, my brother-in-law and Vil- 
lage Munsif of Kumbakonam Town, and to 
have my obsequies and all other ceremonies 
performed by him. I have further hereby 
given you authority to put into his possession 
all the properties which I got under the de- 
cree in Suit No. 50 of 1899 on the file of the 
Subordinate Court of Kumbakonam. If you 
are not willing to adopt the said Somasunda- 
ram, you shall adopt anybody you please and 
put the properties into his possession. You shall 
put also all the immovable properties, etc. I 
have in addition, into the possession of the 
adopted son’’. 

It will be noticed that it contained no disposi- 
tive words as in the present case; and the docu- 
ment was held to be not a will. In the last 
decision cited by the learned advocate for the 
appellant viz. — ‘AIR 1922 P. C. 162 (2) (S) the 
whl consisted of no more than the following; 

“I have consented to your adopting a son at 
your pleasure and conducting the management, 
of the estate in the best manner. None of 
my heirs shall have cause to raise disputes 
touching this matter. This will has been 
executed by my consent”. 

It will be noticed that this will contains no dis- 
positive words and therefore the present case 
does not fall within the ambit of this decision. 
Therefore, we agree with the lower Court that 
this will is not a mere authority to adopt re- 
quiring registration and that the adoption made 
thereunder is a valid adoption. 

(12) Point 2 : On this conclusion we have to 
examine whether the alleged adoption did take 
place and this is established by the following cir- 
cumstances. D. W. 1 speaks to his being adopt- 
ed and he is corroborated by D. W. 2. The de- 
positions of the attestors of the will who spoke 
also to the factum of adoption examined in the 
previous suits viz. Ex. B 4 (in the first suit) and 
Exs. B 8, B 9 and B-10 (in the second suit) have 
been marked by consent of parties in this suit. 
These depositions fully prove the adoption. Then 
we have the Arji Ex. A-3 which has been referred 
to already in which Mahalalcshmamma has 
clearly admitted having adopted this first defen- 
dant. Finally, we have the findings in both the 
prior suits showing that the adoption alleged 
had been proved satisfactorily. Therefore, we 
hold that there can be no doubt that the 1st de- 
fendant has been adopted by Mahalakshmamma 
under the authority to adopt given by her hus^ 
band in November 1907. 

(13) Point 3 : The point regarding ‘res judi- 
cata’ revolves round the question whether Maha- 
lakshmamma represented the estate, in such a 
manner as to bind the reversioners in O S 62 
of 1910 by putting up a ‘bona fide’ and serious 
contest. If the answer is in the affirmative 
then that decision would certainly constitute ‘res 
judicata’. If the answer is in the negative it 
would certainly not constitute ‘res judicata*. 
These legal positions are so very free from con- 
test that no citation is necessary. In this casp 
there cannot be the slightest doubt that N^a- 
lakshmamma did put forward a ‘bona fide’ and- 
serious contest and fully represented the estate. 
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She fought tooth and nail this first defendant 
and denied the adoption. If she failed, it was 
not for want of any diligence on her part but 
On account of the Overwheim.ng evidence to the 
contrary. The point taken now also is that this 
Mahalakshmamma should have pressed in that 
litigation the two points now taken viz. that the 
will Ex. B-l is only an authority to adopt requir- 
ing registration and that therefore even if she 
did adopt it was an invalid adoption and secondly, 
that inasmuch as Mallayya had given two acres 
if land to her son-in-law Brahmandam Venkata- 
opayya for not opposing the adoption, there was 
a corrupt motive and this also should have been 
pressed for invalidating the adoption. So far 
-IS the first point is concerned, the position of 
law was not so clear that Mahalakshmamma 
could have put forward seriousiy this contention 
and secondly she went one better and denied the 
adoption itself in all manner of w^ays known to 
her. Then in regard to the second point, she 
would not have succeeded even if she had press- 
■"d this point. As a matter of fact this Maha- 
lakshmamma put forward this transaction and 
pointed out how Venkatappayya concocted the 
whole story of adoption by reason of his having 
got 2 acres from Mallayya and that he was 
lathering the adoption upon her which was wholly 
untrue. Therefore, there was a ‘bona fide’ and 
lull contest between Mahalakshmamma and this 
first defendant and by reason of Mahalaksh- 
rnamma having represented the estate, this de- 
cision in O. S. 62 of 1910 is certainly binding on 
the reversioners. Therefore, the decision in 
O. S. 62 of 1910 constitutes ‘res judicata’. That 
the decision in O. S. 62 of 1910 constitutes ‘res 
.judicata’ has been affirmed in the subsequent liti- 
gation and the learned Subordinate Judge has 
dismissed the suit on that ground though he has 
gone also into the question of limitation and has 
given a declaration in the circumstances set out 
by us above. Point 3 also fails. 

(14) In the result, we affirm the decree and 
Judgment of the lower Court and dismiss this 
■appeal with costs one set. The plaintiff-appel- 
lant must pay the court-fee due to the Govern- 
ment on the appeal memorandum. 

3 'V.S.B. Appeal dismissed. 
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BALAKRISHNA AIYAR J. 

M. Narayanaswami Kone, Petitioner v. Ari- 
■gonda Narayanaswami Mudaliar, and others. 
Respondents. 

Civil Revn. Petn. No. 1128 of 1952, D/- 13-11- 
1952. 

(a) Provincial Insolvency Act (1920), S. 54 — 
Date of transfer in compulsorily registered 
.det‘d.s— (Registration Act (1908), Ss. 75(3), 47). 

In the expression "the dale thereof” in 
S. 54 the word "thereof” relates to "trans- 
fer” so that time must be computed not 
from the date which the instrument boars, 
but from the date when the instrument 
becomes effective as a transfer. Where the 
law enjoins that before a transfer can be 
oiTective, the document in question must be 
registered, the transfer would become com- 
plete in the eye of the law only on the date 
the document is registered. Hence, if the 
date of the execution of the document is 
dUIcrent from the date on which it is re- 
gistered, then the date on which it is re- 
gistered shall constitute the starting point 
for the computation of time. (Para 2) 


A. I. R. 

In the case of compulsorily resistered 
documents a. 75, Registration Act, provides 
that registration shall take effect from the 
time when the document was first duly 
presented for registration. It follows that 
in such cases the time must be comnuted 
from the date of the presentation of the 
document for registration. AIR 1934 Mad 
637(2) and AIR 1938 Mad 801, Rel. on. 

a k”: !rs. 4? n': ”■ Act, 

(b) ^gistration Act (1908), Ss. 47, 75 (3) _ 
No logical connection between these provisions 
— Considerations relevant under S 47 do not 
apply to S. 75 (3). AIR 1938 Mad 801, Ref. 

^ (Para 4) 

Anno; Regn, Act, S. 47 N. 9; S. 75 N. 4. 

K..Umamaheswaram, for Petitioner; K. M. 
.Bhashyam, M. R, Sesha Iyer, T. S. Narasinga 
Rao and M. Balachandrudu, for Respondents. 

CASES CITED; 

(A) (’34) AIR 1934 Mad 637(2): 58 Mad 166 

(B) (’38) AIR 1938 Mad 801: (1938) 2 Mad U 
362 

JUDGMENT: On 5-8-1947, one Narayana- 
swami Mudaliar and his younger brother Rama- 
krishna Mudaliar executed two mortgage deeds 
one for Rs. 10.000 and the other for Rs. 27.500 
in favour of one Sundararaja Iyengar, Both 
these documents were presented for registration 
on 19-11-1947. They were registered so far as 
one of the mortgagors, Ramakrishna is con- 
cerned, on 8-12-1947 and it was compulsorily 
registered as regards the other mortgagor 
Narayanaswami on 17-2-1948. On 14-4-1948, that 
is to say more than three months after the 
date on which the documents were presented for 
registration, but less than three months from 
the datq on which the documents were regis- 
tered as regards Narayanaswami, two creditors 
filed a petition under S. 9, Provincial Insolvency 
Act, to adjudicate Narayanaswami. Ramakrishna 
and three other members of their family as 
insolvents. This petition was dismissed by the 
learned Subordinate Judge on the ground that 
so far as Ramakrishna was concerned the peti- 
tion had been presented more than three months 
after the date of the registration of the docu- 
ment. He dismissed the petition so far as 
Narayanaswami is concerned on the ground 
that he had already been adjudicated insolvent 
in the Sub (Tourt of Guntur. On appeal, the 
learned District Judge agreed with the conclu- 
sion of the learned Subordinate Judge that the 
documents must be deemed to have been re- 
gistered on 19-11-1947 and since, computing 
from that date, the petition had been presented 
more than three months later, it was out of 
time. 

(2) Mr. Umamaheswaram, the learned advo- 
cate for the petitioning creditors contended that 
this view of the court below is wrong. Accord- 
ing to him the date from which time must be 
computed is 17-2-1948 the date on which the 
document was registered so far as Narayana- 
swami the first respondent, is concerned. I shall 
examine how far this contention is sound. S. 54, 
Provincial Insolvency Act, provides: 

“Every transfer of property made 

by any person unable to pay his debts as 
they become due from his own money in 

favour of any creditor shall if such a 

person is adjudged insolvent on a petition 
presented within three months after the date 
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thereof, be deemed fraudulent and void as 
against ” 

Now it is obvious that' before this section can 
be availed of, there must be a transfer which 
is legally complete and which the law will re- 
cognise and take notice of. It follows, therefore, 
that where the law enjoins that before a trans- 
fer can be elective, the document in question 
■must be registered, the transfer would become 
complete in the eye of the law only on the 
date the document is registered. It will be 
noticed that in the expression “the date thereof” 
the word “thereof” relates to “transfer” so that 
time must be computed not from the date which 
the instrument bears, but from the date when 
the instrument becomes effective as a transfer 
If authority were required for this position it 

“ ‘Iswarayya v. Subbanna’, 
AIR 1934 Mad 637 (2) (A) and — ‘Venkatadii 
Som^ppa V. Official Receiver, Bellary\ AIR 
^38 Mad 801 (B). These decisions lay dowri 
that if the date of the execution of the docu- 
ment is different from the date on which it is 
registered, then the date on which it is regis- 
tered shall constitute the starting point for the 
■ computation of time. 

difficulty in this case arises out of 
the fact that the date of registration is different 
merely from the date of the execution of 
the document but also from the date on which 
the document was presented for registration 
In such a case from what point should time be 
computed? Section 75 (3), Registration Act, 
provides, it seems to me, clear guidance in this 
matter. Dealing with cases where compulsory 
registration is ordered by the District Registrar. 

provides that such registration 
shall take effect as if the document had been 
register^ first duly presented for 

registration. The effect of this provision is that 

tbo nit presentation as 
the date of valid registration. On that date, the 

transfer would become complete. For purposes 

Provincial Insolvency Act, the date of 
referred to in it, would therefore, 
be the date on which the document is presented 
for registration, which date by force of the 
statute is deemed to be the date of the regis- 
tration.^ Authority for this position is to be 
found in - ‘AIR 1938 Mad 801’ (B). In that 
case a rnortgage was executed on 5-3-1933 The 
document was presented for registration on 27th 

R denied registration 

and the Sub-Registrar refused to register the 
document. The District Registrar directed the 
document to be registered Ind this wfs finally 

P Registration Act, thl 

Court field that the mortgage deed must be 
deemed to have been registered on 27th June. 

(4) Mr. Umamaheswaram argued that S 47 

Registration Act, provides that a registered 
document shall operate from the timi from 
which it would have commenced to operate if 
no registration thereof had been required and 
not from the time of its registration. The deci- 
sions of this Court, said Mr. Umamaheswaram 
have refused to apply the principle of S 47* 
Registration Act, when computing the three 
months time referred to in S. 54, Provincial 
Insolvency Act. Consistently with that he 
argued, this court must refuse to compute *time 
retrospectively for the purpose of Sec. 75 also 
I am unable to see any logical connection be- 
tween these two provisions. Considerations 
which would be relevant under S. 47, Registra- 


tion Act, have no application to S. 75 (3) of the 
same Act. 

(5) The question, for decision here is this: 
Was the transfer complained of made within 
the three months preceding the date on which 
the insolvency petition was filed. In order to 
find out when the transfer was made, we have 
to ascertain when the transfer became com- 
plete. That date must be the date on which 
ihe document was actually registered or deemed 
by the law to have been registered. Section 75, 
Registration Act provides that registration shall 
take effect from the time when the document 
was first duly presented for registration. It 
follows that the time must be computed from 
the date of the presentation of the document 
for registration which in this case was 19-11-47. 
As the petition was filed only on 14-4-1948 it 
is clearly out of time. The decision of the 
court below is correct and this civil revision 
petition is dismissed with costs. Advocate’s fee 
two sets. 


B/D.R.R. 


Revision dismissed. 
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RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 

Vasudeva Kavu Patteri, AppeUant v. Mani 
Naicka and others, Respondents. 

Appeal No. 234 of 1948, D/- 24-10-1952. 

^ 21, Rr. 90, 92 - Scope 
^ questioning validity 

The breaches of the provisions of the 
Civil Procedure Code relating to execution 
against immovable properties commencing 
from their attachment down to their sale 
should all be dealt with under O. 21, R. 90 
and not otherwise and the order of confir- 
mation under O. 21, R. 92 gives the final 
quietus to all objections which can be 
raised under O. 21, R. 90. (Para 8) 

Thus, where a sale is held on a date 
different from that notified, without an 
order of adjournment and without a further 
sale proclamation that would amount only 
to an irregularity and the only remedy 
open to the party aggrieved is to apply 
to set aside the sale under O 21. R. 90 
on proof that substantial injury has 
resulted therefrom. After it is confirmed, 
it is not open to challenge it on this 
ground by an independent suit to set it 
aside. Case law discussed. (Para 13) 
Anno; C.P.C., O. 21 R. 90 N. 23a, 45; R. 92 N. .5. 
K. V. Venkatasubramania lyar C K Vis- 

K Vittal Rao, for Appellant; 

snd M. Koteswara Rao, for Res- 
pondents. 

r'Ac;T?Q 

(A) AIR 1947 Mad 213: ILR (1947) 

Mad 471 

(?) (‘to "o.ill,'’** « 

5.0 , 11»1 201: 40 Cal LJ 311 

1®21 Mad 583: 44 Mad 35 
(40) AIR 1940 Mad 206: (1940) 1 
Mad LJ 568 

1944 Nag 199; ILR (1944) 

Nag 584 

(H) (’95) 5 Mad LJ 70 
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(iJ (’45) AIK 1945 PC G7: ILR (1945) Mad 6U1; 
194a-l Mad LJ 229 


(J) (85) l(; i.Ki App 25: 9 Cal 656 (PC) 

(K) (’23^ AIR 1923 PC 93: 45 Mad LJ 403 (PC) 

(L) ( 94) 20 Ind App 17G: 21 Cal 66 (PC) 

(M) (^07) 9 Bom LR 83: 29 All 196 (PC) 

(N) C22) AIR 1922 PC 336: 1 Pal 733: 

44 Mad LJ 718 (PC) 

(O) (’33) AIR 1933 Cal 486: 37 Cal WN 146 
(Pi (*38) AIR 1938 Cal 699: 178 Irid Cas 842 

(Q) (’39) AIR 1939 Cal 369: ILR (1939) 

1 Cal 530 

(R) (’42) AIR 1942 Cal 275: ILR (1941) 

2 Cal 570 

(S) C23) AIR 1923 Mad 635: 46 Mad 583 

(T) (’52) AIR 1952 Mad 582: 1951-2 Mad LJ 623 

(U) (’12) 38 Ind Apo 200: 39 Cal 26 (PC) 

(V) (’44) 1944-2 Mad LJ 352 (PC) 

JUDGMENT : The plaintifi is the. appellant. 
The facts so far os they are relevant for the 
purpose of this appeal are these : On 11-8-1933 
one Shivakava Patteri, the father of the plain- 
tiff, executed along with four others a pro- 
missory note for Rs. 3U00 in favour of the 
Canara Bank. For the balance due on this 
promissory note the Bank filed O. S. No. 427 
of 1934 on the file of the Court of the Dis- 
trict Munsif of Kasargod; obtained an ‘ex 
parte’ decree for Rs. 1869-4-10 on 7-9-1934; 
and realised a sum of Rs. 350 in R. E. P. No. 
1504 of 1934. The books of the bank show 
that on 30-7-1935 a sum of Rs. 1637-13-6 be- 
ing the balance due under the decree on that 
dale was received from Mana Naicka, the 
first defendant in this suit, Ex. D. 75, On 
the same day the bank assigned the decree 
to him. The first defendant brought himself 
on record as the assignee decree-holder and 
after several unsuccessful attempts to realise 
the decree amount in R. E. P. Nos. 1410 of 
1936, 584 of 1938, 1186 of 1938 and 172 of 
1939 eventually brought Uie suit properties to 
sale in R. E. P. No. 401 of 1940 and they 
were purchased by defendants 2 to 4 in court 
auction 26-1-1942. An application filed on be- 
half of the plaintiff who was then a minor 
represented by his mother as his guardian to 
set aside the sales under Or. 21, R. 90, 
C. P. C., was dismissed as no security was 
furnished. The sales were duly confirmed 
and possession taken bv the respective pur- 
chasers on 29-6-1942, 17-6-1942, and 23-7-1943. 
Defendants 5 to 7 are purchasers of some of the 
suit prcfperties from defendants 2 to 4. O'u 
2-10-1945 the nupollant filed O. S. No, 87 of 
1945 on the file of the court of the Subordi- 
nate Judge, South Kanara, for a declaration 
that the sales held on 26-1-1942 were illegal 
and void on various grounds set out in the 
plaint and for recovery of possession of the 
properties with mesne profits. It was also 
aUeged in the plaint that the father of the 
plaintiff had disappeared in 1935 and had not 
been heard of since, and must be presumed 
to be dead. The claim was contested bv all 
the defendants. The Subordinate Judge ot 
South Kanara who heard the suit held that 
the plaintiff had not established any grounds 
invalidating the sates and dismissed the suit 
with costs. The present appeal has been pre- 
ferred against this decision. 

(2) On behalf of the appellant Mr. K. V. 
Venkatasubramania Iyer pressed two points: 
(i) Sivakavu Patteri the father of the plain- 
tiff was only a surety for the other co-exe- 
cutants of the promissory note dated 11-8-1938 


that the payment of Rs. 1637-13-6 to the bank 
on 30-7-1935 was really made by Sivakavu 
Patteri, but that he had the decree nominally 
assigned in the name of the first defendant 
as to enable him to recover the amounts 
from the other judgment debtors & that in breach 
of this arrangement, the first defendant frau- 
dulently executed the decree against the pro- 
perties of Sivakavu Patteri taking advantage of 
ms disappeai-ance; and that the purchases by 
defendants 2 to 4 were made in :ollusion with, 
the first defendant. (2) The execution sale was 
fixed for 24-1-1942; it was held not on that 
date but on 26-1-1942; there was no order ad- 
journing the sale from 24-1-1942 to 26-1-1942; 
there was no further proclamation, and that 
the sale is therefore a nullity. 

(3) On the first question the burden is 
lieaviiy on the plaintiff to establish that the 
payment of Rs. 1637-13-6 to the bank on 
30-7-1935 was really made by his father; that 
the first defendant was only a benamidar for 
him; that the execution proceedings taken by 
the first defendant were fraudulent; and that 
the purchasers were parties lo the fraud. 

(4) There is no reliable evidence that it 
was Sivakavu Patteri that paid the amount 
of Rs. 1637-15-6 to the bank. (After discussing 
the evidence, the judgment proceeds as 
under : ) On a consideration of the materials 
placed before us. we agree with the Subordi- 
nate Judge that the plaintiff has failed to es- 
tablish that the assignment of the decree in 
favour of the first defendant was benami for 
his father. 

(5) It is the second contention that the sale 
held on 26-1-1942 was a nullity that has been 
strongly pressed on us. The facts are that 
the sale proclamation fixed on 24-1-1942 as 
the date on which the sale was to be held. 
The day was a penultimate Saturday and 
therefore, a court holiday. The sale was accord- 
ingly held on Monday, 26-1-1942 being the 
next working day. It is common ground that 
no order was passed on 24-1-1942 adjourning 
the sale to 2G-1-1942. It is argued for the 
appellant that as there was no such order, 
the sale held on 26-1-1942 was a nullity and 
no title was acquired under that sale by the 
purchasers. It cannot be doubted that if a 
sale is held on a date different from that on 
which it was notified, it would be at least 
a material irregularity and if that had result- 
ed in substantial injury, the sale would be 
liabje to be set aside if proceedings arc token 
under Or. 21 R. 90. But the plaintiff seeks 
to impeach the sale not in proceedings 
taken under Or. 21 R. 90 but in an 
independent action. The question is whe- 
ther it is open lo the plaintiff to maintain 
an action for setting aside the sale on the 
grounds now put forward. In — ‘Swaminatha 
V, Krishnaswami', AIR 1947 Mad 213(A), the 
facts wero that a Bank obtained a decree 
against a Hindu father on a promissory note 
executed bv him and in execution of the de- 
cree sold *thc joint family properties. The 
sons of the judgment-debtor filed a suit for a 
declaration that the sale was not binding on 
them, on the ground, ‘inter alia’ that there 
had been no attachment of tlie properties and 
that therefore the sale was a nullity. It was 
held that the failure to attach the properties 
was only an irregularity such as would give 
a right to move the court under Or. 21 R. 
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90 and if that was not clone, the purchaser 
obtained a title which could not thereafter 
be attacked by the sons. Patanjali Sastri J. 
delivering the judgment of the Bench observ- 
ed : 

“are the plaintiffs then entitled to avoid the 
sale to Sundararaja Pillai, so far as their 
shares are concerned? Their lather the first 
defendant failed to take any steps to have 
the sale set aside under Or. 21, Rule 90 on 
account of the irregularity, presumably be- 
cause no substantial injury had resulted, 
nor did they avail themselves of that remedy 
which was open to them also as persons 
whose interests are affected by the sale. 
See — ‘Bubaneshwar Prasad Narayan Singh 

V, Behari Lai’, AIR 1935 Pat 205(B) 

If omission to attach does not affect the 
jurisdiction of the court to sell and is a 
mere irregularity, the purchaser’s title can- 
not, as it seems to us, be displaced by any 
antecedent irregularity in publishing or con- 
ducting the sale, except by resort to the 
statutory remedy provided by Or. 21, Rule 
90. That remedy not having been availed 
of, the purchaser’s title has become unas- 
sailable and the appeals must fail.” 

The position, therefore, is that if what hap- 
pened at the conduct of the sale was only 
an irregularity, it can be questioned only 
by an application under Or. 21, R. 90 But 
if that would amount to an illegality, such 
as would render the sale void, then a suit 
would be maintainable. The point for deci- 
sion then is whether the sale of the properties 
•on 26-1-1942 is void on the gi'ound that it 
was notified for 24-1-1942 and there was no 
order adjourning it to 26-1-1942. The argu- 
ment on behalf of the appellant is that a 
sale officer gets his authority to sell only 
under the orders of court, that when the 
sale proclamation fixes the time and place of 
sale. Ills authority is limited to a power to 
sell at the time and place so fixed and there- 
fora apart from further orders of court he 
has no aupority to sell at a different time 
and place from what is mentioned in the sale 
proclamation. Such a sale, it is urged, is 
more than an irregularity, it is a nullity and 

— ‘Motahar Hossain v 
Md. Yakub’, AIR 1925 Cal 201(D); — ‘Jaya- 

rama Aiyar v. Vridhagiri Aiyar’ AIR 19 ?i 

Mad 583(E); -‘Natesa Pillai T Ver^atarami 

Aiyar’, AIR 1940 Mad 206(F) and — ‘Fakira v 

■Sangidas’ AIR 1944 Nag 199(0)7 were quoted 

m support of this position. In ‘16 Cal 794(C) 
the facts were that the sale was fixed to 

1 was actually 

ludpnent-debtor filed a suit to sit 
aside the sale on the ground that it was il- 
legal and void. In agreeing with this conten- 
tion the court observed as follows : 

“By S. 287 of the Code (now Or. 21 rule 66 ) 
it IS provided that, when any property i <3 
ordered to be sold by public auction in ex^ 
cution of a decree, the court shall cause a 
proclamation of the intended sale to be 
made in the language of such court Such 
proclamation shall state the time and place 
of sale and shall specify fairly and accu- 
rately certain other things. There is then 
a provision in the Code that, before a sale 
takes place, the time and place of sale shall 


be advertised As a matter of fact 

the sale in this case did not take place at 

the time advertised Under these 

circumstances, it seems to us that there 
was no sale within the meaning of the 
(^ode at all, and that this proclamation of 
the time and place of sale and the taking 
place of the sale at the time and place ad- 
vertised are conditions precedent to its being 
a sale under the Code at all. Under these 
circumstances, it appears to us that this 
property never has been sold under the 
Code, and consequently the plaintiff is en- 
titled to a declaration that whatever took 
place when the property was put up for 
sale has no effect as against him, and that 
he is entitled to recover this property.” 

This was followed in ‘AIR 1925 Cal 201 (D)’ 
The learned advocate for the respondents has 
irivited our attention to later pronouncements 
of the Calcutta High Court in which the cor- 
rectness of these two decisions has been doubt- 
ed. Considering the question • on principle 
and apart from authorities, it is difficult to 
why the prescriptions as to the time and 
place of sale in Or. 2l rule 66(2) should 
alone be held to amount to conditions prece- 
dent to a valid sale and not the others. The 
policy underlying the entire scheme of Or. 21 
is to ensure due publicity for court auction 
sales so that fair price could be realised for 
the properties. With this end, elaborate pro- 
visions are made for attachment of the pro- 
perties, R. 54; for settlement of sale procla- 
mation, R. 66; and for its publication, R. 67. 
The sale is not to be held before the expiry 

of publication, R 
68. The decree-holder is prohibited from pur- 
chasing the properties in court auction, unless 
he obtains leave of thfe court, R. 72 All 
these provisions are enacted with one purpose 
and that is that the properties might fetch 
the best price possible. If there is a failure 
to observe any one of these rules, the sale 
following thereon could in no sense be said 
to be illegal because illegality consists in the 
violation of an express provision of law For 
such illegalities, however, the statute provides 
a remedy and that is an application to set 
aside the sale under Or. 21, R. 90 on proof 
that substantial injury has resulted therefrom 
Or. 21, R. 92 prohibits such matters from 
being made a ground of attack in collateral 
proceedings by way of suit. 

Thus for breach of tte rules contained in 
the Civil Procedure Code there is a st^cial 
remedy provided under Or. 21 rule 90 ami 

that under Or 21 riffe 90, is the only remedy 

available to the party Where the objection 

r? ^ provision of the 

Code has be^ violated, but something apart 

1 sale is held 

^'epresentatives being on re- 

cord, the limitations prescribed by Or. 21 R. 

90 may not apply and other questions might 
arise for consideration. But in respect of the 
matters actually provided by the Code, it is 
difficult, to s^ why some of them viz., those 
relating to time and place should be regard- 
fundamental conditions and not the 
others, which are also prescribed in languas-e 
as mandatory and intended as such for the 
protection of the judgment-debtors as the nro 
visions relating to time and place. It comes 
to this, that in respect of statutory provisions 
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all of them relating to the same subject- 
matter, .some are to be regarded as matters 
of jurisdiction, while others not. It is true 
that breaches of some of these rules may be 
more serious in character and have more 
damaging effect on the sale than breaches of 
other rules. But that will be an element legi- 
timately to be taken into consideration on the 
question of substantial injury under Or. 21, 
R. 90. More than that, on what principle is 
a distinction to be sustained between breaches 
of the provisions of the Code wherefore the 
sale is, without more, to become void, and 
breaches wherefore the sale could be set aside 
only on proof of damage. That there is no 
rational basis for such a distinction held by 
Muthuswami Aiyar J. in — ‘Arunachalam v. 
Kulandasami’, 5 Mad L. J. 70 (H), where the 
sale had been held in violation of S. 289 (Or. 
21, R. 67). After expressing the opinion that 
the 

“Legislature did not probably intend to 
differentiate between infringements of 
different rules of procedure relating to sales 
in execution of immoveable property, but 
intended to treat them all alike and requir- 
ed proof of substantial injury, notwithstand- 
ing any iiTegularity, before the sale is set 
aside,” 

the learned Judge observed as follows : 

“The term ‘irregularity’ means in ordinary 
parlance the state of being irregular or not 
being in conformity to some recognised rule 
and in S. 311 (Or. 21, Rule 90) it can only 
mean not being in conformity tO\ some one 
of the rules provided by the Civil Proce- 
dure Code to regulate execution sales. If it 
had been the intention of the Legislature to 
make a distinction between illegality & irre- 
gularity & to dispense with proving of actual 
Joss in one case & not in the other, they would 
have expressed that intention clearly in apt 
language. In ono sense whatever is in'egu- 
lar is also illegal, as irregularity connotes 
want of conformity to some recognised rule 
of procedure, x x x I think that it is 
violation of an established rule of procedure 
regarding sales that constitutes an irregu- 
larity and it is the consequential loss that 
constitutes a material irregularity or ground 
for cancelling the sale.” 

(6) The question whether failure to observe 
the provisions of the Civil Procedure Code 
relating to attachment and sale of properties 
in execution of decrees would render the sale 
a nullity has, subsequent to the decision in 
— ‘16 Cal 794 (O’, come up for consideration by 
the Judicial Committee and by the courts in 
India. The trend of these d-^cisions is clearly 
to establish that breaches of these rules will 
not render the sales void; but that they would 
only be material irregularities furnishing a 
ground for taking action under Or. 21, R. 90. 
In — ‘AIR 1947 Mad 213 (A)’, it was held by 
Patanjali Sastri and Boll JJ.. that omission to 
attach the properties before sale would be a 
material irregularity, but that it would not 
render the sale void. They observed: 

“The position therefore is this: Attachment 
is a necessary preliminary to a judicial sale. 
But a sale without attachment is not a nul- 
lity. Omission to attach is a material irre- 
gularity which renders the sale liable to be 
set aside under Or. 21, Rule 90 if substantial 
injury is proved.” 


In — ‘Marudanayagam Pillai v. Manickava- 
sagam Chettiar’, AIR 1945 P. C. 67 (I) the 
Privy Council had to consider the effect of a 
failure to observe the provisions of Or 21 R 
66. That rule provides that the sale proclama- 
tion should state the time and place of sale 
and specify the property to be sold and the 
particulars relating to it such as the revenue 
payable thereon, the encumbrances to which 
it is subject and so forth. It was found by 
the Privy Council that the particulars given in 
the sale proclamation as to the valuation of 
the property were incorrect and that the pro- 
visions of Or. 21, R. 66(2) had not been com- 
plied with. The legal consequence of this de- 
fault is thus stated by Sir John Beaumont: 

“The position therefore is that this sale took 
place at a serious undervalue occasioned by 
failure on the part of the court and of the 
respondent decree-holder to carry out their 
obligations under Rule 66, and there can be 
no doubt that the appellant sustained sub- 
stantial injury thereby. Their Lordships are 
of opinion that the case falls within the lan- 
guage of Rule 9D and that however dilatory 
and unsatisfactory the conduct of the appel- 
lant may have been, he has not on the facts 
found debarred himself of the right to have 
the sale set aside.” 

(7) In — ‘Macnaghten Olpherts v. Mahabir 
Persad Singh’. 9 Cal 656 (P.C.) (J), and — 
‘Baliram Singh v. Set Narasingdas’, AIR 1925 
P. C. 93 (K), the Privy Council have held that 
the failure to state the amount of revenue as 
required by Or. 21 R,. 66(2) is only a material 
irregularity. In view of the fact that the speci- 
fication as to time and place as well as the 
specification of other particulars concerning 
the property are all prescribed by the same 
provision, what applies to one must logically 
apply to the others and if a breach as regards 
specification of value or of the revenue pay- 
able on the property is only a material irre- 
gularity, there is no reason why breaches as 
regards time and place should be held to be 
an 3 rthing more than material iiregularities. In 
— ‘Tassaduk Russel Khan v. Ahmed Hussain% 
2l Cal 66 (P. C.) (L), a sale was held before 
the 30 days prescribed under S. 20 (now Or. 
21, R. 68). In holding tliat this was only a 
material irregularity such as fell within the 
scope of S, 311 (now Or. 21, R. 90) and that 
the sale could be set aside only on proof of 
substantial injury, the Privy Council observed 
as follows: 

“In the present case the decree-holder failed 
to comply with the full requirements of S. 
290, but both on principle and authority 
their Lordships are of opinion that the case 
must be treated as the respondents them- 
selves treated it. as one of material irregu- 
larity to be redressed pursuant to the pro- 
visions of S. 311, and in the application of 
that section it was incumbent on the respon- 
dents to have proved that they sustained 
substantial injury by reason of such irregu- 
larity." 

(8) In — ‘Gagralmati v. Akbar Hussain*. 29 
All, 196 (P. C.) (M), the question arose with 
reference to a failure to observe the provisions 
of S. 291 corresponding to O. 21. R. 69. The 
sale which was fixed for 20th February 1897 
was not held on that date, but on 23rd Febru- 
ary without fresh proclamation. In a suit to 
set aside the sale on the ground that it was 
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illegal, the Privy Council held that it was a 
case of material irregularity and the only re- 
medy of the judgment-debtor was to apply 
under S. 311 on proof that there was substan- 
tial injury and that a separate suit was barred. 
Lord Macnaghten observed: 

“The Subordinate Judge held that, inasmuch 
as no fresh proclamation was issued, the sale 
was void, and therefore he pronounced a de- 
cree in favour of the judgment debtors.” 

The Court of appeal, assuming that a fresh 
proclamation ought to have been issued, held 
that the omission was an irregularity which 
had involved no loss to the debtor, that the 
only course open to the judgment-debtor 
was to object, as they did to the confirma- 
tion of the sale, and that it was not com- 
petent for them to impeach the sale by re- 
gular suit. 

Their Lordships are of opinion that the deci- 
sion of the High Court is perfectly right 
The provisions of the Civil Procedure Code 
are, in their opinion, clear on the point.” 

In — ‘Rai Radha Krishna v. Bisheshar Sahav’, 
AIR 1922 P. C. 336 (N), it was held by the 
Privy Council that a purchase by a decree- 
holder who did not obtain permission under S. 
294 (Or. 21, R. 72) did not render the sale a 
nullity, and that it was liable to be avoided 
only on an appropriate application by the judg- 
ment-debtor or some other person interested 
The principle to be deduced from these autho- 
rities IS that breaches of the provisions of the 
Civil Procedure Code relating to execution 
against immoveable properties commencing 
from their attachment down to their sale 
should all be dealt with under Or 21, R 90 
and not otherwise and that the order of con- 
firmation under Or. 21, R. 92 should give the 
final quietus to all objections which could be 
raised under Or. 21, R. 90. 

(9) Turning now to the authorities cited on 
behalf of the respondents in — ‘Gobardhan v 
Saratchandra’, AIR 1933 Cal 486 (O), the sal^ 
could not be held on the day fixed as it turn- 
ed out to be a holiday and in consequence it 
was held on the next day. There being no 
allegation or proof that any injury had result- 
ed by reason of the change in date, Guha and 
Ghose held that in view of the decisions 
of the Privy Council, the sale could not be 
treated as a nullity and the decision in — ‘AIR 
1925 Cal 201 (D)’, was not followed. In - 

7' Newaj*, AIR 1938 Cal 

699 (P), the sale was fixed for 20-7-1935. But 
it was not held on that day nor was it adjourn- 
ed in accordance with Or. 21, R. 69. The sale 
was actually held on 19-8-1935. On the facts 
this case is siniilar to the present one The court 
below having set aside the sale as a nullity 
for want of an order of adjournment under Or 
21j R. 69 Edgley J. set aside that order and 
held, relying on the decisions of the Priw 
Council in — ‘21 Cal 66 (P. C.) (L)’, and 
‘29 All 196 (P. C.) (M)*, that the sale was not 
a nullity, and that it could not be set aside 
under Or. 21, R. 90 on proof of substantial in- 
jury. The decision in — ‘AIR 1933 Cal 486 
(O)*, was foDowed in preference to that in 
— ‘AIR 1925 Cal 201 (D)*. In — ‘Rangpur 
Loan Office Ltd. v. Tarit Bhushan*, AIR 1939 
Cal 369 (Q), the sale which was fixed for a 
particular day was adjourned by the Nazir and 
the sale held on the adjourned date was held 
not to be a nullity. As there was an actual 


adjournment of the sale by the Nazir, this case 
is not in point. But the observations in the 
judgment show that the court doubted the cor- 
rectness of the decisions in — ‘16 Cal 794 (C)’. 
and — ‘AIR 1925 Cal 201 (D)\ The question 
was again considered in — ‘Asha Lata v 
Manindranath’, AIR 1942 Cal 275 (R). There 
a sale which was fixed for 10-1-1938 was stay- 
ed by the court on that date, but the order 
did not adjourn the sale to a specific date. 
On 15-1-1938 the court dissolved the stay and 
ordered that the sale be held on 17-1-1938. It 
was held on that day and the property was 
purchased by the decree-holder. The judgment- 
debtor contended that the sale was void on the 
ground that there was no order adjourning the 
sale on 10-1-1938, as required by Or. 21, R. 69 
This contention was rejected and the sale was 
upheld. Here again, there was an order of 
court dated 15-1-1938 and therefore, the ques- 
tion now under consideration did not arise 
directly for determination. But the decisions 
in — ‘16 Cal 794 (C)’, and — ‘AIR 1925 Cal 
201 (D)’, were discussed and the opinion was 
expressed that in view of the decisions of the 
Privy Council in — ‘21 Cal 66 (L)’, and — 
‘29 All 198 (M)’, their correctness was open to 
doubt, and the decisions in — ‘AIR 1933 Cal 
486 { 0 )\ and — ‘AlR 1938 Cal 699 (F)’, were 
approved. Thus, the weight of authority in 
the Calcutta High Court is decidedly against 
the view taken in — ‘16 Cal 794 (C)’, and — 
‘AIR 1925 Cal 201 (D)’. 

(10) Turning now to the decisions cf this 
court, in — ‘AIR 192i Mad 583 (E)’, the pro- 
clamation of sale stated that the sale would 
take place at Cuddalore before the Central 
Nazir. The process-server entrusted with the 
duty of publishing the sale proclamation an- 
nounced in the village that the sale would be 
held in the Munsif’s court, Viilupuram. In fact 
the sale was held before the Central Nazir 
Cuddalore. Appraised of the mistake made by 
• the process-server, the court refused to confirm 
the sale, especially as it found that substantial 
injury had resulted from it. Against this 
order, the auction-purchaser appealed. In con- 
firming this decision this court observed that 
the sale was illegal and void and not merely 
irregul^j and that it was not even necessary 
to find substantial injury, as Or. 21, R. 90 had 

no application. Oldfield J. observed as 

follows : ^ 

“It seems to me that if, when a proclamation 
was made any of the usual and effective 
methods prescribed or permitted by the Code 
for its publication has been misleading as 
to details of the matter proclaimed and has 
been such as not merely not to give infor- 
mation to possible bidders, but to divert them 
to a place where the sale is not to be held, 
the result must be in the words of — ‘16 Cal 

property had never been 
sold under the Code at all.” 

Seshagiri Aiyar J . after referring to the deci- 
sion in — ‘16 Cal 794 (C)^ stated thus: 

In that case the question was whether if a 
sale was held at an hour anterior to the one 
mentioned in the proclamation the sale was- 
irregularly conducted or whether it was il- 
legally held. The learned Judges came to 
the conclusion that there was a violation of 
the fundamental conditions of the sale, name- 
ly, the time of sale, and that consequently 
the sale was a nullity. The same argument 
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can be used with reference to a sale held 
at a place cliiferent from the one mentioned 
in the proclamation. I concede that it is not 
easy to draw the line between an irregula- 
I'ity and an illegality, but I am clear that 
where a substantial provision of law has 
oeen violated, and that has the effect of not 
attracting persons who could be expected to 
be present for the purpose of bidding at the 
sale, the sale should be regarded as having 
been illegally conducted.” 

The correctness of the decision in — ‘AIR 1921 
Mad 583 (E)’, is not open to doubt. There had 
s^n a misrepresentation by an officer of 
court and the court had under the circumst- 
ances not merely the inherent power, but was 
under a duty not to confirm the sale (vide — 
‘Raghavachariar v. Murugesa Mudaliar’, AIR 
1923 Mad 635 (S)’, and — ‘Kandasami Mudali 
V. Narasimha lyerb AIR 1952 Mad 582 (T). and 
this jurisdiction could be exercised whether 
The sale is illegal or merely irregular and whe- 
ther it had resulted in substantial injury or 
not 3nd as the validity of the sale had been 
disputed at the stage of confirmation of the 
sale and not in collateral proceedings by way 
of suit, it was strictly speaking not even rele- 
vant to consider whether the sale was a nul- 
lity or not. Moreover, the observations that 
conditions as to time and place of the sale 
are fundamental and tlieir violation would 
render the sale void rest on the authority of 
— ‘16 Cal 794 (C)’, and as already mentioned, 
that decision has not been followed in later 
authorities of that court. No reference was 
made to the decisions in — ‘21 Cal 66 (L)‘, 
and — ‘29 All 196 (M)\ There is thus consi- 
derable ground for dissenting from the reason- 
ing on which the decision in — ‘AIR 1921 Mad 
583 (E)’, is based. But in the present case we 
are not concerned with a sale licld at a place 
different from that which was advertised, and 
thcreforcj the decision in — ‘AIR 1921 Mad 583 
(E)^ does not direcMy apply. One of the cases 
discussed in — ‘AIR 1921 Mad 583 (E)’. by Sesha- 
giri Aiyar J. is the decision of the Privy Coun- 
cil reported in — ‘Rnnglal Singh v. Ravanesh- 
war Parshad Singh’, 39 Cal 26 (P.C.) (U). There, 
the sale was fixed for 13-7-1903, But as the 
Presiding Otficor was not in station, the sale 
was not held on that date, it was actually held 
on 20-7-1903, after the Officer had returned. 
There was no order on 13-7-1903 adjourning 
the sale to a specified date. Tlie/ Privy Coun- 
cil held that ever if there was irregularity in 
the conduct of sale, there was no proof of sub- 
stantial injury, and the sale could not there- 
fore be set aside. Dealing with this case, 
Seshagiri Aiyar J. observed: 

“The people in the locality were apparently 
aware that in consequence of the absence of 
the presiding officer the monthly sales would 
not be held on the usual day, but would be 
held immediately on the return of the presid- 
ing officer. On these facts the Judicial Com- 
mittee came to the conclusion that there was 
only an irregularity, and that it would not 
vitiate the sale unless substantial loss was 
proved. That case is no authority, for this 
case, where there was no proclamation re- 
lating to the place where the sale is actual- 
ly held.” 

If this is a sound distinction, the present case will 
be governed by the decision in — ‘39 Cal 26 
(P. C.) (U)\ and not by — ‘AIR 1921 Mad 583 
(E)\ 


(11) In — ‘AIR 1940 Mad 206 (F)’, the sale 
was advertised to begin on 26-7-1935 and to be 
concluded on 5-8-1935. But it was not 
closed on 5th August. The sale was continued 
till 12th August on which date it was con- 
cluded. In holding that the sale was illegal, 
Stodart J. observed: 

“Its (court’s) action in selling the property on 
a date subsequent to that date was positively 
illegal. A sale which is held on a day on 
which it has been expressly proclaimed that 
it shall not take place is not a valid sale at 
all. For that reason we must hold that this 
sale was vitiated by illegality, that it was 
a nullity, and must therefore be set aside.” 

(12) But this decision was reversed on ap- 
peal by the Judicial Committee (Vide — ‘Ven- 
kataramana Ayyar v. Natesa Pillai’, (1944) 
2-Mad L, J. 352 (P. C.) (V). The Board ob- 
served : 

“In view of the agreement and the order of 
the court their Lordships are unable to see 
that there was any material irregularity in 
the proceedings: still less any illegality.” 

Finally reliance was placed on the decision in 
— ‘AIR 1944 Nag 199 (G)’. There, it was held 
that when ■ an adjourned sale is held at a 
different place without a fresh proclamation, it 
is not merely irregular but null and void. The 
court observed : 

“In the absence of any proof that notice of 
the change of date and place had actually 
been published on the 16th April to the as- 
sembled intending purchasers at Bori Adgaon 
it must be held that the sale which was held 
five days later at Khamgaon was a rullity, 
not having been held in accordance with the 
provisions of the Code, and in the absence 
of any proclamation whatever that thp sale 
was to take place on that date and at that 
place. It is not merely an irregularity when 
a sale is postponed and held at some other 
place without any actual new proclamation.” 
There is no discussion of the authorities and 
the decision is not of much assistance. 

(13) On a consideration of the authorities, 
we have come to the conclusion that when a 
sale is held on a date different from that noti- 
fied, without an order of adjournment and 
without a further sale proclamation that would 
amount only to an irregularity and the only re- 
medy open to the party aggrieved is to ap- 
ply to set aside the sale under Or. 21, R. 90 
on proof that substantial injury has resulted 
therefrom. Such an application was in fact 
filed on behalf of the plaintiff, but it was dis- 
missed as no security was furnished as requir- 
ed by the rules. The sale having been con- 
firmed, the title of the purchasers becomes in- 
defeasible and it is not open to challenge on 
any of the grounds now put forward. This con- 
tention therefore, fails. 

(14) It remains oniy to state that while 
appeal was pending, the second and third 
fendants entered into n compromise with the 
plaintiff and a decree has been passed in terms 
of the compromise. The rights of defendant 
1, 4, 5, 6 and 7 will be governed by this de^ 
Sion. As against them the appeal is dismis^ 
with costs, one set to be divided in proportion 

to their interest. , 

B /D.R.R. Appeal dismissed. 
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RAGHAVA RAO J. 

Coimbatore Municipality represented by its 
Commissioner, Appellant v. G. S. Govindayyar, 
Hespondent. 

Second Appeal No. 1411 of 1947, D/- 11-7-1950. 

(a) Municipalities — IVladras Distr-cfc 
iapalitks Act (5 of 1920), S. 354 and Sch. d _ 
Kiffiu of suit — (Civil P. C. (1908), S. 9). 

Quite apart from the right of appeal pro- 
vided for by Schedule 4 a suit does lie 
where in fact the provisions of the Act 
have not been in substance and effect com- 
plied with. The circumstance that the 
right of appeal was exercised is immaterial 
Case law discussed. (Para 9) 

Anno: C.P.C., S. 9 N. 53. 

(b) Municipalities — Madras District Mimi- 
dcipahhes Act (5 of 1920), S. 354 — Compliance 

witii. 

The action of the Municipality in dis- 

order of the Deputy Inspector 
Ox Municipal Councils based upon the fair 
lent fi^sd by the Collector under the House 
Rent Control Order is capricious and arbi- 
trary. The provisions of the Act cannot 
in terms of the proviso to S. 354 be ac'-ord- 

been complied with by 
the Municipality m substance or in effect. 

T . (Para 4) 

■i\r' Ruttikrishna Menon and Vasudeva 

■CASES CITED; 

<A) (^50) AIR 1950 Mad 222: 1949-2 MaH T T fi 9 o 

!c !w! S y 

yW^ mV. 560 (Mad) 

<B <‘w’ K 1^1 ^ 

mi ® (NS) 336 

m 269: 69 Mad LJ 695 

^ Mad 850 ^(FbT' 

interesting question argu- 

nf a appeal is the maintainability 

owner of a house in a Mu- 

assess.-nent in res- 

rrefnn^^'^^nf municipality and seeking 

a retund of the amount collected by the Mu- 

^e plaintiff is the owner of a house property 

F°- ‘he ImperiSl K 

nkioalRv^’^f^^r'’®' '^‘endant is the mu- 

mclpahty of Coimbatore represented bv its 

plainti^ is 

^bat the property is liable to a house-tav 

Ify 124-14-0 per half year o^ the 

basis of an annual rental value of R^ 1665 

That was the value fixed by the Denutv Ins- 
^ctor of Municipal Councils on the^ba^is of 
the monthly rental of Rs. 150 fi.xed as the 
fair rent iov the house by the District Cni 
^ctor of Coimbatore under the House Rent 
Control Carder The plaintiff attacks the value 
of Rs. 4440 adopted by the MunicipaUty for 
determining the house-tax as being capricious 
and unreasonable in view of thi orderrof 
the Deputy Inspector of Municipal Councils 
and of the District Collector of Coimbatore 
aforesaid. The defendant pleaded that it was 
not bound by such orders and that the lew 
was justified under S. 82 of the Madras Dis- 
1953 Maa./87 & 88 


trict Municipalities Act, which will hereinafter 
be referred to as the Act. It aiso raised the 
contention that since the provisions of the 
Act had been complied with the jurisdiction 

stood excluded, and that the 
plaintiff had accordingly to be non-suited 
ihe learned Subordinate Judge of Coimbatore 
by whom the suit was tried upheld the pleas 
of the Municipality and dismissed the action 
The learned District Judge on appeal has re- 
versed him and decreed the suit. 

(2) It is argued for the Municipality in this 
second appeal that however erroneous the lew 
of tax under S. 82 of the Act may be, S. 354 inter 
rwses a bar in the way of a suit to question 
It. It IS also contended that the only remedy 
of the plaintiff was to appeal against the as- 
sessment under the Act. 

(3) S. 82 of the Act so far as material 
provides in sub-sec. (2) that the annual value 
of buildings shall be deemed to be the gross 
annual rent at which they may reasonably be 
expected to let from month to month or 

from year to year, S. 354 so far as material 
provides as follows : 

‘*(1) No assessment under the 

authority of this Act shall be impeach- 
ed or affected by reason of any clerical 

error or by reason of any mistake 

... in respect of the amount assessed 
... provided that lloe provisions of 
this Act have been in substance and 
effect complied with; 

(2) No suit shall be brought in any court 
to recover any sum of money coDected 
under the authority of this Act or to 
recover damages on account of any as- 
sessment, or collection of money made 
under the said authority. 

Provided that the provisions of this Act 
have been, in effect, complied with.” 

The lear^d District Judge in appeal held 
that in view of the order of the District Col- 
lector under the House Rent Control Order 
the amount of assessment charged by the de- 
fendant was not on the basis of the annual 
rent at which the premises could reasonably 
be expected to let fx'om month to month or 
from year to year within the meaning of S 

view of the 

order of the Deputy Inspector of Municipal 
Councils based upon the fair rent fixed bv 
the Collector the annual value of the lands 
for the purpose of that section and that sub 
section could be what the Municipality adoD- 
ted in disregard of tljat 'order. It followed 
m the opinion of the learned District Judge 
that the civil court "has jurisdiction to en! 
tertain the suit as the action of the deten- 
dant was arbitrary and capricious ” q ^4 

of the Act did not, according^ t^the learned 

District Judge create a difficulty in thi way 
of the plaintiff apparently because the prov^ 
sions of the Act relating to assessment w-re 
not, in substance and effAPt ^ -i? 

and .‘he proviso to The"Son“ dfd' not "ac" 

cordingly stand satisfied. 

A Whether in terms of S. 82(2) of the 
ably be expected to Lef monlh^°to“ 

Set UnIe£°TitM?L'°B^""’^ o? 

uni^s Vitiated by any error of nrin- 

ciplfi that finding of the learned District jSdS 
in regard to this matter cannot be Sallenf! 
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ed in second appeol. It was not as if there 
was no evidence to support his conclusion. 
On the other hand, the material in support of 
it is ample. Prima facie, the orders of the Col- 
lector & the D-^puty Inspector of Municipal Coun- 
cils should have been accepted by the Municipa- 
lity, and the District Judge rightly held that 
the action of the Municipality in disregard of 
those orders was something capricious and 
arbitrary. The provisions of the Act cannot 
in terms of the proviso to S. 354 be accord- 
ingly held to have been complied with by 
the Municipality in substance or in effect. 

(5) There being no bar of suit under the 
terms of S. 354 of the Act, the question is 
whether ‘de hors* the section there is any 
such bar. I am not satisfied that there is 
any. The mere fact of the existence of a 
right of appeal under the provisions of the 
Act against the assessment by the Municipa- 
lity does not, in my opinion, necessarily oust 
the jurisdiction of the civil court to enter- 
tain a suit in challenge thereof. Reliance _ is 
placed by Mr. Kuttikrishna Menon appearing 
for the Municipality in support of his conten- 
tion on a recent decision of a single Judge of 
this court (Viswanatha Sastri J.) reported in 
— ‘Udipi Municipal Council v. Vasudcvacharya’, 
AIR 1950 Mad 222(A). There it was held in 
respect of the property in question that fhe 
assessment under S. 81(3) of the Act was 
rightly made and that, in any event, where 
the Municipal Council determined the ques- 
tion of fact (whether the site assessed was 
or was not used exclusively for agricultural 
purposes) on the evidence and materials avail- 
able, the civil court cannot assume the powers 
of the assessing authority and investigate the 
facts afresh to find out whether its conclusion 
on the facts is correct. 

The passage in the judgment in that case 
on which stress has been laid by the learned 
advocate for the appellant is to be found at 
page 224 as follows: 

“If the land was used exclusively for agri- 
cultural purposes, the assessing authority 
had to proceed under S. 81(4) and if not, 
under S. 81(3). It had power to determine 
and determined the question of fact on the 
evidence and materials available and its con- 
clusion was that the land in question was 
not used exclusively for agricultural pur- 
poses. It may be that a different view on 
the facts is possible. All that can be said 
for the respondents is that the executive 
authority of the Municipal Council came to 
a wrong conclusion on a matter of fact 
which it was within its competence to de- 
cide. Tf so, their remedy was by way of 
an appeal to the Municipal Council.* The 
civil court cannot assume the powers of 
the assessing authority and investigate the 
facts afresh to find out whether its conclu- 
sion on the facts is correct. If on the facts 
found, assumed or admitted by the assess- 
ing authority, the assessment is found to 
have proceeded on an eiToneous basis, the 
civil courts can step in and declare the in- 
validity of the assessment on the ground 
that the provisions of the Act have not 
been in substance and effect complied with. 
No statutory body can give itself power to 
impose a tax on citizens by an erroneous 
interpretation of the taxin^t provisions in 
the statute and if it does so, the aggrieved 
tax payer has a right to get redress in the 
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ordinary courts. In the present case, how- 
ever, I am of the opinion that the assess- 
ment cannot be assailed on this ground. 
The error, if any, related to the apprecia- 
tion of the materials available for arriving 
at a conclusion on a question of fact which 
the assessing authority had to determine in 
the course of making an assessment,** 

(6) The distinction drawn in this passage 
between cases of an erroneous basis adopted 
by the Municipality and cases of an errone- 
ous conclusion reached in regard to the exis- 
tence of the light on statutory basis on the facts 
found, assumed or admitted by the assessing 
authority is certainly ‘prima facie* in favour 
of the appellant*s contention, and the respon- 
dent on the basis of this passage read literally 
is confined only to the remedy of an appeal 
to the Municipal Council under the Act and 
debarred of a suit in the ordinary courts. I 
am, however, with respect not prepared to 
accept this decision as correct if it should be 
taken as meaning that however arbitrary, cap- 
ricious or perverse the assessment of the Mu- 
nicipality on the statutory basis may be. the 
assessee must content himself with an appeal 
under the Act and cannot resort to a suit for 
relief. S. 9 of the Civil Procedure Code pro- 
vides that, 

“Tlie courts shall (subject to the provisions 
herein contained) have the jurisdiction to 
try all suits of a civil nature excepting suits 
of which their cognizance is either expressly 
or impliedly barred.** 

The question is whether in respect of a suit 
of the kind with which we are concerned in 
the present case, there is any provision of 
law anywhere which operates as a bar there- 
to either expressly or impliedly. No bar de- 
rived from any other enactment has been 
suggested, and the only bar in the Act is 
what is gatherable from S. 354 itself, which 
comes into being only where the provisions 
of the Act relating to assessment have been, 
in substance and effect, complied with. The 
maintainability of such a suit where there 
has been no such compliance with the provi- 
sions of the Act which is the necessary im- 
plication of the section cannot be treated as 
whittled dovm or eviscerated by the mere exis- 
tence of a right of appeal provision in Sche- 
dule IV of the Act. While there is on the 
one hand, the rule in the schedule which con- 
fers on the assessee the right of appeal, 
have on the other the plain lan^age of ^^ 
354 in the body of the Act itself which 
leaves no doubt but that where the provisions 
of the Act have not been in substance and 
effect complied wdth an assessment can well 
be challenged by reason of a mistake in res- 
pect of the amount assessed and that a suit 
can well be brought to recover any money 
collected on the basis of such assessment. 

(7) Reference is next made by the learned 
counsel for the appellant to a decision in 
‘the Commissioner, Municipal Council, Viza^- 
patam v. Siddeswara Devi*, AIR 19^9 Mad 
189(B), also of a single Judge. The facte there 
were that upto 1940 a house and site of about 
4 acres had been assessed as if the whole of 
the 4 acres was adjacent and appurtenant to 
the house, that in 1940 however on the re- 
port of a special officer some 3^ acres out of 
the 4 were excluded from the site held to be 
appurtenant to the house and were separately 
taxed, and that when a suit to recover the 
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tax in respect of this land was brought by 
the Municipality the defendants maintained 
that they were not liable to pay the tax as 
the site was appurtenant to the house. It 
was held by the learned Judge (Happell J.) 
that where there was a mistake of fact on 
the part of the Municipality the remedy was 
by way of an appeal to the Municipal Coun- 
cil, and that the civil court had no jurisdic- 
tion, provided the provisions of the Act had 
been in substance and effect complied with. 
It wiU be seen that so far the ruling does 
not carry the learned counsel the whole length 
required, because it lays down that the civil 
court has no jurisdiction on the facts, provi- 
ded the provisions of the Act have been in sub- 
stance and effect complied with. That as much 
as to suggest that where they have not been 
in substance and effect complied with, the civil 
court may well have jurisdiction. The ruling 
of the learned Judge proceeds further to the 
effect that even if the site in question should 
have been held to be appurtenant to the house, 
that is merely an error of fact in making the 
assessment which the Municipality had the 
power to make. But then again tlie learned 
Judge proceeds to hedge in his decision in the 
winding up of the discussion by the remark, 

--and it seems to me clear that there 

has been no contravention of any express 
provisions of the Act and no mistaken view of 
the provisions of the Act. In this view it 
was not open to the lower courts to go into 
the question whether the assessment was 
correct or not,*' 


If one IS to regard this ruling — as I am not 
prepared to do— as going the whole length 
of laying down that in view X)f the existence 
of a right of appeal under the Schedule to the 
Art the remedy of a suit in cases of non-com- 
pliance by the Municipality with the provisions 
of the Act m substance and in effect stands 
excluded, I must say that I consider this rul- 
ing to be erroneous like the ruling in — ‘AlP 
1950 Mad 222 (AY, ^ 


(8) Stress has also been laid by the learned 
^vocate for the appellant upon a case in — 
Pumachendra Mala v. President, Taluk Board, 
picacole 113 Ind Cas 560 (Mad) (C), referred 

J. in — AIR 1049 Mad 189 
(R) . In that case a suit was brought to re- 
cover the amount collected on the ground that 
the person practised a profession within the 
limits of the Taluk Board whereas in fact she 
had not done so It was held that the civil 
court had no luris^ction. That again is a deci- 

(Jackson J.) which, as 
the headnote bears, lays down that under 

228(2) of . the Madras Local Boards Act where 
the provisions requisite for the coUection of 
the tax have been followed, and there is mere- 
ly a mistake of fact committed ‘bona fide’ bv 
the assessing authority, the remedy of the 

aggrieved party is that provided by and con- 

lined to the Statute, namely, an appeal to 
Local Board itself. In his judgment the learn- 
ed Judge, it may be noticed, points out- 


fit the Local Board substantially comply 
with these provisions no suit will lie and 
whether it has complied is a question of 
fact. This is clearly laid down in the lead- 
ing Madras Case. — ‘Municipal Council of 
Cocanada v. Standard Life Assurance Co* 
24 Mad 205 at p. 213 (D). 


In the — ‘Municipal Council, Mangalore v. 
Codial Bail Press’, 27 Mad 547 (E), it was 
held that a civil court can intervene when 
the Municipality has deliberately acted upon 
a wrong basis in contravention of the c&ar 
provision of the Act. In that case it was 
not an insolated mistake but a fundamental 
departure from the meaning of the Statute.’* 

I consider that the test laid down by this deci- 
sion for the civil court’s interference — namely, 
a fundamental departure from the meaning of 
the statute stands fulfilled in the present case. 

(9) The true test that must be applied to 
cases of this description is in my opinion what 
the Privy Council have laid down in — ‘Secre- 
tary of State V. Mask & Co.’, AIR 1940 P. C. 
105 (I ), Lord Thankerton in delivering the 
judgment of the Board , of the Judicial Com- 
mittee in that case observes at p. 110: 

“It is settled law that the exclusion of the 
jurisdiction of the civil courts is not to be 
readily inferred,, but that such exclusion must 
either be explicitly expressed or clearly impli- 
ed. It is also well settled that even if jurisdic- 
tion is so excluded, tlie civil courts have 
jurisdiction to examine into cases where the 
provisions of the Act have not been compli- 
ed with, or the statutory tribunal has not 
acted_ in conformity with the fundamental 
principles of judicial procedure.” 


Tl^t case no doubt related to an altogether 
(Afferent enactment, namely, the Sea Customs 
Act (Act 8 of 1878) and in particular to the 
provisions of Ss. 188 and 191 thereof. Whether 
in regard to cases under that Act, where the 
right of appeal provided for by the Act had 
been actually exercised bv the party aggriev- 
ed he would still be entitled to have recourse 
to a suit is a question on which their Lordships 
do not express any final opinion. The circum- 
stance that in the case before me the right of 
appeal provided for by the schedule IV to the 
Act was exercised is immaterial, in view of my 
interpretation of S. 354 of the Act as yielding 
the plain result on its language that quite apart 
from the right of appeal a suit does lie where 
in fact the provisions of the Act have not been 
in substance and effect complied with. The 

principle laid down by Lord Thankerton in 

‘AIR 1940 P. C. 105 (F)’, which I have referred 
to above is in my opinion a principle of 
general application which must be held to 
govern the present case. Then, it is pointed 
out that by the learned Lord at p. 110 of the 
report, referring to a decision of Willes J in 
— ‘Wolverhampton New Waterworks Co* v 
HawkPsford’, (1859) 6 C B. (N. S.) 336 at p,' 
356 (G), that the question in such class of 
cases is whether the case faUs under the third 
class stated by Willes J. namely- 

“Where the statute creates a ' liability not 
existing at common law, and gives also a 
particular remedy for enforcing it 

class it has always been 
held that the party must adopt the form of 
remedy given by the statute” 


That makes no difference to the view I am 
taking, as it is perfectly clear to my mind on 
a scrutiny of S 354 of the Act that in addi- 
tion to the nght of appeal provided for by 
and in Schedule IV of the Act the right of 
suit stands saved in all cases in which the pro- 
visions of the Act have not in substance and 
effect been complied with. After all, in the 
language of Varadachariar J. in — ‘Kamaraja 
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Pandiya Naicker v. Secretary of State’, AIR 
1936 Mad 269 at p. 272 (H), the appeal in such 
a case is only to a body acting as part ol the 
Executive machinery and not to an indepen- 
dent body acting as a special tribunal for settl- 
ixig a dispute between the tax payer and the 
taxing authority. For this reason, the Full 
•Bench ruling of this court in — ‘Secretary of 
State V. Aliu Jagnnnadham’, AIR 1941 ?Iad 530 

(I), too can be of no assistance to the appellant. 

(10) I am accordingly of opinion that the 
suit in this case was competent, and that this 
second appeal must fail with the costs of the 
respondents right through. No leave. 

B/D.H. Appeal dismissed. 
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SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

D. Chakravarthi Iyengar. Appellant v. Gan- 
^adara I\TudaUar and others. Respondents. 

Second Appeal No. 2038 of 1948, D/- G-11-52. 

(a) Civil P. C. (1908), O. 33 R. 10 — Priority 
of charge. 

Pauper suit on mortgage — Compromise 
decree providing for payment of Court-fee 
to Government by dei'endant — Inspite of 
decree being silent regarding priority of 
cl'.argc in favour of Government, charge in 
favour of Governinent has priority over 
mortgage in favour of plaintiR (Para 3) 
Anno; C.P.C., 0.33 R. 10 N. 4. 

(b) Civil P. C. (1908), O. 33, R. 10 (before 
mtroduction of R. 14 in 1942) — Sale subject 
to encumbrances. 

Pauper suit on mortgage — Compromise 
decree providing for payment of Court-fee 
to Government by defendant — Sale of pro- 
perty by government must be taken to be 
subject to mortgage in favour of plaintifT. 

(Para 4) 

Anno: C.P.C., O. 33 R. 10 N. 4. 

(c) Transfer of Property Act (1882), S. 52 — 
Sales in pui*suance of siime decree. 

Properties brought to sale by both parties 
in pursuance of .same compromise decree 
— Piinciole of ‘lis pendens’ cannot be 
apoliod to earlier sale. AIR 1933 Mad 583 
(FB), Foil. (Para 5) 

Anno: T. P. Act, S. 52 N. 8, 9. 

R. Gopalaswami Aiyangar, for Appellant; 
oubramnninm and Rajagopal, for Respondents. 
CASE CITED: 

(A) (’33) AIR 1()33 Mad 583: 56 Mad 846 (FB) 

SATYANARAYANA RAO J.: The plaintiff is 
the appellant in this second appeal. The only 
question that falls to be decided in this second 
appeal, is, whether the title of the fourth de- 
fendant who claims the suit properties should 
prevail over the title of the plaintiff. The 
first and second defendants in the action are 
broth-rs. The second defendant mortgaged his 
undivided half share in the family oronerties 
to his brother, the first defendant. ^ As the 
second defendant did not pay the mortgage 
amount, the first defendant as plaintiff insti- 
tuted a suit ‘in forma pauperis* (O, S No 361 
of 1948) on the file of the Chincleput District 
Munsif’s Court for enforcing the mortgage. 
There was a compromise decree in that suit ori 
I8th March 1939. Under the compromise, the 


parties agreed to a decree for Rs. 1545 with sub- 
sequent interest to be paid by the first defen- 
dant to the plaintiff. As the suit was institut- 
ed in ‘forma pauperis’, the compromise provid- 
ed also for the payment of the court-fee due 
to the Government. Under clause (6) of the 
decree, it was provided that 
“the plaintiff do pay Rs. 41-3-9 and the defen- 
dant do pay Rs. 123-11-3 to the Government 
on account of court-fee due to them and that 
the resix'ctive shares of the parties in the suit 
properties do stand a charge for the Court-fee 
due to the Government.” 

The suit properties are described in two sche- 
dules wdiich were attached to the plaint and 
also to the decree. The suit property was, ac- 
cording to the schedules, the undivided half 
share of the defendant in the survey numbers 
whose particulars were given in the two sche- 
dules. Under this decree, however, the mort- 
gagee’s right to bring the properties to sale was 
restricted to a few items which are described 
in detail in schedule IV attached to the decree. 

The plaintiff in that action, i.e., the present 
first defendant paid the court-fee due to the 
Government. But the present second defen- 
dant who was the sole defendant in 
that action did not pay his share 

of Rs. 123-11-3. Tiie Government, therefore, 
brought to sale the interest of the present 
second defendant in 3 items of property which 
constituted items 4, 6 and 7 of the schedule 
II attached to the decree in O. S. No. 361 of 
1938. The items sold were survey No, 238/2 (17 
cents). Survey No. 213/2 (36 cents). Survey No. 
214/1 (35 cents), in all 88 cents and the fourth 
defendant in the present suit purchased them 
on 22-3-1941. The sale by the Government was 
through court and was not a revenue sale. The 
mortgagee, i.e., the present first defendant, exe- 
cuted his decree for sale and the hypotheca 
which was permitted to be sold under the com- 
promise decree was purchased by the dea'ee- 
holder himself on 26-11-1941. The present 
first defendant who was the decree-holder in 
his turn conveyed the propei'ty so purchased 
by him to the present plaintiff under Ex. P. 6 
dated 10-5-1943. The first defendant who own- 
ed the other undivided half in all the pro- 
perties in his turn sold away his interest in 
the properties on 6-10-1939 under Ex. D. 2 to 
the third defendant. The plaintiff who became 
the ultimate purchaser of the interest of the 
second defendant in the items which were 
directed to be sold under the compronuse de- 
cree instituted the present suit for partition and 
separate possession of the properties implead- 
ing as parties to the action the two brothers 
the first and the second defendants, the mort- 
gagee and the mortgagor and the third defen- 
dant who purchased the interest of the first 
defendant and the fourth defendant who pur- 
chased the three items in the sale brought about 
by the Government to recover the court-fee. 

(2) The plaintiff obtained a decree for par- 
tition and separate possession of all the items 
except the three items which the fourth defen- 
dant purchased in the sale by the Government. 
The courts below held that the title of the 
fourth defendant to these three items should 
prevail over that of the plaintiff. 

(3) The con'ectness of this decision was 
vigorously canvassed before us by Mr. Gopala- 
swami Aiyangar, the learned advocate for the 
appellant, on various grounds. In the first 
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place, he raised the question that in view of the 
language of the decree in O. S. No. 36l of 
1938 the charge in favour of the Government 
has no priority because the decree did not 
, expressly state so. It is no doubt true that 
the decree is silent regarding the priority of 
^ the charge in favour of the Government. But 
, under the Code, the charge in favour of the 
, Government is declared to be tlie first charge 
, on the subject matter of the suit. We must 
I therefore, ^ take it that notwithstanding this 
^ omission in the decree, the charge in favour 
, of Government for the court-feo payable by 
the second defendant would undoubtedly be 
, a first charge and would have a priority over 
the mortgage in favour of the first defendant. 
The language of the decree which refers to 
the respective shares of the parties in the 
suit properties and creates a charge for the 
amount apportioned between the two brothers 
no doubt creates some little difficulty because 
-1. suit property which is only the un- 
divided half share of the second defendant 
the present first defendant who was the plain- 
nii m the action had no share or interest. 

u ^ 1 ^ 1 owner of the other undivided 

hall which was not the subject-matter of the 
suit. It was contended on behalf of the res- 
pondent^ that We should interpret the v/ord 

i-eaUy meaning the “interest” of 
the respective parties in the hypotheca, i e 

^ f defendant as mortga|?r 

We ttunk that it would be inapt to describe 
the intention of the mortgagee in the proper- 

property and theref^e. 

It IS difficult to accept the contention urged 
on behalf of the respondent. The intention 
under the decree which is a compromise de- 
cree IS clearly to create a charge on the un- 
divided half share of the defendant in all 
the items of properties described in the. two 
schedules and that charge, in view oif the 
language of Or. 33 rule 10 C P C v/oulrt 

fn^favou^ over’& mor^gag; 

f present first defendant. ^ 

(4) The next queshon is, whether the sale 
free of encumbrances or could only fa! 

subject to the mortgage in favour of the ^pre- 
silo ‘in TI 42 

nue sale, in 1942 this court amended Or 33 
by introducing R. 14 enabling the Govern 
ment to realise the unpaid Court-fee hi 
I^r suits by bringing the property to sale as 
if It were an arrear of land revenue. If there 
was of course a revenue sale, the further 

?h.T fhl the language 

that the liabihty should be enforced as if if 

were an arrear of land revenue, it would 

attract also all the provisions of the Revenue 

Recovery Act, including the section which Im 

nuls the prior encumbrances may have to ho 

eonsi^red. But that question does lot Lile 

in this case, as the sale was in 1941 before 

the amendment was introduced in 1942 Tho 

sale must, therefore, be taken to be subject 

to the encumbrances and not free from en 

cumbrances. This position was . not disputed 

by the respondent. ■ ^ ^ 

(5) The only other question is as between 
the two purchasers, whether the prior pur 
chase by the fourth defendant should prevail 
over that of the plaintiffs predecessor in 
title. On the principle of the Full Bench de 
cision in — ‘Nagendran Chettiar v. Lakshmi 


Madras 69b 

Ammal’, AIR 1933 Mad 583 (F. B.) (A), the 
title of the fourth defendant should undoubt- 
edly prevail. But ^he learned Judges in thai. 
case stated that the principle would apply, 
only if there is no complication of ^lis pendent’. 
Taking advantage of this observation, an 
argument was founded in this case that the 
sale m favour of the fourth defendant was 
subject to ‘lis pendens’, as the mortgage de- 
cree in favour of the present first defendaixt 
in the earlier suit was not satisfied by that 
date. This contention, however, cannot be 
accepted, as there is no question of any 'lis- 
pendens’ in this case as the rights of both 
parties flow from sales which have been 
brought about under the provisions of the 
compromise decree. There was no indepen- ■ 
dent proceedin^^ which was initiated by thei 
plaintiff’s predecessor during the pendency of 
which the sale in favour of the fourth defen- 
dant took place. When the properties were' 
brought to sale in pursuance of the same de- 
cree, it is difficult to apply any princiole of 
*hs pendens’ to the earlier sale. 

( 6 ) It was then claimed by ^r. Gopalaswami 
Aiyangar, the learned advocate for the appel- 
lant, that his client should at least be given 
an opportunity to redeem the first charge and 
recover possession of the property for, accor- 
ding to him no such opportunity was ever 

proceedings for the sale 
oi th£ properties by the Government. This 
argument also cannot be accepted. The neces- 

charge was the pauperism of 
plaintiff s predecessor-in-title, the first defen- 
dant, who was mainly liable to pay the court- 
tee to the Government. But by compromise 
there was an apportionment of that liability 
It is the compromise decree that created to 
charge on the undivided half share (>f the 
second defendant in all items of the property 
covered by the two schedules attached to the 
decree for the portion of the liability v/hicb 
was thrown on the second def‘='ndant under 
the said compromise. The plaintiff, the pie- 
sent first defendant, did not provide for him- 
self any right of redemption and he was 
aware throughout that under the decree and 
in view of the provisions of the Civil Proce- 
dure Code contained in Or. 33 Hr. 10 and 
in enforcement of the -harge in favour ©f 
the Government, the property of the second 
defendant could be sold in default of payment 

hy was up to him to have claimed 

the right of redemption if he was so minded 
and not to wait until after the sale had 
^ace and then claini it in the present action 
He had ample opportunity from the beginning 

to pay the Government the sum of Rs ist 
and odd for which a charge was created 
he never availed himself of ihat opporlunitv, 

cnin? Properties to be sold in 

suance of this very decree. He cannot, th^e- 

fore, be a further opportunity to redeem 

the fourth defendant, the auction purchaser, 

pursuance of the charge decree in favour 
of the Government. 

,, these reasons, we think that 

the decision of the lower court is correct and 
the second appeal is dismissed with costs, 

B/D.H. Appeal dismissed. 
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RAJAMANNAR c. j. 

AND VEiMKAiARAiViA AiYAR J. 

India Sugars and Rerineries Ltd., by its 
Direcior, V. T. Padmanabhan^ Appellant v. 
Estate ot the late V. Ramalingam, lepiesented 
by executors, Rukh-Ul-Muik S. Abdul Wajid 
and others. Respondents. 

Appeals Nos. 766 and 767 of 1948, D/- 
31-10-1952. 

(a) Limitation Act (1908), Art. 36 — Scope. 

Article 36 contemplates an action for 
compensation for a wrong in the nature of 
a tort. Secondly, the suit to which the 
article would apply is a suit for compen- 
sation. If the suit is for the recovery of 
a particular properly or sum of money as 
such, then the suit ‘cannot fall within the 
article. AIR 1917 Pat 260 ; 3 Cal WN 202 
and AIR 1938 Mad 353 (EB), Rel. on. 

(Para 5) 

Anno: Lim. Act, Art. 36 N. 1, 3. 

(b) Limitation Act (1908), Art. 90 — Neglect 
and misconduct. 

Article 90* is the residuary article 
dealing with claims of a principal against 
an agent. The neglect or miscouduct con- 
templated by the article is neglect or mis- 
fonauct in the course of and intimately 
connected with the agency duties, qua 
agent. It is in this view that this 
article has been applied to cases where 
a principal sues the agent to recover the 
secret proiits made by the agent. (Para 7) 
Anno: Lim. Act, Art. 90 N. 2. 

(c) Trusts Act (1882), S. 88 — Claim by 
principal against agent for advantage gained by 
latter — Limitation — (Limitation Act (1908), 
Arts. 90, 120). 

A was one of the directors and also the 
sole managing agent of certain company 
and was thus bound in a fiduciary charac- 
ter to protect the interests of the company. 
But availing himself of this character and 
utilising the premises and staff of the com- 
pany as well as his credit with the com- 
pany by reason of the position which he 
occupied, A gained for himself a pecu- 
niary advantage in the sum of Rs. 8510. 
The company sued to recover the amount 
claiming that A must hold the advantage 
so gained for the benefit of the company. 

Held that in view of the nature of the 
claim. Art. 90, Limitation Act did not apply. 
This was a case where the basis of the 
claim was not neglect or misconduct, but 
Ihe advantage taken by a person in a 
liduciar 3 '^ capacity of his position to make 
a gain. Under S. 88, Trusts Act A was 
bound to give it up to the person to whom 
he owed the fiduciary duty. To such a suit 
there was no other article applicable and 
therefore Art. 120 applied. AIR 1938 Mad 
353 (FB). Rel. on. (Para 7) 

Anno: Trusts Act, S. 88 N. 4, 7, 10; Limitation 
Act. Art. 90 N. 1, 2; Art. 120 N. 4, 19. 

The Aclvocnle General, N. V. B. Shankar Rao 
& G. Vasanlha Pai, for Appellant; Short Bewes 
and Co. and K. R. Venkatarama Sarma, for 
Respondents. 

CASKS CITED' 

(A) (T7) AIR 1917 Pat 260; 38 Ind Cas 525 

(B) (’99) 3 Cal WN 202 

(C) (’38) AIR 1938 Mad 353: ILR (1938) 

Mad 586 (FB) 


RAJAMANNAR C. J. : These two appeals arise I 
out of two suits filed by the appellant, the India 1 
Sugar Refineries Ltd., by its director & Managing 
Agent, T. Padmanabhan, for recovery of sums of 
money from tne estace of one V. Ramalingam, 
who was a director of the company and also its 
sole managing agent from 16-11-1936 till the date 
of his death 18-12-1942. The plaintiff company 
was incorporated under the Indian Companies 
Act with the principal object of manufacture of 
sugar at Hospet. By its memorandum of associa- 
tion, Messrs. Ranganathan & Co., a partnership 
firm, were appointed managing agents of the com- 
pany. The firm continued to hold that office till 
they resigned that office in or about July 1935. 
Subsequent to this, an agreement was entered into 
by the company with V. V. Ramalingam under 
which the latter was appointed its sole manag- 
ing agent on terms set out m the agreement. V. 
Ramalingam as the managing agent was entitled 
to receive a salary of Rs. 800 per mensem together 
with a commission of 7J per cent per annum on 
the total net annual income of the company. Be- 
sides these, he was also entitled to a commission 
in respect of work done by him in capacities other 
than that of a Managing Agent. More detailed 
reference will be made to the material terms In 
due course in this judgment. 

(2) In the two suits out of which these appeals 
arise, the company claimed various amounts on 
the ground that Ramalingam had wrongfully been 
paid those amounts or had drawn those amounts 
or was otherwise liable to pay the company the 
amounts which he had received. The learned 
District Judge of Bellary who tried both the suits 
dismissed them with costs. There was another 
suit which was tried along with these two, claim- 
ing more or less similar reliefs, and that too was 
dismissed. 

(3) In the two appeals, the learned Advocate 
General who appeared for the appellant company 
pressed before us only certain items among the 
several items claimed by the company in the suits 
originally. 

(4) (After dealing with certain items claimed 
in appeals Nos. 766 of 1948 and 767 of 1948, the 
judgment proceeds as under:—) The last Item 
pressed upon as relates to a sum of Rs. 8510 which 
is the profit earned by Ramalingam on certain 
transactions which we shall now mention. The 
Sugar Control Order came into force in April 
1942 and the prices of sugar were fixed both ex- 
factorj» and in the open market. What Rama- 
lingam did was, he got himself appointed as a 
sugar dealer, purchased large quantities of sugar 
at Rs. 31-15-0 the controlled price ex-factory, 
sold it to outsiders at Rs. 32-8-0 the con^lled 
price for outside sales, and pocketed the^ differ- 
ence of nine annas per bag. The learned Judge 
has found on the evidence that the sugar pi^- 
chased by Ramalingam continued to remain in 
the company’s factory premises and Ramalingam 
used the company’s staff & premises for Ws own 
business as a sugar dealer. The ledger folio or 
Ramalingam in the company’s accounts shows that 
on 13-6-1942 Ramalingam purchased 15128 bags or 
sugar for over Rs. 4,83,000. But he never paid 
the amount to the company. His account was 
debited with this amount. This quantity of sugar 
which remained in the company’s premises w^ 
being sold over several days and the amounra 
fetched by the sales were being credited in M 
account. The sum of Rs. 8510/- represents wO 
difference between the price at which RamaM- 
gam purchased calculated at Rs. 31-15-0 and the 
price at which he sold in the market, namely* 
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Rs. 32-8-0 The learned trial Judge observed that 
he would have had no hesitation in giving the 
company a decree for this amount on account of 
the fact that Ramalingam had utilised the office 
staff for his own business but ultimately dismiss- 
ed the company's claim on the ground that it 
was barred by limitation. We agree with the 
District Judge tliat the company v/as entitled to 


this amount. Therefore, the question of limita- 
tion remains to be considered. 

(5) The learned Judge was inclined to hold that 
Art. 36 or Art. 90 would apply. The amount of 
Rs. 8510 was earned sometime in 1942, and the 
suit was instituted on 14-12-1945. It was contend- 
ed by the learned Advocate General that neither 
Article applies and the proper article to ap- 
ply was Art. 120. Art. 33 runs as follows: 


“DesjripUoa of suit 

i’or compensation for any malfeasance, mis- 
feasance or uou-feasauce iniepeuieno of con- 
tract and not herein specially prgviued for. 


Period of limitation 
Two 3 ears 


Time from which period begins to run 

^\hfcn the iijalfeasance, misfeasance 
or nun-ieasunce takes place.” 


If this Article were to apply, clearly the claim 
is barred, but in our opinion, it is not the appro- 
priate article. In the first place, it may be men* 
Lioned that this article contemplates an action 
f^r compensation for a wrong in the nature of a 
tort. Secondly, the suit to which this article 
would apply is a suit for compensation. If the 
suit is lor the recovery of a particular property 
or sum of money as such, then the suit cannot 
fall within Art. 33. In — ‘Raja Kumar v. Fateh 
BahadurlaP, AIR 1917 Pat 260 (A), dealing with 
this Article, Atkinson J. of the Patna High Coimt 
observed as follows: 

“In my opinion, it (Art. 36) has no application 
whatsoever to the present case. We have only 
to read the terms of the article to see that it 
is an article referable to damages for some torti- 
ous act. This is not a case of damages at all 
This is a case in which plaintiff seeks to re- 
cover a specific sum of money, her property 
which has been applied by the defendant in 

the action for his own use, benefit and eniov- 
ment.” 


In — ‘Rajah Khatter Kristo Mitter v. Kumar 
Bmendra Narain Roy’, 3 Cal W. N. 202 (B). Mac- 
lean C. J. takes the same view of Art. 36 The 
learned Chief Justice says: 

“It seems to me that the first answer to the 
contention that the case comes within that Arti- 
cle (33) is that this is not a suit for compensa- 
tion in the true acceptation of the term. What 
compensation, ‘qua’ compensation does the suit 
ask for? I received no answer from the appel- 
lant’s vakil to that question. If it be not for 
compensation, that alone would be sufficient to 
exclude the case from the operation of Art. 
36.*’ 


The learned Chief Justice, Leach C. J. in the Fi 
Bench deciSiOn in — ‘Subbiah Thevar v. Samiant 
Mudaliar’, AIR 1938 Mad 353 (C), dealing wi1 
this Article observed : 

*‘Art. 3o applies to torts not specially provide 

; In the first place, in Art. 36 tl 

word ‘compensation’ is used, which is the a- 
propriate word to apply in connection with' 
suit to remedy an injury to a person or a ne 
son’s property.” 


The learned Chief Justice was dealing with a case 
of a suit fUed against a trustee to make good the 
loss sustained by the trust by reason of his 
omission to collect moneys due to the trust it 
was held by the Full Bench that neither Art 36 
nor Art. 62 appUed to the case, but it was Art 
120 that applied. 


(6) An analysis of the nature of the plaintiff's 
claim for this amount of Rs. 8510/- would clearly 
show that Art. 36 has no application. Obviously 
this amount is not claimed as compensation for 
any tortious act on the part of Ramalingam. The 
basis of the company’s claim is really to be found 
in the well known equitable principle now embo- 


died in Sec. 88 of the Trusts Act, which is as 
follows : 

“Where a trustee, executor, partner, agent, direc- 
tor of a company, legal adviser or other person 
bound in a fiduciary character to procect the 
interests of another person, by availing himself 
of his character, gains for himself any pecu- 
niary advantage, or where any person so bound 
enters into any dealing under circumstances in 
which his own interests are, or may be, adverse 
to those of such ocher person and thereby gains 
for himself a pecuniary advantage, he must hold 
for the benefit of such other person the advan- 
tage so gained.” 

Ramalingam was one of the directors of the com 
pany. He was also the sole managing agent. He 
was bound in a fiduciary character to protect the 
interests of the company. Here, the finding is 
that he availed himself of this character and 
utilised the premises and staff of the company 
as well as his credit with the company by reason 
of the position which he occupied and gained for 
himself a pecuniary advantage in the sum of Rs. 
8510. The company now claims that Ramalingam 
must hold the advantage so gained for the benefit 
of the company. 

(7) Art. 90 would not in this view of the nature 
of the claim apply to the case. That Article is 
the residuary article dealing with claims of a prin- 
cipal against an agent, we are inclined to hold 
that the neglect or misconduct contemplated by 
the article is neglect or misconduct in the course 
of and intimately connected with the agency 
duties, ‘qua’ agent. It is in this view that this 
article has been applied to cases where a principal 
sues the agent to recover the secret profits made 
by the agent. In the present case, it would not 
be accurate to speak of the sum of Rs. 8510 as 
secret profit made by the agent. It is not as if 
Ramalingam was appointed an agent of the com- 
pany to sell at a particular rate and Ramalingam 
.sold at a higher rate and secretly pocketed the 
difference. As the learned trial Judge observed, 
it cannot be said that Ramalingam was doing any- 
thing ‘per se’ illegal, to use the language of the 
Jeamed trial Judge. Ramalingam’s actions were 
all 'intra yires*. To such a case Art. 90 would not 
have application. This is a case where the basis 
of the claim is not neglect or misconduct, but the 
advantage taken by a person in a fiduciary capa- 
city of his position to make a gain. The law says 
that such a person shall not keep that gain to 
himself but shall give it up to the person to whom 
he owes a fiduciary duty. To such a suit there 
is no other article applicable and therefore Art. 
120 must apply. The decision of the Full Bench 
of this court in — ‘AIR 1938 Mad 353 (O’, sup- 
ports us in tins view. The suit was filed in 1945 
and is well within the time of six years provided 
by Art. 120. We therefore do not agree with the 
learned Judge that the claim is barred by limita- 
tion. To this extent we allow this appeal and 
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pass a decree in favour of the company for Rs. 
8510. From this amount of Rs. 8510 wUl be de- 
ducted a sum of :i40o-l-0 which is the amount 
debited against Ramalingam towards gociown rent. 
The decree will bear interest at six per cent per 
annum from the date of suit. In thLs appeal, the 
appellant and the contesting respondents will pay 
and 1 ‘cceivc proportionate costs. 

B / D.R.R. Order accordingly. 
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GOVINDA MENON AND 
BASHEER AHMED SAYEED JJ. 

Annasami Mudaliar, Appellant v. Ekambari 
Ammalj Respondent. 

A. A. O. No. 29 of 1952, D/- -23-1-1953. 

Civil F. C. (1908), S. 151 aud O. 23, R. 3 — 
Order setting aside compromise decree under 
S. 151. 

An order setting aside a compromise 
decree under the inherent powers under 
S. 151 on the ground that the decree was 
unjustifiable and without jurisdiction is not 
appealable. The meie fact that the applica- 
tion to set aside the decree also mentiOiis 
O. 23, R. 3 cannot make such provision 
applicable. (Para 7) 

Anno: C.P.C., S. 151 N. 2, 9; O. 23, R. 3 N. 8. 

A. Sundaram Iyer, for Appellant; S. Muthiah 
Mudaliar and M. Chokkalingam, for Respondent. 

CASES CITED: 

(A) (T5) AIR 1915 Cal 473: 27 Ind Cas 242 

(B) ( 24) AIR 1924 Cal 80; 75 Ind Cas 319 
GOVINDA MFJNON J.: A preliminary objection 

is raised by Mr. Muthiah Muaaliar who appears 
for tne contcsiing respondent that the order of 
Uie lower court is not appe dable; and in order 
to appreciate the point raised by the learned 
counsel it is neces-sury to set forth a fev/ facts. 

(2) Original Suit No. 71 of 1947 on the file of 
the Court of tiie Subordinate Juogo, Vellore, is 
a suit by one Ekambari Ammal, daughter of one 
LiOkauutna Mudaliar, for partition and recovery 
of possession of her share in the properties which 
belonged to her father. Defendants 1 to 3 are 
the surviving brothers oi Lokanatha Mudaliar* 
and the fourth defendant, Manikkammal, is a 
sister of the plaintilT and a daughter of Lokana- 
tha Mudaliar. According to the plaintiff, it was 
stated that before the death of Lokanatha Muda- 
Uar there was a division in status of the joint 
family properties between Lokanatha Mudaliar 
and his three brothers but that there was no 
separation by metes and bounds and the property 
remained joint on that score. The plaintiff 
therefore stated that in the properties which 
were the joint family properties. Lokanatha 
Mudaliar had a one-fourth share and plaintiff as 
one of the two daughters of Lokanatha Mudaliar 
is entitled to l/8th in the whole of the pro- 
perties. 

(3) The suit was contested mainly by the first 
defendant on the ground that before the death 
of Lokanatha Mudaliar he executed a will by 
which a fair proportion of his properties was 
bequeathed in favour of the first defendant. The 
first defendant admitted that there was a division 
between Lokanatha Mudaliar and the three 
brothers and further stated that the division had 
been completed by metes and bounds with the 
result that properties were handed over to Loka- 
natha Mudaliar who had bequeathed them under 
the will. 
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(4) The suit went to trial; and the first defen- 
dant wno propounded the Will examined a wit- 
ness or two. At that stage, a compromise was 
entered into which was signed by the plaintiff 
and the first defendant as well as by the advocates 
appearing for them. It is also seen from the ori- 
ginal compromise that the second defendant has 
signed the compromise. When that was filed in 
court, the court passed an order to the effect 
that as the plaintiff and defendants 1 and 2 
appeared at the time of the petition coming on 
for hearing, a decree in terms of the compromise 
has been passed. No mention has been made of 
the fourth defendant in the compromise or of 
her rights. Subsequently, the fourth defendant 
filed an application under Or. 9, R. 13, C. P. C. 
to set aside the decree passed ex parte against 
her and the plaintiff filed another application, 
purporting to be under Or. 23, R. 3 and S. lol, 

C. P. C. praying that the decree passed in terms 
of the compromise filed in court should be set 
aside. Various grounds are alleged in the 
application for setting aside the compromise by 
the plaintiff but it is unnecessary to restate 
them in this appeal. Had it become necessary 
for us to find out whether a valid compromise 
had been entered into by the plaintiff and the 
first defendant, we would probably have gone 
deeper into that question but then the course 
which this litigation has taken has rendered it 
unnecessary for us to delve deep into that 
matter. 

(5> The learned Judge holding that in a 
partition suit every defendant must be deemed to 
be a plaintiff and every plaintiff reciprocally 
must be deemed to be a defendant, on the 
ground that all the parties entitled to a share 
in the joint family properties had not signed 
the compromise, set aside the decree against the 
fourth defendant on her application. 'Whether 
that order is connect or not it is unnecessary 
for us to detennine now because that has become 
final and no revision or appeal has been filed 
against the setting aside of the ‘ex parte decree. 
On the petition filed by the plaintiff to set aside 
the compromise decree, the learned Judge 
purporting to act under Ss. 151 and 153 C. P. C. 
set aside the compromise decree and directed the 
suit to be tried on the merits. Against that order 
of the learned Judge in I. A. No. 245 of 1951, the 
first defendant preferred the above appeal as 
well as the alternative civil revision petition. 

(6) At the time of the admission tlie learned 
Judge before whom it came up dismissed the 
civil revision petition on the ground that no 
question of jurisdiction arose; and the question of 
appealability was then left to be decided later 

on. 

(7) Now. it is clear that the learned Judge iu 
the corirt below purported to act under S. 15L 
C P. C. though in the application by the plain- 
tiff, Or. 23, R. 3, C. P. C. was also mentioned. 
We have doubt whether Or. 23, R. 3 C. P. 
C. can have the remotest application to the 
facts of the present case. Under that provision 
of law, where it is proved to the satisfaction of 
the court that a suit has been adjusted wholly 
or in part bv a lawful agreement or compio- 
mise, then the court shall pass a decree m 
accordance therewith so far as it relates to 
suit. Therefore, what this rule provides is that 
if the parties come to court with a compronuse 
petition and either both of them pray that 
a compromise decree be passed or one ^ 
them prays that a compromise decree be 
passed, while the other disputes the validity of 
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the compromise, in such a case it is open to the 
court, if it is satisfied that the parties have enter- 
ed into a lawful compromise, to pass a decree. 
How this provision of law can be made apphcable 
to an act of the court by which it sets aside 
a decree passed, it is dimcuit to understand. The 
learned Judge does not in so many tenns explicit y 
or by necessary implication say that he has 
invoked Or. 23, R. 3, C. P. C. in passing the 
order under appeal. On the other hand the 
learned Judge refers to two decisions of the 
Calcutta High Court namely — ‘Gobind Chandra 
Sai‘dar v. Bhag’oat Sardar’, AIR 1915 Cal 473.' (A) 
a decision of Sir Asutosh Mukerjee Kt. and 
Beechcroft JJ. and — ‘Taraprasanna Sarkar v 
Kalikamohan’, AIR 1924 Cal 80 (B), another deci- 
sion of Sh Asutosh Mukerji and Rankin JJ 
where the learned Judges have held that it is 
open to a court to set aside a compromis‘d for 
valid reasons by applying Ss. 151 and 153 C P 
C. The decision in ‘AIR 1924 Cal 80 (B)’ is very 
instructive because in that case specific mention 
is niade of Ss. 151 and 153, C. P. C. V/e have 
no doubt whatever that the Subordinate Jud-^^-e 
here purported to set aside the decree passed in 
terms of the compromise by the application of 

power vested in him under S. 151, 
C. P. C. Mr. A. Sundaram Iyer contends that we 
mus.. read mto the order of the learned Judge 
the importation of the application of Or 23 R 

P. c But it seems to us that v7hen that 
provision of the law cannot have any kind of 
application, by the mere fact that it is stated 
in the petition it caimot be said that such a 
piovision wJl be applicable. As an example, if 
in a petihon to pass a decree in terms of the 
compromise, the party by design or inadvertence 
also puts a section of the Criminal Procedure 

lies to the High Court or to any other coiut We 
are therefore^ satisfied that what has happened 

learned Judge on being 
satisfied that the decree passed by him on the 

^?‘^Promise was unjustifiable and 
withcnit jurisdiction invoked the inherent powers 
vested in him and thereby set it aside. When 
once we come to the conclusion that the order 
of the learned Judge in the court below was 
passed under S. 151, C. P. C. it is clear tha? 
no appeal lies to this court. 

(8) Th^ civil miscellaneous appeal is therefore 
dismissed. As we feel that the appellant has 

^ no order af 

to costs in this appeal. 

Appeal dismissed. 
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Public Prosecutor, Appellant v. Pattu Nara- 
simhulu A., Respondent. 

Criminal Appeal No. 378 of 1952, D/- 12-1-53 

Adulteration Act (3 of 
(piS), S. 5 (b) and (d) — Accused workire in 
sliop on behalf of his father — Accused iq 
^ rson coming within meaning of S. 5 (b) and 

. (Para 4) 

Public Prosecutor, for Appellant; G. Gopala 
swamj, for Respondent. ^ ^ 

CASES CITED; 

(A) (1895) 64 LJMC 218: (1895) 1 QB 918 

(B) (’51) AIR 1951 SC 204: 1951 
Mad WN Cr 102 (SC) 

(C) (’53) AIR 1953 Mad 156: 1952 Mad 
WN Cr 277 (2) 


JTOGMENT ; This is an appeal preferred 
by the State against the acquittal by the learn- 

of 1^51 Badvel in C. C. No. 1811 

information received 
the Health Inspector, P. W. 1 went to the barar 
at Baavel on 29-6-1951 at about 9 a.m. and in- 
s^cted the house and shop of the accused and 
his father and on finding the accused there 
asked him to keep open the godown which is 
situated a little away from the shop and he 
among otner things found there smooth pea 
flour with which we are now concerned here 
The Health Inspector took sample of the pea 
flour and sent it to the Public Analyst for ada- 

declared as adulterated with ‘lak 
(kesari dhall). It was a mixture 
01 lak dual of about 80 per cent with Bengal 
gram flour of 20 per cent and it also contained 

water-soluble yellow colouring 
matter oerived from coal tar. Inasmuch as sale 
or possession for the purpose of sale under any 
desciiption of artificially coloured Bengal gram 
flour and red gram flour is an offence punish- 
able under R. 29 read with R. 28-A, Madras 
Prevention of Adulteration Rules issued in G. 

24-2-1950 as amended 
in G. O. No. 1613 Health dated 5-5-1950 this 
accused was charged for an offence punishable 
under R. 29 read with R. 28-E, Madras Pre- 
vention of Adulteration Rrdes issued in G O 
^ 0 . 3082 Health, dated 1-9-1950. 

(3) The two points taken before me for sus- 
taining the acquittal are that the father of the 
accused was the owner of the shop and not 
the accused and that the proper person who 
should be proceeded against is the father and 
not the son. 

(4) In my opinion this contention cannot be 
accepted, because under sub-cl. (d) of S. 5, Mad- 
ras Prevention of Adulteration Act every per- 
son w^ho offers for the sale any food which 
is not up to the standard of purity prescribed 
by the (Provincial Government) is punishable. 

So what we have to see in the present case 
IS whether this accused stored or offered for 
sale this substance in controversy. A person 
who is working in a shop on behalf of the 
owner as his erqployee is certainly one who 
will come within the meaning of the '‘person 
offering for sale the articles exhibited there”. 

It is not stated that the accused was there 
for his health. On the other hand lie must 
have been in the shop for the purpose of 
carrying on sales on behalf of his father and 
as his servant. 

It has b^n laid do\vn in a long line of 
decisions the most notable of which is the 

(1895) 1 Q. B. 918 at p 921 fAJ in whiVh 

Wright J. has collected and classified the in- 
feresbng English decisions on the subject and 

— ‘Hariprasada Rao v. 
The State, AIR 1951 S. C. 204(B). The entire 
case law on the subject has been set out by 

najah V. State’, AIR 1953 Mad 
— 'Barker v. Levinson 

(Goddard C. J ) . A servant is equally liable 
becaiise if the law were otherwise every master 
would try to keep himself out of the way and 
escape Lability. The argument that the ac- 
cused has passed his school final exa- 
mination and that there are differences 
between him and his father in private life 
are neither here nor there. On the particular- 
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date in question this accused was working in 
the shop on behalf of his father. Therefore 
the accused is certainly a person coming with- 
in the meaning of sub-cls. (b) and (d) of S. 
5 of the Act. 

(5) Tiierefore the acquittal by the Sub-Magis- 
trate cannot be supported and is hereby set 
aside and the accused is convicted as charg- 
ed. Taking into consideration the various mi- 
tigating circumstances the accused is sentenc- 
ed to pay a fine of Rs. 35. Time for payment 
of the fine is six weeks from the date of 
the receipt of this order in the lower Court. 

B/V.R.B. Acquittal set aside. 
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GOVINDA MENON J. 

S. Rangaraju Naidu, Petitioner v. D. S. 
Kamesan, Respondent. 

Civil Revn. Petn. No. 525 of 1951, D/- 14-11- 
If;52. 

(a) CivU P. C. (1908), S. 115 — Case decided 
— Order impounding document under S. 33, 
Ir'tanip Act — (Stamp Act (1899), S. 33). 

The action of a Subordinate Judge in 
impounding a document and forwarding the 
same to the Collector with an accompanying 
ietter amounts to a decision of a case as 
outemplated under S. 115, Civil P. C., as 
‘he Judge, when he comes to the conclusion 
that the document in question has not been 
properly stamped, decides the case and that 
decision, so far as the Judge is concerned, 
is final. The finality that attaches to the 
view taken by the Judge makes it a case 
decided by him. AIR 1942 Lah 265 and 
AIR 1943 Nag 97, Ref. (Paras 1, 3) 

Anno: C.P.C., S. 115 N. 4, Stamp Act, S. 33 

N. 12. 

(b) Stump Act (1899), S. 33 (1) — ‘Is pro- 
duced or comes in the performance of his 


JUDGMENT : Mr. N. S. Srinivasan appearing 
for the learned Government Pleader raises a pre- 
liminary objection that S. 115, CivU P. C. will 
not apply to the present case. What happened 
was tnat when a document came into the posses- 
sion of the Court below a question was raised as 
to whether it was properly stamped. On that 
arguments were heard by the Subordinate Judge 
who finding that the document had not been 
properly stamped impoimded the same and sent 
it to the District Collector under S. 38 (2), Stamp 
Act. In doing so, the learned Judge did not give 
any definite finding as to the quantum of the 
stamp to be collected and left the decision on this 
matter to the Collector and if the Collector can- 
not decide that question, the Subordinate Judge 
suggested, that the matter might be referred to 
the Chief Controlling Revenue authority, name- 
ly, the Revenue Board, for referring the matter 
to the High Court under S. 57 of the Act. What 
is contended very strenuously by Mr. Srinivasan 
is that the action of the Subordinate Judge in 
impounding the document and forwarding the 
same to the Collector with an accompanying 
letter does not amount to a decision of a case w 
contemplated under S 115, Civil P. C. Prima facie 
this argument seems to be correct but on exa- 
mining the matter and probing into the legal 
aspects of the forwarding of the document one 
has to say that the Subordinate Judge, when he 
came to the conclusion that the document in 
question has not been properly stamped has 
cided the case and that decision, so far as the 
Subordinate Judge is concerned, is final. It is 
not open to the party when once the Subordinate 
Judge reached that conclusion to get back the 
document or to proceed with the case as if the 
document has been validly tendered for piuTX^s 
of letting in evidcmce. The finality that attaches 
to the view taken by the Subordinate Judge 

makes it a case decided by him. Therefore, it seems 

to me that apart from any authority, on iiret 
principles it can be said that the action of 
Subordinate Judge is a case decided within tne 
meaning of S. 115, Civil P. C. but the matter does 

not rest here. 



functions.* 

A mere handing over of a document, even 
if it is as a result of a summons from Court, 
'■annot be said to be production. There 
must be a volition on the part of the 
j’jcison bringing it to Court to use it for 
: orne purpose. The mechanical act of . car- 
rying the document as a result of an order 
of Court and handing it over to an officer 
of Court would not be production. But 
such an act would come within the meaning 
of the term “comes before the (Tourt in the 
performance of its judicial functions”. 25 
Mod 525, Foil.; Case law discussed. 

(Para 13) 

Anno: Stamp Act, S. 33 N. 4. 

T. R. Srinivasan, for Petitioner; N. S Srini- 
vasan, for Govt. Pleader and B. V. Subrama- 
niam, for Respondent. 

CASES CITED; 


(2) Mr. T. R. Srinivasan for the petitioner 
rought to mv notice two decisions, one of the 
ahore High Court and the other of the Nagp^ 
igh Court. In — Uttamchand v. PermannanQ, 

I. R. 1942 Lah. 265 (Ai Din Mohammad J. had 
> deal with a similar case. There also a docu- 
icnt which was produced before the Subordinate 
ud^^e was found to be insufficiently stamped ana 
tie ^ Court determined the stamp duty payable 
efore impounding and forw'arded document 
0 the Collector. This action of the Court was 
ought to be revised in revision and on ^b- 
ection taken that It was not a case decided wito- 
n the mcanin? of the provisions of S. lla. Civil 
C.. the learned Judge held “it is a case de- 
■ided within the meaning of S. 115, Ci'il P- C. in 

ismuch as the matter which was ^jar 

he parties ‘qua' this aspect of caM has so far 
IS the parties are concerned, been finally Mt at 
■est and no stage will ever aruse la^r at which 


(A) (M2) AIR 1942 Lah 265: 203 Ind Cas 7 

(B) (’43) AIR 1943 Nag 97 
ILR (1943) Nag 520 

(C) (’02) 2 Weir 670: 25 Mad 525 

(D) (’18) AIR 1918 Cal 1026: 35 Ind Cas 415 

(E) (’32) AIR 1932 Lah 495: 13 Lah 745 (FB) 

(F) (MO) AIR 1940 Lah 315: 

ILR (1940) 21 Lah 637 (FB) 

(G) (’36) AIR 1936 Lah 985: 163 Ind Cas 560 
(’47) AIR 1947 Lah 319: 49 Pun LR 70 


to be attacked”. 

(31 The learned Judge, therefore, held ^ 
was a case decided within the meaning of S. ^ 
CivU P. C. This decision has been fouo^a 
later by the Nagpur High Court in -- Tn re Na- 
rayanadas NathuranV, A. 1. R. 1943 Nag. 97 (Bn 
where Vivian Bose J. following the decision m 
— ‘AIR 1942 Lah. 265 (A)’, and other cases cam 
to the conclusion that the order of the 
Court impounding the document is revisaole, jxx 
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view of the decisions cited above I have no hesi- 
tation in coming to the same conclusion. In the 
absence of any decision in Madras to show that 
the action of the Subordinate Judge is not a 
case decided within the meaning of S. 115, Civil 
P. C. I have to conclude that the Subordinate 
Judge has finally decided the matter so far as 
he was concerned. Tne preliminary objection is, 
therefore, overruled. 

(4^ Nov/ that the preliminary objection has been 
overruled the merits of the case have to be gone 
into. The petitioner in the revision petition is 
the defendant in O. S. No. 8 of 1947 on the file 
of the Sub-Court, Salem. The suit was to re- 
cover a sum of nearly Rs. 2,00,000 with interest 
and the allegations are that the plaintiff respon- 
dent conveyed to the defendant petitioner half 
the right in a patent for manufacturing a parti- 
cular kind of wood preservative, by means of an 
indenture dated 9-4-1945. This indenture w^as 
stamped in Mysore and according to the Stamp 
law in force there the value of the stamp paper 
used was Rs. 4687-8-0, whereas at that rime if a 
similar document were to be executed in what 
was then British India but now the Indian Union, 
the stamp duty would be more than Rs. 7400 and 
odd. According to S.. 18, Stamp Act such instru- 
ments may be stamped with proper stamp duty 
under the statute within three months after it 
has been first received in India. But no such 
thing was done. Along with the plaint, a dupli- 
cate of the document in question was produced; 
but in the written statement the present peti- 
tioner raised an objection in para. 15 that the 
deed of assignment is inadmissible and unenforce- 
able in the Indian Courts as it is not validly 
stamped according to the law prevailing in India 
The plaintiff respondent, therefore, summoned 
the defendant for the production of the original 
which was in his possession. In obedience to 
this summons issued by the Court, the defendant 
brought the indenture into Court and kept it in 
Court custody on 24-6-1949. It has to be remem- 
bered in this connection that the defendant does 
not want to enforce the document, whereas the 
plaintiff’s title and justification for the claim is 
dependent upon the validity of the document in 
question. Therefore a compelling process from 
the Cornet resulted in the document coming into 
rts custody. Thereafter, the Subordinate Judge 
as stated already, impounded the document and 
under S. 38 (2), Stamp Act sent the same to the 
Distnct Collector without giving a definite find- 
ing as to what should be the stamp duty to be 
collected on this instrument. 

, ^ S^ivasan for the petitioner con- 

tends that the order impounding the document 
IS Illegal and ultra vires’ because the same was 
not »pr(^uced” nor has it come into the posses- 
sion of the Court m performance of its judicial 
functions and such being the case the provisions 

of S. 33 (1), Stamp Act cannot be attracted s 
33 (1) reads: ‘ 

“Every person having by law or consent of par- 
ties authority to receive evidence and every per- 
son in charge of a public ofiBce, except an officer 
of police, before whom any instrument, charge- 
able in his opinion, with duty, is produced or 
comes in the performance of his functions 
shall, if it appears to him that such instrument 
is not duly stamped, impound the same”. 

The important, portion of this section is “is 
produced or comes in the performance of his 
functions.” According to the learned counsel 
production is a voluntary act and not the resiUt 
of any compulsion from a Court of law. In order 
that the document should be deemed to have 


been produced in Court, it must be brought into 
the custody of the Court by a person of his own 
accord and as a result of his volition in order 
that he might use it for his purpose or to secure 
some advantage by a legal process. Where, as a 
result of summons issued by Court, or seizure 
under a distraint or attachment warrant, a 
document comes into the possession of the Court 
it cannot be held that the instrument in question 
has been produced; so argues the learned counsel. 
For finding out the correctness of this argument, 
we should have a bird's eye view of the relevant 
provisions of tiie statute in question. S. 3 defines 
what instruments are chargeable with duty and 
there is no doubt that the present document is 
ohai^eabie witii duty in accordance v/ith the 
provisions of that section. S. 17 lays down that 
all instruments chargeable with duty and execu- 
ted by any person in India except Part B States 
shall be stamped before or at the time of execu- 
tion. As already stated, S. 18 lays down that if 
a document is executed in the territory which 
has now become a Part B State, when it is first 
received in India it must be stamped within 
three months. With regard to the liability of 
the person who has to pay the stamp duty, we 
have the provisions of S. 29(c) which say that 
in the case of a conveyance, the stamp duty shall 
be borne by the grantee and here the stamp duty, 
if the document had been executed in what was 
then British India, should have been paid by 
the defendant petitioner. Ss. 33 and 38 deal 
with impounding. When we come to S. 44, we 
find that in certain cases a person paying duty 
or penalty may recover the same from the op- 
posite party and S. 44(3) says that such amount 
may be included in the costs. Finally there is 
S. 48 which is to the effect that all duties and 
penalties under the Act can be collected as if 
they are land revenue. How the penalty ought 
to be charged is laid down in S. 35 where it is 
provided that it is open to the Court to levy a 
penalty to the extent of ten times the duty. So 
far as the Collector is concerned there is no such 
obligation. 

(6) In view of the above provisions of the Stamp 
Act, the action of the Court in impounding the 
documents and forwarding it to the Collector for 
finding out the stamp duty and ascertaining as 
to who is to pay the same would be correct if 
the document is ‘produced in Court or comes 
into Court in the performance of the Court’s 
functions’. Mr. B. V, Subramaniam for the 
respondent invites my attention to the distinc- 
tion between S. 33 and S. 35 of the Act. Whereas 
S. 33 contemplates the production or coming 
into possession of the Court of the document S 
35 comes into operation only when it is tendered 
in evidence. S. 33 is an all-embracing one whereas 
S. 35 is limited to special instances. V^at he 
argues is that the moment the petitioner even 
If it as a result of a process of Court, brin^ the 
document and lets it into the possession of Court, 
it should bo deemed as if he has produced it. In any 
event, tl^ document has come into the posses- 
sion of the Court, in the discharge of its judicial 
functions. In either event, according to the 
learned counsel for the respondent the provisions 
of S. 33 have been attracted and it cannot be 
said that the order of the lower Court is illegal. 

(7) Though there is paucity of recent cases of 
this Court on this aspect of the case, there are 
few cases of other Courts which have been bro- 
ught to my notice. The only Madras case so far 
as my attention has been drawn is that contained 
in — ‘King Emperor v. Balu Kuppayan’, 25 Mad 
525 (O) where the word “comes” in S. 33 is held 
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to have sufficiently wide connotation as to include 
the production ot docurnenus under a search 
warrant. 7iu‘ lac's ol that case are as follows: 
Tnore liad bec-n complaints maae to judicial 
authorities tli.a. ofieii'cs unti-w 8s. d*! (d and 68 
(C), S' amp Act of 18J3 were being comniitted and 
thcroioiv the ivu gistrate issii.u a search warrant 
and wiiea that was executed certain documents 
were .sei-.ed and impoiinderl nnaor S. 33(2) of the 
Act. iJeioi'e iiie High Court it was contended 
tlial wiica a dociuneriL caino into the custody 
of tnc Magistrate ar> a result of the execution of 
a search warrant, it did not corns before the 
Magistrate in the pcriorme.nco of his functions 
within the meaning oi S. 33(1). Toe contention 
was repelled by tne learned Judges, Benson and 
Bhashyam Aiyuugar JJ. v.ith the remark: 

"rhe word 'comes' is suificitnlly wide to include 
the production of docurnen'is under a search 
wan-ant issued by the Magistrate.” 


when there was no material to enable him to 
question the correctness of inis allegation Con- 
sequently, the case is not cosrered by the first 
of tne two alternatives mentioned in S 33 
Nor cun we say tnat the other hat-chitas c£.me 
before the Muns*f in the performance of his 
Umctions. In tne performance of his functions 
as a judicial oiiicer tne only hat-chita wnich 
came beiuro him at mat stage was the hat- 
chita Whereon the claim was founded. We 
cannot speculate whether if the trial had pro- 
ceeavd, me p.aintins m.ght not have possibly 
relied upon the otner hat-chitas in support of 
their case. If they had done so, it couid well 
as maintained ta.d. timse hat-chitas were pro- 
duced before the Munsif or came before him 
in the performance of his functions. But that 
.stage was never reached. In our opinion, on the 
materials placed before us, it is impossible to 
say that the Munsif hud jurisdiction to impound 


1 nave not been .shown any authority which 
dis^^mts from this ooservatiou and I am, there- 
fore, bound by it. It cannot be said that tne 
document did not come into the possession of 
the Court. It was brought and hanaed over to 
an officer of court by the defendant as a result 
of a summons issued to him to produce the 
document. “Comes into possession” is a widely 
known legal term and its import is sufficiently 
wide as to include case.s wnex’e documents are 
handed over. All that is required is that tne 
custody of the document must rest with the 
Court. How it came into the custody is not a 
crucial factor. Tnerefore it Ls difficult to say in 
the present case that there is no operation of the 
phrase "comes into possession". Order 11, R. H, 
Civil F. C. empowers the court at any time 
during the pendency of the suit to order the 
pioduction by any party of such documents 
m his posse.ssion or power relating to any 
matter in question in .such a suit and it is in 
pursuance to the provisions of this rule that the 
summons hud been issued to the defendant to 
bring the document into Court. 

(8) The next case cited before me is reported 
in — 'Sashishi Mohan Saha v. Kumiid Kumar 
Biswas’, AIR 1918 Cal 1026 (D). When a suit was 
filed before a District Munsif for the recovery 
of a sum of money clue on what Is known as 
hatchita, the p.aintilf produced in Court a 
book containing not only the hatchita on which 
the suit was based but also a number of hat-chitas 
bound together as a book. The trial Court on 
examining the book found that not only the hat- 
ehita in question but other hat-chitas also were 
not properly stamped. Therefore the entire book 
was impounded under S. 33, Stamp Act. The High 
Court held in revision that the District Munsif 
had no jurisdiction to impound the hat-chitas 
other than the one which formed the basis of 
the plaintiff's claim because they were not 
produced, nor came before him in the performance 
of his functions: and in doing so. the learned 
Judges Sir Asutosh Mookerjee'' and Cuming JJ. 
distinguished the case in ‘25 Mad 525 (O'. 
According to that decision the mere physical 
possession of the hat-chitas, which have no 
relevancy so far as the suit was concerned, would 
not be sufficient to hold that they were produced 
or came into possession in the discharge of the 
District Munsif’s functions. The observations 
relevant to the present case are at pp. 1026-1027 
and I may extract them hereunder: 

"The case for the petitioners is that they did 
not produce before the officer any hat-chita 
other than the one upon which their claim was 
founded. The Munsif took action at a stage 


the hat-chitas ocher tnan the one which formed 
the basis of tne claim. Reference has been 
made by the Senior Govemment Pleader to 
the case of ‘25 Mad 525 (O’ which is clearly 
distinguishable. Tnere a search warrant was 
issued by a Magistrate with a view to the dis- 
covery of a register kept by the accused, con- 
taining documents not stamped in accordance 
with the provisions of the Stamp Act. The 
register was seized in the course of the search 
and brought in the Court. It is clear that 
the register was produced before the Magistrate 
or came before him in the performance of his 
functions as a Magistrate.” 

It is clesr from the passage quoted above that 
with reference to the hat-chita which formed the 
subject matter of the particular suit, the learned 
Judge.c ^ixre of opinion that it came into tlie pos- 
session of the Court in the performance of its. 
judicial functions, though it is doubtful whether 
at that stage it might be said that there was 
any production of the other hat-chitas. 

(9) As against these two cases other decisions 
bearing on me question regarding the meaning of 
the expression "produced or comes into posses- 
sion” have been relied upon. In — ‘Tnakardas v. 
Emperor*, ATR 1932 Lah 495 (E) a Full Bench of 
the Laiiore High Court, on a reference to it by 
the Financial Commissioner, held that where a 
Sub Registrar registered a document as a deed 
of dissolution and it was later on found by the 
Registrar that it should be stamped and registered 
as a deed of partition and he directed the party 
to produce the document, and holding that it was 
not duly stamped made a reference to the Col- 
lector who held that the document was a deed 
of partition and called upon the executants to 
make good the deficiency tn stamp togethei’ 
with the penalty, that the Registrar was not 
acting in Uie performance of his functions in 
requiring the production of the document and 
therefore tlie document was neither produced nor 
came into the possession of the Registrar in. 
the performance of his functions. This deci^on 
makes it clear Uiat mere custody is not sufficient 
to attract the operation of S. 33 (D, Stamp Act. 

(10) That the person pi-esenting the document 
In Court must be the person legally liable to pay 
the deficient stamp duty is decided by another 
Full Bench of the Laliore High Court in — 
•Mohamed Hussain v. Emperor*, AIR 1940 Lah 
315 (FB) (P>. Tlie person who \yas liable to be 
Charged with stamp duty had died and the docu- 
ment insufficiently stamped was produced by one 
of his sons in a civil suit. In that case the learned 
Judges held that the son cannot be made liable 
to pay tlie penalty. Though this decision does 
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not explain the meaning of the phrase “produced 
m Coiu-t or comes into possession" it is useiul in 
■his respect viz., that the ducy can ije lev,'.ea oiov 
iroin tne person ha Me inhiaiiv to pav tne sa-ne 
we do not think thac this decis.on would cany 
the case any further at all. 

(11) Jai Lai J. in — 'Ujjal Singh Sunde’sme 
V. Ahmed Yarkhan’. AIR irfSo Lari 935 (G) iie.d 
thai mere presentation of a uojument or its 
translueration witnout any attempt to pro.e 
t or without an attempt to tender it formally 
r eviderice does not amoiuit to production of the 

concerned nor 

does the document unoer such circum- 
stances come before the person concerned hi the 
performance of his liuictions so as to attract th® 
provisions of S. 33, Stamp Act. Thh decision 

petitioner's contention. But 
the learned Judge doe.s not refer to any autho'itv 
in support of hLs conclusion. Obsc vationl of thi^ 
court in '25 Mad 525 (O' havT not tTrefermd 

^eSs to decisions in Lahore 

i ^ ^ presentation is not 

sr In operation of s 

in AIR 1942 Lah 265 (A)’ there are ohc,Jy 

v^ations Of a similar nature. Dm Mohammad V 
inteiprets the word “produced” in cj q-> o 
duced in the ordinaiw cours^ nV 
produced under compulsion. TlLrefwe if the 

document is produced by a party as a resuU n? 
a process issued bv the PanrV i/ a result of 

that he has produ^ed^lt ui lessee Tnlers' it" to 

evidence and wants to sue it foi- u ^ 

The learned Judge further soes on lo 

if compulsory production can be ^n^emtood^*^fl« 
production within the meantoe of th ^ 
then it will be competent fo^^^r-of section, 
a search to the housp of « conduct 

documents insufficiently stamped 

is highly improper fora cturt i , 
to produce an original documpnf- 
impound because t^ 000 ^^^. ^ ^ 

that it is tosuffif'ipnMv^'lf mfomed 

this c^ slmt tw stamped. The facts of 

compelled to be produ^rfnto* Po^T^h 
Subordinate Judge beftoe if 

Here there was no crnni.ion ‘'"Pounded. 

presentation. In a more ^ voluntary 

& Sons V. H. S la“a & T 'Harjimal 

(H), a stogie Judge of the^L^ort^- 

■of the opinion that if , was 

a document in Court it cannot- . Presented 
is production of the ‘hat it 

of the parties Xes n^t Ts^ue a 

and the Court ‘suo motto document 

the documents produced^bv ^eny 

tender by the party of the ^ ™Phed 

in such a case tL nartvrT®''* evidence, 
document cannot be ^ cahed ^ imnn®®®"f‘® ‘h® 
the stamp duty and penaltv ^ 

if he is not otherwise ^the^^^rson bv^ 

stamp -duty is payable under i^e Art ?#■ 
to me that the result nf seems 

referred to above «^at miif 
Court of a document would u into 

should be production it must be wPh‘toi 
Of tendering it in evidenTLd iS t for^lf ‘ 
benefit of the party himself. ^ ^ 
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‘he opinion that the word 

eftnei orodS ^n 

produced voluntarily for some judi?i'to ’ p°u%o^e 

i^c-lAon, a mental ciemenv. The mere Dhv‘;iPQi^*^*V 
0 . production i.s not enough when there is 
mtenuon to “produce". The learnyd t 
therefore, held that wiion f nirtv 

asked to produce one document producer p^other 

by mistake and hands it over to the Cnnff“ 

it is found that the mistakL 
sufficiently stamped it does not comL before 

Judge m the performance of hi.s fimcticnf mh 

S"”! a“S“S «<»”«>■“ ““Si 

document, it r^ust be deeS'^to 

within the meaning of the se-tion 

tnnx^[ti? to^®r®^ 

exTOeT?n\he\alZ"™ ‘h® views 

S ^must"^ be"; 'vtoiUo^%n'^th° ' 

person brint^ino' if f« fho 

dTSt 

iy?nr^ ")h! teZ' “ores" b^ e^ 

functions" as laid down T' 25 "®Mad 52 I (cf '"in 

menfTa?L®rcoLTetore1^^^^ 

»«: ao«„„.„. ’..f'pSS.f X £ Xr’SS' 

pen»lty h XS ^ 

£5,‘X '"“■■‘"k 

in these proceedings wi to too ^ determined 

the Civil revision Son'^fdii^®^®ed‘’t\"n“?h^ 

Circumstances without any order as to cosL 


I 


B/D.R.R. 


Revision dismissed. 


- case to point is to be found 

m AIR 1943 Nag 97 (B)’, which contains obser- 
vations helpful for deciding the present case. 
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CHANDRA REDDI J, 

Appellants^"v! Pidu^i^ Ram"a^'^“*’“'‘ others. 
Respondents. ^ ^ Ra® aud another, 

tvTp 'c“(f808|° D/- 7-W952. 

for office. ■ ‘ 9 Explanation — Suit 

Chariot dtoto^the rI^ ‘he 

deity is a •R^fnotsavam of a certain 

is excluded ^ffom ‘h^^hy’ which 

Courts and isTot'\"n'’%fflc? wi/ht 
meaning of S. 9. Case law discussed 

Anno; Civil P. c., S. 9 N. 35 12) 
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N. V. B. Sankara Rao, for Appellants; R. 
Venkatasubba Kao and A. Rangarayakulu, for 

Respondents. 

CASES CITED: 

(A) (’88) 11 Mad 450 

(B) (' 17 ) AIR 1017 Mad 003: 31 Mad LJ 758 

(C) ('30) AIR 1930 Mad 88G: ILR (1940) Mad 40 

(D) (’00) 0 Mad LJ 355 

(E) (’33) AIR 1933 Mad 264: 143 Ind Cas 104 

JUDGMENT: The respondents herein filed 
a suit in the Court of the District Munsif of 
I’eiiali for a declaration that they have exclu- 
sive right to hold the lighted torch, Sannidhi- 
kola inside the Chariot during the Radhot- 
savam of Sri Agasthesv/ara Swaini at Nandi- 
velugu and for a permanent injunction res- 
training the defendants from interfering with 
their right. The basis of the suit was that, 
ever since the inauguration of the car festival, 
the ancestors of the plaintiffs & the plaintiffs 
have been exercising exclusive right of holding 
the lighted torch inside the chariot and that 
this right was being exercised till they were 
obstructed by the defendants in the year of 
1945. 

(2) The suit was resisted by the defendants, 
who are the trustees of the temple mainly on 
two grounds. The exclusive right of the plain- 
tiffs to hold the Sannidhikola was denied; and 
it was also pleaded that the suit was not cognis- 
able by a civil Court as the right claimed re- 
lated only to a religious honour or dignity. 

(3) The trial Court, wlule holding that the 
plaintiffs have proved their exclusive right 
to hold the lighted torch, though for a few 
years before the institution of the suit they did 
not exercise this right, dismissed the suit on 
the ground that the right claimed by them was a 
mere religious honour and, as such, could not 
be enforced in a civil Court. On appeal, the 
Subordinate Judge, while confirming the judg- 
ment of the Court of the first instance with 
regard to the right of the plaintiff to hold the 
lighted torch, reversed it on the point whether 
the right claimed was not cognisable by a civil 
Court. In the opinion of the lower appellate 
Court, the right to hold the lighted torch can 
be deemed to be attached to a service or an 
office and that it was, in any event, a mode of 
worship, which could be enforced through a 
Court of law. In the result, he decreed the 
suit. 

(4) The defendants, who are dissatisfied with 
this judgment of the Subordinate Judge, have 
preferred this second appeal. In this appeal, 
the conclusion of the learned Subordinate Judge 
is challenged by Mr. Sankar Rao for the ap- 
pellants as being erroneous. He urges that the 
view of the lower appellate Court that the 
right to hold the lighted torch inside the 
chariot is one that is attached to a service or 
an office is not correct and secondly that fh& 
lower appellate Cdurt erred in holding that it 
was a mode of worship when the plaintiffs did 
not seek to enforce the I'ight as a mode of wor- 
ship. 

(5) The sole question for determination in 
the second appeal is \vhethcr the right claimed 
is one that could be agitated in a civil Court. To 
appreciate this question, it is necessary to refer 
to the terms of S. 9, Civil P. C. S. 9, Civil P. C., 
lays down that 

“the Courts shall (subject) ^ to the provisions 

herein contained) have jurisdiction to try all 

suits of a civil nature excepting suits of 


which their cognizance is either expressly 
or impliedly barred. 

Explanation : A suit in which the right 
to property or to an office is contested is 
a suit of a civil nature notwithstanding that 
such right may depend entirely on the deci- 
sion of questions as to religious rites or 
ceremonies.” 

(6) I have, therefore, to see whether the pre- 
sent suit is a suit of a civil nature within the 
meaning of S. 9, Civil P. C. As I have al- 
ready stated, the lower appellate Court rests 
its decision on two grounds (i) that it is a 
right attached to a service or office and (ii) that 
it is a mode of worship. First I will dispose 
of the second ground of decision as it does 
not present any difficulty. It must be observ- 
ed that the plaintiffs did not claim the right 
as a mode of worship. They stated categori- 
cally that it was an office to which they have 
been entitled from time immemorial. This 
question was not raised in the pleadings nor 
was an issue raised about it. So, the lower 
appellate Court could not base its judgment on 
a ground, which was not raised in the plead- 
ings. It is, therefore, unnecessary for me to 
consider whether the right to hold the lighted 
torch inside the chariot is a mode of worship. 

(7) Turning now to the question whether the 
right amounts to an office within the meaning 
of the explanation to S. 9, Civil P. C., I will 
first consider whether there is any support for 
the view of the learned Judge, in the two deci- 
sions cited by him. In — ‘Srinivasa v. Tiru- 
vengada*, 11 Mad 450 (A), the suit was for an 
injunction to prevent the trustees of a temple 
from interfering with the right to distribute 
sacred water and serving satagopam, i.e., gold 
cro\vn to ‘Adyapakas* during a particular fes- 
tival. A Bench of this Court consisting of Col- 
lim, C. J. and Parker J. held that the right 
claimed by the plaintiffs was cognizable by a 
civil Court. The learned Judges propounded 
the following test for deciding whether the suit 
is of a civil nature or not. 

“The ordinary test is whether there is any 
specific pecuniary benefit attached to the 
office claimable in the nature of wages how- 
ever small that benefit may be. If there be, 
the right to such benefit is a question which 
the Courts are bound to entertain.” 

Thirumalai Alwar v. Lakshmi Sadagopa 
Aiyangar*, AIR 1917 Mad 903 (B), is an instance 
of a right to conduct worship in a particular 
mode claimed by the Mandapamdars and up- 
held by a Court of law. Spencer and Krishnan 
JJ. held that such a right comes within the 
ambit of S. 9, Civil P.C., as, in their opinion, it 
was an act of worship in a particular mode 
and with particular incidents attached to it. 
The learned Judges classified cases relating to 
religious services into four kinds, which come 
within the purview of S. 9, Civil P. C. 

In the language of the learned Judges,^ 

“One class of cases comprises those in wmen 
a plaintiff sues to establish his individual 
right of public worship from which he has 

been wrongfully excluded With 

are closely associated cases in which a right 
of access to religious objects is sought to be 
established as these generally involve ques- 
tions of caste status and as that is a matter 

of civil right In a different category 

fall suits brought by worshiopers under Act 
20 of 1863 to compel the performance of acts 
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of worship in which there has been neglect 
of duty on the part of a trustee or manager 

religious institution... 

-Tne next class includes suits to establish 

a claim to an office with emoluments. It 
has always been held that such suits will lie 
because the right to emolumenis is a civil 
right connected with property, although the 
QGtprminstion of it ni3y involvs th© decision 

of questions of religion An extension 

of this principle appears in jertain cases 
when what is claimed is not emoluments of 
any pecuniary^ value but honours attached 
to an office in lieu of emoluments.*' 

(8) The reason why according to the learned 
Judges civil Courts v/ill not take cognizance 
of suits in which the claim relates merely to 
receive religious honours and emoluments un- 
connected with any office is 

“The duty of individuals to submit to and 
perform certain religious observance in ac- 
cordance with the ritual or conventional prac- 
tice of their race or sect is, in the absence 
of express legal recognition and provision, 

an imperfect obligation of a moral and not 
a civil nature.*' 

(9) Applying the test propounded by the 
learned Judges to that case, I am afraid the 
nght claimed by the plaintiffs should be held 
to be outside the scope of S. 9, Civil P C It 
IS ^us seen that the two decisions relied 

learned Judge, far from lending any 
conclusion go to show that such 
a right, as cl^™ed in the present case, is not 

of workip ^ 

(10) The case very much in point is — ‘Rama- 

^ person claimed the 
da^v \*n n a horse on a particular festival 
day in a temple whenever that festival wac 

performed, the festival being performed only 
whenever the funds of the temple permitted 

Lad'T '’if he "d f I""® “o 

lead it II he did not vrhoose to do so it 
was decicted by Leach C. J. and Somaj^a J 
that the right claimed was not an office ^tbin 
the meaning of S. 9, Civil P. C.. as it was a 

mere honour.. The ‘ratio decidendi’ was that 
t^ right claimed would not amount to an 
office as there was no corresponding obligation 
to perform duties. The learned Judges S 

approval a passage from - ‘Srinivasa- 

L.^J^^3f5^7D) • Iyengar’, 9 Mad 

“The term ‘office’ in the sense with which we 
are concerned, implies, of course a dir’ v Tn 

the office-holder to be discharged by him is 

^ch see if authority were necessary, Kent’s 
Commentaries-- where it is pointed iut 
offices consist in a right, and correspondent 

if ® public or private trust 
and to take the emoluments belonging to it ” 

With respect I am in entire agreement with the 
fh'i" case. Guiles 
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„ (12) Applying the principles enunciated in 
the case above, I must hold that the right 
claimed m this case is not an office, which 
could be enforced in a Court of law as there 
IS no corresponding compellable duty. On their 
Ovvn showing, the plaintiffs cannot be compell- 
ed to hold the torch. It was argued by the 
learned counsel for the respondent that the 
trustees were at liberty to have the Sannidhi- 
kola carried by someone else whenever the 
Dlamtiffs or any member of their family was 
unwilling to do it and thus indirectly compel 
them to perforin the duty. I do not think that 
this can in any way amount to a compellable 
duty. The plaintiffs' witnesses admitted that 
the plaintiffs could not be compelled to hold 
the hghted torch if they are not wiUing to do 
so. In view of the several admissions by the 
P. Ws. I do not think that the holding of the 
torch can be held to be a compellable duty 
In my opinion, the right such as the one claim- 
ed in this case is a religious honour or dignity 

excluded from the purview of the 
Civil Courts and not an office within tlie mean- 
ing of S. 9, Civil P. C. This is a case in 
which no emoluments are attached to the office 
or at least any honours in lieu of the emolu- 
ments, however trifling they might be. As 
such, I fail to see how such a right can relate 
to an office or to a service. It follows that 
the decision of the lower appellate Couit is 
wrong and ought to be set aside & the judgment 
and decree of the trial Court restored. 

(13) In the result the appeal is allowed and 
pe suit IS dismissed. I direct each party to 
bear their own costs throughout. (No leave). 

Appeal allowed. 
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RAMASWAMI J. 

Public Prosecutor, Appellant v. Sarisetti Ven- 
katasubbiah. Respondent. 

Criminal Appeal No. 384 of 1952, D/- 12-1-53 

(9 on’oSifs'ie'S'Ii'DS?"' “ 

. The term ‘dealer’ will take in a commis- 
sion agent also. AIR 1952 Mad 718 (FB) 

(Para 2) 

Public Prosecutor, for Appellant. 

CASE CITED: 

^^494^'(FB)^^^ 


f I? the observations 

of Madhavan Nair J. in — ‘Chitti Babu v 
Venkatasubbu’, AIR 1933 Mad 264 (E) 

“To constitute an office, I think it’ wiU be 
essential to have some duties attached to it 
which the office holder will be under a legal 
obligation to perform, the non-performance 
of which will be visited with penalties.” 


The respondent is a dealer in 
chillies in Sulurpet taluk. He was asseccpH tp 

sales-tax by the Deputy Commercial Tax Officer 
for the year 1948-49, that is to say, for the 
transaction from 1-4-1948 to 31-3-1949 on a 
turnover of over Rs. 30515/5/1. Ex Pi is thi 

slrvfdTn'’'th’'‘'®"- 2 is the demand notice 

serwd on the respondent on 10-2-1950. Ex. P. 3 

^ torm A submitted by the res- 
/J.'- respondent, accused not having 
hoi'' as per the demand he has 

for an offence under S. 15 
(b), Madras General Sales-tax Act, 1939. On 
these facts being affirmatively proved by the 
prosecution the accused, respondent, stated that 

never a dealer purchasing and selling 
chillies, th^at he had no business of his own 

doing the business on behalf 
of the ryots and that he did not commit any 
offence as charged. ^ 
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A. LB. 


.2) The ieanieJ Sub Divisional Magistrate in 
:}-is narticuJar cv’c'. aru( this is not the lirst 
vvstance of Ihi- h-ad, has taken upon himself 
ihe suneici')':.il'n,r task of deciding tiiat the 
hservalin...'- ot uic Appellate Commercial tax 


.;Utii''. 

I'ia) Cbii'.v'i whccoas these observations are 
.,h i ite*y ii lekn ci.il in a piosccutioi lor non- 
iMV- .-'ni <»!' uix aiid with which aloiie the Sub- 
ij'ix aiai i'.'lagistiate \vas concerned. In order 
^ o\or S. IGA the accused alleged that he 
'■ not a dealer but a commission agent and 
bub-Divisional Magistrate came to the con- 
luAon that tite accused is not therefore a dealer 
md that ne is not liable to pay the tax and 
' L' he cannot be prosecuted. In coming to this 
oneJu.^^ion lie committed an error because it has 
f'cen held by a Full Bench of this Court in — 
.Had hakrishna Rao v. Province of Madras', AIR 
■ OGli Mad 718 (FB) (A) that the term dealer 
take in a commission agent also as in the 
Mjslanl case. 

(;0 Therefore, the Court below ought to have 
that the accused is an assessee falling 
.iihii^ the scope ol the Act and that he is liable 
u- j^ay the tax. 

(4) in the result, the order of acquittal of the 
lower Court is set aside and the accused' is 
oxivicled as charged and he is fined in a sum 
f Rs. 50. The tax is also made recoverable 
irom him as if it were a fine. Time to pay the 
due and tiie tax amount three weeks from the 
<laie of tile receipt of this order in the lower 
I'ourt. 

B / D , 1 1 . O rder accord in gl y . 


'.r'iy oic biiKling oi the Deputy Commei- 
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SUBBA RAO J. 

Madepalli Sanyasappanna and others. Appel- 
lants v. Siripiirapu Appalaswami and others, 
H^spondents. 

A.A.A.O. No. 11^2 of 1951, D/- 18-11-1952. 

Debt Laws — Madras Agriculturists’ Relief 
Act (4 of 1938), S. 9-A (7) (ii) (a) — Consiruc- 
tion. 

In order that a transaction may be hit by 
-b 9-A (7) (ii) (a) it should have been a 
transfer ‘inter vivos’ from the original mort- 
gagor between :J0-9-1937 and 30-i-1948. The 
'■lausc docs not. apply if the transfer effect- 
od between the aforesaid dates is from a 
transferee from the original mortgagor 
prior to 30-9-1937. (Para 3) 

E. Venkatesam and E. L. Bhagiratha Rao, for 
Appellants; C. V. Dhikshitulu, for Respondents. 

only question in this civil 
unsccllancous second appeal is whether the 
u.sufructuary mortgage deed dated 16-4-1908 
has been completely discharged under the pro- 
visions of S. 9-A, Madras Agriculturists* Relief 
One Audinarayana executed a usurructuary 
mortgage deed, Ex. D-1, dated 16-4-1908, in 
lavour of Suryanarayana, Appalanarasimhulu, 
Narasiah and Chiranjeevulu. The sons of the 
mortgagor sold the equity of redemption to one 
Appalanarasimhulu and Venkata Narasimhulu 
under Ex. P. 3 dated 24-2-1920. The heirs of 
Venkata Narasimhulu sold their interest in the 
mortgage to Appalaswami under Ex. P. 2 dated 
28-10-1945. Venkataramanayya is the heir of 
Appalanarasimhulu. Appalaswami and Venkata- 
ramanayya have therefore become the owners 
of the equity of redemption. Appalaswami filed 
O P. No. 33 of 1943 on the file of the District 


Munsif, Vizianagaram under S. 19-A of the 
Madras Act 4 ot 1938 to declare the sum due 
under the mortgage deed dated 16-4-1908. To 
that application Venkataramanayya, the owner 
of the half share in the equity of’ redemption 
was made respondent 5. The original mort- 
gagees having died, their legal representatives 
were impleadexl as respondents 1 to 4. The 
learned District Munsif, and in appeal, the 
learned District Judge, Vizagapatam, held that 
the mortgage-debt was completely discharged 
under ii. 9-A of the Act. The respondents, i.e 
the legal representatives of the original mort- 
gagees, prefer the above appeal. 

(2) Learned counsel for the appellanis con- 
tended that as the petitioner purchased the 
interest of Venkata Narasimhulu on 28-10-1945, 
so far as he was concerned, the debt is not 
flischargcd under the provisions of S. 9-A. The 
relevant provisions of S. 9-A may now be read: 
"S. 9-A (3): Where a usufructuary mortgagee 
has been in possession of the property mort- 
gaged to him for an aggregate period of thirty 
years or more, then, notwithstanding anything 
contained in Ss. 8 and' 9 or the fact that the 
time, if any, fixed in the mortgage deed for 
redeeming the mortgage has not arrived, the 
mortgage-debt shall be deemed to have been 
wholly discharged, with effect from the expiry 
of such period, or where such period expired 
before the commencement of the Madras 
Agriculturists’ Relief (Amendment) Act, 1948, 
with effect froni the commencement of that 
Act.” 

"S. 9-A (7): Nothing contained in this section 
except sub-s. (1) shall apply to any usufruc- 
tuary mortgage — 

(ii) in respect of property situated in any 
other area in the cases mentioned below: 

(a) Where during the period after 30-9-1937 
and before 30-1-1948, the equity of redemp- 
tion in the property subject to the usufruc- 
tuary mortgage has devolved either wholly or 
in part on a person by or through a transfer 
'inter vivos’ either from the original mort- 
gagor or from a person deriving title from or, 
through such mortgagor otherwise than by a 
transfer ‘inter vivos*, then, to the whole or 
such part, as the case may be.” 

If a transaction conveying the equity of redemp- 
tion is effected between 30-9-1937 and 30-1-1948 
in the manner prescribed in S. 9A(7) (ii) (a), the 
mortgage is taken out of the operation of S. 9-A, 
i e., such a mortgage will not be deemed to be 
discharged under the section. But the section 
has not been artistically drafted and has lent 
ample scope for conflicting arguments. The 
discussion in the Legislative Assembly at the 
time of enacting of the aforesaid clause does not 
afford any clue and it is also not permissible to 
search for any light in that quarter. I would 
therefore construe the provisions of the section 
strictly in accordance with the plain meaning of 
the words used therein. Omitting that part of 
the clause which is ii'relevant for the present 
purpose, it reads: 

“the equity of redemption x x x x 
has devolved either wholly or in part on a 
person by or through a transfer 'inter vivos* 
from a person deriving title from or through 
such mortgagor otherwise than by a transfer 
‘inter vivos’.” 

Devolution of a property otherwise than by a 
transfer 'inter vivos* may include court-sales, 
succession, survivorship, etc. To get an exemp- 
tion. therefore, a person should have acouired 
a title to the equity of redemption by a transfer 
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‘inter vivos’ from another person who in his 
turn acquired a right to the same by one of the 
modes mentioned above, namely, succession, 
survivorship, court-sale etc. To illustrate, A is 
the owner of the equity of redemption. A dies 
and B succeeds to him. B sells the equity of 
redemption to C between 30-9-1937 and 30-1- 
1948. C comes directly under this exception and 
therefore his usufructuary mortgage-debt will 
not be deemed to have been discharged wholly 
or in part under the provisions of S. 9 (A) of 
the Act. To take a different illustration, if B 
sells the equity of redemption to D before 30-9- 
1937 and D sells it to C between the aforesaid 
two dates, can it be said that the eouity of 
redemption has devolved on C through a trans- 
fer ‘inter vivos’ during the aforesaid period 
from B, the heir of A? In the second illustiation, 
the equity of redemption has not devolved 
during the prescribed period on a person 
through a transfer ‘inter vivos’ from a person 
who acquired the property otherwise than by a 
transfer ‘inter vivos’. The first transfer from 
the heir, i.e,, the sale of B to D, may come within 
the terms of the clause; but that took place 
prior to 30-9-1937. The second sale which took 
p^ace between the aforesaid two dates would 
only be by a transfer ‘inter vivos’ from a person 
wn-) himself got it by transfer ‘inter vivos’ 
That IS what happened in this case. 


aforesaid facts it will be seen 
that petitioner 1 purchased the equity of re- 
demption from the heirs of Venkata Narasim- 
hulu and that Venkata Narasimhulu purchased 
the same from the sons of the original mort- 
gagor in the year 1920. The petitioner therefore 
purchased the equity of redemption from the 
heirs of a person who in his 'turn purchased 
from the heirs of the original mortgagor in 
1920. The purchase of the petitioner therefore 
between the aforesaid two dates was not from a 
person deriving title through the mortgagor 
otherwise than by transfer ‘inter vivos’ He 
purchased It not from the mortgagor’s heirs but 
from the heirs of the purchaser from the mort- 
gagors heirs. The transaction therefore does not 
strictly fall within the terms of the clause It 
was said there is no apparent principle ‘ for 
mamng a distinction between a purchase from 
an heir of a mortgagor and a purchase from a 
purchaser from the heir of a mortgagor. The 
same anomaly may also be pointed out in the 
case of a devolution of the equity of redemption 

through a mortgagor, dealt 
with in the first part of the clause. There too 
the transaction to be hit by the section should 
have been a transfer ‘inter vivos’ from the ori- 
ginal mortgagor between the aforesaid two 
dates The clause would not apply if 'the trans- 
fer elTected between the aforesaid dates is from 

mortgagor prior 
to^ 30-9-1937. If it be permissible to read the 

mind of the Legislature, it may be suggested 
that the clause is intended to affect transfers 
inter vivos of an equity of redemption from the 
original mortgagor or his heirs etc directlv 
between the aforesaid two dates. The section 
was presumably enacted to hit at speculators 
who might have purchased the prbperty after 
30-9-1937 hoping to get relief under the Madras 
Agriculturists’ Relief Act. If a mortgagor or his 
heir or a person who acquired the property 
from the mortgagor otherwise than by a trans- 
fer ‘inter vivos’, transferred the interest in the 
equity of redemption to another before 30-9- 
1937, the Legislature presumed that a purchase 
during the aforesaid period from the first pur- 
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chaser would be ‘bona fide’. But as I have al- 
ready said, this is only a surmise and it is not 
necessary to make one if the terms of the clause 
are otherwise clear, as I have held them to be 
I therefore hold that Ex, P. 2 dated 28-10-1945 
is a transfer not covered by the provisions of 
S. 9-A (7) (ii) (a). The learned District Judge 
was therefore right in applying the provisions 
of S. 9-A (3) of the Act. In the result the 
appeal fails and is dismissed with costs. 


B/V.S.B. 


'Appeal dismissed. 
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GOVINDA MENON J. 

Munagala Venkateswara Rao, Petitioner v 
Mohammad Mohibulla Saheb, Respondent. 

Civil Revn. Petn. No. 1495 of 1951, D/- 
9-1-1953. 

Houses and Rents— Madras Buildings (Lease 
and R-eat Control) Act (15 of 1946), Ss. 5 and 
6 — Agreement to pay enhanced rent. 

The language of S. 5 is peremptory and 
permits an increase in rent only where 
some addition, improvement or alteration 
such as is described in that section has 
been carried out at the landlord’s expense 
after the fixation of the rent. That section 
applies even though the parties have con- 
tracted to the contrary. Hence, an agree- 
ment executed in favour of the landlord 
for enhancement of rent cannot be en- 
forced. AIR 1948 Mad 346, Foil. (Para 4) 

I. Vishnu Rao, for Petition^; Ch, Sankara 
Sastri, for Respondent. 

CASE CITED; 

(A) (’48) AIR 1948 Mad 346; 1948-1 Mad LJ 51 

JUDGMENT: The suit out of which this revi- 
sion petition arises was for a sum of money said 
to be the excess rent which the petitioner had 
agreed to pay to the respondent in accordance 
with a rent chit executed by him. The agree- 
ment was that the petitioner should pay Rs. 9 
per month as rent for the premises from 1 - 7-1947 
till 30-6-1949 and vacate the premises thereafter 
If, on the other hand, he continued to remain 
On the premises, a higher rent at the rate of Rs 
14 per mensem was to be paid. The present 
suit is for recovery of the difference in rent from 
1-7-1949 to 12-1-1951 at the rate of Rs, 5 per men- 
sem. The defendant contested the suit on the 
ground that the agreement was null and void and 
was against the provisions of the Madras Build- 
ings (Lease and Rent Control) Act, ‘ 1946 and 
therefore the agreement could not be enforced 
There is a further contention that since the 
plaintiff had received without protest the rent 
at the rate of Rs. 9 per mensem even after 1 7 
1949, he had waived the claim for the increased 
rent. The lower Court rejected both these con- 
tentions and decreed the suit. The question for 
consideration is whether the agreement pleaded 
can be enforced or not. 

Govindan’, AIR 1948 
Mad 346 (A) , Govindarajachari- J. in construing 

Madras House Rent Control Order, 
which ^^6 predecessors of the present 

Act, held that the language of Cl. 7 (a) of that 
order is peremptory and permits an increase in 
rent only where some addition, improvement or 
alteration such as is described in that clause has 
been carried out at the landlord’s expense after 
the fixation of the rent. In that case also there 
was an agreement dated 4-2-1942 which provid- 
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ed that the tenancy shall be fer a period of one 
year irom that daU' and during the period the 
rent was fixed at Rs. 40 per month. Alter the 
expiry cu the period the tenant was to deliver 
possession o! the iiouse lo the landlord but if he 
failed to doliv'cr possession then the tenant 
agreed io pay a rent at the rate of Rs. 45 per 
mensem tul posse.ssion Vvas delivered over to the 
landlord. The iaudiorcl filed a suit to recover 
the liigh'T rate oi rent and it was contended 
that tile stipulation for the payment of increas- 
ed rent was not enforceable. Accepting that con- 
tention the learned Judge held that the provisions 
of cl. 7 (a) of the Order would apply even though 
the parttps had contracted to the contrary. 'iTie re- 
sult was that the landlord was held entitled only to 
the lower rate of rent as agreed to. It is contend- 
ed for the petitioner that this decision would ap- 
ply even under the present Act, because under 
S. 6 a landlord i.s not entitled to claim anything 
in excess of the fail- rent. Section tJ runs as fol- 
lows : 

“ 6 . When the Controller has determined the fair 
rent of a building — 

(a) the landlord shall not claim or receive any ■ 
premium or other like sum in addition to 
fair rent or any rent in excess of such fair 
rent, but the landlord may stipulate for, 
and receive as advance an amount not ex- 
ceeding one month's rent; 

<b) any agreement for the payment of any sum 
in addition to rent or of rent in excess of 
such fair rent except in cases falling under 
Section 5 clause (a) of this section shall 
be null and void in respect of such addi- 
1 ion or excess and shall be construed as if 
it v.'cre an* agreement for payment of the 
fair rent; ” 

(3) liOarncd couns.el for the respondent w'ants to 
escape from the effects of this section by saying 
that such an agreement can be declared null and 
void only whore the fair rent of the building has 
been fixed under S. 4 of the Act, and an increase 
in such fair rent has been allow^ed under S. 5 of 
the Act. Section 4 deals with the determina- 
tion of fair rent on an application by the te' 
nant or the landlord: and iiow the same has to 
be arrived at Ls set forth in detail in that sec 
tion. Section 5 lays down that when the fair 
rent of a building has been fixed under Section 
4 , no further increase in such fair rent shall be 
pennissible except in coses where some addition. 
Improvement or alteration has been earned out 
at the landlord’s expense and if the building is 
then in the occupation of the tenant, at his re- 
quest. From this it is argued that unless the 
fair rent of a building has been fixed under S. 

4 , it IS open to a landlord to increase the rent 
whenever he pleases. His argument is that if 
there is a tenancy and rent has been fixed by 
agreement of parties, even after the coming in- 
to operation of Madras Act 15 of 1946 it is open 
to the landlord to increase tlie rent if there has 
been no fixation of the same by the Controller. 

It Ls relevant to quote S. 5 of the Act which says : 

“When tha fair rent of a building has been fix- 
ed under S. 4, no further increase in such fair 
rent shall be permissible except in cases where 
some addition, improvement or alteration has 
been cairiod out at the landlord’s expense and 
if the building is then in the occupation of a 

tenant at his request”. 

What is contended on behalf of the respondent 
Is that the decision in — ‘A. I. R. 1943 Mad. 346 
(A)’, was given under the provisions of the 
Madras House Rent Control Order, 1941. and not 
cn the interpretation of Act 15 of 1946, and that 


A. I.fi; 


tueoe uvu enaci^menis are not in ‘oari 
but dia-er in important particulars. On^"^ 
parison of the various sections of the Art SSk 
the clause.s of the Madi'as House Rent 
order, I am not, able to find any 

erenue which would justify my holding that ^ 
circum.-^tanccs under which — ‘AIR^ar 

34G (A)’, came to be decided were diffe.rentL 
Clause 6 of the Madras House Rent Control 
Order is m the followng terms: 

“When the Controller has determined the fah- 
rent of a liouse • 

(a) the landlord shall not claim or receive 
any premium, advance or other like sum ict 
addition to rent or any rent in excess cf sneb 
fair rent : 

(b) Any agreement for the payment of any 

sum in addition to rent or of rent in excess ot 
such fair rent shall be null and void in respect 
of such excess and sliall be construed as if it 
was an agreement for payment of the said fair 
rent; ” 

(41 Clause 6 of the Madras House Rent Cchk 
trol Order corresponds to S. 6 of Madras Act 15 of. 
1946. Whereas Cl. 6 opens by saying “When 
Controller has determined the fair rent of a. 
house”, S. 6 of Act 15 of 1946 also opens with the 
words “When the Controller has determined the 
fair rent of a buildiag”, I am not able to find' 
any distinction in essence between the two 
ings; and if cl. 6 of the Madras House Rent 
trol Order is compared to. and contrasted with. 
Section 6 of the Act, there can be no materi&L 
difference discernible. Likewise, there cannot b© 
much difference between Clause 7 of the House 
Bent Control Order and S. 5 of Act 15 of 1945 . 
Clause 7 says that after the commencement ct 
this order an increase in the rent fixed under cL 
5 shall be permissible only in cases where scone- 
addition, improvement or alteration not includ- 
ed in necessary repairs or repairs which are 
usually made to house in that area has beat 
carried out at the landlord’s expense. Seettaft 
5 says that when the fair rent of a building has- 
been fixed, an increase in rent cannot be per- 
mitted. Sub-clause (b) of Cl. 6 of the Madras 
House Rent Control Order when compared with 
Cl. (bl of S. 6 of the Act leaves one with the 

pression that there was no material change. 

these circumstances, I am imable to find any dis- 
tinction betv/een the present case and that decid- 
ed in — ‘AIR 1948 Mad. 346 (AT, The ofte 
of the lower Court is therefore not sustainrtde 
and is set aside. The civil revision peU 
allowed with costs throughout. 

B/V.S.B. Revision allowed. 
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CHANDRA REDDI J. 

Anganna Thevan, Appellant v, Ayyasaml^ 
Thevan and another, Respondents. 

Second Appeal No. 1910 of 1948, D/- 3-11-531 

Hindu Law — Alienation — Time-buire^ 
debt -- Am 1937 Pat 40, Dissented — (Omk 
tract Act (1872), S. 25). 

A mother succeeding to the estate of her 
son is not competent to alienate the pro- 
perly in order to discharge the time-barred 
debt of her son. AIR 1921 All 163, Rel. on. 

Anno: Contract Act, S. 25 N, 10. 

P. S, Bnlakrishna Iyer and P, S. Ramw- 
chandran, for Appellant; A. Balasubramaiuasoi' 
and V. S. Mjderum Perumal, for Respondents. 
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CASES CITED; 

(A) (’37) AIR 1937 Pat 40: 16 Pat 45 

(B) (’46) AIR 1943 Pat 120 

(C) (’21) AIR 1921 All 163: 43 All 604 

JUDGMENT: Tilts second appeal arises out 

of a suit instituted in the Court of the District 
Munsif of Tirupur for a declaration that the 
sale-deed Ex. B-7 executed by defendant 2 on 
7-6-1945 in favour of defendant 1 is not binding* 
on the plaintiff after defendant 2’s lifetime. The 
plamtifi filed the present suit claiming to be 
reversioner to the estate of one Kandaswami who 
died in or about August 1936 and whose estate 
devolved on his raother, defendant 2. The suit 
properties were sold for a sum of Rs. 400 in favour* 
of defendant 1. The consideration was made up 
of Rs. 272 to be paid to the mortgagee Subbakkal 
under Ex. B-3 dated 14-S-1941 for Rs. 200 rmd 
Rs. 128 to be paid in discharge of the mortgage 
Ex. B-6 dated 15-4-1941, both the mort'^ages 
having been executed by defendant 2 in dis- 
charge of the debts incurred by the last male- 
holder himsedf in connection with his marriage. 
Two promissory notes were executed by Kanda- 
swami one on 9-5-1936 for Rs. 200 evidenced by 
Ex. B-1 in favour of a person called Kandaswami 
Tevan and another for a sum of Rs. 200 on 
25-5-1936 evidenced by Ex, B-4 in favour of defen- 
dant 1. Defendant 2 executed Ex. B-2 in ren'=‘wal 
of Ex. E-1 on 9-6-1939 while E::. B-4 was rene- 
wed by her by Ex. B-5 on 15-5-1939. It was to 
discharge the debt due under Ex, B-2 that Ex B-3 
the morgage in favour of Subbakkal, was executed 
while Ex. B-6 v/as executed in favour of Kanda- 
swami Tevan, in discharge of Ex. B-'5‘ The 
plaint proceeded on the footing that the mortgaffes 
in discharge of which the sale-deed Ex B-7 was 
executed were nominal and that nothing was 
really due and payable by Kandaswamii the 
1st male holder. According to the plaint all these 
documents were brought into existence with a 
view to defraud the reversioner. 

(2) The suit was resisted on the ground that 
the mortgages were really supported by considera- 
tion and the sale-deed brought about for the 
purpose of discharging the mortgages was a 
valid and bmdmg one. The trial Court went 
into the question whether the debts v/ere reallv 
m exwtence during the Metime of Kandaswami 
or not and came to the conclusion that the 

mortgages in discharge 
of which the sale-deed was executed were fully 
supported^ by consideration and the sale-deed Ex 

B-7 was binding on the reversion. In the result, 
the District Munsif dismissed the suit. 

(3) On appeal by the plaintiff the lower 

appeUate Court while holding that both Ex. B-7 
the sale-deed and the mor^ages were genuine 
transactions, reversed the decision of the trial 
Court as it thought that the major portion of 
the consideration for Ex. B-7 was in dischWe 
of a time-barred debt. According to the learned 
District Judge, Ex. B-2 in renewal of Ex B l 
was executed after Ex. B-1 was time barred and 
Ex. B-3 the mortgage in favour of Subbakkal was 
created for the purpose of discharging the time- 
baiTed debt evidenced by Ex. B-1. In the opinion 
of the learned District Judge the mother of the 
last male holder was imder no pious obligation to 
renew a time-barred debt and therefore Ex. B-3 
which was executed for the purpose of discharging 
the debt, under Ex. B-2 could not bind the rever- 
sion and therefore to the extent that the con- 
sideration of Ex. B-7 was utilised for the dis- 
charge of Ex. B-3, it would not bind the plaintiff 
The result was that he decreed the suit subject 
to payment of Rs. 128 which was the amount paid by 


delendant 1 to discharge Ex. B-G. Evidently, the 

learned District Judge, in coming to the concIiKsicn 

that Ex. B-2 was a renewal of a time-barred debt, 

relied on the deposition of defendant 2 that on 

tne Gate on which Ex. B-2 was executed the debt 

r.i.‘der Ex. B-1 was already barred and that she 

dici not make any payment to the payee towards 
interest. 

(4t I thinl: the lower appellate Court should not 
have granted a decree on a point not taken bv 
the plaintiff in the pleadings. It may be stat- 
ed that it v/as net pleaded in the plaint that as 
a portion of the ceuxSideration for Ex. B-7 cover- 
ed a tirne-bened debt, the sale-deed would not 
bind the reversion to that e::t.ent nor was any 
issue raised on tiiat quesiion. If the lower ap- 
pellate Couih wanted to ^ bass its decision on the 
question of limitation, in fairness to the parties 
conceiiicd it ought to have framed an issue whe- 
ther Ex. B-2 was in renev/ai of a time-barred debt 
and sent lo back to the trial Court to determine 
that issue after giving opportunities to both 
sides to let in evidence on that point, it is not 
desirable that some stray statements made by 
the pai tics in the witness-box should be made the 
basis of a fin.ding when it had no relation to any 
hsde that was raised in the suit. Since rhe 
lo\. ui appellate Court has oased its decision on 
the question ox limitation without giving an oo- 
portimifcy to the parties concerned to agitate this 
matter fully in the trial Court, I think I have 
to asiC tne trial Court to consider the issue afrevSh 
On Liie material to be placed before it and sub- 
mit a finding on the question v/hether Ex. B-2 
was in renewal of a time-barred debt. Pindinff 
to be submitted within two weeks of the reopen- 
ing of that Court after summer recess. The 
parties are at liberty to adduce evidence on this 

^mt. Obj-ections, if any, within two weeks 
thereafter. 

(5) The question whether the mother can re- 

new a time-barred debt of her son will be con- 
sidered after the submission of the finding 

turn of the finding, the Court delivered^ tlTe^ foh 
lowmg judgment.) 

(6) The finding submitted by the learned Dis- 
trict Alunsif is that Ex, B-2 was executed in 
renewal of time-barred debt. The question 
therexore arises for consideration whether a 
mother succeeding to the estate of her son can 
alienate property to discharge the time-barred 
debt ^ Of her son. Mr. Ramachandran appearing 
for tne appellants contends that it is the duty of 
the mother, to discharge the fson's debt as the 
Hindu Law recognises no limitation, so far as 
the discharge of the debts is concerned in 
port of this contention he relied on a decision 
of a Bench of the Patna High Court in _ 

rogi Bai V. Basdeo Mahto’, A. I. R 1937 Pat rn 
(A). There the daughters during the irfetime 
Of their mother who succeeded to teat estate ^f 
her husband ^orrowed some monies for perform- 
ing the S^adha of their father. in order to 
dischar^ these debts which became barred, they 
alienated a portion of their father’s estate. This 
alienation was attacked by the ultimate rever- 
sioners on two grounds, viz., (1) that the 
daughters were not competent to contract debts 
dunng the lifetime of the widow so as to bind 
the reversioners, and (2) that they could not 
alienate property for pa3TOent of debts incurred 
for legal necessities which had become barred. 

The learned Judges construed the borrow^inff as 
one on behalf of the widow. On the second 
pomt the learned Judges held that since it was 
open to the daughters to keep the debts alive 
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by renewing them so as to bind the reversion, 
there is no reason why they should not be allow- 
ed to pay off the debts which they could have 
kept alive merely because they became time-barr- 
ed. No doubt this decision lendj support to the 
position taken up by Mr. Ram.achandran. 

(7) But another Bench of the same High Court 
was inclined to doubt the correctness of this rul- 
ing in — ‘Sunclerbali v. Sukhdeo', AIR 1946 Pat 120 
(B-. Tile learned Judges thought that the case in 
- - -AIR 1937 Pat 40 (A)', required reconsideration. 

(8) A case on the point U to be found in — 

‘Sheoram v. Sheoratan’, AIR 1921 All. 163 (C». 

There it was laid down that a Hindu mother 
succeeding to her son's estate could not validly 
alienate a part of the property in order to pay 
off the time-barred debts of her husband. Re- 
ferring to cases in which the opinion was ex- 
pressed that the debt contracted by the husband 
could be discharged by the widow, if sonless, cr 
if her husband enjoined on her to do so on the 
death-bed. the learned Judges stated that they 
were not authorities for the proposition put for- 
ward in that ca5;e. The ca.;e in — ‘AIR 1921 
All. 163 (C), is quoted with approval in Mayne’s 
Hindu ]a,w and Usage, 11th End. page 771. This 
is referred to also in ‘•Principles of Hindu Law” 
by Mulla at page 187 (11th Edn.). 

(9) In my opinion, this decision if I may say 
so with re'.pect is sound and I express my res- 
pectful accord with the reasoning adopted in 
that case. Applying this principle, I must hold 
that a mother succeeding to the estate of her 
son is not competent to alienate the property in 
order to discharge the time-barred debt of her 
son. In these circum stances I must uphold the 
decision of the lower appellate Court subject to 
lliis modification that the appellant v/ill get Rs. 
128 with interest at 6 per cent, per annum from 
the date of sale. The parties wull bear their ov/n 
costs throughout. 

B D.H. Appeal dismissed. 


A.I.K. 1953 MADRAS 708 (Vol. 40, C. N. 271) 

MACK J. 

PcMiayya Pillai, Appellant v. Karuppiah 
Nadar and others. Respondents. 

A. A. O. No. 571 of 1940, D/- 17-12-1952. 

(a) Oaths Act (1873), S. 8 — Oath affecting 
third person. 

For a person to be challenged or to make 
an offer to take an oath on the head of his 
son is to give “evidence on oath not con- 
templated by S. 8. Oaths Act, which speci- 
fically requires that the oath should be one 
not purporting to affect any third person. 
AIR 1925 All G04 and 18 All 46, Ref. 

^ (Para 2) 

Anno: Oaths Act, S. 8 N. 1. 

(b) Oaths Act (1873), S. 8 — Binding nature 
of oath. 

Where one of the plaintiffs is not con- 
ducting the suit under any power of attor- 
ney he has no right to bind the other plain- 
tiffs by oath contrary to the provisions of 
S. 8, 'Oaths Act. AIR 1038 Mad 385, Disting. 

Anno: Oaths Act, S. 8 N. 1. 3) 

(c) Civil P.C. (1908), O. 3, R. 4 — Power of 

advocate to make admission Art 

(1873), S. 8). vw.ims 

An advocate cannot bind the absent 
plaintiffs by signing the oath petition which 


is not contemplated by S. 8 of the Oaths 

Act and is in fact contrary to law. (Para 3) 

Anno: C.P.C., O. 3, R. 4 N. 5; Oaths Act, S. 8 

S. V. Veniigopalachari and S. Venkatesan for 
Appellant; C. K. Viswanatha Sastry; Sundara- 
rnjan and Sivaswami, for Respondents. 

CASES CITED: 

(A) "^ (’25) A1r’i 925 All 604: 88 Ind Cas 448 

(B) (’95) 1895 All WN 158: 18 AU 46 

(C) (’38) AIR 1938 Mad 385: 1938-1 Mad LJ 368 

JUDGMENT: This is an appeal which arises 
out of the Oaths Act. A suit was filed by four 
undivided Hindu brothers, one of whom was 
a minor against defendant 1 and some tenants 
for a declaration of their title to certain im- 
moveable property and for recovery of posses- 
sion. At the trial of the suit, plaintiff 2, the 
younger brother of plaintiff 1, was in Court, 
conducting the litigation and instructing their 
learned advocate. Plaintiff 2 issued a challenge 
io defendant 1, which was accepted to take an 
oath on the head of his eldest son. The other 
plaintiffs were not present in Court. The chal- 
lenge was made on 12-12-1947 and the suit ad- 
journed for the taking of this very unusual oath 
lo 16-12-1947. On that day, the other adult 
plaintiffs appeared and protested against the 
challenge made by plaintiff 2 from which they 
resiled. Despite their resiling, this oath was 
administered in Court on 16-12-1947 and the 
suit dismissed with costs by the learned District 
Munsif. In appeal, the learned Subordinate 
Judge held that the oath was not binding on 
plaintiffs 1, 3 and 4, who were entitled to resile 
from it and set aside the dismissal of the suit 
only us against them and remanded it for fresh 
disposal. The learned Advocates agree that that 
suit has now been decreed after contest and 
that an appeal against that decision is now 
pending. The position created by the learned 
Subordinate Judge’s judgment is no doubt ano- 
malous in that one of the plaintiffs has been 
non-suited, the oath being held to be binding 
on him only and that the suit has been retried 
only as regards plaintiffs 1, 3 and 4. In this 
particular suit, the anomaly does not result in 
any practical inconvenience or impossibility, 
seeing that in the event of plaintiffs 1, 3 and 
4 ultimately succeeding, they will get a decree 
for 3/4th share of the suit property and that 
Ihe oath being binding on plaintiff 2, he becomes 
deprived of his share. 

(2) No decision has been placed before me, 
which covers the somewhat extraordinary facts 
in the present case. The learned Judge referred 
to two Allahabad decisions, — ‘Tulshiram v. 
Dayaram’, AIR 1925 All 604 (A) and — ‘Ram 
Narayan Singh v. Babu Singh’, 18 All 46 (B), 
in which two learned Benches deprecated an 
extraordinary oath of this kind as being impro- 
per. For a person to be challenged or to make 
an offer to take an oath on the head of his son 
is, as it appears to me, to give evidence on oath 
not contemplated by S. 8. Oaths Act, which 
specifically requires that the oath should be one 
not purporting to affect any third person. In 
— ‘AIR 1925 All 604’ (A), the oath was not in 
fact taken as the plaintiff did not produce his 
son into Court. In that case, the Court pro- 
ceeded to judgment under O. 17, R. 3, Civil P. C. 
on the available material. In appeal a trial on 
the merits after allowing the parties opportunity 
to produce all evidence was oi'dered. In — *18 
All 46’ (B) the oath agreed on was one by the 
defendant holding the arm of his son. In that 
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case, the oath was administered that very day. 
The. learned Bench made this observation: 

“We have no hesitation in saying that the oath 
proposed should never have been administer- 
ed. It was an oath understood and purporting, 
to affect a third person and such an oath 
under Act 10 of 1873 is not an oath which 
could under any circumstances be lawfully 
administered.” 

Since, however, it was in fact administered, it 
was however considered conclusive proof of the 
matters stated. 


(3) My attention has been drawn to a 
number of decisions, which are not in point. In 
— ‘Valliammal v. Arunachala Moopanar’, AIR 
1938 Mad 385 (C), it was held that once a 
challenge to take an oath was accepted, the 
challenger should not be permitted to resile after 
his offer has been accepted by the other paity 
unless good ground is shown by the challenger 
to satisfy the Court. This decision is relied on 
for the position that the other plfi's. in this case 
were legally precluded from resiling from the 
oath petn. filed by plft’. 2. This was signed by 
plaintiff’ 2 and by the advocate. Plaintiff 2 was 
not conducting the suit under any power of 
attorney. He is said to have merely been in 
charge of the litigation. So far as he is con- 
cerned, I have no hesitation in holding that he 
had no right to bind the other plaintiff’s by oath 
contrary to the provisions of S. 8, Oaths Act. 
The position may have been perhaps different if 
the other plaintiffs have not appeared on the 
scene and resiled even before the oath was 
administered. So far as the advocate is con- 
cerned, I entirely fail to see how he of all per- 
sons could bind the absent plaintiffs by signing 
the oath petition which was not contemplated 
by S. 8, Oaths Act and was in fact contrary 
to law. On the facts of this peculiar case, I 
have no hesitation in dismissing this appeal with 
costs, upholding the view of the learned Sub- 
ordinate Judge that plaintiffs 1, 3 and 4 were 
in the circumstances entitled to resile from the 
oath petition filed on their behalf by plaintiff 2 
and their learned advocate. Leave refused 
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Appeal dismissed. 
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Letters Patent Appeals Nos. 6, 52 and 146 of 
1952 D/- 21-1-1953, from judgment of Subba 
Rao J. in C. M. P. Nos. 7184 and 7185 of 1951 
D/- 9-1-1952. 


t (a) Motor Vehicles Act (1939), S. 44 (2) — 
Person having financial interest. 


The Collector of a district is not disqua- 
lified from being appointed as a member of 
the Regional Transport Authority, merely 
because he happens to be the ex-officio presi- 
dent of a Co-operative Society which has 
applied for the issue of a bus permit 


(b) Tribunal — Constitution. 


(Para 4) 


Irrespective of the possibility or other- 
wise of actual partiality being proved, the 
constitution of a tribunal entrusted with 
judicial or quasi-judicial functions is deem- 
ed to be bad if and when it deals with any 
case in which it can be said that one of 


the members of that body is among the 
suitors or litigants before the body. (Para 4) 

(c) Constitution of India, Art. 226 — Appli- 
cation against Regional Transport Authority — 
{Motor Vehicles Act (1939), S. 44). 

A Regional Transport Authority acts in 
the exercise of judicial or quasi-judicial 
functions and therefore its action can be 
called in question before the High Court on 
an application under Art. 226. C. A. No. 16 
of 1952 of Supreme Court Disting. (Para 6) 

(d) Motor Vehicles Act (1939), Ss. 44 and 

57 — Collector member of Regional Transport 
Authority — Collector also chairman of Co- 
operative Society — Society one of applicants 
for issue of bus permit — Order of Regional 
Transport Authority granting permit to society 
held was liable to be quashed. (Para 7) 

Anno: Motor Vehicles Act, S. 57 N. 1. 

Govt. Pleader, for Appellant (in No. 52 of 
1952) and for Respondent (in Nos. 6 and 146 of 
1952); D. V. Reddi Pantulu and U. Scmasun- 
daram, for Appellant (in Nos. 6 and 146 of 
1952); Advocate General, M. K. Nambiar, C. F. 
Louis, N. Sundaram Iyer, D. Narasaraju, K. B. 
Krishnamurthj’', K. Mangachary, T. K. Rajagc- 
palan and S. S. Rajagopalan, for Respondents. 

CASES CITED: 

(A) (’52) AIR 1952 All 74 

(B) (’53) AIR 1953 SC 79: (C. A. No. 16 of 
1952 SC) 

RAJAKIANNAR C. J. : Tlie same question of 
law. U involved in these three Letters Patent 
Appeals against the judgments of Subba Rao J. 
in three applications for the issue of writs of 
‘certiorari’ and ‘mandamus’ against proceedings 
under the Motor Vehicles Act. The question 
arises on the following facts which are sub- 
stantially common to all the three petitions 
though they related to different districts in the 
State. There were applications to the concerned 
Regional Transport Authorities for the issue of 
bus permits. One of the applicants was the Dis- 
trict Co-operative Society for Ex-servicemen. It 
is common ground that the Collector of the 
concerned district is the President of the res- 
pective Co-operative Society. It is also common 
ground that the Collector of the district is a 
member of the Regional Transport Authority 
which has to adjudicate on the comparative 
claims of the applicants and which is under a 
duty to decide as to Who should be granted the 
pei'mit. 

In all the three cases, a permit was granted 
to the respective Co-operative Society in the dis- 
trict. In all the three cases, the Collector hap- 
pened to be the President of the respective Re- 
gional Transport Authority and took part in the 
proceedings in which the permit was granted. 
Two objections ‘inter alia’ were taken by and on 
behalf of the other applicants, namely. (1) that 
the District Collector was disqualified from being 
appointed as a member of the Regional Trans- 
port Authority, because he had a financial in- 
terest in a Transport undertaking, and (2) the 
order of the Regional Transport Authority was 
contrary to the principles of natural justice be- 
cause the Collector who was a member of the 
Regional Ti*ansport Authority was also the Pre- 
sident of the Co-operative Society which was one 
of the applicants. 

Subba Rao J. overruled the first objection 
which was based on S. 44 (2) of the Motor Vehi- 
cles Act. Under that provision, no person who 
has any financial interest whether as proprietor, 
employee or otherwise in any transport under- 
taking shall be appointed or continue as a 
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niemoer of a Pro- ij'icial or Regional Transport 
A '.thority. 'Xne jr:arned Judge held that the 
Collector of oho District did not have any finan- 
cial interest in the Co-operative Society of which 
he v.'as ‘e:-: oificio’ the President and therefore 
iio was not disquolified under that provision. 

( 2 ' The Icariv; I judge how-.'ver upheld the 
second objection. He held that the order of the 
Regional Transport A.uthority issuing a permit 
(o iho Co-operative Society in each of these 
' AS v.T'-s not \'aiid. because the President of the 
Socjety. jiamr iy, the Collector took part in the 
pco' eedings of the Regional Ti*ansport Authority, 
as one of its members. The reasoning of the 
-'earned Judge which v;as based on several cleci- 
Mons of English Courts to w'hich reference was 
uK'.de brlore him was shortly this: Members 
of the Regional Transport Authority performed 
a judicial or ciuosi-judicial function in clecidin" 
on the applications made to the Authority for 
the grant of a permit and the member of such 
a should not have a bias V;hich is likely 

10 uiTect his inipartialitj'. It is not necessarj’ that 
actual partiality should be established before the 
proceeaings ot that body are vitiated. The pre- 
sence^ Oi a member having a bias vitiates ‘ab 
niitio the constitution of the body itself On 
tons ground, the learned Judge quashed the orders 
oi the ivegional Transport Authority granting the 
permits to the respective Co-oirerative Societies 

(3i In the three appeals before us. in one ’of 
tne appeals the Goveniment is the appellant, ana 
In the other tw^o, the parties affected by the deci- 
sion of Subba Rao J. are the appellants. 

f4) We agree with the leanied Judge that the 
• Collector of the District v/as nob disqualified from 
being appointed as a member of the Regional 
Transport Authority under S. 44 (2) of the Act 
merofv becan.se he happened to be the ‘ex officio’ 
president of the re.spective Co-operative Society 

agreement 

v.th Ihe learned Juage on the second point It 
13 not necessary to discuss at length the legal 
pi inciples which have been well established in 
dealing with the proceedings of inferior tribunals 
enti listed with judicial and quasi-judicial func- 
tions. One of the great principles of civilised 
juiispruacncc v/hich is a part of the law in 
•untmn ancl which ha3 been adopted in this 

country is uiat no man shall be a 1ud"e in his 
own cause. 

Closely allied to this principle is the other 
salutary principle that it is of fundamental 
importance tnat justice should not only be done 
but manifestly and undoubtedly .seem to be done 

dJ established 

o? in*espcctive of the possibiUty 

comtlnf^n partiality being proved, the 

OT rnm b?diefnf r entriuted with judicial 

if nnH functions is deemeel to be bad 

body is amon^^ members of that 

body S^e T?m-m litigants before Uie 

S: vfrASlS A‘E,. 

Of the Allahaba^^Higlf’coJrt tn ^^*JaeaT*Bus 

/• state Transport Authority Affi i^ 5 ‘> 

held that’ nVe^iy be^ 

cause the Government owns an undertakine* it<: 
sci^ants and officials as such are not disqualified 
lioin being appointed as members of tlie State 
or Regional Transport Authority. We agile 

nw was not concerned with facts 

like what we have before us in these aoneaLs 
The decision related to an interpretation of S 
44 (2). Alotor Vehicles Act. and we are ?n entire 
agreement with the construction placed by the 
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learned Judge on this provision. But it is of 
interest to note that in the judgment of Agar- 
wala J. tne following observations occur: 

“I cannot part with this case, however with- 
out observing that although I have held above 
that Govermnent servants who are not servants 
in the Government Roadways undertaking* may 
be lawfully appointed as members of the” State 
or Regional Transport Authorities, the Govern- 
ment should in the larger interest of the State 
consider how far it ^vill be desirable or advis- 
able to appoint such persons to those bodies 
Having regard to the scheme of the Motor 
Vehicles Act. the State or the Regional Trans- 
port Authorities are intended to be independent 
statutory bodies with quasi-judicial functions. 
They are expected to bring an independent 
mind to bear upon the problems presented to 
them for solution. 

When the Government itself was not 
running any transport undertaking and was not 
competing v;ith the private individuals in the 
business of transport, there could have been no 
objection to Government servants directly or 
indirectly connected with the Roadways being 
appointed to these quasi-judicial tribunal’s. But 
now that the Government itself has become one 
of the intere.sted parties, such of its servants 
as are directly or indirectly connected with 
the Roadways department cannot in the nature 
of things, inspire confidence in the minds of 
the public that they would get justice from 
the tribunals composed entirely or partially of 
the employees of one of the parties to tlie tfis- 
pute. It has been said that justice must not 
only be done but seem to be done. I would say 
that the rule is equally applicable to all officers 
of law or statutory bodies called up to perform 
functions wdiich are either judicial or quasi- 
judicial.” 

These obsen'ations so far as they go, do not rim 
counter to the view which we have expressed. 

(6) Our attention was drawn to a recent deci- 
sion of the Supreme Court of India in — ‘Ibrahim 
V. Regional Transport Authority, Tanjore’, AIR 
1953 SC 79 (B). Tliat case related to the fixing 
of a place for a bus stand. The Regional Trans- 
port Authority was entrusted with this function 
and the Collector of the District presided over a 
meeting of the Ti’ansport Authority which duly 
notified the Municipal bus stand in the place of 
a private bus stand which existed previousbA Tlie 
owner of the private bus stand applied for a 
writ under Art. 226 of the Constitution to quash 
the order of the Regional lYansport Authority, 
and one of the grounds on which he attacked 
the order of the Authority was that the District 
Collector who presided over the meeting of the 
Transport Authority had himself opened the new 
municipal bus stand sometime earlier. The sug- 
gestion was that he did not bring to bear upon 
the question an impartial and unbiassed mind. 
Tills objection v;as overruled by the Supreme 
Court with the following observations: 

“The District Collector was not acting in the 
exercise of judicial or quasi-judicial functions s« 
that his action can be subjected to the 
scrutiny which is permissible in the case of 
a judicial officer. He was acting purely in his 
executive capacity and his conduct in presidinir 
over the meeting of the Transport Authority 
in the exercise of his normal functions and 
also opening the Municipal stand which he was 
entitle to do as the head of the District, does 
not affect the validity or fairness of the order 
complained against.” 

It must not be overlooked tlaat tlieir Lordships 
of tlie Supreme Court in that case were dealii^ 
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'grtth an order of the Transport Authority fixing a 
t^iarUaiiar place for a bus stand. It cannot be 
said that the said action was done in the exer- 
cise of judicial or quasi-judicial functions. But 
it cacmot surely be denied that the Regional 
Transport Authority in dealing with applications 
for permits are acting in a judicial or quasi- 
judicial capacity. It has been held over and over 
again in England that licensing justices who per- 
lorni exactly similar functions as the Regional 
Transport Authority act judicially in granting or 
refusing licences and their orders are subject to 
the v/rit of ‘certiorari’. With great resoect we 
do not think that the observations *of the 
Supreme Court can be relied on in this case to 
si^jport an argument that the Regional Trans- 
port Authority of which the District Collector 
was a member was not acting in the exercise 
oZ judicial or quasi-judicial functions and that 
therefore its action could not be called in question 
before this Court on an application under Art. 
226 of the Constitution. 


(7) In our opinion, in this case, the Collector 
was a member of the Regional Transport Autho- 
rity and was also one of the applicants before 
that authority. The fact that the Collector has 
this dual capacity ‘ex officio’ is neither here nor 
ttisre. It is the same official capacity because of 
which he happens to be a member of the Re- 
gional Transport Authority as w’ell as chairman 
of the Cooperative Society for ex-serviceman He 
cannot be a judge in his own case. Tlie order 
of the Regional Transport Authority in each of 
these cases was therefore rightly quashed bv 
Subba Rao J 


<8) The appeals are therefore dismissed. In 
P. A. No. 6 and 146 of 1952, the contesting 
respondent will be entitled to his costs from the 
appellant. 




Appeals dismissed. 
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S. M. Abdul Azeez and Sons, Applicants v 
Faruchuri Subrahmanyam and others. Respon- 
dents. 


^ferred Cases Nos. 33, 39 and 40 of 1951 

jD/- 2 *- 1 - 1953 . 


^ Vegetable Oils and Oilcakes (Forward 
'^ntracfs Prohibition) Order (1944), Cl 4 — 

of India Rules (1939), R. 
•^1(2) (a), (b) and (f) ). 


The provisions of clause 4 of the Order 
do not go beyond the power conferred by 
Cis. (a), (b) and <f) of sub-rule (2) and 
none of the provisions of the Order is 
void or ‘ultra vires’. (Paras 4 and 6) 

(fa) Defence of India Rules (1939), R 81(2) 
ip — “With a view to secure compliance with 
order.’’ AIR 1951 Nag 320, Dissented hom. 

The words “with a view — the order” 
related to particular subject matter only 
namely “the entering, search and inspec- 
tion of premises”. It is only in respect of 
ttiese things that it is necessary that they 
should be for securing compliance with 
the order. So far as the main general 
power is concerned, it is found in the 
opening words of clause (f) which are 
not (jualified by the later provision con- 
tained in the phrase “with a view to secure 
•compliance with the order.” AIR 1951 Nag 
X320, Dissented from. (Para 5) 


Y. G. Krishnamurthi, M. S. Ramachandra 
Rao and M. Krishna Rao, for Applicants; D. 
Narasaraju, K. E. Krishnamurthi and T. R. 
Sriiiivasan, for Respondents; The Advocate- 
General, for Govt, pleader, for the State. 

CASE CITED : 

(A) Col) AIR 1051 Nag 320; 

1951 Nag LJ loO 

RAJAMANNAR, C. J. : Tliese three cases have 
been referred to this Court by the First Addi- 
tional Subordinate Judge of Vijayawada under 
the proviso to S. 113, Civil P. C. recently inserted 
by Act ‘24 of 1951. These references arise out 
of three suits pending in the Court of the Sub- 
ordinate Judge in which the validity of the 
Vegetable Oils and Oilcakes (Forward Contracts 
Prohibition) Order, 1944, was questioned. 

(2) The particular provision whose validity is 
challenged in these three suits is that contaii^d 
in clause 4 of the Order. Clause 3 provides that 
no person shall, after a specified date, enter into 
any fonvarcl contract in certain articles. Clause 
4 runs thus : 

“Notwithstanding any custom, usage or practice 
the trade, hr the terms of any contract or 
any regulation of an Association relating to 
any contract: 

(1) every forward contract in any article tio 
which this order applies outstanding at the 
close of business on the specified date shall bo 
deemed to be clo.sed out at such rate as the 
Central Government may by notification in the 
Official Gazette fix in this behalf, and different 
rates may be fixed for different classes of 
contracts; 

(2) All differences arising out of any contract 
so deemed to be closed out shall be payable 
on the basis of the rat^ fixed as aforesaid and 
the seller shall not be bound to give, and the 
buyer shall not be bound to take, delivery; 

(3) payment of all difference legally due from 
a member of an association to another 
member of such association in respect of any 
forward contract closed out under this clause 
shall be made to the clearing house of the 
Association and for the purposes of calculating 
such differences, the rate fixed by the Central 
Government under sub-cl. (1) shall be deemed 
to be the settlement rate fixed by the Asso- 
ciation under its by-laws or other regulations 
which shall, for the relevant purpose, continue 
to have effect subject to the profusions of this 
order.” 

(3) It is common ground that the order was 
issued in purported exercise of the nowens con- 
ferred by sub-rule (2) of rule 81 of the Defence 
of India Rules. The following clauses of that 
sub-rule are material for the consideration of the 
question which falls now for our decision * 

“ (a) for regulating or prohibiting the 'produc- 
tion, treatment, keeping, storage, movement, 
transport, distribution, disposal, acquisition, use 
or consumption, of articles or things of any 
description whatsoever and in particular for 
prohibiting the withholding from sale, either 
generally or to specified persons or classes of 
perjons, of articles or things kept for sale to 
be sold either generally or to specified persons 

or classes of Arsons or in specified circum- 
stances. 

(b) for controlling the prices or rates at 
which articles or things of any description 
whatsoever may be sold or hired and for 
relaxing any maximum or minimum limits 
otherwise imposed on such prices or rates..., 

(f) for any incidental and supplementary 
matters for which the Central Government or 
the Provincial Government thinks it expedlenl 
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for the purposes of the order to provide, includ- 
ing, in particular, the entering, search and 
inspection of premises to which the order 
relates with a view to securing compliance with 
the order, the seizure subject to the provi- 
sions ot sub-rule (3-C) by a person authorised 
to make such search of any articles in resoect 
of which 3uch person has reason to believe 
that a contravention of the order has been, is 
being or Is about to be committed, the grant 
of issue of licences, permits, certificates and 
other documents, and the charging of fees 
therefor; and an order under this rule may 
be made so as to apply either to persons or 
undertakings generally or to any particular 
person or undertakings or class of persons or 
undertaking, and so as to have effect either 
generally or in any particular area.” 

(4) Tlie argument of Mr. Narasaraju is that the 
provruon for payment of differences on the 
footing that forward contracts outstanding on 
the date specified in accordance with the terms 
pf the order shall be deemed to be closed out 
at such rates as the Central Government may, 
by notification fix in this behalf, is not a provi- 
sion which can be said to fall within the scope 
of either clause (a), (b) or (f) of sub-rule (2) 
He concedes that the total prohibition of forward 
contracts in future which is provided in clause 
(3) of the order as well as the provision in 
clause 4 (2) of the Order discharging the seller 
and the buyer from their respective obligations 
to give and take delivery, would fall within clause 
(a) of sub-rule 2. That would be prohibiting the 
distribution and disposal of articles. But he 
contends that the provision for payment of 
differences on the basis of the rates fixed by the 
Government cannot be deemed to be a provision 
for regulating the production, treatment distri- 
bution, disposal, acquisition, or use of the articles. 

The contention is not without some force The 
language is not for regulating contracts of’ sale. 
The regulation or prohibition is only in respect 
of distribution and disposal of articles or things. 
But, in our opinion, the provision for payment 
of differences in respect of forward contracts 
entered into before the coming into force of the 
Prohibition Order falL> wthin cl. (f) of sub-rule 
(2) as either an incidental or supplementary 
matter for which the Central Government thinks 
it expedient for the purpose of the Order to 
provide. The position in respect of contracts 
subsisting on the date of the coming into force 
of the Order is this: They are deemed to be 
closed out at a particular date. The seller is 
not bound to give and the buyer is not bound 
to take delivery. In other words, the contract 
is being compulsorily closed and the parties are 
being prevented from performing it. 

As incidentally to this prohibition or perform- 
ance of contracts already entered into and sub- 
sisting, the Central Government evidently 
thought it expedient to provide for payment of 
differences. It was evidently thought that it was 
equitable that in cases where contracts which 
were perfectly legal when they were entered were 
being interfered with and the performance under 
thOjC contracts was being prohibited, to pro- 
vide for some compensation. Any adjustment of 
the rights of the parties on the basis of the 
compulsory closing out of the contract would cer- 
tainly be either an incidental or a supplementary 
matter within the meaning of tliat expres>ion 
under cl. (b) of sub-rule (2). It is not necessary 
to decide whether it is an incidental or supple- 
mentary matter. The two terms taken together 
practically exhaust all contingencies. We, there- 
fore. hol'd that the provision^ of cl. 4 of the 
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Order in question do not so hpvnnr? 

conferred by els. (a), (b) and® (« of^lr ( 2 ^ 

«) The learned Subordinate Judge who 
referred the case to us was imSed bv ^ 
decision of a learned Judge of the ^rour 
Court in - 'Kiisen Lai v. Vithal Nma’ ^ 
1951 Nag 320 (A). The learned Judge Took ^ 
view that a provision similar to cl 4 of 
Order before us in effect provided for the sub- 
stitution oi one kind of contract between the 
^rties thereto to an entirely different contract 

•No doubt, power there is under clause fa) ta 
prohibit the doing of a certain specified thing 
or regulate it. But where, acting under 
Po\yer, the doing of a thing is forbidden no 
further question of regulating it arises...... 

Tnie, there would be a scope for regulating the 
manner of performance of pre-existing con- 
tracts. But even there, if the actual perform- 
ance of the contract is forbidden, what is there 
to be regulated? It is said that the rights 
ot the parties remain to be adjusted and that 
the provision in that regard would amount to 
regulating the contract. The “regulating” can 
however, be of the things specified in clause 
(a) Adjusting rights of parties to a contract 
pertaining to ‘disposal or acquisition’ of an 
article is not regulating the ‘disposal or acqui- 
sition’ of that article." 

So far, we are also inclined to take a more or 
less similar view. The learned Judge then deals 
with clause (f). He was inclined to place a very 
narrow construction on the words “incidental and 

that clause. He observes : 

“It seems to me that having closed out a con- 
tract. it was wholly unnecessary to provide for 
the adjustment of the rights of the parties if 
the purpose of so doing was merely to secure 

‘compliance’ with the order closing out the 
contract." 

pie learned Judge places reliance on the words 
v:ith a view to secure compliance with the 
order . With respect to the learned Judge we 
must point out that those words related to par- 
ticular subject matter only namely “the entering, 
search and inspection of premises”. It is only in 
respect of these things that it is necessary that 
they should be for -securing compliance with the 
order, ^.o far as the main general power is 
concerned, it is found in the opening words of 
cl. (f) which are not qualified by the later pro- 
vision contained in the phrase “with a view to 
secure compliance with the order”. It is suffi- 
cient if we are able to hold that the language 
of the provision is to provide for an incidental 
or a supplementary matter for which the Centra! 

thinks it expedient for the purpose 
the Order to provide. That we are prepared 
to hold to be in this case. We are unable to 
follow the reasoning of the learned Judge of the 
Nagpur High Court, in his constructioii of cl. 
(f) of sub-rule (2). 

(6) In the result, we answer the references as 
follows: None of the provisions of the 
table Oils and Oilcakes (Forward Contracts Pro- 
hibition) Order, 1944, is void or ‘ultra vires’. 

A V.R.B. References answered. 
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KRISHNASWAMI NAYUDU J. 

Sidda Setty, Appellant v. Muniamma, Res- 
pondent. 

A. A. O. No. 405 of 1950, DA 8-1-1953. 

(a) Hindu Married Women’s Right to Sepa- 
rate Residence and Maintenance Act (1946)» 
S. 2(7) — Justifiable eause — Meaning. 
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Though the use of the general words 
“justifiable cause” in S. 2 (7), following 
specific cases in els. (1) to (6), need not be 
confined to matters which arise from the 
cases mentioned in the other clauses, the 
words cannot be extended so as to bring 

every cause however 
trivial and inconsequential. 

“Justifiable cause” must be some cause 
which should be considered to be real and 
serious by reason of which the position of 
the married woman becomes miserable and 
cannot be invoked for temoorary bickerin<ys 
which are common in every Hindu famfly 
but are of a fleeting nature. In any event, 
sentimental incompatibility of the woman 
with the husband cannot be treated as 
“justifiable cause” for claiming rights under 
the Act, 

The contingency of the incompatibilitv 
of two wives living together has already 
been provided under the Act and a further 
extension of the principle covered under 
clause (4) could not be sought for under 
the general words “justifiable cause”. 

Even if there is some kind of unsympa- 
thetic treatment at the hands of her co- 
wife,^ that alone will not be a ‘justifiable 
cause . ATR 1950 Mad 356, Disting. (Para 8) 

(b) Interpretation of Statutes — Intention of 
legislature — (Civil P. C. (1908), Pre). 

In construing the words of a statute 

effect must be given to the intention of the 
legislature as gathered from the object and 
the arcumstances^ under which the enact- 
ment came to be introduced. (Para S'! 
Anno: Civil P. C., Pre. N. 7. ^ 

(c) Hmdu Married Women’s Right to Sena 
rate Reside^e and Maintenance Act ( 1946 ^ 

o. 2(4) — Marries again’. ^ 

The wife who is married subsequently can- 

the that clause, it is 

the first wife who is entitled to claim 
separate residence and maintenance w'hen 
her husband marries again. (Para 6) 

Hindu Married Women’s Right to Sepa- 

Applicability to marriages prior tn 
Act - AIR 1950 Mad 321. DiSd. ?ObLr) 

? proper construction of 
the language m clause (4) of S. 2, the words 
“marries again” could only refer to a future 
marriage, that is, marriage after the Act 
This would be the reasonable and natural 
cop^truction to be put upon the words 
without doing violence to .the language or 
even to the spirit of the statute. The 
language does not admit of any ambiguity 
and IS plain. To do otherwise would be to 

and unjust results 
which should always be avoided in judicial 

words of a statute 
AIR 1950 Mad 321, Dissented. (Para 7) 

(e) Hindu Married Women’s Right to 55ena 
rate Residence and Maintenance Act 

first wifi\Srls 

If there is habitual cruelty from the first 
wife which the husband is not able to pre- 
vent, the second wife would be entitled to 
allege it as a ground for claiming the rights 
under^S. 2(2) of the Act, as it is immaterial 
whether cruelty should proceed from the 
husband alone; cruelty may proceed from 
any person in the house which the husband 
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is unable to prevent and may sometimes 
passively be allowing such cruelty against 
the second wife. (Para 7) 

(f) Hindu Married Women’s Right to Sepa- 
rate Residence and Maintenance Act (1946) ^ 
Preamble — Interpretation of the Act. 

In construing the provisions of this Act 
!t must be borne in mind that the law is 
to be applicable to Hindu married women 
and one could not get away from princioles 
governing Hindu marriages that marriage 
among Hindus is not a contract, but is a 
sacrament and that a Hindu wife has to be 
with the husband, for marriage is a holy 
union for the performance of religious 
duties also and her presence with the hus- 
band in the perfoimance of such duties is 
es.sential and separation of such a union, 
though for purposes of separate living car- 
not be countenanced except for valid rea- 
sons. (Para S') 

K Gangadhara Iyer, for Appellant: 
oankara Iyer, for Resnondent. 

CASES CITED: 

(A) (’50) AIR 1950 Mad 356: 1950-1 Mad LJ 85 ■ 

(B) ( oO) AIR 1950 Mad 321: 1950-1 Mad LJ 63 

(C) (’49) A. S. No. 596 of 1949 (Mad) 

JUDGMENT: The husband in a suit bv the 
second wife for separate residence and mainte- 
nance i3 the appellant in the civil miscellaneous 
appeal. He had already married cue Pattammal 
as his first wife. There were disputes between 
him and his first wife. The first wife obtained 
a decree for maintenance against the defendant. 
Subs^uently, there was a rapprochement between 
the first wife and the defendant and the fir^t 
wife came and joined her husband, while the 
plaintiff was living wdth him. The plaintiff's 
case is that the defendant joined his first wdi'e 
Pattammal and drove her out of the house after • 
treating her cruelly and removing the jewels 
from her and this incident happened on the 
Sivarathri day in 1944. and that she wai 
threatened that she would be beaten if she came 
and joined. The defendant denied anv cruel 
treatment or refusal to maintain the plaintiff 
and stated that the suit was instituted as he- 
had patched up his differences with his fimt wife 
and she had come and joined him and that the 
suit vvas at the instance of the plaintiff’s father, 
who is stated to be a wealthy man and who was 
insisting that the defendant should settle some 
property on his daughter as the defendant had 
done for his first wife. 

(2) One of the isiues raised in the suit was whe- 
ther the alleged ill-treatment of the plaintiff bv 
the defendant was true. The learned District 
Munsif held against the plaintiff on this issue 

^.1 defendant’s version as more 

probable that on account of the defendant taking 

back his first wife the plaintiff's father resented 
his 3,ction and took av/ay his daughter. In 
appeal, the learned Subordinate Judge of Coimba- 
tore while agreeing with the finding of the first 
Court that the allegations of cruelty were not 
found however, that there were quarrels 
in the house betw^n the two wives and conse- 
quently the plaintiff was not able to live in her 
huibands household with peace and honour due 
to a wedded wife, that the plaintiff was the victim 
of systematic unkind and unsympathetic treat- 
mem at the hanis of her co-wife resulting in 
mental cruelty to her and that the defendant had 
been guilty of not protecting the plaintiff from 
the cruelty of his senior wife, all of which mav 
be considered sufficient under clause (7) of S 2 
of the Hindu Married Women’s Right to- 
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^ He:‘^iaence and IvXaintenance Act 19 of 
) 9-i^. tc' ( oii^luiue ‘ justiuable cause'’ entitling iier 
to ooOi'TAte i’c.udence and niaintenance. 

(d) evideuce in the case does not support 
lae fiji'dng of the learned Subordinate Judge that 
tne p-.^.ntifT has been the victim of sysleniatic 

unsympathetic treatment at the 
oi i.r-r co-v/iie and the cleieTidant did not 
plaJiujJ.r from i:ie senior wife’s 
Phhnii X, v/]:.o was examined as 
Vv'. 'V siJQc.ks to tile incident of her being 
( .j o:-i of the family on e particular occasion 
’ - iciitoving the jewels and states that, in 
'ccixc' Of the j'^wels there was a panchayat. In 
ro. -- r. irjuiaiion. she says that she liied' a suit 
Dec.. i.-:j P.- detendant had settled properties on 
t-ai .anrr.u!, that if similar properlv was Piven to 
her r.i.e v/ould agree to it auci that the occasion 
?cl'*:-eki :o y/as ihc first occasion the defendant 
iiaa a^sauhed her. and prior to that they were 
on gc>:: terms. Her charge is against her hus- 
xanci mr assaulting her: but there is nothing in 
101 e\iaeriee to ^ncr.Y tliat she was treated cruelly 
oy fO-.\iP\ The first wife has borne two 
cnildren lo too defendant and there is nothina 
in tne plamtitf's evidence as to any ill-treatment 
05 die co-wiie. It may be that after the firit 
who came cand lived with the defendant his 
ahection to Iho second wife might have weaned 
especially x. the first wife had given birth to 
jm.dren. On the evidence, therefore, apart from 
I he^ pianinfi not establishing any cruelty on the 
part. 01 her husband towards her, she Ivas also 
.‘iO. specifically alleged, much less proved, that she 
has b.*en subjected to cruelty by the first wife, 
oi inac 3ne has been the victim of systematic 
unl-md and unsympathetic treatment* at her 
•oands resulting in mental cruelty*. Those 
unuings of the Icernod Subordinate Judge are 

no: supported by the evidence and therefore 
c.v inot stand. 

Ml 1‘jie position is that the plaintiff w^as 
married xis the second wife to the defendant 
'When j\:s first \vife v/as living and it will not 
be open to her to urge that being the second 
W’fe rhv should be allowed to live alone with 
:r liu'^band and that the first wife should not 
jom the defendant. It is needless to point out 
tiir . except in very exceptional circumstances, co- 
Wivtj do not generally live in good terms. There 
■ ire bound to be petty quarrels and jealousies 
Del ween them, which are the natural conse- 
lur-ices of marrying one who has already a wife. 
i\'o', only Hindu iaw but Hindu society recognise 
nic right of a husband to take more than one 
wife and tiie taking of a second wife happens 
ordinardy in eases where the husband has no 
issi'.o by the iirst wife or where by reason of 
iui hc-dih Cl- mental condition she 15 incapable 

0 affording the husband the pleasure and happi- 
ness wiiich the husband could expect from his 
wile. Hindu society however never favoured a 
plu!s*lity of wives and in all c.ase3 where there 
•n.s been such plurality of wives, there would 
iiave bc'-'H some jii.^tificalion for the subsequent 
marriage for any of the grounds specified above, 
inoulf to salisly tiie desire of the husband to 
iiave a sou to perpetuate his lineage, which is 

1 onsidcr-.d to be ncce^sarv for the soiritiuxl benefit 
of the members of the family. 

fo't Tlie learned Subordinate Judge relied on a 
decision of Panchapagesa Sastri J reported in 

Mancharamma v. Satyanarayana’. 
diR 19o0 Mad :55G (Ai, for holding that the facts 
of the present case could be brought under 
clause (7) of S. 2 of Act XIX of 1946 as .“justi- 
-labie cause” entitling the plaintiff to relief for 
separate residence and maintenance. In that 
'Case, the hu.sband after marrjdng a tliird wufe 
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sent her away to her father’s hrMTc« ^ 

his second wife to live with 

and mxiintenance. But it was 
(4) Of S. 2, Which Provides\M%i^^"tM 
marries again, a Hindu married woman wo^d 
be entitled to separate residence and maSt®^ 
ance, would not apply as the marriage thlr^i^ 
nou .subsequent to the marriage with the ladv 
who ^was asking for separate residence ^d 
maintenance, in that case, however tht* fhiivi 

Wife aueged that at the time of her husS 

marrymg her he had given a solemn imdertS 
that he would have nothing more to do with 
the secona wife, that contrary to that sarraM^ 
ment ne brought her back and that thereforeSia 
was entitled to relief imder Act 19 of 1946 The 
l^eanied Judge stated that he was of the opinion 
that if the facts alleged by the third wife were 
true, that would be sufficient to enable her to 
claim separate residence and maintenance, that 
the husband could not be compelled contrary to 
hi.? solemn pledges and understanding at the 
time of the marriage with the third wife to 
resile from that and compel her to live with 
him ^ along with his second wife, that it was 
no longer the law that cruelty or something 
like that should be proved to justify separate 
residence and maintenance and that sub-cl. (7) 
was ver\' wide in its language and was designedly 
intended to take in various circumstances in 
relation to the particular case before the Court 
v/hich might make it unjust to compel the lady 
to live w’ith the husband. The learned Judge 
however observed that “advantage should not be 
taken of the generality of language to claim a 
right of separate residence and maintenance 
merely on the ground of domestic bickerings or 
incompatibility of temper or minor differences as 
are not unusual in the married lives of parties & 
nothing more serious is made out”. Tire suit 
w’as remanded for a finding as to whether the 
alleged understanding pleaded by the third wife 
was true. 

(6) In the instant case the plaintiff cannot 
rely on S. 2, clause (4), that Is, she cannot claim 
separate maintenance on the ground of her 
husband having married again, since Pattammal 
was married before the mamage of the plaintiff, 
she being the first wife. Tire claim for separate 
residence end maintenance is not based in the 
plaint on S. 2. clause (4) but is specificnllv founded 
on allegations of cruelty, which must be shown 
to be such cruelty as renders it undesirable for 
her to live with him. as provided under clause 
(2) of S. 2. 

(7) How far and to what extent a subsequent 
marriage would entitle the first vdte to separate 
maintenance under the Act was dealt with by 
Viswanatha Sastri J. in a judgment of his re- 
ported in — ‘Lakshmi Ammal v. Narayanaswami 
Naicker’. AIR 1950 Mad 321 (B\ where the words 
“marries again" in S. 2 (41 of the Act were held 
to be merely descriptive of the position of the 
husband as a twice married man at tlie date 
when the wife’s claim for separate mamtenan.ee 
is made under the Act and do not exclude a 
husband who had taken a second wife befhre 
the Act from its operation. Tlie words "marrite 
again” have been construed as applicable to 
all subsequent marriages contracted by the hus- 
band. whether before or after the Act, and the 
words are not confined to marriage contracted 
after the Act. The result is that a husband, who 
married more than one wife before the Act 
quite in conformity with tlie Hindu law. whi<^ 
permitted such marriages without any obligatloii 
on the husband’s part to provide for separate 
residence and maintenance except in cases 
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it is established by evidence that the husband has 
been habitually cruel so as to endanger her 
personal saiety or is suiiering from any loath- 
some and contagious disease as leprosy, would 
now, in view of the decision in — ‘AIR 1950 
Mad 321 (B)’, be liable to provide for separate 
maintenance, even though he could not have 
contemplated any such liabiUty or obligation at 
the time .of his contracting the subsequent 
marrisge. This is only to point out the hardship 
and the injustice that v/ould result by the inter- 
pretation of the v/ords “marries again” as 
referring to marriages before the Act of Hindu 
husbands, though they have not contravened any 
provision of the law applicable to them on the 
date of the marriages. 


I had ^occasion to refer to this decision in — 
A. S. No. 596 of 1949 (O’, and expressed my 
inability to agree with the view taken in this 
case and I ob3erved that m view of the impor- 
tance of the question, this matter has to be 
iinally settled by a decision of a Bench. It 
appears to me that on a proper construction of 
the language in clause (4) of S. 2, the words 
“marries again” could only refer to a future 
marriage, that ii, marriage after the Act. This, 
m my view, would be the reasonable and natural 
consnniction to be put upon the words without 
doing violence to the language or even to the 
spirit of the statute, and the language does not- 
admit of any ambiguity and is plain. To do 
otherwse would be to lead to inconvenient and 
unjust results which should always be avoided 
m judicial interpretation of the words of a 
statute, mth respect to Viswanatha Sastri J. 
I am unable to agree with his conclusion. But 
as the question does not directly arise for deci- 
siOii in this suit, I cannot refer it to be decided 
by a Bench. However, as and when such a 
quesoion arises for consideration, it will be emi- 
nentiy necessary that this important question as 
to the scope of the Act with particular refer- 
ence to the classification of the cases of marriaees 
which come under cl. (4) of s. 2 should be con- 
sidered and finally decided. 


(8) The question that remains to be determiir^ 
in_ tnu case is, as to W’hether, on the facts i 
this case, the plaintiff could claim separate mail 
tenance relying on cl. (7) of S. 2. The use < 
the general \yords “justifiable cause” foUowir 
specific cases in els. ( 1 ) to (6), though need m 
be confined to matters which arise from tl 
cases mentioned in the other clauses, could nc 
however, be extended so as to bring' within 
any and eve^ cause however trivial and incoi 
sequential. It may be urged that they shou] 
be considered as ‘ejusdem generis’; but in v^e 
of the category Of cases mentioned in els ( 
to (6) bemg different, the words “justifiabi 
cause” may receive the plain and ordinS 
meamns and no limitation may' be imoosed upo 
them. However, in construing them effect ^ 
be given to the intention of the c 

gathered from the object and the ci?cunLtanc' 
under which the enactment came to be intr 
duced. It cannot be denied that there has bee 
a gvomng feeling in Hindu society that th 
Tights of Hindu married women to senarat 
residence and maintenance should statutorily b 
recognised and not dependent on judge-made lai 
and they should be at liberty to free themselve 
from cruel and undesirable husbands and shoul 
not be compelled to live with their husband 
when it becomes impossible for them to liv 
without sacrificing their health and happinesj 
Realising that judicial decisions did not affon 
sufficient protection to married women in si ' 
cases, the enactment was rightly brought ' 


the statute book enumerating the cases in which 
a Hindu married woman can be allowed to 
separate residence and maintenance. The cate- 
gories mentioned in clau'ses (1) to (6J are them- 
seives expressive of the justifiable causes, where 
a married woman could insist on her being pro- 
vided separately, most of the cases having already 
been considered to be reasonable and just bv 
judicial decisions, excepting the case in clause 
(.-h. where remandage was added as a ground to 
entitle the married woman to separate rights. In 
constriung the words “justifiable cause”, it must 
be borne m niind that it should be such a cause 
as wiU niaxe it irnpossioie for the woman to 
live with the husband, a.s wir re he is suffering' 
from a loathsome disease or where she is treated' 
cruelly or deserted, or where he brings a con- 
cubine in the house or habitually resides whh 
her thus depriving the wife of 'her husband’s 
company, or v/liere he ceases to be a Hindu. In 
these cases, a Hindu married woman cannot be 
expected to live with h-r husband. But could 
that be applied to a case, where she has to live 
With another w-oman married as she is to v.er 
husband such marriage being legal and recog- 
nised by the community? The mere fact that 
her husband who is permitted under law to have 
more than one wife, desires to live vrith all the 
wive3 together, which he would be entitled to do 
and which is the object with which he marries 
more than one wife, would not be sufficient to 
justny her to live separately or claim separate 
Tights, lhat is obviously the justification for the 
enacting’ in S. 2 clause (4) that if the husband 
“marries again”, the w’oman w-ho was married 
eaiher Aou.ld be entitled to claim the rights 
under the Act. The contingency of the incom- 
patibility of two wives living together has 
already been provided under the Act and a fur- 
ther extension of the principle covered under 
clause (4) could not be sought for under the 
general words “justifiable cause”. 


If the Legislature had intended that not only 
a subsequent marriage would entitle the earlier 
married woman to separate maintenance but . 
also all cases where there have been more than 
one marriages and it would be open to every 
one of the married wives to leave her husband 
and claim separate residence and maintenance, 
anCi if such w^as the intention the language of 
clause (4) w'ould have been made more clear 
and explicit. In any event, the words “justi- 
fiable cause” could not bring in such cases In’ 
construing the provisions of this Act, it must be ^ 
borne in mind that the law is to be applicable 
to Hindu married w-omen and one could not get 
aw^ay from principles governing Hindu inarria^^s 
that marriage among Hindus is not a contra'^t 
but is a sacrament and that a Hindu wife has 
to be wfith the husband, for marriage is a holv 
union for the performance of religious duties 
aiso ana her presence with the husband in the 
performance of such duties is essential and 
separation of such a union, though for purposes 
pf separate living cannot be countenanced 
except for valid reasons. There can be no doubt 

■ there has been 

neither crue^uy by the husband nor by the 
senior wife much less there is any proof of sys- 
^matic unkind and unsympathetic treatment. 
Even assuming that there was some kind of un- 
sympathetic treatment at the hands of her co- 
wife, it appears to me that that alone would 
not be ‘ justifiable cause”. But it may be that 
if there is habitual cruelty from the first wife 
which the husband is not able to prevent the 
second wife would be entitled to allege it as a 
ground for claiming the rights under the Act as 
it is immaterial whether cruelty should proceed 
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from the husband alone: cruelty may proceed 
from any person m the house which the husband 
is unable to prevent and may sometimes pas- 
siyely be allowing iuch cruelty against the second 
wife. That would more appropriately come 
, within clause ( 2 ) of S. 2 of the Act. “Justifiable 
I cause” therelore must be some cause which 
should be considered to be real and serious by 
rea ^on of which the position of the married 
woman becomes miserable and cannot be invoked 
for temporary bickerings, which are common in 
: every Hindu family but arc of a fleeting nature 
In any event, sentimental incompatibility of the 
' woman with the husband cannot be treated as 
“ju.stifiable cause” for claiming rights under the 
Act. 

(9) the result, the appeal is allowed and the 
decree of the District Munsif of Kollegal dis- 
missing tlie suit will stand. In the circumstances 
of this case, there will be no order as to costs. 
No leave. 

A./D.R.R. Appeal allowed. 
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RA.JAIVIANNAR C. J. AND VENKATA- 

HAMA AIYAR J. - 

In re K. A. Meera Sahib Tharaganar and 
Brothers. Appellants. 

Writ Appeals Nos. 8 to 15 of 1953, DA 6-2- 
1953. 

(a) Income-tax Act (1922), S. 5(8) — No in- 
consistency with Art. 14 — (Constitution of 
India, Ai-t. 14). 


A. I. R. 

fits tax and income-tax. The petitioners were 
assessed to income-tax and excess profits tax 
for several years and against the orders of 
assessment they have preferred appeals to the 
Appellate Assistant Commissioner of Income- 
tax and It is represented to us that the anneals 
are pending. Meanwhile, the petitionersTave 
hied these applications to get rid of the samp 
orders evidently provoked by the proceedings 
taken by the Income-tax authorities to collert 
the tax imposed on them. 

(2) The only ground on which our jurisdic- 
tion under Art. 226 is sought to be invoked is 
that the procedure contemolated by the Income- 
tax and Excess Profits Tax Acts offends against 
the constitutional guarantees contained in Part 
III of the Constitution, and in particular, the 
procedure violates the right guaranteed by Art. 
14 of the Constitution. We have heard learned 
counsel at great length but must confess that 
we are unable to see how Art. 14 has any appli- 
cation whatever to the contentions raised on be- 
half of the petitioners. 

(3) Broadly, the attack on the procedural 
provisions of the Income-tax Act falls into three 
heads. Firstly, it was said that S. 5(8), Income- 
tax Act violates the principle enunciated in 
Art. 14 of the Constitution inasmuch as it 
affects the independence and impartiality of the 
assessing officer. Section 5(8) runs thus: 

*'A11 officers and persons employed in the 
execution of this Act shall observe and follow 
the orders, instructions and directions of the 
Central Board of Revenue : 


There is nothing in S. 5(8), Income-tax 
Act which is inconsistent with the rights 
guaranteed under Art. 14 of the Constitu- 
tion. (Para 3) 

Section 5(8) does not contemplate order.s, 
instructions and directions from the Cen- 
tra! Board of. Revenue to the Assessing 
Officer in any particular case. What is 
contemplated, is the issue of general orders, 
instructions and directions to guide the 
.subordinate officers in the execution of the 
duties laid on them by the several provi- 
sions of the Act. (Para 3) 

The i-ssue of directions by the Central 
Board of Revenue which is the chief in- 
I'omc-tax authority under the Act is not in 
the nature of outside or executive pres- 
sure or interference. (Para 3) 

Anno; Income-tax Act, S. 5 N. 2. 

(b) Incoine-lax Act (1922), S. 23 — Income- 
tax Officer is not bound to disclose materials 
on which he (inally makes assessment — 
Assessee aggrieved by assessment has his re- 
medy by way of appeal to several tribunals — 
Entire proceeding cannot be attacked on 
ground that provision that Income-tax Officer is 
not boiuid to disclose materials is inconsistent 
with Art. 14 — (Constitution of India, Art. 14). 

(Para 4) 

Anno: Income-tax Act, S. 23 N. 1. 

M. R. M, Abdul Karim, for Appellants. 

RAJAMANNAR C. J. : These are appeals un- 
der the Letters Patent against the judgment of 
Chandra Reddi J. dismissing a batch of appli- 
cations under Art. 226 of the Constitution. The 
points raised in all these petitions were the 
same and the petitions were all disposed of by 
a common judgment. The relief sought by the 
petitioner was the same in all the petitions and 
was in respect of proceedings taken for the en- 
forcement of orders of assessment of excess pro- 


Provided that no such orders, instructions or 
directions shall be given so as to interfere 
with the discretion of the appellate Assistant 
Commissioner in the exercise of his apoellate 
functions.” 

At the outset, we may observe that it is not 
alleged by the appellants that in the cases be- 
fore us there have been any orders, instructions 
or direction.s of the Central Board of Revenue 
which were followed by the assessing officer in 
making the assessments on the appellants. The 
contention was that S. 5(8) of the Act contem- 
plates the issue of order's, in.structions and 
directions by the Central Board of Revenue and 
the very possibility of this happening would 
render the entire proceedings of the assessing 
officers void as being a violation of the princi- 
ple of epiial'ty of law embodied in Art. 14 of 
the Constitution. 

In the first place, in our opinion, this provi- 
sion, namely, S. 5(8) does not contemplate 
orders, instructions and directions from' the 
Central Board of Revenue to the assessing 
officer in any particular case. What is contem- 
plated, we think, is the issue of general orders, 
instructions and directions to guide the sub- 
ordinate officers in the execution of the dutiesj 
laid on them by the several provisions of thej 
Act. In the absence of any allegation that in 
the cases before us, any officer had followed any 
order, instruction or direction of t'^e Central 
Board of Revenue in making any order adverse 
to the appellants, we do not think it necessary 
to embark on a general discussion of the vali- 
dity of this pi'ovision. 

Moreover, we are also convinced that even 
if such orders, instructions and directions are 
issued in any particular case by the Central 
Board to the assessing officer, the principle of 
equality before law is not infringed in any 
manner. It was said that the assessing officer 
was performing judicial functions and there- 
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fore should not be subject to executive pressure 
or any extraneous influence. Assuming this is 
the correct position, we do not think tne issue 
. of directions by the Central Board of Revenue 
■ which is the chief income-tax authority uijder 
! the Act is in the nature of outside or executive 
pressure or interference. Passages were cited 
to us from Wade and Phillips on ConstitutiOi.al 
law and Robson’s Justice and Administrative 
law. We are not concerned with any question 
of policy as to the desirability of having ad- 
ministrative tribunals to deal with the rights of 
citizens. Varying views have been held by 
eminent jurists and public men on this matter, 
and it is not the province of this Court to em- 
bark on a discussion of the merits or demerits 
3i the system of administrative law. It suffices 
,0 say that there is nothing in S. 5(8), Income- 
ax Act which is inconsistent with the right 
^maranteed under Art. 14 of the Constitution. 
Learned counsel was unable to cite any decid- 
ed authority in support of his contention. 

(4) The second head of argument was based 
upon the fact that the Income-tax Officer is not 
bound to disclose the material on which he 
finally makes the assessment and this circum- 
stance also is inconsistent with the right gua- 
ranteed under Art. 14. Here again we aie un- 
able to follow learned counsel. It is true that 
the Income-tax Officer is given wide powers to 
ascertain the income of the assessee, and the 
powers include the gathering of material with- 
out the knowledge of the assessee. This is a 
well known provision in taxing statutes If the 
assessee is aggrieved by the order of assess- 
ment eventually passed by the officer, he is not 
wiUiout remedy. He can appeal to the several 
tribunals prescribed under the Act ending with 
this Court and he can prefer an appeal from 
this Court to the Supreme Court. The appel- 
lants have resorted to the remedy provided by 
the Act, and have filed appeals. In our opinion, 
they have no further right to attack the entire 
proceedings on this ground. 

(5) Lastly, it was contended that the appel- 

denied the right to be heard 
What counsel meant was that the appellants 
were not given an opportunity to test the worth 
of the evidence upon which evidently the In- 
come-tax Officer made the assessment, it is 
not for us to say whether there should be pro- 
vision enabling the assessee to lead evidence 
controverting the evidence which might have 
been gathered by the Income-tax Officer. AU 
that we are called upon to decide is whether 
the procedure prescribed by the provisions of 
the Act as they ^and is in any way in violation 
of any of the rights guaranteed by the Constitu- 
tion. Learned counsel wanted to rely upon 
decisions of the Supreme Court of the United 
States on the due process clause of the Four- 

Amendment of the Constitution and 
(2) the system of assessment and procedure re- 

TT til followed in England and in the 
United States. We refused to hear him on these 
points because we consider that these have no 
bearing on the question to be decided in this 

CQSQm 

(6) As already mentioned, the appeUants in 
this case are content with urging these general 
grounds attacking the validity of the provisions 
of the Income-tax Act and the procedure pre 
scribed by them and have nothing whatever to 
say about the orders actually passed against 
them. Indeed, these orders are the subject-mat- 
ter of appeals before the tribunal under the 
Act. / 
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(7) We find no substance in any of the 
contentions raised on behalf of the appellants, 
and the appeals are therefore dismissed. 

A/R.G.D. Appeals dismissed. 
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RAMASWAMI J. 

In re P. Moosa Kutty, Petitioner, 

Civil Revn. Fetn. No. 2363 of 1952, D/- 
16-12-1952 . ^ 


Object 


(a) Civil F. C. (1908), O. 26 R. 9 — 

Oi local invesUgalioii. 

The object of the local investigation is 
not so much to collect evidence which can 
be taken in Court but to obtain evidence 
which from its very peculiar nature can 
only be had on the spot. The Court has a 
discretion to order local investigation or 
not; it is not bound to order it in all cases. 

In any event, an application under the Rule 
must be made before the case is closed. 
AIR 1933 Cai 475 and AIR 1933 Pat 542, 
Foil. . (Para 4) 

Anno: Civil P. C., O. 26, R. 9 N. 2 Pts. 1, 
4 and 6. 

(b) Civil P. C. (1908), O. 26, Rr. 9 and 18 
— Presence of parties. 

There is no provision that a commission 
could be issued only after notice has been . 
issued to the defendant and, therefore, an 
order appointing the commissioner without 
notice to him. and hearing him is not illegal 
and opposed to the provisions of O. 26, 

A* ^ .-t (Para 5) 

^Anno: C.P.C., O. 26, R. 9 N. 2, O. 26, R. 18 

(c) Civil P. C. (1908), O. 26, R. 10 — Objec- 
tions to commissioner's report. 

It is open to the defendant to show that 
the report of the commissioner is incorrect 
and that it is not enytled to credence. He 
cannot seek to shortcircuit it by alleging 
that the investigation was made on an 
emergent order passed ex parte. (Para 6) 
Anno; Civil P. C., O. 26, R. 10 N. 6. ^ 

K. P. Ramakrishna Iyer, for Petitioner. 
CASES CITED* 

(A) (’33) air’ 1933 Cal 475; 144 Ind Cas 870 

(B) (’33) AIR 1933 Pat 542: 147 Ind Cas 789 

(C) (’38) AIR 1938 Nag 530: 181 Ind Cas 177 

(D) (’42) AIR 1942 Bom 266: 

ILR (1942) Bom 680 

(E) (’17) AIR 1917 Lah 57; 42 Ind Cas 221 

(F) (’17) AIR 1917 Pat 278: 38 Ind Cas 491 

(G) ( 15) AIR 1915 Cal 280: 18 Cal WN 697 

(H) (’26) AIR 1926 Pat 462(2): 96 Ind CafL? 

(I) (’19) AIR 1919 Cal 946: 47 Ind cL elo 

(J) (’34) AIR 1934 Cal 116: 60 Cal 1331 

(K) (’47) AIR 1947 Nag 56: 226 Ind Cas 101 

1388^^^ Oudh 192; 1935 Oudh WN 

rid? 27 SLR 194 

^244 AU WR Rev 18 

LW 358 

(E) m 7 ■ ® 

(S) (’43) AIR 1943 Bom 143; 

ILR (1943) Bom 138 

(U) ( 52) C. R. P, No. 398 of 1952 (Mad) 

(V) (’46) AIR 1946 Pat 419: 224 Ind cL no 

(W) (’49) AIR 1949 Pat 307: 27 Pat 1132 ^ 


718 Madrafi 


In re P. :Moosa Kutty (Bamasioami J.) 


99: 


(X» (’."J) AIR 19.52 Ori^rsa 

iPR (19-19) 1 Cult 139 
('V) air 1949 Bom 17: .90 Eom LR 368 

(Z) (AO) AIR 1950 Eom 360: 

il.R 510 (FB) 

(Zl) ('52; Alii 1952 Mad 1 : 1952-2 Mad LJ 209 
(Z j MOi.i) 48 LJCP 705: 4 AC 504 

ORDER ; This civil revision petition arises 
out oJ: an order made by the learned District 
Munsii, Parappanangadi, in I. A. No. 1363 of 
1952 in O. S. No. 245 of 1952 filed under O. 
2G, K. 0, C. P. C. 

(2) The facts arc: P. Amarankutti of Kodinhi 
Anisoni hied the suit for a declaration that he 
IS entitled to a right of casement to pass 
through a specified portion of MoosakuttyA 
‘paraniba’ to his house close by and that he 
has been in possession of the alleged pathway' 
and ^ that this Moosakutty has demolished a 
bund on the pathway and for an injunction and 
damages. The plaintilf hied along with his 
plaint an application on 8-10-1952 for the issue 
of a commission to make a report about the 
condition of the pathway and the damages 
alleged by him to the bund. This application 
for the appointment of a commissioner for local 
investigation under O. 26, R 9, C. P. C., was 
ordered ‘ex parte’ and a Commissioner, an 
advocate of the Court, was appointed to pre^ 
pare a plan of the plaintiif’s as well the defen- 
dant’s property and to make a report of what 
he saw concerning the alleged demolition of 
the bund. 

This order was passed on 9-10-1952 and the 
Commission was made returnable on 28-10- 
1952 and the commission warrant was ordered 
to issue on the plaintiff depositing Rs. 25. On 
12-10-1952 at about 0 a.m. the Commissioner 
went to the spot and he enquired among others 
this defendant Moosakutty and tlien drew up 
a plan hnd submitted his report regarding the 
c-ondition of the bund as called for. On re- 
('cipt of (his report finhl order was passed on 
28-10-1952 “Commission issued returned exe- 
cuted. Petition closed.’’ The defendant after 
appearing in Court obtained copies of the appli- 
cation by the plaintiff and the plan and report 
of the Commissioner. Tliis plan and report 
are obviously vci*y inconvenient from the point 
of view of this defendant. 


A. I. B. 

“In any suit in which the Court deems a local 
investigation to be requisite or proper for 
the purpose of elucidating any matter hi dis 

pute or of ascertaining SajT • toe 

Court rnay issue a commission to such per- 
son as It thinks fit directing him to maA 

?he‘ CouT’’'®"‘'°" thereon to 

(4) The object of this local investigation is 
not so much to collect evidence which can be 
taken in Court but to obtain evidence which 
irom its very peculiar nature can only be had 
on the spot: — ‘Amulyakumar v. Anandacha- 
ran, AIR 1933 Cal 475 (A). The Court has a 
discretion to order local investigation or not* 
it is not bound to order it in all cases; — ‘Rani 
Brichh v. Muhammad Sahib’, AIR 1933 Pat 542 
(B). In any event, an application under this 
Rule must be made before the case is closed. 
The form prescribed for commission for local 
investigation is set out in form No. 9 in Appen- 
dix H, Civil P. C. The form states: 

“Whereas it is deemed requisite for the pur- 
pose of this suit, that a commission for 

should be issued you are hereby appointed 

Commissioner for the purpose of 

Process to compel the attendance before you 
of any witnesses, or for the production of any 
documents whom or wliich you may desire 
to examine or inspect, wdll be issued by any 
Court having jurisdiction on your applica- 
tion. 

A sum of Rs being your fee in the 

above is herewith forwarded.” 

(5) This issue of commission can be made 
‘ex parie’ and in fact it stands to common 
sense has often got to be made ‘ex parte’. It 
will be borne in mind that this application has 
been filed along with the plaint and before the 
issue of suit summons. This application is 
made on account of urgency. If a commission 
is not going to be issued until the defendant 
appears, most often there will be no point in 
taking out a commission because the object of 
the commission itself would be lost and in- 
criminating circumstances would be obliterated. 
The appointment of a commissioner for local 
investigation in such cases would be an in- 
stance of locking the stable door after the horse 
had been stolen. 


Therefore he has come forward with this 
revision petition stating that if the plan and 
report filed by the Commissioner are used in 
evidence in the case, he would be greatly 
prejudiced as tliey are one-sided and that the 
order of the learned District Munsif appointing 
the Commissioner without notice to him and 
hearing liim, is illegal and opposed to the 
provisions of O. 26, R. 18, C. P.*C. Therefore, 
he has filed this revision petition against that 
order which has been executed and what is 
really more important for him is to get a stay 
of the trial of the suit on that pretext, obvious- 
ly to protract^ the proceedings and wear out 
the opposite side. 

(3) The short point for our consideration is 
the scope of O. 26, R. 18. C. P. C. and whether 
it bears oiR the interpretation which is sought 
to be placed upon it by the learned advocate. 
Mr. K. P. Ramakrishna Aiyar. In the Civil 
Procedure Code there are two provisions for 
issuing commissions for local investigation, 
viz., when the suit is instituted and after the 
suit is instituted. Order 26. R. 9 states : 


Rule 9 does not provide for the presence of 
the parties when a commission is issued and 
merely leaves it to the discretion of the Court. 
But interests of justice require that such ■ acts 
should not be done without notice to one of 
the parties: — ‘Jamshed Karimuddin v. Kunji- 
lal Harsukh’, AIR 1938 Nag 530 (C). Then in 
the instant case the commissioner has as a mat- 
ter of fact made the local investigation in the 
presence of this defendant and has also en- 
quired of Irim. In fact, this is what is con- 
templated under O. 26, R. 18, which states: 

“Where a commission is issued under this 
order the Court shall direct that the parties 
to the suit shall appear before the commis- 
sioner in person or by their agents or pleaders; 

(2) Where all or any of the parties do not 
so appear the commissioner may proceed in 
their absence.” 

This provision has been made because in sc^ 
far as commissions for local investigations are 
concerned, the following are the relevant and 
cogent further provisions. Rule 9 enables the 
Court to appoint commissioners for lo^al in- 
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vestigation; Rule 10(1) regelates the proce- 
dure of the commissioner, viz., that after such 
local inspection as he deems necessary and 
after reducing to writing the evidence taken by 
him shall return such evidence^ together with 
his report in writing signed by him to the 
Court. Rule 10(2') lays dov/n that the report 
of the commissioner and the evidence talsen 
by him (but not the evidence without the re- 
port) shall be evidence in the suit and shall 
form part of the record in the same way as 
pleadings, affidavits and other documents of a 
suit form part of the record of that suit — 
‘Vithaldas Damodar v. Lakshmidas Karjiwan’, 
AIR 1942 Bom 236 (D) and that the Court or 
with the permission of the Court any of the 
parties to the suit may examine the commis- 
sioner personally in open Court touching any 
of the matters referred to him etc. 

Rule 10(3) makes provision for the making 
of further enquiry as the Court thinks fit if ib 
is dissatisfied with the proceedings of the com- 
missioner. Then we come to the general pro- 
vision in R. 15 which regulates the expenses of 
commission to be paid into Court. Rule 16 de- 
fines ^ the powers of commissioners including 
examination of parties, documents, inspection, 
etc. ^ Rule 17 provides for attendance and 
examination of witnesses before Commissioners 
and then we come to R 18 which, to enable, 
the commissioner to do all these things en- 
joins upon the Court at the time the commis- 
sion is issued under this order to direct that 
the parties to the suit shall appear before the 
commissioner in person or by their agents or 
pleaders. Finally, it is laid down that where 
all or any of the parties do not so appear the 
commissioner may proceed in their absenck 

The examination admittedly of this defen- 
dant by the commissioner shows that the order 
itseli contained a direction as required by R. 18 
and that is why the petitioner has been scru- 
pulously careful not to file any of the docu- 
ments for which he has secured copies The 
net result of this analysis is that there is no 
provision under O. 26, R. 9, C. P. C., that a 
commssxon could be issued only after notice 

^ defendant and secondly 
that R. 18 cannot bear the interpretation which 
IS sought to be put upon it by the learned 
Advocate for the petitioner and that as a mat- 
fact m t^ cap the defendant had notice 
and participated in the commissioner’s enquiry, 

grievance of this petitioner is 
that the plan and report of the Commissioner 
cann^ be adnutted m evidence, in regard to 
it, this objection is obviously made wthout 
ftiUy comprehending the scope of the r^e 
vant provisions of R. lO which has been re'- 
prodiiced above. The Commassioneris report 
not automaticaUy become evidence anrt 
^ parties are entitled to object to the com- 
^loners report and prove their objections 
by examining, the commissioner or other wit, 
nesses t “■ *Harcharan Das v Dannat iVTai* 
AIR 1917 Lah 57 (E); - ‘AjodhTaprS 

Singh V. Kamal Narasin Singh’, Ainof^Pa^ 
2TO (F) and — ‘Sitarama v. Ramprasad Ram* 
AIR^ 1915 Cal 280 (G). It is within the dfs' 
cretion of a Judge to accept the report of Com- 
missioner: — ‘Sone Kuar v. Baidyanath’ AIR 
1926 Pat 462 (2) (H) — ‘Jadavendra v Gaien 
dra Naraindas’, AIR 1919 Cal 946 (I). The 
Commissioner’s report and the opinion he ex- 
pressed on the evidence is merely a piece of 


evidence to be consideredv by the Judge. It does 
not become ‘ipso facto* evidence. ‘Jnanda 
Sundari Rai v. Pramada Sundara Rai’, AIR 
1934 Cal 116 (J). The person beliind whose 
back the Commissioner has been appointed is 
entitled to cross-examine him. ‘Ramnath 
Ramakrishna v. V/asudeo*, AIR 1947 Nag 56 
(K). Though under O. 26, R. 10 the Commis- 
sioner’s report forms part of the record and it 
is incumbent on the Court to consider the con- 
tents — ‘Venkatarama Aiyar v. Ponnusami 
Padayachi’, AIR 1935 Mad 918 (L). 

Commissioner’s report does not fall under 
S. 35, Evidence Act, and as it can be proved 
only by examining v/riter or witness. ‘IbrahimJ 
Beg V. Aziman’, AIR 1936 Oudh 192 (M). ft 
is the duty of the Judge to consider every 
objection of fact or of law made by the parties to 
the report, to show the nature of the objecUon 
in his judgment and his grounds for allowing 
or dismissing it. ‘Arjandas v. Gangaram’, AIR 
1933 Sind 327 (N). Therefore, it is open to 
this defendant to shov/ that the report of the, 
Commissioner is incorrect and that it is not ' 
entitled to credence. After all it is the facts, 
contained in a commissioner’s report and proved 
to be correct which count as evidence and not 
his opinion. ‘Sarada Prasad v. Ram Bharas’. ■ 
1944 All V/ R Rev 18 (O). The petitioner 
cannot seek to shortcircuit it by alleging that 
this investigation was made on an emergent 
order passed ‘ex parte’. Therefore, i see no 
substance whatsoever in the revision petition. 

(7) Before paxding with it I shall refer to 
the decisions relied upon by the learned Advo- 
cate for the petitioner. The first decision re- 
lied upon is — ‘Latchan Naidu v. Rama Krishna 
Ranga Rao’, 40 Law Weekly 358 (P). wherein 
Cornish J. held on the facts in that ca.se that 
no emergency excused the order of the Dis- 
trict Munsif and did not absolve the District 
Munsif from complying with R. 18. It is un- 
fortunate that the head-note of the report has 
made this observation much wider than what 
was really meant by stating that there is no 
power in the Court to issue an ‘ex parte’ com- 
mission and even an emergency cannot absolve 
the Court from complying with R. 18. Then 
the learned Judge held that R. 18 of O. 26, C. 

P. C., is mandatory and is intended to ensure 
that the parties have notice of the appointment' 
of the Commissioner and that they must attend 
his investigation. 

I have pointed out that in the instant case 
the defendant had notice of the appointment of 
Commissioner and actually attended his inves 
tigation by him. Apart from that, in that case 
when an application was made along with the 
plaint for the appointment of a commissioner 
for local investigation, notice was ordered to 
the defendants and notice was actually served 
on dofendants and before they could appear 
in Court another application was filed for the 
issue of a commission emergently alleging thaU 
if the Court should pass orders after service 
of notice on the defendants it would cause 
delay and that owing to the changes made by 
the rainfall the defendants would get the oppor- 
tunity of including a certain channel in their 
lands. It was, therefore, held by Cornish J. 
that this second application was ordered be- 
hind the back of the defendants. This is not 
the case here. 

I must not, however, be understood as agree- 
ing with the interpretation of R. 18 of O. 26, 
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C. P.^ C. by Cornish J. But it is unnecessary 
lor ihe disposal of this civil revision petition 
io embark lurtner on this matter. The second 
'Iccision relied on is an unroported judgment 
Ml Kagiiava Rao J. in ‘C. R. P. No. G27 of 1950 
uVlad) (Q)'. That judgment iias no relevance 
because the case therein arose under O. 39, 
R. V corresponding to S. 499, old Civil P. C. 
Ragha^'a Rao J. held that an interlocutory 
order under O. 39, R. 7 can be made only after 
notice to the other side because R. 8 says that 
on application by the plaintiff for an order un- 
der Pi. G or R. 7 may be made after notice 
to the defendant at any time after institution 
of the suit. Rule 8(2) says that an application 
by the defendant for a like ordex may be made 
after notice to the plaintili' at any time after 
appearance. There is also a Bench decision of 
this Court under S. 499 of the old Code in — 
Sengotha v. Ramaswami’, 7 Mad 24l (R). by 

rumor C. J. and Hutchins J. wherein it was 
•hold : 

"An appbeation for an order under S. 499 
can only oe made by a plaintiff after the 
summons has been served and after reason- 
able notice of the intention to apply for the 
order lias been given in wxiting to the de- 
iendanl. The term ‘ma>-’ must bo read with 
the words ‘at any time’ and does not import 
that it is competent to a plaintiff to apply 
betore service of summons, or to evade the 
condition of notice.” 

The advocate. for the respondent in that case 
brought to the notice of Raghava Rao J. the 
decision in — ‘Totaram Icharam v. Datlu 
i\Iangxi’, AIR 1943 Bom 143 (S), wherein an 
opposite view was held by Beaumont C. J. and 
Wassoodew J. viz., that in cases in which it 
is necessary to take action promptly in order 
to prevent property from l^eing made awav 
v/ith by the defendant, the Court, before pro- 
ceeding under O. 39, R. 7, can always appoint 
a receiver or grant an injunction ‘ex parte’ 
and that the appointment of commissioners, 
which was made in that case ‘ex parte’ was 
really less detrimental to the defendants than 
would have been the appointment of the same 
persons as receivers. This decision does not 
apply to the case on hand wherein we have no 
provision corresponding to R. 8 of O. 39. C. P. 
C. The notice to be given under O. 26, R. 18 
is a iK'lice after the issue of commission that 


u [ oaiijanarafjana Hao J ) AIR, 

submit a plan and report. The petition wsq 
ordered ‘ex parte’. pemion was 

It was contended before Justice Venkatarama 
Aiyar on the foot of the decision in ^IR 1^4 

Mad 548 (P)’ that the CommissiSneV should 

have been appointed after notice to defendants 
It IS not deal from the order whether the 
appointment of tl^ Commissioner was unde? 
O. 26 or O. 39. It is also seen that the de- 
fendants had themselves filed an application for 
a duly qualified commissioner being appointed 
In these circumstances the order of the lower 
Court was set aside. The facts of the instant 
case are quite different and therefore these 
decisions do not apply here. 

I need not point out that a decision is only 
an authority for what it actually decides; it 
cannot be quoted for a proposition that may 
seem to follow from it. Every judgment must 
be read applicable to the particular facts proved 
or assumed to be proved; the generality of ex- 
pressions that may be found cannot be intended 
to be expositions of Avhole law but must be 
regarded as governed or qualified by the parti- 
cular facts of the case in which such expres- 
sions occur. ‘Deonath Sahay v L^khasingh* 
AIR 1946 Pat 419 (V); — ‘Attu Hussain vl 
Jai Narain’, AIR 1949 Pat 307 (W). — ‘Tirtha 
Naick V. Lai Sadanand Singh’, AIR 1952 Orissa 
99 (X) — ‘Khanderao Gaekwar v. Commissioner 
of Income-tax , Bombay*, AIR 1949 Bom 17 (Y); 
— ‘Jivaji Annaji v. Hanmant Ramchandra’, AIR 
1950 Bom 360 (FB) (Z) and — ‘Govindarajulu 
V. Ball! Ammal’, AIR 1952 Mad 1 (Zl). 

In addition, where the language of an order 
is clear this exploration into the wilderness of 
single instances (to quote Tenvson) is a wholly 
supererogatory task and in the interpretation of 
these procedural provisions regard must be had 
to the fundamental principles laid down by 
Lord Penzance in — ‘Kendall v. Hamilton’, 
U879) 4 AC 504 at p. 526 (Z2) cited with approval 
in the Civil Justice Committee Report 1924- 
25 page xxviii. The 

“procedure is but the machinery of the law 
after all, the channel and means w'ereby 
law is administered and justice reached. It 
strangely departs from its proper office when 
in place of facilitating if is permitted to 
obstruct, and even extinguish the legal rights 
and is thus made to govern where it ought to 
subserve.” 


:-aich a- commission has been issued. 

The third derision is an unreported judg- 
ment of Bnsheer Ahmed Sayced J in ‘C, R. 
P. No. 997 of 1951 (T)’, Therein on the facts 
o^f that case it was hold that the report of the 
Commissioner should not form part of the re- 
cord and made evidence in the suit but that 
there was no objection to that commissioner 
being examined ns a private individual by the 
plaintiiT as one who had seen the plot of land 
at that particular time and that it was open 
to the trial Court to appoint a fresh commis- 
sioner. The fourth case is an unreported deci- 
sion of Venkatarama Aiyar J. in *C. R. P. No. 
398 of 19.52 (UV. The facts were : O. S. No. 
131 of 1951, District Munsif Court, Virdhachalam, 
was filed for an injunction restraining the de- 
fendants from interfering with their taking 
water from a well situated in the land of de- 
fendants. The plaintifi's filed I. A. No. 708 of 
19a 1 for the appointment of a commissioner to 
m.spect the well and the channels through 
Avliich the water flow.s from the well and ^ 


Therefore, these decisions do not substantiate 
the contentions of this petitioner. 

(8) In the result, the civil revision petition is 
dismissed. 

B/V.R.B. Revision dismissed. 
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SATYANAR^YANA RAO AND KRISHNA- 

SWAMT NAYUDU JJ. 

Narayanaswami Gour'dar, Appellant v. Peru- 
mal Chettiar and others. Respondents. 

Second Anneal No. 1.578 of 1947 and C. M. P. 
No. 8183 of 1950, D/- 18-12-1952. 

(a) T. P. Act (1R82). S. 60 — Mortgagee ac- 
quiring share in property. 

A and his three brothers constituti’'S! a 
joint Hindu family executed a mortgage 
of the entire family pronertv in favour of 
R. R acquired by aimBon purchase the 
l/4th share of o'^e of the three brothers in 
the h:k*potheca with the result that the 


V. - 
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integrity of the mortgage was broken up. 

A brought a suit for redemption of the 
mortgage against B impleading as defen- 
dants his other two brothers who had sub- 
sequently executed a usufructuary mort- 
gage on their interests in the hypotheca in 
favour of V. 

Held that in the circumstances a suit 
for redemption of the entire property was 
not the proper remedy and the plaintiff 
should be allowed to sue for partition and 
redemption of his share only especially 
when the mortgagee had no objection to 
such a course which would avoid multi- 
plicity of suits. ('Para 2"^ 

Anno: T. P. Act, S. 60 N. 44. ^ 

(b) T. P. Act (1882), S. 72, Proviso — Re- 
trospective operation. 

The proviso to S. 72 which was intro- 
duced by the Amendment Act of 1929 is 
not retrospective in operation. Hence a 
mortgagee who has paid prior to 1929 the 
municipal taxes on the property which the 
mortgagor was bound to pay under the 
contract, is entitled to add that amount to 
the principal under S. 72 even if he has 
not given notice to the mortgagor as re- 
quired by the proviso. ^ (Para % 

Anno: T. P. Act, S. 72 N. 2, 3 and 8 ^ 

(c) Debt Laws — Madras i?.f» 

onfTa 'r r 

rest was in the first instance created in 
favour of two or more persons but also to 
a case where the mortgagee’s interest waq 
created only in favour of one person ?o 

ment of that interest in favour o? tvfo^r' 

condition, however, being 
that the assignment must have taken olacp 
before the date of the partition. The main 
object of this sub-clause (c) is to protect 

f^i^ring the particular 
thT nJf is intended for 

va!ue^ nf transfers for 

value of the interest of the mortgagee. 

r* c c • (Para 6) 

Appellant; S V Ven- 
katasubramamam, for Respondents 

SA'^ANARAYANA RAO J. : The first defen 
dant IS the appellant in the second ap^al TOe' 

mortgage being a usufructuai^ ^mJrtgag^ Con 

temporaneously with the document, S' a 
lease-back of the properties to the mortgl-wf bv 
the mortgagee. On 28-9-1910 under Ex n 2 
the mortgagee assigned his rights under 'the 
mortg^e to one Venkatarama Gowder who wa® 

the head of a joint family, in a nart-itinn 
1941 evidenced by Ex. P. 1 dated SW-mT the 

this mortgage were aUotted txJ thi 
first defendant, the present appeUant in the 
mortgagors’ family, there were four membere 

Chettiar. the 2nd dSZt 
and the third defendant. These were the mpm 
ben of the joint family at the Tme "of 

execution of the deed. The assigpee-mortgagee 
purchased in 1916 in a court auction sale ole- 
fourth interest of Palani Chettiar who is X 
dead and therefore there was a merger of the 

the extent of one-fourth. The 
substantial defence, apart from some other 

1953 Macl/91 & 92 
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minor matters, to the action for redemption was 
that the plaintiff should not be allowed to redeem 
more than one-founh share in the hypotheca as 
by reason of his purchase of one-fourth interest 
of Palam Chettiar the integrity of the mortgage 
was broken ® ® 

The learned District Munsif who tried this 
suit upheld this contention and directed that the 
plaintiff should get only one fourth share after 
partition particularly, as there were no other pro- 
perties in the family to be divided and as he 
v/a'3 not inclined to dismiss the suit for redemp- 
tion on the ground that it was not maintainable 
which was the objection taken on behalf of the 
defendants. This course was 8 11 the more neces- 
sary because after the mortgage. Ex. D. 1, the 
third defendant created tw^o usufructuaiw mort- 
gages in favour of Venkatarama Gowder one 
dated 1-9-1917 (Jix. D. 5) for a sum of Rs. loo 

29-8-1924 (Ex. D. 5a) for Rs. 
200 . The second defendant created on 5-9-1925 
under Ex. D. 6 a usufructuary mortgage for a 
sum of Rs. 350. The mortgages will undoubtedly 

cannot 

affect the interests of the plaintiff. Notwith- 
standing the fact that defendants 2 and 3 re- 

parte, he also directed division ‘inter 
se between defendants 2 and 3 and also redemp- 
tion of one fourth share to each of them subject 
however to the condition that before they get 
possession of the property from the fii* 3 t defen- 
dant they should pay the amount due under the 
^ufructuary mortgages to the first defendant 
There v/as some dispute regarding tacking on of 
some payments made by the first defendant to 
the mortgage amount, the main item being 

defendant in 
property hypothecated to him. He 
held that he was entitled to tack it on and 
granted him rfeUef accordingly. On appeal, the 
learned Subordinate Judge reversed the decree of 
the trial Court directing partition and granted 
instead a decree for redemption of the entire pro- 
perty and directed the first defendant to work 
out his rights by a separate suit for partition. 

J second appeal, the main ground 

urged by Mr Swaminathan, counsel for the first 
defendant-appellant is that the view taken by the 
trial Court was correct and that the learned 
appellate Judge ought not to have interfered with 
It. It cannot be disputed that the integrity of 
the mortgage was broken by reason of the 
merger of one fourth interest of Palani Chettiar 
in the mortgagee, the first defendant. A suit 
for redemption m such circumstances of the 

not the proper remedy of the 
plamtiff ^o owns only an one-fourth share in 
the property. He should have sued for partftion 
and claimed redemption in respect of hi^ 

But the trial Court took, what appfars to uf « 
seniible view of giving such relLf to the plaintiff 
even m this suit, as the first defendant did 
s^nouriy object to that course. The effect 

jLge^is^that'itVn^M learned' Subordinate 
detondant*^tn Practica’ly drive the first 

avoided by giving the 
entitled to under 

S \he Plaintiff. Further, there 

mortgages on their interests in Si 
properties m favour of Venkatarama Gowder and 
^thout payments to the first defendant amounts I 

^ose documents, it would be unfair 

possession of the shares of 
even defendant 2 and 3. We are, therefore of 

the opinion that the view taken by the trial 
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Judge on this a^ipcct of the case is correct and 
I that by the appellate Judge is wrong. 

(3) ihcre is a memorandum of cro3S objections 
which pertains to the rinding of the appexiate 
Court which confirmed the finding of the District 
Munsif that tlie first defendant was entitled to 
add to the mortgage amount the municipal taxes 
paid on the property. Section 76 of the Transfer 

of Property Act does not apply to the case as 

thei’(.‘ is a contract to the coiurary beiween the 
parties by which the mortgagors undertook to 
pay the municipal taxes. No doubt ordinarily 
the d'.-iouauit who paid ine amount woiud 

be entitled to re,o.er it irom the mortgagors 
but he claims a furdier right that he is entit.ed 
to add this amount to the mortgage amount. 
This he can only do under S. 72 of the Transfer 

of Property Act. Under S. 72(b} as stood before 

the amendment of 1929. payments made for the 
pre.seiwation of the mortgaged property from 
destruction, forfeiture or suie, by the mortgagee 
can be taclccct on to the mortgage amount with- 
out further limitations. A new proviso was 
added to this section by which it requires that 
there should be a prior notice before payment is 
made so as to treat it as a neces3ary payment 
which can be added to the mortgage amount. The 
contention now urged is that this proviso applies 
and that, as no such notice was ever given by 
the first defendant, iie was not entitled to add 
that amount to the redemption amount. The 

new proviso is not retrospective in operation and 
the right to pay and add it to tlie mortgage 
amount accrued to the first defendant under the 
mortgage of 1903 long before the amendment. 
That right cannot be taken away. This Court 
lias held that notwithstanding the omission bv 
the Legislature to include in S. C3 of the Ti-ansfer 
of Property Amendment Act, 1929 any of tlie 
sccUons of the Amending Act, by that circum- 
stance alone the section or sections could not be 
treated as retrosiiective. If the proviso newly 
introduced afiects the vested rights, it cannot be 
deemed to have retrospective operation. Wliat- 
evor may bo the view taken by the other Courts, 
we are governed by the view taken by this Court. 
Theroforo we think that retrospective operation 
cannot bo given to the proviso to S. 72 which was 
introcUiccd by the Amendment Act 20 of 1929. It 
follows that the view taken by both the Courts 
on this question is correct and the amount was 
rightly added to the mortgage amount. 

(4) The rc.uilt is that the second appeal must 
be allowed, the decree of the lower appellate 
Court is set a.side and that of the trial Court 
is reslored with costs here and the Court below. 
The memorandum of cross objections is dis- 
missed. No costs. 

(5) There remains C. M. P. No. S103 of 1950, 
an application filed by the plaintitT under Act 
4 of 1938 to scale down the decree debt. The 
first defendant in answer to this contention 
relies on the jiew provision, S. 9-A. sub-s. 7 (ID 
(c). The sub-cl. 7 states that nothing contained 
in this section (S. 9-A) except sub-s. (1) shall 
ftpply to any usufructuary mortgage in respect 
of property situated in any other area in the 
cases mentioned below. Sub-section (ii) (c) 
states : 

“Wliere the mortgagee’s interest in the property 
subject to the usufructuary mortgage or any 
part of such interest belonged to. or devolved 
on, two or more persons and during the period 
aforesaid, a partition has taken place among 
such persons, then, to tlie whole or such part 
of the interest as the case may be.” 

Sub-section (ii) deals with the assignments during 
the period after 30-9-1937 and before 30-1-1948. 
Sub-section ii (a) relates to the transfer ‘inter 
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vivos’ by the mortgagor of his interest Sub 
section (li) (b) dea^ with bona fide traiifer 
for valuable consideration durina thp croiri 
of the mortgagee’s interest and fc) deals w to 
partition; during that period. This^is the scheme 
of the section which must be borne in mfnd 7n 
construing the section. The argument advanced 
on beaalf of the plaintiff-petitioner was that rl 
(c) does not apply because it requires that th^ 
mortgagee’s interest in the mortage which i- 
the subjecLmatier of the usufructuary mort^a^P 
should have vested from the date of the crpaHnn 
of the mortgage to the date of the partS on 
two or more persons and when such interest 
wa3 assigned the assignee-mortgagee is not en- 
titled to the benefit of this exception as he was 
not the original mortgagee. On the other hand 
it is contended on behaif of the respondent that 
the clause applies both to the original mortga'^ee 
and the assignee from the mortgagee of his 
interests provided that in either case it belonged 
to tv;o or more persons by the time it came to 
be partitioned during the period indicated in this 
section. When S. 9-A was introduced a definition 
of ‘^mortgagee” was also included by cl. (vi) 
of S. 3 thus “ ‘mortgagee’ includes his hein 
legal representatives and assigns”, 

(6) When cl. (c) speaks of “mortgagee’s inte- 
rest” it includes also the interests acquhed by 
an assignee from the mortgagee. Tlie word 
“belonged” imports ownerjhip and the ownership 
must be by two or more persons. Tlie ovtuer- 
ship contemplated by the use of the word “be- 
longed” in contrast with the word “devolved” 
implies that it was acquired by a mode other 
than devolution. “Devolution” in ordinary legal 
language means descent by succession. The pro- 
perty might belong to two or more persons either 
because the original mortgage was in favour of 
two or more persons or even though the original 
mortgage was in favour of one person at a time 
before the period indicated in the section 
commenced, there wa/3 an assignment of the 
mortgagee’s interest in favour of more than two 
persons. There is really no conflict between the 
word “belonged” and the word “devolved" and 
none of those two word; would become otiose 
if the interpretation which we have placed is 
accepted: nor is there anything in the section or 
the subject or context to exclude the operation 
of the definition of “mortgagee”. In clause (vi) 
of S. 3 “mortgagee” includes “assigns”. There-, 
fore it follows that the clause appaes not only 
to a caie where the mortgagee’s interest was in 
the first instance created in favour of two or 
more persons but also to a case where the mort- 
gagee’s interest was created only in favour of 
one person to start with and there was later 
an assignment of tliat interest in favour of two 
or more persons the condition however being 
that the assignment must have taken place 
before the date of the partition. Tlie main 
object of this sub-clause (c) is to protect pai> 
titions effected during the particular period just 
as clause (b) is intended for the protection of 
bona fide transfers for value of the interest of 
the mortgagee. In the present ca>e tliough the 
mortgage was in favour of Veeraraghava Pillai 
there was an assignment in favour of Venkata- 
rama Gowder who was tlie head of the joint 
family and Uiere was a pflrtitlon in 1941 between 
the members of the family\ Tlie sub-clause 
therefore applies to this case and the benefit of 
the provisions of the Act cannot be taken ad- 
vantage of by Uie plaintiff. 

(7) The application is tlierefore dismissed with 
costs. 

B K.S. Annlication dismissed. 
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MACK AND KRISHNASWAMI NAYUDU JJ. 

Parsam Venkataramayya, Appellant v. Par- 
sam Venkataramappa and others. Respondents. 

Appeal No. 20 of 1949, D/- 25-11-1952. 

(a) Hindu Law — Joint family — Trade. 

If a member of a joint Hindu family is 
inclined to start a trade and for that pur- 
pose he gets assistance by way of a contri- 
bution from the joint family funds without 
any further assistance from the joint family 
and goes and starts a business of his own 
individually or in partnership and acquires 
properties by his own exertions it will be 
not justifiable to hold that either the busi- 
ness or his properties would be joint family 
properties. It is reasonable to extend the 
principle of Hindu Gains of Learning Act 
(1930) to such a case. Case law referied. 

(b) Civil P. C. (1908), O. 20, Rr.^lTand^S 
— Scope and applicability. 

The final decree proceedings under O 20 
Rr. 12 and 18 only relate to matters which 
are provided in the preliminary decree as 
to partition, as to an account for mesne 
profits or as to an account for other pro- 
perties, but do not relate to the decision of 
any substantial rights of parties as to title 

decided in 

a regular suit. (Para 

Anno; C, P. C., O. 20, R. 12 N, 1; R 18 N. 1 . 
P. Somasundaram, for Appellant; T S Nara- 

Sp'omSS. ““ "" Balachaii™!;, 

CASES CITED: 

(B) lm'?f42^PC Vs!' (PC) 

, ILR (1942) Kar PC 33 (PC) 

(C) (’37) AIR 1937 Mad 335* ( 1937 ) i Man T t q- 
KRISHNASWAMI NAYubu j/; The Vato 

question that arises for heteimination in tte 
appeal IS ^ to whether a certain interest which 
the plaintiff-appellant had in a business is ioint 

separate propeity of the 
plaintiff and defendant 1 were 

2 to 4 are the sons of defen- 
dant 1 and defendants 5 to 7 are the sons of a 

pre^ec^ed son of defendant 1 by name Thim^ 

miah. TOe ^it is for partition of the joint family 

properties Defendant l was the manager Ld^he 

elc^r brother of the plaintiff. He died on 28-8-1946 
a day after the institution of the suit the suit* 
having been instituted on 27-8-1946 The fo^nt 
family was possessed of about 60 acrerof C 
and a house at Kothur village and some valuable 
moveables including gold and silver. Defendant 
1 was also conducting a small retail shoo It 
Kothur and doing money lending business There 
IS no dispute that the plaintiff left his ancestral 
Village Of Kothur for Anantapur at whi?h nS 
he was married to the daughter of P w 4 
Bala Venkatas™. Prom 1933 onw^^* Km 

tmued to remain m his father-in-law’s place and 
never came back to Kothur excepting probably 
on certam occasions. The feelings bitwera the 
members of the joint family and the plaint 
have always been cordial. In the written statemeS 
filed on behalf of defendants 3 and 4 while^^nf 
disputing the plaintiff’s right to a ^rtition 

f properties, it was af 

leged that the plamtiff was carrying on a mandv 
business on behalf of the family in partnershin 
with the plaintiff’s bi:other-in-law', Rentala 
Venkatasubba.yya (D. W. 5), son of P. w. 4, and 
that the plaintiff should be directed to bring the 
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familj s interest in the said paitnership into the 
hcicnpot and the defendants given a share there- 
fu. The defendants also claimed a share in two 
nonces at Anantapur, one acquired in the name 

names of 

tile p.amtift s v/ife and his brother-in-law D W 
y. Ihe case of the defendants is that they were 
iraudulently obtained in their names, though 
really the properties belonged to the family that 
they were benarni transactions and that therefore 

declared to be the properties of the 
jomt family. The learned District Judge held in 

IT'TZ ""L <iefendants that the plaintiff's share 
in the business at Anantapur was joint family 
ousiness and that the defendants are entitled 
lO an account of that business. As regards the 
houses, the learned Judge reserved it for decision 
in the final decree proceeding dii-ecting the im- 
pleading of necessary parties to the transaction 


^ *^,5? established that there is no pre- 

sumption that a business carried on by a member 
of a joint^Hirdu family is joint family business 

establish it 

that though the business was earned on by an 
famfiy^^^^^ member it was the business of the 

(3^The plaintiff's case is that in 1932 or 1933 
on account of some differences among the women- 
w f i^isimderstandings with defendant l, he 
^^it for Anantapur, borrowed a, sum of Rs 1000 
under Ex A. 5 from P. w. 2 and out of the sum 
he contributed about Rs. 600 or Rs 700 to the 
partner^ip business of himself & L father-^- 

discharged that liability, 
fht supported by P. v/. 2 who has also filed 

Judil learned District 

accept this evidence and it is 
unnecessary for us, in the view which we are 

evidence in the case, to differ 
fiom the conclusion of the learned Judge as 
regards the truth of this portion of the plaintiff's 
case as to his secunng a sum of Rs. 1,000 ffom 
^ *^e<iujred for providing for the capital 
Pf ‘^“ership business of himself and his 
fathei-in law. On behalf of the defendants, while 

I ‘^he plaintiff left the village 
about 1932 or 1933, the capital required for the 

‘'een furnished bv 
defendant 1 by realisation of a sum of Rs. 600 

due from D. W. 1 to whom a sum Rs. 1,000 was 
lent on a promissory note by defendant 1 which 
was family money. Defendant 1 having died D 
W. 1 who IS the person who borrowed from ’ the 
family and paid Rs. 600 to the plamtiff sayl 
that he borrowed a sum of Rs. 1,000 on a pro- 
missory note, that Rs. 600 was required bv ihe 
plaintiff with a view to enable him to start the 
busmess m Anantapur, that he paid the same t a 
the plaintiff and defendant 1 in thf Snee 
Of others and that an endorsement was E to 
the promissory note. D. W. 2 suppoids D w 1 

bf D ind'?be? ,‘^® Of defendani 1 

sum nf Pq^finn? ^ was present when the 
sum of Rs. 600/- was paid and endorsed on the 

promi^ory note. This evidence the learned D^! 
tnct Judge has preferred to accept. 

agree with the 

learned Distnct Judge on this finding. ’The pro- 
missory note which is stated to have been dis- 
charged has not been produced and the more 

circumstance is that the account 
books admittedly maintained by the defendants 
which must necessarily have contained an entry 
^ to this lendmg of Rs. 1000 if it was true and 
the repa^ent of Rs. 600 by D. W. 1 have not 
been produced. But on the other hand the 
learned Judge was of the opinion that defendants 
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2 to 4 have suppressed these accounts. In the 
absence of Ihe promissoiY note and these accounts, 
it is not po.^sible to a-coept the oral testimony 
of tv;o witnesses on an important question as to 
payment of a sum of money on a certain occasion 
to the plainUii for a particuisr purpose. We are 
thcrclore. unable to attach much weight to the 
oiT-1 testimony lumished by D. Ws. 1 and 2. 

■5) If the evidence on the side of the plaintiff 
ar.cl I ho defendants as regards the source or me 
eepital for the starting of the partnership business 
irs ('xcUided. we have to fall back upon the docu- 
mentary evidence in this case which throws some 
Jight as to how the plaintiff was able to secure 
the necessary capital and invest it in the busi- 
ness at Anantapur. (After considering the evi- 
dence the judgment proceeded ; ) What we are able 
to arrive at from the evidence which is mainly 
documentary is that undisputedly a sum of Rs. 
274-9-7 has been contributed by defendant 1 pre- 
sumably out of joint family funds to make up 
the plaintitf’s share of capital in the Anantapur 
business, the share of capital that required of 
him being Rs. 700-9-8. The balance must be deemed 
to have been provided by the plaintiff indepen- 
dently, as there is no evidence which we can rely 
upon to justify the conclusion that the joint 
family made further contribution towards the 
share capital. It may be mentioned here that 
except the contribution of Rs. 274 and odd or 
even according to the defendants the sum of 
Rs. 600 there is no other connection between 
the plaintiff’s partnership business at Anantapur 
and the joint family at Kothur. It is not pre- 
tended tfliat the defendants were drawing, the 
profits of Anantapur business or contributed any 
further capital as by way of replenishing the 
capital of the partnership business at Anant-apur; 
nor is there any evidence as to any blending of 
those two businesses; nor is it suggested that the 
members of the family at Kothur except the 
plaintiff have participated in the business at 
Anantapur. On the sole circumstance of this con- 
tribution, it is argued, the plaintiff’s interest in the 
partnership business is joint family business and 
that would be sufficient to constitute a joint family 
business. 

(6) It is further sought to be shown by the 
evidence of three witnesses D. Ws. 3. 4 and 6 that 
there was an admission by the plaintiff that his 
interest in the Anantapur business was family 
business and that he was prepared to bring it 
into account in any family partition about which 
there appears to have been a demand just some- 
time before the institution of the suit, when 
defendant 1 was admittedly ill. We are unable 
to attach any weight to this evidence of these 
witnesses as to the admission and it is significant 
that the important person through whom the 
mediation is sought to have been broached has 
not been examined. We are, therefore, left with 
nothing except to decide on the mere fact that 
there is a small contribution made from the joint 
.family funds to the plaintiff, that it Is a joint 
family business. Decisions of the Privy Council have 
held that there is no presumption that a business 
started by a member of the joint family business, 
unless there is something to show that It was 
started with the nucleus of the joint family or that 
the joint family participated In it or that there 
was a blending of the two businesses. 

( 7 ) jn — 'Annamalai v. Subramanian*, AIR 

1929 PC 1 (A), Lord Buckmaster observed that 
a member of a* joint undivided family can make 
separate acquisition of property for o^ 

benefit, and unless it can be shown that tne 
business grew from joint family property, or that 


the earnings were blended with joint family 
estate, they remain free and separate and that the 
burden of proving in a partition action that any 
particular item of proper, ty is joint, primarily 
rests upon the person who sets up a case of a 
joint family nature. In — ‘Bhuru Mai v. Jagan- 
nath’, AIR 1942 PQ 13 (B), with reference to 
presumptions as to properties and business, it 
was held that whether or not it can be said that 
if a joint family is possessed of some joint pro- 
perty, there is a presumption that any property 
in the hands of an individual member is not his 
separate individual property but joint property, 
no such presumption can be applied to a business. 

A member of a joint undivided family can make 
separate acquisition of property for his own 
benefit and, unless it can be shown that the 
business grew from joint family property or that 
the earnings were blended with joint family estate, 
they remain free & separate. Sir George Rankin 
while agreeing with the observations of Lord 
Buckmaster in ‘AIR 1929 PC 1 (A)’ observed that 
this question is a question of fact and the burden 
of proof lies upon the person who claims a share 
in the business and that jointness may be proved 
by evidence that the business was carried on as 
a family business, by proof that the profits were 
treated as joint family property being brought 
to one account or divided among the members. 

(8) Excepting that in this case there has been 
a nucleus of joint family fund in the sense of a 
very small contribution from the family to one 
of its members to enable him to become a partner, 
there is nothing to show that the profits earned 
by the plaintiff in that business were brought 
into account in the family books or enjoyed by 
them. There could not have been any blending of 
the two businesses, which only points to the 
absence of an intention on the part of the plain- 
tiff to treat it as a joint family concern and 
equally no intention on the part of defendant 1 
and the other members to treat it as first family 
business. There must be some proof of intention 
at the time of contribution that a particular 
business carried on by a member of the joint 
family individually or in partnership with others was 
treated as a joint family concern. That intention 
may be expressed by direct evidence or by 
conduct of the members of the family which can 
be inferred from circumstances and the manner 
in which they have been dealing with each other. 
There is admittedly no participation and it can- 
not be said that such an intention has been esta- 
blished in this case. The subsequent conduct on 
the part of the defendants, i. e., of the family 
does not show that they took any interest at all 
In the partnership business of the plaintiff. There 
appears to have been no connection whatsoever 
between the family and the plaintiff’s partner- 
ship business. 

(9^ Mr. Narasinga Rao argues that the account 
books of the defendants will disclose the nature 
of the business and the way in which the family 
wa.s treated with reference to the plaintiff’s share 
and the non-production of the books of the defen- 
dants has placed the defendants, most of whom 
are minors, in a difficulty and they are, there- 
fore, unable to establish their case. But It mu^ 
be noted that the defendants have suppressed 
their account books. By reason of the suppres- 
sion it can be reasonably inferred that the pro- 
duction of the account books will sliow the ab- 
sence of any entry’ relating to the Anantapur bu^ 
ness in the joint family accounts. It is correct 
to say that the accounts of the Anantaptir 
ness have been completely suppressed. Cerraw 
ledgers and day books Exs. B. 8 and B-10 relat- 
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ing to the period Irom 1944 to 1S46 and from 1947 
to 1948 and even accounts relating to October 
1936 have been filed. Excepting for the period 
from 1937 to 1943, the rest of the accounts have 
been filed and D. W. 5 has given some explana- 
tion which seems to be reasonable as to the ina- 
bility to file the remaining account books. Even in 
the defendant’s accounts so far produced, the de- 
fendsints have not been able to establish or point 
out any entry to show any payment of the profits 
payable to the plaintiff to the joint family or any 
contribution for the carrying on the partnership 
business. We are, therefore, of the opinion that 
mere contribution, assuming in this case and ac- 
cepting the evidence on behalf of the defendants, 
that the contribution has provided a major portion 
of the capital viz., Rs. 600 out of Rs. 700 and odd, 
coupled with the subsequent non-interference with 
the business by the defendants’ family and the 
absence of any participation and non-enjoyment 
of any income from the business, would not justify 
the conclusion that the member’s interest 
in that partnership business is joint family pro- 
perty. 

(10) It is not uncommon among trading families, 
as in the present case, for a member of the joint 
family who is fortunately married into a wealthy 
farnily to be taken by the father-in-law and set 
up in a business and that is what appears to have 
happened in this case. Almost ever since his 
marriage, the plaintiff has been with the father- 
in-law. His father-in-law took him as a partner in the 
business. It is not likely that the success of the busi- 
ness was due solely or mainly to the contribution of 
Rs. 274-9-7 towards the capital of business at its 
inception. It can reasonably be held in this case 
that the business was carried on by the plaintiff & 
not by the joint family and it is by reason of his 
efforts and exertions with the help and associa- 
tion with his father-in-law that he happened to 
be successful in that business. 

(11) We are inclined to the view that if a mem- 
ber of a joint family who was given a certain 
sum from the joint family funds and who goes 
out of the family in the sense of leaving 
the family house as in the present case, 
starts a business of his own individually or in 
partnership and by virtue of his exertions he pros- 
pers in his business and acquires properties it will 
be not justifiable to hold that either the business 

<or his properties would be joint family properties. 
In view of the constitution of the Hindu joint 
family and the incidents of its ownership of pro- 
perties, to come to any other conclusion would be 
to deprive a member of such famUy of his initia- 
tive and his desire to eke out a livelihood by his 
individual efforts and intelligence. The trend of 
judicial opmion has been as far as possible to 
recognise properties acquired out of the individual 
exertions of a member of a joint family to be 
his self-acquisition. The Hindu Gains of Learn- 
ing Act (Act 30 of 1930) is one of the enactments 
which gave legislative recognition to this view, by 
treating the properties acquired out of the earn- 
ings of the members of the family who happen- 
ed to have had their education from out of the 
joint family funds as self-acquired and separate 
properties. The Act provides that notwithstand- 
ing any custom, rule or interpretation of the 
Hindu law, no gains of learning shall be held not 
to be the exclusive and separate property of the 
acquirer merely for the reason that his learning, 
in whole or in part has been acquired with the 
aid of the funds of the family and “learning” has 
been understood to mean education which is to 
enable a person to pursue any trade, industry, pro- 
fession or avocation in life. If a member of the 


family is inclined to start a trade and for that 
purpose he gets assistance by way of a contribu- 
tion from the joint family funds without any 
further assistance from the joint family and goes 
and starts a business and acquires properties, it 
appears to be reasonable to extend the principle 
of the Hindu Gains of Learning Act to such a case. 
We are unable to find any real distinction between 
the case of a member getting himself educated out 
of the joint family funds and employing himself 
somewhere earning and acquiring properties and 
a member getting a cash contribution from the 
family and starting a trade on his own account. 
Unless it is shown that the joint family did not 
stop with the contribution but continued to take 
interest and the business was subsequently carried 
on mth the assistance of the joint family, it 
should not be held that the business is family 
business. 

(12) Mr. Narasinga Rao referred to certain ob- 
servations of Venkatasubba Rao J. in — ‘Manickam 
Chetti v. Kamalam’, AIR 1937 Mad 335 (C). That 
was a case where there was ali’eady a partition and 
allotments of properties and a further claim was 
made as regards certain business and other pro- 
perties and in considering the nature of the busi- 
ness whether it was joint family or separate, the 
learned Judge observed as follows ; 

“There is no doubt that the business had been 
carried on with the aid of joint family funds, 
and that circumstance would prima facie make 
it a joint family concern. When coparcenary 
funds are employed there may be one of two 
intentions, either that the concern belongs to an 
individual member, his share being debited with 
the sums employed or what is more natural that 
the concern was carried on for the Joint benefit.” 

With these observations we are in respectful agree- 
ment. The business in that case was can'ied on 
with the aid of joint family fund and not merely 
started with a contribution from the joint family. 
The question is one of intention on the part of 
the members starting the business & the inten- 
tion of the other members of the family as to the 
manner in which they treated the business, and 
such an intention must be established by sufficient 
evidence. That evidence is lacking in the present 
case. 

(13) V/e are of the opinion that the plaintiff’s 
share in the business at Anantapur in respect of 
which an account was ordered by the learned Dis- 
trict Judge is not joint family business and the 
defendants are not entitled to an account thereof. 
This disposes of the appeal and the appellant has 

to succeed. 

(14) But, there is one matter about which we 
consider it is necessary to express our views. Issue 
5 relates to the ownership of the two houses at 
Anantapur standing in the name of the plaintiff’s 
father-in-law, wife and brother-in-law as to whe- 
ther they were benami for the joint family of the 
plaintiff and the defendants. In view of our find- 
ing that the plaintiff’s interest in the Anantapur 
business is not joint family business, it may be 
unnecessary to go into the question as to whe- 
ther the properties purchased with the income 
from the business are joint family properties or 
not. However, we desii*e to express our opinion, 
that the manner in which the learned Judge had 
dealt with it Ls not satisfactory. The considera- 
tion of the question as to the ownership of these 
houses can only be disposed of completely and 
effectively in the presence of the persons in whose 
names the properties are purchased, i.e., P. W. 

4 and P. W. 5 and the plaintiff’s wife all of whom 
are not parties to the suit. The learned District 
Judge thought that this is a matter that could 
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be re.-oiTed. lor decision in th? final decree pro- 
ceeamgs auer impleading the necessary parties. 
Blit, we would S:iy tnat this is wrong procedure 
which should not be ec'iOpted. TLhe iuTul decree 
proceedings under O. ^:o, Kr. 12 and IS on!v relate 
to matter; which arc provided in the preliminary 
decree as (o ijartition. as to an account for mesne 
profits or tj.s to an account for other properties, 
but do not reiate to the d('ci.Tica of any substan- 
tial rights of parlic.s as to title to propL-rties which 
eni) only be d^C'df'd in a ]*egiilar suit. If p. w. 4, 
O- \V. 5 and the pJcimiii's \vi!o had been partirs 
1 > the .suit and tins Lssue iuid bc6*n rai.ced it would 
tiAVi’ been open to tlie learned Jiidce while decid- 
ing the case to giie his dc'cision on that matter. 
But It v;as not otKcn to liim to reserve the ques- 
I ion lor^ the tinal decree procerdin'^s. We. there- 
loie. sci- aside tliat direction regarding the pro- 
pi'ities covered by issue a and icserve it for any 
•uht which the defendants may file if so advised. 

a.j) The appeal i.s allowed. The appellant will 
ROl nis costs. Advocate’s fee being fixed at Rs. 
-50 from llic respondents. 

^ O..T.J. Appeal allowed. 


A. i. K. U)5:i MAi>R.-\S 7:iG (Vo3. 40, C. N. 279) 

SATV.\r;ARAYANA RAO J. 

Kotbari and Sons, /\ppellants v. V 
Krishna Rao. Respondent. 

Second Appeal No. 784 of RJ19, D/- M-2-1953. 

(a) Civil V. C. (1908), Ss. 100 and 101 — 
Neghgenco — Question of fact. 

NegiigCiice is question or fact — Brokers 
entrusted to sell shares — Shares sold to 
eontpan;>- itself — Subsequent liquidation 
and owner of shares rcqui.rGd to pay call- 
n-'oncy — Brokers held guilty of negligence 
concurrently by botli lower Courts — No 
iidccvfcieiiee in second appeal. (Para 3) 

Anno: C.P.C.. Ss. 100-101 N. 39, 54. 

Co) Limitation Act (1908), S. 24, Art. 90 — 
Siut for damages against brokers due to negli- 
gence — Starting point — (9 Iiui Cas 51 (Mad), 
Qi.sscnted). 

A entrusted B, a firm of brokers with the 
.^afo of (-(ulain shares of bank. B sold the 
■ liarcs U) the Bank itself \vhich went into 
liquidation and A was called upon to pay 
u.opuid c ill money. Though A was aware 
cl the sale in 1939, he made the payments 
brsh on 1.3-.;M<)44 and last, on 20/4/1945. 

A then tik-d a suit on 1-10-1945 for damages 
agauist B f)n the ground that B was negli- 
in .celling the shares to the Bank. 

Ilcld that the suit was one in which the 
cau.-i,' ot action could not be unless and 

*^peeiiic injury had actually re- 
suhed to A. In such a case, under S. 24, 
tiu* period of limitation has to be computed 
ijoni tiic oa*.c when the injury had resulted. 

(;:» So, reading Art. 00 and S. 24, Limi- 
tatiun Act, together, the suit, which was 
instituted wiihin three years from the date 
'••'hen A actually made the payments was 
clearly within limitation. 9 Ind Cas 54 
(Mad), Dis.sented from; AIR 1938 Ran^^ 
258 (F.B.), AIR 1914 Cal 888 & AIR 1932 Rang 
1, Distinguished; AIR 1930 Bom 572, AIR 
192(3 AH (305 and AIR 1929 Pat 245, Rel. on. 

(Para G) 

Anno; r.imilation Act, S. 24, N 1 .5* Art 

90 NT. 


v\o ( Sa.'ifiu.nauana Bao J.j 


A. I. R. 


R. Nar 
Parthasai 

CASES CITED; 
(A) ('30) 


asimhachariar, for Appellants; 
athy Iyengar, for Respondent. 


P. C 


(B) 

(C) 

(D) 

(B) 


(’26) 

(‘29) 

(’ll) 

(’38) 


457 (F. 

(F) (T4) 

(G) (’32) 


AIR 1930 Bom 572: 54 Bom 226 
AIR 1926 All 605: 24 AuTj 550 
AIR 1929 Pat 245: 8 Pat 776 
9 Ind Cas 54: 21 Mad LJ 453 
AIR 1938 Rang 258: 1938 RLR 

AIR 1914 Cal 888: 25 Ind Cas 706 
AIR 1932 Rang 1: 9 Rang 575 


JUDGMENT : The defendants, a firm of stock 
brokers and commission agents, Madras, are 
the appellants in this second appeal. They 
were sued by the respondent to recover a 
sum of Rs. 1064-14-0 for damages caused bv 
their negligence in efTecting a sale of 40 shares 
of the Travancore National and Quilon Bank 
Ltd., hereinafter called the Bank. The shares 
were of the paid-up value of Rs. 25 each, the 
face value of which was Rs. 50. The pltfE. with 
a view to have the shares sold, requisitioned 
the services of the defendants and on 9-5-1938 
by Ex. P. 1 the shares were handed over to 
the defendants. The bank went into liquida- 
tion in 1938 and on 10-3-1939 a demand was 
made on the plaintitl by the liquidators of the 
bank for payment of the unpaid call money. 
He thereupon came to know from the defen- 
dants by their letter of 20-4-1939 that the 
shares were in fact sold to the bank. The 
plaintiff made an unsuccessful attempt in the 
High Court by an application to have the 
share register rectified by excluding his name 
from the list of contributories. The applica- 
tion was dismissed on 19-12-1941. The plain- 
fiff was thereafter obliged to pay from time 
to time the balance calls amounting in all to 
Rs. 1000 and odd. The first payment was made 
on 13-3-1944 and the last was on 20-4-1945. 
On 1-10-1945 the present suit was instituted 
by the plaintiff to recover the sum as damages 
on the ground that the defendants, by their 
negligence brought about an invalid sale as 
they should have known that the bank could 
not buy its own shares by reason of the pro- 
hibition contained in S. 55, Companies Act. 
The suit was instituted in the District Munsifs 
Court Vellore. 


(2) The suit was resisted by the defendants 
on three principal grounds : firstlv that it was 
barred by limitation under Art. 90 Limitation 
Act; secondly that the Court had no temtorial 
jurisdiction to try the suit as the cause of ac- 
tion did not arise within its jurisdiction; and 
lastly that there was no negligence on their 
part. Both the Courts below disallowed the 
objections of the defendants and granted a de- 
cree in favour of the plaintiff. Hence this 
second appeal. 

(3) The same grounds have been repeated 
before me. Grounds Nos 2 and 3 may be dis- 
posed of easily. Regarding want of jurisdic- 
tion in the Court w’hich tried the suit, the 
defendants w^ere not able to establish any pre- 
judice wdiich affected the merits of the case 
to entitle a reversal of the deci'ee on the 
ground of want of jui'isdiction assuming that 
the Court had no jurisdiction. The question 
of negligence is one of fact and the Courts 
bolow'' arrived at a concurrent finding that the 
plaintiff was able to establish negligence on 
the part of defendants as they did not take 
the simple precaution of not selling the shares 
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to the bank itself. There is no ground to in- 
terfere with the finding of fact. 

(4) There remains the question of limitation. 
Under Art. 90, Limitation Act, for “other suits 
by principals against agents for neglect or 
misconduct” a period of three years is provid- 
ed for and time begins to run from “when 
the neglect or misconduct becomes known to 
the plaintiff”. It was argued on behalf of the 
appellant that on the facts as stated, above, 
the plaintiff had definite knowledge that the 
shares were sold to the bank at least on 20-4- 
1939 and as the suit was filed more than three 
years from the date it was barred by limita- 
tion. But it must be mentioned that by that 
date no damage in fact had accrued to 
the plaintiff. The plaintiff was latei’ call- 
ed upon to pay the calls and it was 
not until 20-4-1945 that the last of the 
payments was made, the first of such 
payments having been made on 13-3-1944. If 
the period of limitation is to be counted from 
those dates, undoubtedly the suit is in time. 
But unfortunately, that is not the language of 
the third column of Art. 90 Limitation Act. 

(5) In answer to the contention of the learn- 
ed counsel for the apx>ellant, the respondent’s 
learned counsel relied upon S. 24 Limitation 
Act, which provided that 

“in the case of a suit for compensation for 
an act which does not give rise to a cause of 
action unless som© specific injury actually 
results therefrom, the period of limitation 
shall be computed from the time when the 
injury results.” 

I at first thought that this section would have 
application only to suits based on a cause of 
action in which the claim for damage is an 
essential part as in the case of actions for 
slander. But such a doubt is dispelled by the 
illustration to the section and also by the de- 
cisions which have applied that section to 
different articles of the Limitation Act — 
"Govind Narayan v. Ranganath GopaP. AIR 
1930 Bom 572 (A), is a case of misfeasance 
summons against directors for loss occasioned 
by their negligence. It was held that the ap- 
plication was governed by Art. 120, Limitation 

,9^’ .9”^ cause of action to make the ap- 
plication arose, within the meaning of S. 24 
Limitation Act, when the actual damages had 
resulted. R is an instance, therefore, where 
the tinie f^o^A which period begins to run 
under the third column of the Limitation Act 

invoking the provisions of 
S. 24, Limitation Act. Similarly in — ‘Kedar 

.Hargovind’, AIR 1926 All 605 (B), S. 

was invoked to a case to 

plidas’, AIR 1929 Pat 245 (C), thl suit wJs 
for damages for malfeasance based on an im 
plied covenant that th^ surface owner hdd an 
inherent right of support from the ovmer of 
underground mines. It was held that such a 
suit was governed by Art. 115, Limitation Act 
& under S. 24, Limitation Act, the cause of action 
arose from the date wh«n the injury had resulted 
to the plaintiff and not from the date of mal- 
feasance or mis-feasance provided for in the 
Article. 

(6) In the light of these decisions, in my 
opinion, the third column in Art. 90 must be 
read with the modification contained in S 24 
Lirnitatipn Act, as the present is an action in 
which no cause of action could have been com- 


plete to the plaintiff unless and until the spe- 
cific injury had actually resulted. Under the 
section, the period of limitation should be com- 
puted from the date when the injury resulted. 
So, reading the Article and the section to- 
gether, the present suit which was instituted 
within three years from the date when the 
injury actually resulted to the plaintiff, i.e., 
the date when he made the payments is 
clearly within time. 

(7) The appellant’s advocate drew my atten- 
tion to a decision of a single Judge of this 
Court in — ‘Rangaswami lyenger v. Srinivasa 
Iyengar 21 Mad L. J. 453 (D), in which Art. 90 
was applied and the suit was held to be barr- 
ed by* Limitation but S. 24 was not consider- 
ed by the learned Judge. With great respect, 
I am unable to follow the decision in that 
case. The other decisions relied on by the 
learned advocate for the appellant, — ‘Anna- 
malai Chettiar v. Cowasji’, AIR 1938 Rang. 
258 (E); — ‘Janld Koer v. Mahabir Prasad’, 
AIR 1914 Cal 888 (F) and — ‘Saw Hla ^^ru v. 
S. S. Halkar’, AIR 1932 Rang. 1 (G), do not 
at all throw any light upon the question which 
arises for consideration in the present case 
where the date of knowledge is different from 
the date when the damage actually accrued 
or resulted. In cases where the two dates 
coincide, there is no difficulty in applying 
Art. 90, as in that event the period ^of limi- 
tation begins to run from the date of know- 
ledge, which is also the date when the 
damage has resulted. These decisions did not 
consider — and perhaps there was no neces- 
sity for ■ considering — the applicability of S. 
24, Limitation Act. 

(8) I am, therefore, of opinion that the view 
taken by the Courts below that the suit was 
not barred by limitation is correct and the 
second appeal is dismissed with costs. No leave. 

A/D.R.R. Appeal dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

H. Chandanmull and Co., by Proprietor, C. 
Laxmichand Mehta, Petitioner v. Mohanlai M. 
Mehta, and others. Respondents. 

Civil Misc. Petn. No. 10470 of 1952, D/- 25-2- 
1953. 

(a) Constitution of India, Art. 133 (i) 

“Final order.” 

On a notice of filing an award in Court 
was served on the petitioner instead of 
filing an application to set aside the award 
within the time prescribed by Art. 158, 
Limitation Act, the petitioner filed merely 
an application purporting to be under S. 

5, Limitation Act, for excusing the delay 
in filing the application to set aside the 
award Jh^ application was dismissed by 
the High Court. The petitioner sought 
leave to appeal to the Supreme Court. 

4.1 order refusing to excuse 

the delay in filing an application, could not 
be treated except as a procedural order; 
though it may have far-reaching conse- 
quences and adversely affect the rights of 
parties, by itself it could not be held to 
have decided the rights of oarties. Case 
law Ref. (Para 10) 

Dictum : — The case being otherwise fit 
under Art. 133(1) (c), “if in the present 
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case an application to set aside the award 
has been likewise dismissed on the 
dismissal of an application to excuse 
the delay in filing it, we would 
have held that the petitioner is entitled to 
appeal to the Supreme Court.” (Para 8) 

(b) Constitution of India, Art. 133(1) — 
“Judgment,” 

It is only a final judgment that falls 
wiUnn the category of judgment referred 
to in All. 133(1) of the Constitution. 

rr ^ ■ . (Para 4) 

iv. c. Doraiswami, for Petitioner; A. N 
itangaswarni, for Respondents 

CASES CITED : 

(’53) AIR 1953 Mad 561: • 

ir A70 FCR 842 (FC) 

49 Cr'i^Lj'^25'(FCr 

(D) (’30) AIR 1920 PC 86 ’ 

App 124 (PC) 

(E) (’ 33 ) AIR 1933 PC 58* 

CO Ind App 76 (PC) 

(F) (’21) AIR 1921 Cal 415* 33 Cal T T I 9 fi 

(G) (’48) ILR (1948) 2 cl\ 202 

(H) (’08) 9 Bom LR 56G: 32 Bom 108 

RAJAMANNAR C. J. : This is an application 
for leave to appeal to the Supreme Court of India 
against the judgment and order passed by us in 

Mull & Co. v. Mohanlal M. Mehta’ 

: O. S. A. No. 122 0 / 1951 
dismissing it. This appeal arose out of proceedings 

under the Arbitration Act. On 2-11-1950 an ‘ex 

D ' was passed for a sum of Rs. 21052- 

*if' ^ interest and costs in favour of the 
^ird respondent herein and against the petitioner. 
The award was filed into this coiu’t in O. P. No. 
06 of 19 d 1 which prayed for making the award a 
rule of court. Notice of filing the award was ser- 

yfo on 27-3-1951. Under Art. 

Act, the petitioner had a period 
days from the date of service of notice 
award to file an application to set 
aside the award. The petitioner did not file any 
such application within time but filed an appli- 
cation No 2355 of 1951. purporting to be under 

uiimr Act, for excusing the delay in 

application to set aside the award. That 

Ne?nri?^T dismissed by Ki'ishnaswamx 

Art g^’Oiind that S. 5. Limitation 

t\ nf appeal under Cl. 

annPq/n^ Letters Patent and we dismissed the 
app al ^leoiiig wi h the learned Judge that 

ceedin^^^ ! Act, has no application to pro- 
fs Arbitration Act. It 

seeks of ours that the petitioner 

seeks leave to appeal to the Supreme Court. 

Question niention that the 

question 01 law involved in this anneal in our 

no'Stalioi/\n*^^^r 7 ‘^^ importance that’we have 
oL for is a fit 

m ( 1° (cTSn'h'VifEr 

(3) The only question on which we have frit 
considerable dimciilty is whether our ordef cin 
be said to be a judginont, decree or final order in 
a civil proceeding within the meanino^ of Art 133 

(l)(c) of the constitution. There is no dLct ded- 
sion on the point to help us to decide this aues- 
tion. Our attention has been drawn to several 
decisions of the Privy Council, the Federal Court 
and Of several High Courts in India but we have 
felt not a little difficulty in applvinn- the test 
laid down by the Privy Council and by the Federal 
Court to the facts of the present case. 


A. I. B. 

(4) In view of the observations in the decision 
of tRe Federal Court in —‘Mohammed Amin Bros 
V. Domu-iion of India', AIR 1950 pc 77 (B) it ^ 
difficult to maintain the position that tS ’orde^ 
now under appeal is a judgment or decrie mS 
kherjea J. pointed out in that decision that 
English courts the word “judgm™ 

m the same sense as a “decree” in the Civil Pm- 
cedure Code and it means the declaration nn 
final determination of the rights of the parties m 
the matter brought before the court, it is clear 
that calling our order “a judgment” would not 
really be of much assistance in deciding the nnp?:- 
tion which falls for decision because it vioxxld 
nevertheless remain to be considered whether the 
judgment is an “interlocutory judgment” or “a 
final judgment”. It is only a final judgment that! 
will fall within the category of judgment referred' 
to in Art. 133(1) of the Constitution. 

(5) The scope of the expression “final order” was 
fully discussed by the Federal Court in the ruling 
reported in — ‘Kuppuswami Rao v. The King’, AIR 
1949 PC 1 (C). Though that case arose out of 
criminal proceedings. their Lordships were- 
called upon to construe the expression “final 
order” in S. 205(1), Government of India Act, 1935. 
The test laid down in that decision that it is 
only an order which finally disposes of the rights 
of the parties and determines the points in dis- 
pute and brings the case to an end that can be 
called a "final order”. A preliminary or interlocu- 
tory order would not therefore be a “final order”. 
Kania C. J. referred to several English authorities 
and two rulings of the Judicial Committee in 
— ‘Ramchand Manjimal v. Govardhandas Vishln- 
das Ratanchand’, AIR 1920 PC 86 (D) and — 
■Abdul Rahman v. D. K. Cnssim and Sons’, AIR 
1933 PC 58 (E), and arrived at the test mentioned 
above. Tlie same test was applied in 'AIR 195a 
FC 77(B)’, Mukherjea J. in delivering the judg- 
ment of the Court said : 

“The expression ‘final order’ has been used in 
contradistinction to what is known as ‘inter- 
locutory order’ and the essential test to distin- 
guish the one from the other has been discussed 
and formulated in several cases decided by the 
Judicial Committee. All the relevant authorities 
bearing on the question have been reviewed 
by this court in their recent pronouncement in 
'AIR 1949 FC 1 (O', and the law on point, so 
far as this court is concerned, seems to be well 
settled. In full agreement with the decisions of 
the Judicial Committee and the authorities of 
the English courts upon which these pronounce- 
ments were based, it has been held by this 
court that the test for determining the finality of 
an order is, whether the judgment or order finally 
disposed of the rights of the parties. To quote 
tlie language of Sir George Lowndes in ‘AIR 
1933 PC 58 (E) : ‘the finality must be a finality 
in relation to the suit. If after the order the 
suit is still a live suit in which the rights of 
the parties have still to be determined, no appeal 
lies against it.’ The fact that the order decides 
an important and even a vital issue Is by itself 
not material. If tlie decision on an issue puts 
an end to the suit, the order will undoubtedly 
be a final one, but if the suit is still left olive 
and has got to be tried in tlie ordinary way, 
no finality could attach to the order.” 

It was not difficult to apply the test so laid down 
to the two cases which arose before the Federal 
Court. In both the cases the order sought to be 
appealed against left the proceeding olive which 
could continue to a final termination in spite of 
the order. 
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(6) In the present case the position is this: 
O. P. No. 66 of 1951 is the petition in which an 
award is sought to be made a decree of court. 
It is in this petition that the application was 
filed by the petitioner under S. 5, Limitation Act. 
Now that the application has been dismissed 
there is nothing to prevent the petition from* 
being proceeded with and resulting in the pass- 
ing of the decree in terms of the award. In this 
sense it might be said that the dism.issal of the 
petitioner’s application has left the original 
petition alive. 

(7) But it must not be overlooked that after the 
dismissal of the petitioner’s application, he 
cannot take any proceeding to have the award 
set aside. That right he has undoubtedly lost 
as a result of the order of Krishnaswami Nayudu 
J. and our order confirming it. Though the 
original petition is alive, the petitioner cannot 
raise any objection to the award itself as such. 
In this sense the petitioner’s right in this behalf 
has been finally negatived. Tiiis appears to be 
a plausible way of looking at the case of the 
petitioner. In this view the order dismissing his 
application would be tantamount to the dismissal 
of a substantive application by him to set aside 

l^owever, it turns out 
that the petitioner never filed into court an applica- 

tion to ^t aside the award. He thought that he could 
? b A an application after this court had excused 

the delay Stnctly speaking an application under 

Should have been filed along 
with the substantive application; but that was 
not done. We cannot, therefore, sav that thp 

rf Wtiof unde? 

?b ^ Virtually a dismissal of 

the application to set aside the award. It might 

1 to hold tha,t 

the particular proceeding has come to an end bv 

re^on of our order, viz, the proceeding to set aside 

the award, and in that sense our order must 

be deemed to be a final order. ^ 
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4 if air 1921 Cal 

415 (F) what happened was this: An appeal was 

S ^5 ^ appUcation under 

S. 5, Limitation Act, to excuse the delay in filing 

application was dismissed and 
the appeal itself was dismissed, it 
WM held that the order of the High Court dis- 

unTe?S^ 5 ^LlSitft ®'^^A^ application 

cl (a)®of%^mQ^ p appealable, under 

an application to set ‘aside awar^ha^^ 

have held following this auth^ty ’ that^ 
Ipetitioner is entitled to appeanfthe SupreS 
Court. But as we have already pointed out therp 

r^rd " application to set aside the 

(9) In a later case in the Calcutta High Court 
in — ‘Purnendu Nath Tagore v. Kanailal Ohnchou 
^R (1948) 2-Cal 202 (G), the factf we^ 

different A memorandum of appeal 
to an officer of the High Court w^ returned as 
barred by limitation. Thereupon an aoDUcation 
filed under S. 5, Limitation Act That applL 
cation was ^smissed. It was held that the o?der 
dismissmg the application under S. 5, Limitatio^ 
Act, was neither a decree nor a final order pass- 
ed on appeal by the High Court within the met- 
ing of S. 109 cl. (a) C. p, c. The earlier decision 
m - ‘AIR 1921 Cal 415 (F)*, was distinSed 
on the ground that in that case there was an 
order made in the appeal itself dismissing it The 
learned Judges relied upon a ruling in — ‘Karson- 
aas Dharmsey v. Gangabai’, 32 Bom 108 (H)' in 


which it was held that an order of the High Court 
refusing to admit an rppeal after the period of 
limitation had expired v/as not a decree against 
which leave to appeal to Privy Council can be 
granted. But it must be mentioned that these 
decisions are not of much assistance, because the 
reasoning in these decisions was based on a con- 
sideration of the language of S. 109, cl. (a) CPC 
which is absent in Art. 133(1) of the Constitu- 
tion. In S. 109. cl. (a). C. P. C.. which they 
were construhig, the language v/as “a decree or 
final order passed on appeal by a High Court" 
Part of the reasoning was based on the mean- 
ing to be attached to the v/ords “pa.ssed on ap- 
peal"; words which are not found in Art. 133. 

(10) The question is not free from doubt but 
on the whole v;e think that an order like thei 
one in question, viz., an order refusing to excuse 
the delay in filing an application, cannot be treat- 
ed except as a procedural order. Though it may 
have far reaching consequences and adversely 
affect the rights of parties, by itself it cannot 
be held to have decided the rights of parties. 
If as a result of the dismissal of such an applica- 
tion, a substantive application is dismissed, or 
otherwise put an end to, it may then be held 
that there had' been a final adjudication of rights 
and therefore there has been a final order. 

(11) We are, therefore, compelled to dismiss this 
application though we are otherwise convinced 
that the case is a fit one for appeal to the 
Supreme Court of India. In the circumstances 
we do not make any order as to costs, 

A/V.S.B. Application dismissed. 


A. I. R. 1953 MADRAS 729 (Vol. 40, C. N. 281) 

RAJAGOPALAN AND 
CHANDRA REDDY JJ. 

In re C. G. Menon and another, Accused. 

Criminal Revn. Case No. 1034 of 1952 (Case 
Refd. No. 51 of 1952), D/. 20-2-1953. 

(a) Interpretation of Statutes — Invalidity 
of Statute as being repugnant to the Consti- 
tution — Extent of invalidity — (Constitution 
of India, Art. 13) — (Civil P. C. (1908), Pre- 
amble). 

With the initial presumption being in 
favour of the validity of a statute, investi- 
gations of the validity of a given statute 
or any part thereof should be limited to 
the extent absolutely necessary for the 
disposal of the issue before the Court. 

By reason of Art. 13, a section offending 

the said article is not struck out from the 

statute book but no effect will be given to 

any of its provisions in regard to a person 

claiming that his fundamental rights are 
affected thereby. 

When such is the comparatively limited 
scope of determination by a judicial Court 
even m cases where Art. 13 (1) of the 
Constitution is _ invoked, a Court will not 
undertake the investigation of the alleged 
invalidity of a statute except to the extent 
absolutely necessary. AIR 1951 SC 128; 

W. P. No. 568 of 1952 (Mad). Relied on. 

Anno: Civil P. C., Preamble 

(b) Con^tution of India, Arts. 372, 13 and 
14 — Earlier adaptation of Act under Art. 37:2 
(2) cannot colder validity to Act nor ensure its 
continuance after commencement of Constitu- 
tion, if the Act offends Art. 14 — Continuance 
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in foive oi an vrov'dcd for bv Art. ?>1Z is 
subject to Arts. U aiul 51. (Paras 11, IZ) 

(c) reiis*)*i;ilon of India, Art. 14 — Article 
is net a to cUl.'cns of India — (Obiiev). 

(Para 14) 

r * OfTeiulers Act (1881), S. 14 — 

v’aiidi-v — (I'on.suti'tio/i of India, Arts. 14 


: 14. Fugitive O/Tenders Act 

' ' i:'ls A.i't. 14 of the Constitution, in that 

I denies “liic equal prolection of the laws 
the territory of India”, that is, the 
ia.vs relating to extradition and surrender 
"]■ fugitive offenders and, to that extent, 

S. 14 is void under Art. 13 (1) of the 
Constitution. (Paras 39, 43, G2, G3) 

Basis and unreasonableness of cdassifica- 
ti(‘n indicated. (Paras 37, 57, 61) 

Fajagopalan J. (Obiter). Section 14 is 
. ex’crabio Iroin the rest of Part II of the Act, 

(Para 41) 

.''dvocatc General assisted by State Prosecu- 
tor, for the State; T\I. K. Nainbiar, B. T. Sun- 
oararojan and C. F. Louis, for Accused. 
t’ASFS CITED: 


(A) (*34) AIR 1934 Mad 55: 57 Mad 259: 

Cri LJ 511 

tB) ('52) VV. P. No. 568 of 1952 (Mad) 
iC) C5I) AIR 1951 SC 128; 1951 SCR 228: 

52 Cri LJ 8G0 (SC) 

>D) (al) AIR 1951 SC 318: 1951 SCR 682: 

52 Cri LJ 13G1 (SC) 

CJ) ('51) AIR 1951 SC 41: 1950 SCR 869 
iF) (’52) AIR 1952 SC 75: 1952 SCJ 55: 

1952 Cri LJ 510 (SC) 

CB F32) AIR 1952 SC 123: 1952 SCJ 168: 

I’i52 Cri LJ 805 (SC) 
ni) (1886) 30 Law Ed 220: 118 US 35G 
(!) (192]) GG Law Ed 254: 257 US 312 

RAJAGOPALAN j. : Under Section 432 
Criminal P. C. as amended by the Codes of 
Civil and Criminal Procedure Amendment Act 
fAct 24 of 1951), the Chief Presidency Magis- 
trate. Madras, referred two (questions of law 
to this Court : 

(i) Whether the Fugitive Offenders Act, 1881, 
applies to India after 2G-1-1050, when 
India became a Sovereign Democratic Re- 
public; and 

fii) Whether, even if it applied, it or any of 
its provisions, particularly Part II there- 
of, is repugnant to the Constitution of 
India and is therefore void and/or in- 
operative. 

The cv(?nts that led up to tliis reference were 
sot out in full in the order of the learned 
Chief Presidency Magistrate, which was appen- 
ded to his reference. Mr. C. G. Menon and 
his wife, I\Irs. Villasini Menon, are Indian 
nationals. Mr. Menon is a Barristcr-at-law. He 
was practising as an ‘adv'ocate and solicitor 
in the colony of Singapore. I\Trs. Menon, who 
was enrolled as an advocate of the Madras 
High Court, lived witli her husband at Singa- 
pore, and until recently she was a member of 
the Legislative Council of Singapore. The Colo- 
nial Secretary of Singapore requested the as- 
.sistance of the Government of India for the 
arrest and return to Singapore of Mr. and Mrs. 
Mcnen under warrants issued by the Thir(i 
Police Magistrate of Singapore. On 27-8-1952, 
the Chief Presidency Magistrate. Madras, issu- 
ed provisional warrants under S. 16. Fugitive 
Offenders Act. 1881, for the arrest of Mr. and 
IMrs. 5Icnon. Subsomicntly, on 12-9-1952, two 


warrants issued by the Third Police Magis- 
trate of Singapore were produced before the 
Chief Presidency Magistrate by Mr. E J. Lin- 
sell, Assistant Superintendent of Police. Singa- 
pore. On 16-10-1952 Mr. Linsell produced be- 
fore the Chief Presidency Magistrate three 
more warrants for the arrest of Mr. Menon 
and thirteen more for the arrest of Mrs 
Menon, all of them issued by the Third Police 
Magistrate, Singapore. The offences alleged to 
have been committed bv Mr. and Mrs. Menon 
were criminal breach of trust in respect of 
various sums of money, abetment thereof and 
cheating. 

(2) Meanwhile, on 4-9-1952, Mr. and Mrs. 
Menon presented a petition to the Chief Pre- 
sidency Magistrate, contending that the charges 
against them had not been preferred in good 
faith, and that they were victims of political 
animosity. They pleaded that under the con- 
ditions that prevailed then in Singapore and 
the political background of the charges, their 
return to Singapore was likely to result in a 
denial of justice. Mr. Linsell gave evidence 
before the Chief Presidency Magistrate on 
15-9-1952 and again on 13-10-1952 to prove the 
identity of Mr. and Mrs. Menon with the per- 
sons for whom warrants of arrest had been 
issued by the Tliird Police Magistrate of Singa- 
pore, and to prove the autlxenticity of the 
warrants. Mr. Linsell was cross-examined by 
the counsel for Mr. and Mrs. Menon. This was 
followed up by another petition presented by 
Mr. and Mrs. Menon to the Chief Presidency 
Magistrate on 15-10-1952. It is not necessary 
to set out the several allegations of fact in 
that petition, Mr. and Mrs. Menon contended 
that the Fugitive Offenders Act, 1881, was not 
applicable to India after 26-1-1950, and that, 
even if it applied, it was repugnant to the 
Constitution of India. It was after that, that 
the Chief Presidency Magistrate referred to 
this Court the two questions mentioned above. 
It shouM be more convenient to refer to Mr. 
and Mi*s. Menon as the petit^ioners in the rest of 
tills judgment. 

(3) In para 31 of his order appended to the 
reference, the C ief Presidency Magislr.te ob- 
served : 

“No attempt has been made to place any 
material by way of deposition of witnesses 
etc. to establish a *prima facie’ case with 
respect to the offences with which the Me- 
nons have been charged, so that if the ren- 
dition of the Menons depended on the es- 
tablishment of a ‘prima facie’ case, I will 
not have the slightest hesitation in discharg- 
ing them.” 

(4) The question of the liability of the peti- 
tioners to be returned to Singapore under the 
warrants issued by the Magistrate of Singapore 
has to be determined with reference to the 
provisions of Part II of the Fugitive Off''ndjers 
Act, 1881, The petitioners were arrested in 
the first instance under the Provisional war- 
rants issued by the Cliief Presidency Magis- 
trate, Madras, under S. 16, Fugitive Offend'^rs 
Act. 1881. Eighteen warrants issued by the 
Magistrate of Singapore had to be “backed” by 
the Chief Presidency Magistrate under S. 13 
of tile Act. It was S. 14 of the Act that em- 
powered the Chief Presidency Magistrate to 
order the retin-n of the petitioners to Singa- 
pore. S. 14, Fugitive Offenders Act has to be 
read with S. 19 thereof see — ‘Mahomed 
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Naina Marikayar v. Ahmed Marakair’. AIR 
1934 Mad 55 (A). It is not, however, necessary 
to refer any further to S. 19 to dispose of the 
questions that have been referred to this Court 
for answers. 

(5) The validity of the Fugitive Offenders Act. 
1881 (hereinafter referred to as the impugned 
Act) forms the subject-matter of the first ques- 
tion referred to this Court. The second question 
raises the issue of the validity of Part II of 
the Act. It should be sufficient for the pur- 
pose of this case to restrict the scope of the 
second question to the validity of S. 14, which 
is in Part II of the impugned Act. The real 
question in these proceedings is not whether 
the petitioners as fugitive offenders are liable 
to be returned to Singapore under any provi- 
sion of law, but whether they are liable to be 
returned under S. 14 of the impugned Act If 
for any reason, S. 14 is held to be invalid 
and inoperative as part of the law of India, 
the proceedings initiated before the Chief 
Presidency Magistrate for the return of the 
petitioners to Singapore must terminate. And 
we are not called upon in the proceedings be- 
fore us to provide for any other contingency. 

(6) The main objection to the validity of 

A impugned Act is that it offends 

Art. 14 of the Constitution of India and is 
therefore void under Art. 13 of the Constitu- 
tion If that objection prevails, it should be 
wholly needless to answer the first question 
or even tlie second question as it has been 

® question, 

whether the declared invalidity of S 14 of the 

impugned Act would involve the determination 

ot the question, whether Part II of the im 

pugne.i Act must be declared void, and in- 
operative. ^ 


(7) It is well settled that, with the initial 

presumption being in favour of the vaSdUy 
of a statute, investigations of the validity of 

thereof should be 
united to the extent absolutely necessary for 

disposal of the issue before the Court 
The issue can bo narrowed down in the case 
before us to the question : “Are the peti- 
tioners liable to be returned to Singapore 

Offenders Act?» That, 
wifb answered effectively 

Son jras “0 « »' «•-> 

(8) On the scope of Art 13 nf tEo 
tution, the learned Advocate General repeated 

4^6 arguments that were acL^ted 

^ decision on ‘W P 

No. 568 of 1952 (Mad) (B) (unreported) : ' 

‘ j. ' }. ioamed Advocate General drpw 
a distinction between legislative power and 
infringement of a fundamental right ffis 

= So fafas thi 
question of the infringement of the funda- 
mental right was concern^, having regard 
to the nature of the writ law, it wal not 
the position that any law to the extent it 

fundamental rights 
would become void as if it had been struck 

off from the statute book. It was only the 

person, whose right had been infringed; that 

could raise the question of the unconstitu- 

tionality of the enactment and not others 

and the unconstitutionality of the enactment 

had to be decided only so far as it related 

to the person raising the question. To put 

It differently, the impugned section is not 


struck off from the statute book, but its vali- 
mty will have to be considered only in rela- 
tion to the petitioner, who complains that 
his fundamental rights have been infringed “ 
The learned Judge set out the three classes 
of cases formulated by Prof. Willis in his Con- 
stitutional Law of the United States, at page 

“(i) There are situations where the Courts 
are in substantial agreement that an 
unconstitutional statute is void ‘ab initio- 

(ii) There is a second class of situations iri 
which the courts ore in conflict as to 
whether the rule should be the rule of 
void ‘ab initio’ or the rule of void from 
the date of the declaration of unconsti- 
tutionality; and 

(iii) There is a third class of situations 
where the Courts generally refuse to 
apply the void *ab initio’ iiile but in- 
stead apply the rule of void from the 
time of declaration.’’ 

further passages from Prof. 
WiUiss Constitutional Law, Cooley’s Constitu- 
tional Limitations and James Parker Hall’s 
Constitutional Law, Subba Rao J. referred to 
the observations of Das and Mahajan JJ. in 
Kesavan Madhavan Menon v. State of Bom- 
bay’, AIR 1951 S.C. 128 (C). Dealing with the 

observed at page 


“R \yi\l be noticed that aU that this clause 
declares is that all existing laws, in so far as 
they are inconsistent with the provisions of 
Part III shall to the extent of such inconsis- 

follow, therefore, that 
Art.l3(l) can have no reti'ospective effect but 
is wholly prospective in its operation After 
this first point is noted, it should further be 
seen that Art. 13(1) does not in terms make 
the existing laws which are inconsistent with 
funf^amental rights, void ‘ab initio’ for all 
purposes. On the contrary, it provides that 
all existing laws, in so far as they are incon- 
sistent with the fundamental rights, shall be 
void to the extent of their inconsistency. They 

are not void for all purposes, but they are void 

only to the extent they come into conflict 
with the fundamental rights. In other words, 
on and after th^ commencement of the Con- 
stitution no existing law will be permitted 
to stand in the way of the exercise of any of 
the fundamental rights. Therefore the 
yoidness of the existing law is limited to the 
future exercise of the fundamental rights 
Art. 13(1) cannot be read as obliterating the 
entire operation of the inconsistent laws or to 
wipe them out altogether from the statutp 
book, for to do so will be to give them retros! 
pective effect, which they do not possess. 

Mahajan J. observed at page 136: 

clear that an existing statute in 
spite of declaration by Court, that it is void, 
remains in force till 25-1-1950 and continues 

oc statute book even after 

26-1-1950, except that no effect can be given 
to any of its provisions, which are repugnant 

rights guaranteed by the 
Constitution. The effect of Art. 13(1) is only 

prospective and it operates in respect to the 

freedoms, which are infringed by the State 

^bsequent to the coming into force of the 
Constitution.” 


The effect of these observations was 
up by Subba Rao J. as follows: 


summed 


732 IVIadras In re C. G. Menon 

“They accepted the principle noticed in the 
various text books on American ConstituMonal 
law and held that by reason of Art. 13, a 
section oilending the said article is not struck 
out from the statute book but no effect will 
be given to any of its provisions in regard 
to a person claiming that his fundamental 
rights are affected thereby.” 

I respectfully agree with the exposition of 
Subba Rao J. of the principles laid down by tke 
Supreme Court of India. 

(9) When such is the comparatively limited 
scope of determination by a judicial Court even 
in cases where Art. 13(1) of the Constitution 
of India is invoked, it should be needless to 
point out that a Court will not undertake the 
investigation of the alleged invalidity of a 
statute except to the extent absolutely necessary. 

(10) It was common ground during the argu- 
ments before us that, though the impugned Act 
was enacted by the Parliament of Great Britain, 
upto 26-1-1950 the impugned Act was part of the 
Municipal law of what was at one time known as 
British India. The legislative competence of 
the Parliament to legislate for India in 1881 
would never be in issue. S. 18(3) of the Indian 
Independence Act (X and XI George VI Ch. 13) 
ran : 

“Save as otherwise expressly provided in this 
Act the law of British India and the several 
parts thereof existing immediately before 
the appointed day (that is, 15-8-1947), shall, 
so far as applicable and with the necessary 
adaptations, continue as the law of each of 
the new dominions and the several parts 
thereof until other provision is made by laws 
of the legislature of the dominion in question 
or by any other legislature or other authority 
having power in that behalf.” 

That continued the operation of the Fugitive 
Offenders Act, 1881, though it was not adapted 
up to 26-1-1950, when the Constitution of India 
took effect. 

(11) Article 372(1) of the Constitution of India 
runs : 

“Notwithstanding the repeal, by this Constitu- 
tion of the enactments referred to in Art. 395, 
but subject to the other provisions of this Con- 
stitution, all the law in force in the territory 
of India immediately before the cornmence- 
ment of this Constitution shall continue in 
force therein until altered or repealed or 
amended by a competent Legislature or other 
competent authority.” 

Art. 372(2) empowered the President to adapt 
any of the laws in force to accord with the 
provisions of the Constitution. The Fugitive 
Offenders Act, 1881, was not adapted by any 
specific order of the President; nor does any 
other Act of the Parliament appear to have been 
adapted. As the learned Advocate General 
pointed out, the omission to adapt the impugned 
Act in no way affects the question, whether 
it continued in force as the law in the territory 
of India even after the commencement of the 
Constitution, Adaptation could not ensure the 
validity of an Act if it was invalid, that is, if 
it olTended any of the Articles of the Constitu- 
tion. It is not necessary to consider at this 
stage each of the several circumstances provided 
for by the Constitution in which an Act can 
be void and cease to be operative, as I have 
limited myself in this case only to Arts. 13 and 
1 14 of the Constitution. If the impugned Act 
or any portion thereof, namely, S. 14, offends 
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Art. 14, an earlier adaptation of the impugned 
Act under Art. 372(2) of the Constitution could 
not confer validity on the Act, nor ensure its 
continuance, after the commencement of the 
Constitution.. 

(12) No more than Art. 13(1) does Art 372(1) 
of the constitution operates as an automatic 
repeal of a statute at the commencement of the 
Constitution on 26-1-1950, even if the statute 
fails to satisfy the test imposed by Art. 372 
in the phi'ase “subject to the other provisions of 
the Constitution.” It may not be necessary to 
decide in these proceedings whether the phrase 
“subject to the other provisions of the Constitu- 
tion” in Art. 372 is of wider significance than 
the phrase “in so far as they are inconsistent 
with the provisions of this Part” in Art. 13(1). 
Articles 13 & 14 of the Constitution are certain- 
ly “provisions of the Constitution” within the 
meaning of Art. 372(1). The continuance in force 
of S. 14 of the impugned Act after the com- 
n;encement of the Constitution, provided for by 
Art. 372 (1) of the Constitution, is therefore 
subject to the provisions of Arts. 13 & 14. If S. 14 
of the impugned Act contravenes Art. 14, that 
is, is inconsistent with Art. 14, Art. 13 should 
make S. 14 of the impugned Act void, to the ex- 
tent of such inconsistency in the sense that S. 14 
of the impugned Act is unenforceable by a Court 
of law against the petitioners in these 
proceedings. 

(13) I shall first deal with the question, does 
S. 14 of the impugned Act offend Art. 14 of the 
Constitution? 

(14) Article 14 is not limited to the citizens of 
India. Though that will have no real bearing 
on any of the questions at issue before me 
in these proceedings, the petitioners are 
citizens of India. 

(15) Before I consider the question, whether 
Sec. 14 of the impugned Act constitutes a denial 
of the equal protection of the laws within the 
territory of India, within the meaning of Art. 
14, it may be desirable to refer to the scheme 
of the Statutory law of extradition in India, 
which was in force prior to the commencement 
of the Constitution and which could, under Art. 
372(1) of the Constitution continue in force after 
the commencement of the Constitution, subject, 
of course to the limitation prescribed by Art. 
372. The Extradition Act. 1870 (33 and 34 Viet. 
Ch. LID as amended from time to time and 
the Fugitive Offenders Act, 1881 (44 & 45 Viet. 
Ch. 59) were enacted by the Parliament of the 
United Kingdom. The Acts also applied to that 
part of India which was included in Her 
Majesty’s Dominions. The Indian Extradition 
Act (15 of 1905) was enacted by the Indian 
T-<egislature. The preamble ran: 

“Whereas it is expedient to provide for to 
more convenient administration in British 
India of the Extradition Acts, 1870 and 1873, 
and of the Fugitive Offenders Act, 1881: 

And whereas it is also expedient to ameM 
the law relating to the extradition of criminals 
in cases to which the Extradition Acts, 1870 
and 1873 do not apply;” 

(16) These statutes provided for the extra- 
dition of fugitive offenders found on the soil 
of what was then British India to four well- 
defined classes of countries or territories. 

(17) Section 2, Extradition Act 1870 provided 
for the surrender of fugitives to a foreign State 
with which “an arrangement had been made hf 
Her Majesty”, that is, with which Her Majesty 

of the United Kingdom had entered into troa* 
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ties. S. 3, Indian Extradition Act also applied 
to these States. I shall call this group of'foreign 
States as “treaty States”, for my present pur- 
poses. It should, however, be noted that S. 23, 
Extradition Act of 1870 specifically saved the 
treaties for the extradition of criminals, which 
the Governor-General of India entered into 
with the Indian Native States or with other 
Asiatic States coterminous with British India. 
These, for the purposes of this classification, 
I exclude from the group of Treaty States. 

(18) The second class consisted of the British 
Dominions (which included the United King- 
dom) and the British possessions, which by 
statutory definition excluded the United King- 
dom. The surrender of a fugitive offender bet- 
ween any of two of the territories of this class 
was regulated by the Fugitive Offenders Act, 
1881. This class itself consisted of two sub- 
clauses. S. 2 in Part I of the Fugitive Offenders 
Act was general in its scope, in that it applied 
to all parts of Her Majesty’s Dominions. S. 
12 in Part II applied only to those groups of 
British possessions, to which “by reason of their 
contiguity or otherwise it was found expedient 
by Her Majesty to apply the same by an Order 
in Council.” An Order in Council dated 2-1-1918 
grouped together for the application of Part II 
of the Act, British India, Hong Kong. Straits 
Settlements, the Federated Malaya States as 
also some other territories. 


(19) As already noticed, S. 3, Indian Extra- 
dition Act of 1903 dealt with the Treaty States 
S. 7 of that Act dealt with the third and fourth 
classes of States, comprehensively grouped as 

state not being a foreign 
T J- ' included what were known as the 

Indian Native States, and States to which Chap- 
ter 2, Indian Extradition Act including S 3 
thereof did not apply. 

(20) For our present purposes it is sufficient 
to note two of the principal changes on and 
after 26-1-1950, when India proclaimed herself 
a Sovereign Democratic Republic. India ceased 
to be_ a British possession within the statutory 
meaning given to that expression in the Ex- 
tradition lairo; but India continued to be a 
member of the Commonwealth. The need for 
extraction arrangements with what were at 
OM time known as the Indian Native States 

integral part 

of the Sovereign Democratic Republic of India 

and were descnbed as Part B States in the 
Constitution The Criminal Procedure Code 
Amending Act (1 of 1951) now regulates the 
apprehension of an oflen^r who esSpes fro,^ 
a Part B State to any other part of India. 

V Therefore of the four classes of countries 
listed above, we need consider only three for 

extradition laws of 
concern ourselves with 

Art T thrExK^ 

^^e Indian Extradition Art of 
1903 provided for the surrender of a fugitive 
ofEender by one part of the British Empire Tl 
^sing this expression for convenience and 
^thout any significance) to another The 
^gitive Offenders Act alone provided for that 
Even after 26-1-1950, it is the Fugitive O^' 
ders Act, 1881. alone that provides for the de" 
mand and surrender of fugitive offenders bet 
ween India ^d the rest of the Commom 
wealth, of which India continues to be a mem- 


(22) The position of India as the extraditing 
country, that^ is, the country caUed upon to sur- 
render a fugitive offender under the provisions 
of the Fv.gitive Offenders Act of 1881 may now 
be examined. 


(23) Part I of the Act applies to a demand 
from every one of the territories other than 
those which have been grouped together by an 
Order in Council for the application of Part II 
of the Act. The main difference between the 
two groups in the procedure prescribed ante- 
cedent to the surrender or the return of the 
fugitive ^ offender to the demanding 
country is that, while the demand is from a 
territory to which Part I applies, an Indian 
Court has to be satisfied by evidence tendered 
that the fugitive offender is ‘prima facie’ guilty 
of the offences with which he has been charged, 
the need for such evidence is dispensed with, 
if the demand is from a territory with which 
India was grouped by the Order in Council 
dated 2-1-1918, for example Singapore. Proof 
of authenticity of the warrant and the identity 
of the offender are then sufficient to justify an 
order to return the fugitive offender under S 14, 
Fugitive Offenders Act. It is this difference 
that has been assailed as a discrimination 
amounting to denial of equality within the 
meaning of Art. 14 of the Constitution. 


. (24) In the oft quoted words of Prof Willis 
(Constitutional Law) page 579; 

“The guaranty of the equal protection of the 
laws means the protection of equal laws. It 
forbic^ class legislation, but does not forbid 
classification which rests upon reasonable 
grounds of distinction. It does not prohibit 
legislation, which is limited either in the 
objects to w^ch it is directed or by the 
territory within which it is to operate.” 

These principles were accepted by the Supreme 
Court of India. In — ‘the State of Bombay v 

F N. Balsara’. AIR 1951 S C 318 (D) Fazl All 
J. laid down : 


“The meaning and scope of this Article (Art. 14 ) 
has been fully discussed in the case of — 
Charanjitlal v. Union of India’, AIR 1951 SC 
41 (E), and the principles laid down in that 
case may be summarised as follows : 

The presumption is always in favour of 
the constitutionality of an enactment, since 
it must be assumed that the legislature under- 
stands and correctly appreciates the needs of 
its own people, that its laws are directed to 
problems made manifest by experience and 

adequate 




^ ^ may DQ lennrT^JH in 

certain cases by showing that on the face of 
the statute there is no classification at all 
and no preference peculiar to any indiWdual 

applicable to any other indi- 
vidual_ or class, and, yet the law hits only 
a particular individual or class 

equality does not mean 
that every law must have universal applica- 
tion^ for all persons who are not by nature 

^tainment or circumstances in the same 

jwsition, and the varying needs of different 
te^tment ^'P^rate 


The pnnciple does not take 
the State the power of classifying 
legitimate purposes. 


away from 
persons for 
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5. Every clarisification is in some, degree 
likely to produce some inequality, and mere 
production of inequality is not enough. 

6. If a law deals equally with memoers of 
a weil-dcfined class, it i.s not obnoxious and 
it is not open to the charge of denial of equal 
protc( tion on tiie ground that it has no appli- 
cation to other persons. 

7. V/liile reasonable classification is per- 
missible such classification must be based 
upon some real and substantial distinction 
bearing a reasonable and just relation to the 
object sought to be attained, and the classifi- 
cation cannot be made arbitrarily and with- 
out any substantial basii.” 

(25) Does the classification underlying Parts 
I and 11 and particularly S. 14 of the impugned 
Act satisfy the seventh of the tests formulated 
Fazl All J. is the real question. Is that classi- 
lication based on some real and substantial dis- 
tinc'ion bearing a reasonable and just relation 
to the object sought to be attained by the 
Fugitive Oifenders Act, 1881? 

(26) The basis for the classification, that is, 
the difTerentiation between the territories to 
which Parts I and 11 of the impugned Act res- 
pectively apply, has been furnished by the Act 
itself, as also by the Order in Council issued 
under S. 12 of the Act on 2-1-1918. Section 12 
of the Act ran : 

“This part of this Act shall apply only to those 
groups of British possessions to which, by 
reason of their contiguity or otherwise, it 
may seem expedient to Her Majesty to apply 
the same.” 

In the preamble to the Order in Council dated 
2-1-1913, it was stated; 

“And whereas by reason of their contiguity or 
1 he frequent intercommunication be! ween 
them, it seems expedient to His Majesty and 
conducive to the better administration of 
justice therein to apply Part 11 of the Fugi- 
iive OfTenders Act to abovenamed British 
possessions and protected States 

Geographical contiguity and frequences of inter- 
communication, between for instance India and 
Singapore, furnish a real and substantial basis 
for distinction between the territories to which 
Part I and to which Part II applied, that is, in 
relation to India. 

(27) That basis for classification ia still there, 
though India has ceased to be a British posses- 
sion. Sri Nambiar who appeared for the peti- 
tioncj's, urged that the real basis for the classi- 
fication disappeared when India ceased to be a 
British possession. I am unable to accept that 
argument. I have already pointed out that even 
after India became a Sovereign Democratic 
Republic the impugned Act continued to be part 
of the statutory law of those territories of India 
which were at one time designated British India, 
but that its continued validity after tiic com- 
mencement of the Constitution was a totally 
different question. Geographical contiguity and 
the frequence of intercommunication furnish 
now the only basis for the classification. Do 
they bear a just and reasonable relation to the 
object sought to be attained by the impugned 
Act is therefore the next question. 

(27a) The declared object of the impugned Act 
was to provide for the demand and return of 
fugitive offenders between the defined groups 
of territories. It was the Parliament of the 
United Kingdom that provided the machinery 
for this, ns it wfis competent to legislate for the 
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entire group of these territories. The Extradi- 
tion Afft of 1870 and the Indian Extradition Act 
of 1903 provided for extradition between the 
other groups of countries. 

(28) In Oppenheim’s “International Law’' Edn 
7, Vol. I, at page 635, the learned author said •’ 
“Extradition is the delivery of an accused or 
convicted individual to the State on whose 
territory he is alleged to have committed, or 
to have been convicted of, crime, hy the State 
on whose territory the alleged criminal 
happens for the time to be.” 

In Clarke upon Extradition, Edn. 4 the learned 
author, after observing at page 11, “that the 
granting of extradition is, if not scientifically 
speaking a matter of perfect obligation, at least 
a duty of public morality” summed up his con- 
clusions at page 14 : 

“The surrender of fugitive criminals is an in- 
ternational duty. It may not be so plainly a 
matter of right that the refusal to grant it 
should subject a nation to the penalty of war, 
but such refusal is so clearly injurious to the 
country which refuses, and to the whole world, 
that it is a serious violation of the moral obli- 
gations which exist between civilised com- 
munities. 

the recent course of European legis- 
lation has been to cast upon the legis- 

lature of a country the task of providing for 
the performance of this duty. 

This provision should be guarded by the 
exclusion of political offenders, and the re- 
quirement of some evidence of guilt before 
the accused person is delivered up. It would 
bo wise also to restrict the crimes for which 
surrender should be granted, according to the 
facility with wiiich criminals could escape 
frora one country to another; but to refuse to 
make provision at all, would be to inflict an 
injury upon the whole world, and especially 
upon the country so refusing. 

The surrender, when so restricted, involves 
no interference with national independence, 
as the duty of punishing the crime c^uld not 
be effectively and justly performed by tny 
nation but that whose laws have been broken." 

(29) Tills last aspect w^as also stressed by 
Corbett in his “Law and Society in the Rela- 
tions of States” at page 173: 

“One important expression of sense of world 
society would be the universal recognition of 
a duty on the part of States to surrender 
fugitive criminals for trial in the place where 
the crime was committed.” 

(30) Sri Nambiar contended that it should be 
the object of the extraditing country to ensure 
safeguards for the surrendered fugitive for a 
fair trial in the receiving country. One of these 
safeguards, the learned counsel urged, was 
prima facie evidence of tlie guilt of the fugitive 
offered to a Court in the extraditing country. 
To quote again the passage from Clarke: 

“This provision (for extradition) should be 
guarded by the requirement of some evi- 

dence of guilt before the accused person is 
delivered up.** 

The terms on which extradition is granted are 
normally regulated by the local laws of the 
extraditing country. That is tlie position in 
India. As between two Sovereign States, the 
terms are normally settled by treaties between 
them. Section 2 of the Extradition Act of 1870 
provided for the terms of the treaty being given 
statutorv force by an Order in Council. Reci- 
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procity is the normal rule. Exclusion of political 
offenders from the scope of the extradition laws 
appears almost universal. Refusal to surrender 
a national of the extraditing country appears to 
rest on no other intelligible basis than the un- 
willingness of that country to expose its na- 
tionals to a trial in a foreign Court. As the 
text-book writers have pointed out^ England and 
America did not ever display such reluctance 
except, of course, where reciprocity demanded 
it. Demand of prima facie evidence of guilt 
is only another such restriction, based in tho 
first instance on reciprocity, and eventually on 
the Municipal law of the extraditing country 
The validity of an Extradition law that dis- 
penses with such prima facie evidence of guilt 
cannot be assailed on that basis alone. The 
validity of S. 14 of the impugned Act can be 
attacked in these proceedings not on the ground 
that it does not provide for such prima facie 
evidence of the guilt of the fugitive offender 
but only on the ground that, while the extradi- 
tion law applicable to a fugitive from other 
countries demands such evidence, S. 14 of the- 
impugned Act does not. If, for instance, the 
extradition laws of India were uniform in dis- 
pensing with such evidence before the surrender 
of the fugitive offender, whichever be the 
country that asked for the surrender, it would 
be the competence of the legislature that would 
settle the question of the validity of those laws 
and not the policy that underlay the legislation! 

(31) Whether reciprocity can satisfy- the test 
of the reasonableness of the Classification that 
underlay Parts I and II of the impugned Act 
does not arise for consideration in this case As 
I see it, reciprocity was the result of tlie classi- 
fication, not the basis for it. Reciprocity in the 
surrender of fugitive offenders between India 
and the other, countries including Singapore 

by legislation by- a legislature competent then 
to legislate for 11^ whole group of the territory 
included in the Order in Council. 

(32) I agree with the learned Advocate Gene- 

reasonableness of the 

classification that underlay Parte I and II of the 
ir^ugned Act, the fact, that both were parte of 
the same statute, makes no difference The posi- 
tion would have been just the same if Parts I & 

anrf if ^ separate enactment, 

and if tpe validity of the provisions of Part H 

had to be tested by the fundamental right 

guaranteed by Art. 14 of the Constitution. 

(33) The learned Advocate General pointed 
out that th^e basic assumption of the impugned 
Act was that in each of the countrieT of the 
Commonwealth there was a trustworthy adminis! 
tration of justice, which would ensure as fair a 
trial for the fugitive offender in the recef^g 

^?^^aditing country. He urged 
that S, 14 of the impugned Act prescribed a 
d procetoe for contiguous territories bv 
dispensing with prima facie evidence nf 
guilt of the fugitive offender, and that the re 
suiting convenience of administration could be 
accepted as a reasonable basis for the classifi- 
cation. However attractive the argument 
appear at first sight, it has to be rejected In 
— State of West Bengal v. Anwar Ali Sarkari 

tSeS Mahajan J. observed at 

“Speedier trial of offences may be the reason 
and motive for the legislation but it does not 


Madras 735 

amount either to a classification of offences or 

of cases. As pointed out by Chakravarthi J 

the necessity of a speedy trial is too vague 

and uncertain a criterion to form th^ basis 

of a valid and reasonable classification/' 

These principles were not really departed fro>nj 

Raning Rawat v. State of Saurash- 
tra', AIR 1952 SC 123 (G) 

“The mere mention of ‘speedier trial' standing 
by itself provided no rational basis of classi- 
fication, It was merely a description of the 
result sought to be achieved by the applica- 
tion of the special procedure laid down in 
tne Act and afforded no help in determining 
what cases required speedier trial." 

pointing out the rationale 
of the impugned Ordinance, Fazl Ali J nh • 
served : 

“I am satisfied that this case is distinguishable 
from the case relating to the West Bengal 
Act, but I also feel that the legislatures should 
have recourse to legislation such as the pre- 
sent only in very special circumstances." 

^ already stated, .there is no 

difficulty m finding the basis for the classifica- 
tion of the two groups of t-n-itories in the im- 
pugned Act, because S. 12 of the Act itself and 
the Order in Council dated 2-1-1918 set it out 
in specific terms, namely, contiguity and fre- 
quent intercommunication. 

( 35 ) “Frequency of intercommunication" ap- 
pears to me to bo os vague and uncertain a cri- 
toion to furnish a basis for a valid and reason- 
able classification as “speedier trial". If it 
refers to the normal means of communication 
between India and Singapore, it means so little 
in these days of quick travel. There can be no 

absolute standard against which the reasonable- 
ness of the time factor can be tested. If it. 
means that more people travel from India to 
Singapore and vice versa, that can have little 
to do with object of the Fugitive Offenders 
Act, namely, the surrender of a fugitive. It has 
not been established that more fugitives escaoe 
from Singapore to India than, say, from Engtenri 
• 0 India to justify the adoption of on^Sure 
for the surrender of a fugitive from England 
and another for the surrender of a fuffitivp- 

from Sinpporc. Frequent intercommuniiTation 
IS a nebulous basis for reasonable classification 

(36) We are left with geographical continuity 
as virtuaUy the sole factor in defence of the 
reasonablpess of the classification. After ch 
serving “another classification for the ooiice 
power may be geographical”, Prof. Willis (Con 
stitutional Law, pages 584 and 585) listed th- 
cases where such classification was lield to bX 
reasonable. But the question still remo l 
Does the classification on the basis of geo|7anhi' 

tion to the object sought to be attahii^by thX 
extradition laws of India. ^ 

(37) Earlier in this judgment I referred to the. 
f^r classes of territories provided for bv hi 
e^radition laws of India: ( 1 ) Th/ 

States; ( 2 ) British Dominions and British pos^ 

fS"' Wh’it '^hich InctedeX 

India;, (d) What were known a <5 fba 
Native States; and (4) otheT- States ^ T 
last two of these S 7 Indian 

of 1903 applied. Of these four clSes"" the 
Council issued under S 19 

Act; and <b? "o”£ | 
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British possessions. The extradition or surrender 
of a fugitive ofiender from India to every one 
of these territories except those grouped by an 
Older in Council issued under S. 12, Fugitive 
Offenders Act necessitated prima facie evidence 
of the guilt of the offender to the satisfaction 
of an Indian Court, or in the case of territories 
in classes 3 and 4, to the satisfaction of the 
Political Agent. The geographical contiguity of 
Madras and Mysore, for instance, did not dis- 
pense with the need for such evidence, while 
the geographical contiguity of Madi*as and 
Singapore was enough to apply Ss. 12 and 14 
of the impugned Act and dispense with such 
evidence. Of course, that consideration cannot 
prevail in that form now, as Mysore is part of 
India, and after 1-4-1951, there can be no ques- 
tion of Mysore invoking S. 7, Indian Extradi- 
tion Act of 1903. All the same, it furnishes a 
fair indication of how frail geogi*aphical con- 
tiguity can be for the purpose of classification 
of tile States to which the Indian laws exten- 
ded the right of extradition. The duty that 
-Indin owed do the Comity of Nations to provide 
for extradinon was discharged by the Muni- 
cipal legislation on the subject. Whether froni 
the point of view of the duty in International 
Law so discharged, or the right in Inter- 
national law of the countries that ask for ex- 
tradition, there seems to be no necessity to 
provide for a classification based on geogra- 
phical contiguity alone, especially, if such 
classification is to be the basis for so vital a 
difference, vital both from the point of view 
of India, the extraditing country, and 
(the Fugitive offender liimself. The need for 
olfering evidence to show that prima facie the 
offender is guilty of the crimes with which he 
has been charged by the country asking for 
I his extradition has been well recognised. 

' Though it may not be an integral part of the 
law of extradition of every State in relation 
to every other State, it is certainly a normal 
feature, and one. can even say, almost a uni- 
versal feature of extradition laws. To dis- 
pcn.so with such a need, there must, in my 
opinion, be some basis better than geographi- 
cal contiguity alone, if the test of “equal pro- 
tection of the laws witliin tlie territory of 
India” specifically provided for by Art. 14 of 
the Constitution is to apply. I am unable to 
hold that the discharge of the duty India owes 
to herself and the other States in the Comity of 
Nations to provide for the extradition or the 
surrender of a fugitive offender can be any 
the less effective if prima facie proof of the 
guilt of the offender is asked for in all cases 
of demands for the surrender of a fugitive 
offender, whichever be the country that pre- 
fers that demand. 

(38) Judged by that test, of reasonable and 
just relation between llie basis of the classi- 
fication in the impugned Act and the object 
of that Act. the classification fails. I hold that 
tho discrimination based on the differentiation 
between the territories to which Parts I and II 
of the impugned Act respectively apply has no 
just and reasonable basis, no just and rea- 
sonable relation to the object of tho impugn- 
ed Act. 

(39) In my opinion S. 14 of tile impugned 
Act offends Art. 14 of the Constitution in 
that it denies “tho equal protection of the 
laws williin the territory of India”, that is, 
the laws relating to extradition and sun'ender 
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of fugitive offenders and 
S. 14 is void under Art. 
tution. 

(40) It should be sufficient to record that 
answer for the disposal of the proceedings 
now pending in the Court of the Chief Presi- 
dency Magistrate against the petitioners As 
I have already pointed out, if the Chief Pre- 
sidency Magistrate cannot order the return of 
the petitioners to Singapore under S. 14 Fugi- 
tive Offenders Act, the proceedings as institu- 
ted against the petitioners must terminate in 
their discharge. It is not, therefore, necessary 
to answer even the second of the questions 
as framed by the learned Chief Presidency 
Magistrate. 

(41) It is reaUy unnecessary for the dispo- 
sal of the proceedings against the petitioners 
now pending in the Court of the Chief Presi- 
dency Magistrate to investigate the validity 
of Part II of the impugned Act as a whole, 
or to go into the question, whether Sec. 14 
cannot be severed from the rest of Part II. 
Should it be necessary, I have to hold that S. 
14 is seven ble from the rest of Part If. The 
grouping of territories by itself under S. 12 of 
the Act niay not affect the fugitive offender, 

, if it does not lead to an order under S. 14. 
Nor can S. 13, which provides for the back- 
ing of the warrant issued by a Magistrate of 
the demanding counti*y by the Magistrate of 
the extraditing country, really affect the real 
question, is the fugitive offender liable to be 
returned? That can be answered only with 
reference to S. 14. Ss. 15, 16, 17 and 18 do 
not call for any special notice in determining 
the ultimate liability of the fugitive offender 
to be returned. S. 19 of the Act is really ana- 
logous to S. 10 in Part I and affords no basis 
for any charge of discrimination. 

(42) Though such of the arguments advanc- 
ed before us centred round the first of the 
questions formulated by the learned Chief 
Presidency Magistrate, it is not necessary to 
answer that question for the disposal of the 
claim preferred to the Chief Presidency Magis- 
trate, that the petitioners are liable to be return- 
ed to Singapore under S. 14, F\igitive Offen- 
ders Act, I, therefore, refrain from answering 
that question. 

(43) My answer to the second question is 
that S. 14, Fugitive Offenders Act is inconsis- 
tent \rith the fundamental right of equal pro- 
tection of the laws guaranteed by Art. 14 of 
tlie Constitution and is to that extent void 
and unenforceable against the petitioners. 

(44) CHANDRA REDDY J. : I agree. The two 
questions that have been referred to us by the 
Chief Presidency Magistrate are : 

1. Whether the Fugitive Offenders Act, 1881 
applies to India after 26-1-1950, when 
India became a Sovereign Democratic Re- 
public; and 

2. Whether, even if it applied, it or any 
part of its provision is repugnant to the 
Constitution of India and is therefore 
void and inoperative? 

In the order of my learned brother the nr- 
cumstances necessitating the reference under 
S. 432, Criminal P. C. have been set out fully, 
and I do not propose to traverse same ground. 

(45) The first question which was elaborate- 
ly argued by the counsel on both sides covers 
a wide gi'ound. But we do not propose to go 
into that larger question in the view we take 


that, to that extent,! 
13(1) of the Consti-1 
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of the second point. The question whether 
extradition is an international duty or an in- 
ternational necessity was debated at great 
length. An elaborate discussion on this topic 
is not called for. -As pointed out by Open- 
heim in his International Law “there is no 
universal rule of customary international law 
in existence which commands extradition”. No 
doubt it is the duty of every civilised State 
to which an individual has escaped after com- 
mitting an extraditable crime abroad either to 
punish him or to surrender him to the prose- 
cuting State. It is also a well recognised prin- 
ciple that an offender is best punished by the 
laws of the country which have been broker 
by him. Apart from this the surre^nder of a 
fugitive offender or a fugitive criminal to the 
State that demands extradition will faciUtate 
the trial of the offender and also save un- 
necessary expenditure to the State from which 
extradition is sought. Almost all the countries- 
have coma to recognise the need for extradi- 
tion and ^ treaties have arisen between the 
countiies in this direction. The need has be- 
*^9^® greater under modern conditions 

of developed intercommunications with the ap- 
pearance of Trans-Atlantic Steamships and 
aeroplanes when individuals can easily escape 
into a f^eign country having committed an 
offence Consequent on this, States have rea- 
lised that It IS in the common interests to* 
surrender such criminals to each other. It is 
needless to pursue this matter further here. 

India was concerned prior to 
2O-1-1950, there were two enactments governing 
the extradition, the Fugitive Offenders Act regu- 
latmg the procedure for the surrender of the 
criminals as between British India and other 

British possessions, and 
Indian _ Extradition Act passed by the 
Indian Legislature under the authority con- 
ferred by the Fugitive Offenders Act (herein- 
after re^rred to as the Act) regulating extra- 
dition between British India and foreign 
States including native States. By order in 
Council dated 7-3-1904, Chap 4 of the Indian 

Genertl^°f Passed by the Governor 

^ndia m Council -w^s declared to 

of the Fugitive 

Offenders Act, 1881. ^ 

Offenders Act was passed 

by the British Parliament in the year 1881 the 
object of which was to amend the Act with 
regard to fugitive offenders in Her Majesty’s 

Purposes connected^ wUh 
the trial of the offenders. This Act contains 
two parts and we are more particularly con- 
cerned with Part II in this enquiry, as extra- 

““ " “I" 

(48) Part II relates to the Inter-Colonial 
backing of warrants and it can be only a^ 
phed to British possessions to which hy re^ 
son of their contiguity or otherwise it may 
seem ex^dient to Her Majesty to apply 

same. The -second paragraph of S. 12, P^ I? 

runs thus : > •*• cut ii 

“It shall be lawful for Her Majesty from; 
ime to time by order in Council to direS 
that this part of this Act shall apply S 
the ^oup of British possessions mentioned 
in the Order, and by the same or any sub-’ 
sequent order to except certain offences 
from the application of this part of this Act 
and to limit the application of this part of 
1953 Mad/93 & 94 


this Act by such conditions, exceptions and 
qualifications as may be deemed expedient.” 

By virtue of this power by an order in Coun- 
cil dated 2-1-1918, for purposes of Part II of 
the Fugitive Offenders Act, certain territories 
forming British possessions and protected 
States with British India were grouped to- 
gether : Ceylon, Hong-Kong, the Straits Settle- 
ment, the Federated Malay States, Johore, 
Kedah etc. The result was that so far as 
British India was concerned, extradition bet- 
ween her and other countries mentioned in 
the Order in Council was regulated by the 
provisions of Part II of the Act, while the 
other part of the country which consisted of 
native States was governed by the Indian Ex- 
tradition Act. 

(49) It is now necessary to notice th» differ- 
ence between Part I and Part II of the Act 
The main distinction in so far as it has a 
bearing on the questions before us is that 
under Part I, Sec. 5 a fugitive could be sur- 
rendered only when the evidence produced 
was such as. would raise a strong or probable 
presumption that the fugitive committed the 
offence mentioned in the warrant, whereas 
under S. 14 of Part II the necessity for the 
production of evidence to make out a prima 
facie case is dispensed with. In this connec- 
tion it is also useful to refer to S. 13 also ; 

“Where in a British possession of a group to 
which this part of this Act applies, a war- 
rant has been issued for the apprehension 
of a person accused of an offence punish- 
able by law in that possession, and such 
person is or is suspected of being in or on 
the way to another British possession of 
the same group, a Magistrate in the last 
mentioned possession, if satisfied that the 
warrant vvas issued by a person having law- 
ful authority to^ issue the same, may endorse 
such warrant in manner provided by this 
Act, and the warrant so endorsed shall be 
a sufficient authority to apprehend within 
the jurisdiction of the endorsing Magistrate 
■the person named in the warrant, and bring 
him before the endorsing Magistrate or 
some other Magistrate in the same British 
possession.” 

Under S. 14 ail that has to be proved is that 
the warrant was duly authenticated and was 
issued by a person having lawful authority to 
issue the same and that the prisoner is the 
person named or described in the warrant. 

(50) In passing, I may mention that even 
under the Indian Extradition Act, before the 
surrender of a fugitive criminal could be de- 
manded, it was essential that a ‘prima facie’ 

case should be made out in support of the re- 
quisition. 

(51) It is this distinction between S. 5 of 
the Part I and S. 14 of Part 11 that is im- 
pugned as repugnant to the Constitution of 
India. The releyant. provision of the Constitu- 
tion which it is said to violate is Art 14 
which is included in Chap. 3 of the Constitu- 
tion which guarantees certain fundamental 
rights to the people of India. The scope of 
this enquiry is restricted to an examination 
of the relevant provisions of the Act in the 
light of Art. 14 of the Constitution. Article 
14 runs thus : 

' “The State shall not deny to any person 
equality before the law or the equal protect 
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tion of the laws within the territory of 
India. 

Here we are only concerned with the second 
clause namely “equal protection of the laws”. 
It may be mentioned that this is based on the 
lourteenth Amendment to the American Con- 
stitution. As observed in ‘Yick Wo v. Hopkins’, 
(188G) 118 Q.S. 356 (H), equal protection of 
laws is a pledge, of the protection of equal 
laws.” It gives the required minimum of pro- 
tection for every one’s right of liberty and 
property. It was pointed out by Taft C. J. in 
— ‘Truax v. Corrigan’, (1921) 257 U.S. 312 (I), 
when dealing with the fourteenth Amendment 
which contains a provision for due process of 
law and equal protection. “The guarantee 
was aimed at undue favour and individual or 
class m'ivilege on the one hand ^nd at hostile 
discriimnation or oppression of inequality on 
the other. It sought equality of treatment of 
all persons” etc. . . . “This guarantee was 

intended to secure equality of protection not 
only for all but against all similarly situated.” 

(52) It is tills principle that underlies the 
second clause of Art. 14. It is thus seen that 
Art, 14 contains an inhibition against discri- 
mination either in favour of a person or a 
class or against any individual or particular 
group of individuals. Art. 14 does not prohi- 
bit the Legislature from enacting special laws 
as applicable to a particular group in a State, 
nor does it forbid classification resting upon 
reasonable grounds of distinction. The prin- 
ciple is stated by Willis on Constitutional Law 
at page 579 thus : 

•'The guaranty of the equal protection of the 
laws means the protection of equal laws. It 
forbids class legislation but does not forbid 
classification which rests upon reasonable 
grounds of distinction. It does not prohibit 
legislation, which is limited either in the 
objects to which it is directed or by the 
territory within which it is to operate. It 
merely requires that all persons subjected 
to such legislation shall be treated alike 
under like circumstances and conditions 
both in the privileges conferred and in the 
liabiUties imposed. The inhibition of the 
amendment was designed to prevent any 
person or class of persons from being singl- 
ed out as a special subject for discrimina- 
ting and hostile legislation.” 

The author further points out that white the 
equality principle docs not preclude the States 
from classifying in 'the adoption of certain 
laws and on the other hand gives them wide 
discretion in the matter, it will nullify classi- 
fication when it is done without any reason- 
able basis. 

(53) This passage has been cited with ap- 
proval in —‘AIR 1951 S.C. 41 (E). Fazl Ali 
J. in the same case accepted this statement 
of Willis as correct exposition of the principle. 
At page 45 the learned Judge observes thus : 

“I wish to lay ^ particular emphasis on the 
principle enunciated by him that any classi- 
fication which is arbitrary and which is 
made without, any basis is no classification 
and a proper classification must always rest 
upon some difi'erence and must bear a rea- 
sonable and just relation to the things in 
respect of which it is proposed.” 

(54) White dealing with Art. 14 of the Con- 
stitution Mukherjea J. remarked at page 57. 
that there should be no discrimination between 


one person and another if as regards the sub- 
ject matter of the legislation their position is 
the same. 

(55) This doctrine is reiterated by the 
Supreme Court in — ‘AIR 1952 S. C. 75 (F). 

It is pointed out by Patanjali Sastri C. J. in 
that case that Art. 14 of the Constitution is 
a safeguard given to the citizens of India 
throughout the territory against arbitrary laws 
and arbitrary applications of laws, and that 
it is intended to prevent discrimination both in 
the legislative and administrative spheres in 
India. Fazl Ali J. in the same case sums up 
the position thus : 

“Art. 14 is designed to protect all persons 
placed in similar circumstances against legis- 
lative discrimination, and if the Legislature 
takes care to reasonably classify persons for 
legislative purposes and if it deals equally 
with all persons belonging to a well-defined 
class, it is not open to the. charge of denial 
of equal protection on the ground that tee 
law does not apply to other i>ersons.” 

This principle is re-affirmed in some other de- 
cisions of the Supreme Court also. See — 
‘AIR 1952 S. C. 123 (G). 

(56) Bearing the principle in mind I have 
to see whether S. 14 of Part II of the Act, in 
any way, offends against the fundament^ 
right guaranteed under Art. 14 of the Consti- 
tution. While examining this question, the \yell 
settled rule of construction that constitution- 
ality of a statute should be presumed cannot 
be overlooked. But at the same time, it should 
also be remembered that if any enactment is 
inconsistent with any of the provisions of the 
Constitution, it is the duty of this Court to 
strike off such a Legislation. If any law m 
force, or to be passed after the Constitutioji 
comes into force, abridges any of the rights 
granted under the Constitution, such a law 
should be declared to be void to the extent 
which transgresses that fundamental right. 
The fundamental right guaranteed in Chapter 
III of the Constitution can be taken away 
only in the manner indicated in that chapter. 
Unlike the Parliament of England whose po- 
wers are absolute and transcendent, the Legis- 
latures in India cannot enact any laws which 
are repugnant to the Constitution which is 
suoreme and which fixes limits to the exer- 
cise of legislative authority & prescribes an orbit 
within which the latter body should move. Any 
law' to be passed by the Legislatures should 
be conformable to the Constitution or else it 
would be void. That being so, I have to con- 
sider whether Sec. 14, Part II of the Fugitive 
Offenders Act which was a law in force on 
the date the Constitution came into effect, 
offends against the provisions of Art. 14 ol 

the Constitution. 

(57) Geogi'aphical contiguity and frequency 
of intercommunications formed the basis for 
grouping India and other countries mentions 
in the Order in Council dated 2-1-1918 for the 
purpose of the applicability of Part II of uie 
Act. It should be recalled in this ^ coimection 
that this test has only limited application, be- 1 
cause it applied only as amongst the countries 
forming British possessions and did not 

the relation between a part of the Bnasn 
India and the adjoining native State in toe 
matter of extradition. Native States as they 
were described before 26-1-1950 did not form 
part of the British possessions and as such 
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were not governed by the Fugitive Offenders 
Act. Extradition between British India and 
Native States was governed by the provisions 
of the Indian Extradition Act. 

(58) The learned Advocate General sought 
to justify the above mentioned grouping on the 
additional grounds namely that there was a 
trustworthy administration of criminal justice 
in those countries and that it was designed to 
have speedy trial. I do not think that I can 
accede to this argument based on speedy dis- 
posal. That cannot form the basis of reason- 
able classification and as pointed out by Maha- 
jan J. in —‘AIR 1952 S. C. 75 (F), speedier 
trial of offences may be the reason and motive 
for the legislation but it does not amount 
either to classification of offences or of cases 
The necessity for a speedy trial cannot fur- 
nish basis for valid and reasonable classifica- 
tion. 

(59) Coming now to the argument based on 
the existence of trustworthy administration of 
criminal justice in the British possessions 
which were grouped together, apart from the 
question as to how far that can be a reason- 
able and substantial ground of distinction, 
that consideration no longer applies to the pre- 
sent day so far as at least India is concerned 
Now the same system of criminal jurisprud- 
ence prevails in all the parts of India Parlia- 
ment of India has amended the Criminal Pro- 
cedure Code by the. Criminal Procedure Code 
Amending Act I of 1951 by which aU the pro- 
visions of the Criminal Procedure Code are 
made applicable to all the States of India. 

(60) The learned Advocate General in sup- 
I»rt of his contention that a geographical con- 
tiguity could furnish a reasonable basis for 
classification relied on a passage in the Cons- 
titutional Law by Willis that a geographical 
classification for police power is a proper one 
No doubt in some cases classification based on 
geographical contiguity may be a sound one 
and may not be hit at by the doctrine of equal 
protection of laws. The result of the American 
decisions and of Supreme Court is that any 
classification for purposes of legislation must 
have a real and substantial distinction bear- 
ing a ]ust and reasonable relation to the ob- 
jects to be attained. It should not be arbi- 
tra^ one witr out reference to the purpose for 
which the legislation is made. Further, this 
geographical contiguity and the frequency of 
communication which are mentioned as the 
reasons for grouping these countries toaether 
had o^y limited application eyen at the iS 
tion since It was only applicable to certain of 
the British possessions. This principle could 
not be extended to the whole of India This 
basis of distinction for applying Part II to any 
of the countries specified in the order includ- 
ing British India which forms now Part A 
States does not bear a reasonable and just re- 
lation to the object of those laws The pu^ 
pose of the extradition is to secure the sur 
render of an individual guilty of extraditable 
crime and it could be achieved without depriv- 
ing him of his right to require the prosMut- 
ing State to lead evidence as would raise a 
strong presumption of his guilt as required 
both in Part I of the Act and the Indian Ex- 
tra^tion Act. If that were so, the grounds of 
distinetion are unsubstantial and unrelated to 
the object of extradition laws. To surrender 
a fugitive offender without a ‘prima facie’ case 


being made out is opposed to principles of 
natural justice. 

(61) At the risk of repetition, it may be re- 
ca led that Part II of the Act is applicable 
only to the part of India which was known 

attainment of Independence as 
British India & which now constitutes Part A 
states & that the native States which now cons- 
titute Part B States under the Constitution did 
not conie within the purview of the Act. ’The 
consequence is that two producers, one prescrib- 
ed under Part I, S. 5 para 2 requiring produc- 
tion of evidence raising a strong and probable 
presumption that the fugitive committed the 
offence m.entioned in the warrant as the ‘sine 
quo non* of surrender and another laid down 
in S. 14 of Part II dispensing with such a 
necessity, exist side by side in the area to 
which the Act applied. If the extradition of 
a lugitive offender is sought from any of the 
part of an A State what was designed compre- 
hensively as British India prior to the estab- 
l^hment of India as a Sovereign Republic 

prescribed in 

Part II of the Act, while if a demand for 
surrender of an offender is made to any Native 
State now included in the list of Part B 
States a different procedure namely the re- 
quirement of a ‘prima facie’ case has to be 
foDowed. Can this classification be justified 
on any rational basis? In another way also it 
is discriminatory. If an Indian national escapes 
into any of the Part A States from any country 
which fornied part of British possessions, one 
procedure has to be followed while another 
ileeing to the same place from a State which 
was not a part of British possessions a different! 
procedure has to be followed. Here again 
there does not seem to be a reasonable basis 
for the distinction. At any rate after India 
has become Sovereign Republic and when citi- 
zens of India similarly situated are entitled to 
similar treatment, there does not seem to be 
any justifiable basis for this distinction. No 
doubt it IS not the identity of treatment 
that IS required under Art. 14 but it is simi- 
larity of treatment that is guaranteed under 
the relevant Articles of the Constitution. After 
the declaration of Independence of India the 
prindple of geographical contiguity cannot have 
any basis at all. i may point out that viewed 
in Xu© light of the doctrine of equal pro tec- 
tion of laws the test of geographical classifi- 
cation IS bound to fail even with reference 
f J?® grouping together of some 

Part ir ^f ftp application of 

Part II of the Act for the reason that it had 

only a hinited application in that a nart 

of India was exclude from, the ambit of th^ 

whose extradition is 
sought under Part II of the Act mav 

mately put the question as t ^7 a 
a^antageous pro^durq should be adopted 
a^nst ^m ^^le another individual simi- 
larly situated should have a more favourable 
procedure. 

(62) For ^ese reasons, I have reached the 
d^ision that S. 14 of Part II of the Act offends 
against the provisions of the Constitution being 

^scnminatory m its effect. Consequently, it 

l^s to be d^l^ed moperative against the 
petitioners who have invoked the fundamental 
nghts guaranteed un&r Art. 14 of the Consti- 
tution. In_ this enquiry it is not necessary for 
us to decide whether the petitioners can be 
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extradited under the other provisions of tha 
Act or other extradition laws. 

(63) (‘Order’ delivered by Rajagopalan J.) : — 
We do not consider it necessary to answer the 
first of the two questions formulated by the 
Chief Presidency Magistrate. Our answer to 
the second question in the form to which we 
have restricted it is, Sec. 14 of the Fugitive 
Offenders Act is inconsistent with the funda- 
mental rights of equal protection of laws 
guaraaiteed by Art. 14 of the Constitution and 
is to that extent void and unenforceable against 
the petitioners. Reference answered. 

A/R.G.D. Answer accordingly. 
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SUBBA RAO AND RAMASWAMI JJ. 

Dana Lakshmi Ammal and others, Appellants 
V. Pichayya Naidu and another, Respondents. 

Appeal No. 203 of 1949, D/- 26-11-1952. 

Registration Act (1908), S. 17 (3) — Autho- 
rity to adopt given by will — (General Clauses 
Act (1897), S. 3 (64)) — (Succession Act (1925), 
S. Z (h)) — (Hindu Law — Adoption). 


10 Moo Ind App 279 (PC); 19 Cal 452 
(PC); 27 Mad 30; AIR 1922 PC 162 (2); 
AIR 1946 PC 103; AIR 1920 Mad 237, Dis- 
cussed. (Para 7) 

A document was styled a will. It deli- 
berately broke the line of succession and 
conte.ined, ‘inter alia’, the following post- 
humous directions of the executant: “If in 
case it is not possible for me to take the 
said boy in adoption during my lifetime, I 
have in order that my third wife D shall 
fake R in adoption for me given authority 
under this will to my (third) wife the 
aforesaid D. The adopted son, namely, R 
who is so taken in adoption to me by my 
third wife shall like unto my ‘aurasa’ son 
lake my properties and the hereditary ofhce 
of the village munsif and enjoy them.” 

Held that the words “take and enjoy” 
were clear words of devise, that the testa- 
mentary character of the document was 
established, that though not registered it 
was admissible in evidence and that power 
to adopt incorporated therein could be 
relied upon to sustain the adoption. (Para 9) 
Anno: Reg. Act, S. 17 N. 73 Ft. 3; Sue. Act, 
S. 2 N. 7. 



A document is a Will if it contains spe- 
cific words of bequest to come into effect 
after the death of the testator. Where the 
terms of a will are ambiguous and where 
the alleged words of devise are consistent 
with a testamentary disposition and also 
with a narrative, it is open to a Court on a 
reading of the entire document to hold that 
in the context the words are not words of 
disposition but only form part of a narrative. 

(Para 6) 

But where there are clear words of devise, 
it is not permissible for a Court to ignore 
them and hold that the document is not 
a will on the ground that the will was 
invalid or for the reason that even if the 
will had not been executed the same legal 
consequences would flow. For the purpose 
of construction of a document, the validity 
of the will or its clauses must be ignored. 


V. Sundaresan, for Appellants; S. V. Rama 
Iyengar, for Respondents. 

CASES CITED: 

(A) (1863-66) 10 Moo Ind App 279 (PC) ' 

(B) (1900) 19 Cal 452: 19 Ind App 101 (PC) 

(C) (’04) 27 Mad 30 

(D) (’22) AIR 1922 PC 162(2): 44 Mad 733 (PC) 

(E) (’46) AIR 1946 PC 103: 1946-2 Mad U 
235 (PC) 

(F) (’20) AIR 1920 Mad 237: 12 Mad LW 596 

SUBBA RAO J. : This is an appeal against the 
decree and judgment of the Court of the Subordi- 
nate Judge, Tinnevelly, in a suit filed by the first 
respondent for a declaration that the second de- 
fendant is not the adopted son of the first defen- 
dant and the alleged adoption is neither tnie in 
fact nor valid in law. For convenience of refer- 
ence the following genealogy may usefully be 
read: 


KUISHNASWAMI NAIDU 


Venkataswami 


Alagiriswami 

1 

Rangftswami 

V. Krisbnaswami 

i 

1 

1 

1 

Pichayya 

(Plaiutiff adopted son) 

1 

P. Krisbnaswami 

Krishnaswami 

Rajgopal=Sabbalakshmi 
(Defendant 6) 

1 

Muthukrisbua=Dhanalaksbmi 
(Defendant 1) 

1 

Eajalaksbun 

(Daughter by first wife, Defendant 3) 

I 

1 

1 



Aliigiriswami Pichayya (Plaintiff) (Defendant 2 Mutbuswami 
(Defendant 4) adopted sun of Muthukrisbna) (Defondant 5) 



(2) Miithukrishna Naidu died on 22-6-1941. The 
first defendant is his widow. Danalakshmi Ammal. 
He died possessed of the plaint schedule proper- 
ties. He is alleged to have cxectited a document 
styled will dated 21-6-1941. Pursuant to the power 
to' adopt conferred on her under the said docu- 
ment the first defendant took the second defen- 
dant in adoption. The second defendant is the 
sister’s son of the first defendant. The plaintiff’s 
case is that the document dated 21-6-1941 was not 
executed by Muthukrishna Naidu In a sound dis- 


posing state of mind and that even if he did, the 
said document conferred only a bare pwwer to 
adopt on the first defendant, and not having been 
registered, invalid and inadmissible in evidence. 
He also denied that the adoption, in fact, had 
taken place. The third defendant is the daughter 
of Muthukrishna Naidu by his first wife. Defen- 
dants 4 and 5 are Muthukrislina Naidu’s paternal 
uncle’s sons. Plaintiff is a brother of defendants 
4 and 5 but taken in adoption by Muthukrishna’s 
father’s father’s brother’s son. The sixth defen* 
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dant is Mutliukrishna’s mother. Defendants 1, 2, 
3 and 6 denied the allegations in the plaint and 
contended that the document dated 21-6-1941 was 
a Will and that the adoption was true in fact and 
valid in law. The 5th defendant was ‘ex parte;’ 
the 4th defendant appeared in person and stated 
that he had no contest. On the pleadings the 
following issues were framed : 

1. Whether the plaint has not been properly 
valued and proper court-fee paid? 

2. Whether the suit is barred by les judicata? 

3. Whether defendants 3 and 4 have colluded 
with the other defendants? 

4. Whether the suit as brought is maintain- 
able? 

5. Whether the Will set up by the defendants 
is true and valid? 

5-a. Whether the will merely amounts to a power 
to adopt and so invalid for want of registra- 
tion? 

6. Whether the adoption is not valid. 

7. Whether the family members consented to 
the adoption? 

8. Whether the preferential claim of the plain- 
tiff to the village Munsif’s office is correct? 

9. To what relief, if any, is the plaintiff en-' 
titled? 

The learned Subordinate Judge held that the docu- 
ment, dated 21-6-1941 was executed by Muthu- 
krishna in a sound disposing state of mind and 
that the adoption was true. But he held that the 
document was not a Will but one confen*ing a 
power to adopt and, therefore, was invalid for 
want of registration. He further held that the 
consent of the next reversioners on the basis of 
the alleged power would not validate the adoption 
as the conferment of the power itself was held to 
be invalid. In the result he decreed the suit. De- 
fendants 1, 2, 3 and 6 prefer the above appeal. 

(3) The factum of adoption was not disputed 
before us. The learned counsel for the appel- 
lants argued that the learned Subordinate Judge 
was wrong in holding that the aforesaid document 
was not a will. The learned counsel for the res- 
pondent, while supporting the construction of the 
Subordinate Judge put upon the said document 
contended that the finding of the learned Subordi- 
nate Judge that the document was executed by 
Muthukrishna in a sound disposing state of 
mind was wrong. The other findings of the learn- 
ed Subordinate Judge were accepted by the parties. 

We shall first take the question whether the docu- 
ment dated 21-6-1941 was executed by Muthu- 
krishna in a sound disposing state of mind. 

(After discussing the evidence in the case His 
Lordship proceeded). We therefere accept the find- 
ing of the court below that Muthukrishna exe- 
cuted Ex. B. 2 in a sound disposing state of mind. 

(4) Learned counsel for the appellant then con- 
tended that the construction put upon Ex. B 2 by 
the learned Judge was not correct. He argued that 
on a fair reading of the document, it would be 
clear that it is a document of a testamentary 
character. Before we consider the contents of this 
document, it may be convenient at this stage to 
refer to the cases cited on either side to discover 
if possible rules of construction which may afford 
guidance for us to construe this document, in — 
‘MstyBhoobun Moyee v. Ramkishore’, 10 Moo Ind 
App 279 (A), the question was whether a deed of 
permission to adopt given by one Kishore AcharJ 
Chowdry to his wife Chandrabullee Debia was 
valid and whether the adoption made pursuant 
to that permission was true. That question de- 
pended upon a construction of . a document dated 
9-11-1819. The relevant portion of the document 
reads: 


“Subsequently, by the Will of God, you have given 
birth to a male child. Still, having regard to 
the future, I have again given you permission. 
If, which God forbid, the male child of your 
b(Kiy be non-existent, then you will adopt a son 
from my race (Gotra) or from a different race 
(gotra) for the purpose of performing mine and 
your ‘Shradh and other rites, and for the 
Sheba (service) of the Gods and for the succes- 
sion to the Zamindary and other property; on 
which, if the adopted son be non-existent, 
which God forbid, then you shall, according to 
your pleasure, on the failure of one, adopt ot^er 
sons in succession, to avoid the extinction of the 
‘pinda’ (funeral cake or offering); that ‘dattaka’ 
(adopted) son shall be entitled to perform your 
and my ‘shradh’ etc., and that of our ancestors, 
and also to succeed to the property.” 

In construing the document the Judicial Com- 
mittee observed at page 309 : 

"The instrument before us is merely what it pur- 
ports to be, a deed of permission to adopt; it is 
not of a testamentary character, it was register- 
ed as a deed in the lifetime of the maker; it 
contains no woids of devise, nor v/as it the 
intention of the maker that it should contain 
any disposition of his estate, except so far as 
such disposition might result from the adoption 
01 a son under it. He mentions the objects 
which induced him to make the deed — religious 
motives, the perpetuation of his family, and the 
succession to his property; but it was by the 
adoption, and only by the adoption, that those 
objects were to be secured, and only to the ex- 
tent in which the adoption could secure them.” 

The document construed by their Lordships ob- 
viously contained no testamentary disposition. 
There were no words of devise. A bare power of 
adoption was conferred on the widow and the ob- 
ject of the adoption was mentioned, namely, to 
succeed to the property. 

(5) In — ‘Bireshwar Mookerji v. Ardhachander 
Roy’, 19 Ind App 101 (PC) (B), the question was whe- 
ther a bequest was to the boy to be adopted as a 
'persona grata’ or whether it depended upon whe- 
ther the adoption was a condition precedent for 
the bequest taking effect. The testator mentioned 
in the will that the legatee was attached to him 
and his wife, and that he had a mind to give a 
portion of the property to his daughters and the 
balance to him, that he had taken the boy in adop- 
tion and that therefore he was bequeathing the 
properties to him, the Judicial Committee thought 
that he did not select the boy as an adopted son 
but for reasons independent of adoption, though 
theyv/sre likely to lead to it. On the construction 
of that will the Judicial Committee held that the 
boy took tlie bequest even though the adoption 
was held to be invalid. This decision, in our view, 
is not really relevant to the question raised before 
us. In — ‘Somasundara Mudali v. Duraiswami 
Mudali', 27 Mad, 30 (C), Benson and Bashyam 
Aiyangar JJ. had to construe a document conferr- 
ing an authority to adopt. The document in ques- 
tion was described as a will executed by Soma- 
sundara Mudali. Under the document he gave 
Vanji Anni, his wife, a power to adopt. The mate- 
rial part of the document reads: 

“I have given you authority to adopt Somasunda- 
ram, second son of Vaiyapuri Mudaliar Avergal 

I have further hereby given you authority 

to put into his possession aU the properties 
which I got under the decree in suit No. 50 of 
1899 on the file of the Subordinate Judge’s Court 
of Kumbakonam. If you are not willing to adopt 
the said Somasundaram, you shall adopt an3N 
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body you please and put the properties into his 
possession." 

The learned Judges held that the later clause 
directing her to put the adopted son in possession 
of the properties was a statement of the consequ- 
ences that should follow on the adoption. In that 
view they held that the authority to adopt being 
in wi'iting and not contained in a Will and not be- 
ing registered, it was inoperative to confer such 
authority under Ss. 17 and 49, Registration Act. 
It may be noticed that in this case there are 
no specific words of devise. In — ‘Jagannatha 
Bheema Deo v. Kiinja Behari Deo’, AIR 1922 P. C. 
162(2)(D), the Judicial Committee had another oc- 
casion to construe a document to ascertain whether 
it contained a testamentai-y disposition or whe- 
ther it only conferred a power to adopt. There 
the document was described as a Will. The opera- 
tive contents of the document were found in the 
following passage : 

‘T have consented to your adopting a son at your 
pleasure and conducting the management of the 


Lordships prefer the view of the Subordinate 
Judge. It will be observed that there are no 
direct words of gift in the Will, and that there 
was no object in giving to the adopted son pro- 
perty which he would inherit under the law 
whilst the words imputing that he would take 
the whole estate are as consistent with mere 
narrative as with gift." 

It is said by making these observations the Judi- 
cial Committee held that even though there are 
definite words of devise in a document, if they are 
unnecessary and if the adopted son would take 
the estate even if these words were not found 
in the document, the Court should hold that such 
a document is not a will. We do not think that 
the Judicial Committee intended to lay down any 
such sweeping proposition. In the case before 
them, though the words used in the document in 
a different context could be interpreted as words 
of devise, they were consistent with mere 
narrative as with gift. Therefore they held that 
in the context the words were not words of devise 



estate in the best manner. None of my heirs were only an expression of the consequences 

shall have cause to raise disputes touching this that would follow on adoption. The adopted son 
matter. This will has been executed with my would be owner of his entire properties. But we 
consent." do not understand those observations to mean 


Viscount Haldane made the following observations 
in construing the document at page 163 : 

“That standing by itself appears to their Lord- 
ships to be no more than a present authority to the 
wife to make an adoption, and there is nothing 
else of substance in the document. It may be 
that the writer was in a position under the law 
applicable to give her such power, but whether he 
was or was not, he purports to give her nothing 
else; for the references to property that occur in it 
are no more than consequences of the guardian- 
ship of the wife, and the character of being a 
Will is not established independently of these." 

(6) The document in this case also does not con- 
tain any words of devise. Strong reliance was 
placed by the learned counsel for the respondent 
on the judgment of the Privy Council in — ‘Shyam 
Pratap Singh v. Collector of Ettawah’. AIR 1946 
A. C. 103 (E). The document in that case was in 
the following terms : 

“To-day (Kumar Madho Singh) has given him 
(Maha Vindeshri Pratap Singh) to me in adop- 
tion and I have taken him in adoption. After 
my death, my adopted son, Lai Maha Vindeshri 
Pratap Singh, shall be the ‘gaddinashin’ and the 
ovaier of my entire moveable and immoveable 
property. After my death, he shall like myself, 
have all the powers. Lai Maha Vindeshri Pratap 
Singh is yet a minor, therefore during his mino- 
rity, my mother Rani Beshni Madho Kumar, who 
was my guardian during my minority, and who 
managed the entire estate very well, shall re- 
main the guardian of my adopted son Lai Maha 
Vindeshri Pratap Singh and shall manage tlie 
entire estate. I have therefore executed this 
v/ill while in a sound state of body and mind 
and after full deliberation.” 

The question was whether the said document was 
a Will within the meaning of the Indian Succes- 
sion Act. It was contended that the words “after 
my death my adopted son Lai Maha Vindeshri 

Pratap Singh, shall be the gaddinashin and 

the owner of my entire moveable and immoveable 
property” was a testamentary disposition. In deal- 
ing with that contention, Sir John Beaumont made 
the following remarks at page 106: 

“Their Lordships do not doubt that these words, 
taken out of their context, would operate as an 
effective gift of the whole of the testator’s pro- 
perty, but taking the document as a whole their 


that even if there are specific words of devise, a 
Court should ignore them and construe them as 
only a narrative. To illustrate, suppose a testator 
says in clear terms that he bequeathed his entire 
properties to the adopted son, we think it is not 
permissible as a rule of construction to hold 
that the document is not a will but only a state- 
ment of fact. Where the terms of a will are 
ambiguous and where the alleged words of devise 
are consistent with a testamentary disposition 
and also with a narrative, it is open to a Court 
on a reading of the entire document to hold 
that in the context the words are not words of 
disposition but only form part of a narrative. It 
is not necessary to multiply cases. Nor is it 
necessary to consider the cases cited by learned 
counsel for the appellants laying down general 
rules of construction of Wills. 

(7) The document is a Will if it contains specific 
words of bequest to come into effect after the 
death of the testator. If there are specific words 
of devise it is not F>^rmissible to ignore them. 
Tire validity of a Will in all its clauses is not 
a relevant consideration in ascertaining whether 
a document contains a testamentary disposition 
or is only a conferment of an authority to adopt. 
To illustrate a minor may execute a will though 
the will is invalid. See — ‘K. Viziyarathnam v. 
Sudarsana Rao’, AIR 1920 Mad 237 (F). A testa- 
ment may dispose of inalienable property or a 
property in regard to which the testator had no 
title. The document would be a will but the 
disposal clause would not operate on the proper- 
ties conveyed. So too when a member of a joint 
family makes a bequest of joint famUy property, 
the document would be a will but it could not 
confer any title on the legatee as the testator had 
no power to dispose of joint family properties. 
If under a document a power to adopt is con- 
ferred on the widow but it does not contain 
words of devise, it is obvious it Is not a 
It may be in some cases that the alleged to™ 
of devise are ambiguous and are consistent Xvith 
a narrative and a declaration of the consequeni^ 
of adoption. In such cases, having regard to the 
context, a Court may hold that the document only 
conferred a power or authority to the widow and 
the ambiguous words of devise are only a state- 
ment of the legal consequences of an adoption.. 
But where there are clear words of devise. It isj 
not permissible for a Court to ignore them and! 
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hold that the document is not a will on the 
ground that the will was invalid or for the reason 
I that even if the will had not been executed the 
!same legal consequences would flow. For the pur- 
pose of construction of a document, the validity 
'of the will or its clauses must be ignored. 

(8) Bearing the aforesaid principles in view we 
shall now proceed to construe Ex. B. 2. As much 
of the arguments turned upon the recitals in the 
document, it would be convenient to read the 
material part of the document: 

'T am aged about 45 years. I am the hereditary 
village munsif of this village. While I had 
married three wives, the first two wives died. 
The third wife alone namely, Dhanalakshmi 
Ammal is alive. I did not beget any son by any 
of my three wives. I have got only one daughter 
by my first wife. On account of the sickness 
v/herein I am now suffering from and doubt as 
to whether I would survive, it is necessary for me 
to take a suitable boy in adoption in order 
that my soul may attain spiritual salvation and 
in order that (he shall) succeed to my pro- 
perties and also to the office of the hereditary 
village munsif in my place. I am bringing up 
Ramdas the son of my brother-in-law the late 
T. S. Tirumal Rao Naidu & Laltshmi Ammal resid- 
ing at Vasudevanallur, who are my relatives, 
ss an ‘abimanaputra’ (foster son) from his 
childhood. I have a desire to take him in adoption. 
If in case it is not possible for me to take the 
said boy in adoption during my lifetime, I have 
in order that my third wife Dhanalakshmi 
Ammal shall take Ramdas in adoption for me 
given authority under this Will to my (third) 
wife the aforesaid Dhanalakshmi Ammal. The 
adopted son, namely, Ramdas who is so taken 
in adoption to me by my third wife the afore- 
said Dhanalakshmi Ammal shall like unto as 
my ‘aiirasa’ son take my properties and the 
hereditary office of the village munsif and en- 
joy them. But as the said boy who is proposed 
to be adopted is a minor, my third wife Dhana- 
lakshmi Ammal shall be his guardian and be in 
management till the minor attains majority.*' 

It will be seen from the aforesaid document that 
Muthukrishna was very anxious to take a suitable 
boy in adoption for spiritual reasons and also 
for succeeding to his properties. He was also 
bringing up Ramdas from his childhood as his 
foster son. He intended to take that boy in adop- 
tion before his death. If he did not, he gave 
power to his wife to take him in adoption. Then 
comes the following crucial recital. 

“The adopted son namely Ramdas who is so 
taken in adoption to me by my third wife the 
aforesaid Dhanalakshmi Ammal shall like unto 
as my ‘aurasa’ son take my properties and the 
hereditary office of the village munsif and en- 
joy them.” 

He appointed his wife to be the guardian and to 
be in management till he attained majority. He 
directed that the document should come into force 
after his lifetime. 

(9) The document is styled a Will. It contains 
the posthumous directions of the executant, it 
is intended as well as expressed to come into 
effect after his death. The words “take and enjoy” 
are clear words of devise. It deliberately breaks 
the line of succession. If the Will was not execu- 
ted, the widow would take a limited interest in 
the whole property. If he had taken a boy in 
adoption during his lifetime, or even if the widow 
had done it after his death, she would inherit 
her husband’s interest in joint family property 
under the Hindu Women's Rights to Property 
Act. But under the document the executant dhects 


Ramdas the second defendant to take the entire 
property to the exclusion of the widow. This is 
not a narrative of events that would happen in 
law but a conscious diversion from the natural 
course of succession. What is more, the bequest is 
to Ramdas to be taken in adoption by his wife, 
not to his adopted son. Suppose for one reason 
or other the adoption has been postponed after 
the death of the executant, nonetheless the boy 
to be adopted takes the property under the docu- 
n\ent for no alternative bequest during the inter- 
ragnum is provided for. We need not ex- 
press our opinion on the question whether 
the interest so taken would be divested if 
his adoption had not taken place. The validity 
of the will for the reason that the properties 
bequeathed are joint family properties is not of 
much relevance in this context as we are concerned 
to ascertain the testamentary character of the 
document not its validity. If the testamentary 
character is established we hold it has been 
established in this case — the document though 
not registered is admissible in evidence and the 
pov/er to adopt incorporated therein can be relied 
upon to sustain the adoption in tliis case. We 
cannot, tiierefore, agree with the Oourt below 
that Ex. B. 2 is invalid for want of registration. 
We hold that the adoption made pursuant to the 
power contained in the document is valid. 

(10) It follows that the decree of the lower 
Court is liable to be set aside and we accordingly 
do so. The appeal 'is allowed with costs here 
and in the Court below. 

B/V.S.B. Appeal allowed. 
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SUBBA RAO AND PANCHAPAKESA 

AIYAR JJ. 

State of Madras and another, Petitioners v. 
V. Srinivasa Aiyangar, Respondent. 

S. C. Civil Misc. Petn. No. 10596 of 1952, 
D/- 28/1/1953. 

Constitution of India, Art. 133(1) — Leave 
subject to condition. 

Where the point in issue appears to be 
one of general importance but not of suffi- 
cient importance to the proposed respond- 
ent to warrant the High Court in putting 
him to the expense of an appeal to the 
Supreme Court, permission will be granted 
for leave to appeal to the Supreme Court 
subject to the condition that the respond- 
ent will get his taxed costs incurred in the 
Supreme Court in any event from the 
petitioners: AIR 1923 Mad 232, Rel. on. 

(Para 1) 

The Government Pleader, for Petitioners; R. 
Kesava Iyengar, for Respondent. 

CASES CITED: 

(A) (’23) AIR 1923 Mad 232: 44 Mad IJ 217 

(B) (’09) 3 Ind Cas 786: 13 Cal WN 1127 
SUBBA RAO J.: This is an application for leave 

to appeal to the Supreme Court against our judg- 
ment in C. M. P. No. 8302 of 1950. One of the 
questions raised in the petition was whether 
S. 20 of Act 26 of 1948 applied to a post-settle- 
ment minor inam. We held the section applied. 
The Government Pleader argued that our deci- 
sion would affect innumerable post-settlement 
minor inams which have been recently notified 
under the Act. On that ground it is pressed 
that this is a fit case for appeal to the Supreme 
Court. We have no doubt that the question 
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raised is of public importance and therefore we 
should grant leave. But learned counsel for 
the respondent, while conceding that the point 
raised is of siirhcient importance, contended 
that if unconditional leave is granted his 
client’s interest would suffer. He says that 
the value of the subject-matter of the appeal 
is only about Rs. 3,000, and that if his client 
is compelled to go to the Supreme Court he 
may not be in a position to conduct the litiga- 
tion and take the risk of the costs of the appeal. 
In similar circumstances a Full Bench of this 
Court made some pertinent remarks which we 
may usefully follow. In — ‘Sethupathi v. 
Thiruneelakantan’, AIR 1923 Mad 232 (A), an 
application was made for leave to prefer an 
appeal to His Majesty in Council under S. 109 
(c), Civil P. C. corresponding to Art. 133(1) 
of the Constitution. There, as in this case, the 
value of the subject-matter was far below 
Rs. 10.000. At pages 233-234 the Chief Justice 
made the following remarks: 

“What is the duty of the Court if it thinks 
that the case is a ht one for consideration 
by His Majesty in Council but that it would 
not be right to call upon one party whose 
financial interest in the matter is small to 
incur the risk of the costs of the appeal? As- 
suming the decision in — ‘Clarke v. Brajen- 
dra Kishore’, 13 Cal W N 1127 (B), is right 
and in my judgment in view of the fact that 
that case went before the Privy Council and 
special leave to appeal was granted and it 
was not then suggested that the Calcutta 
High Court could have itself imposed any 
condition, it is not possible for this court to 
hold othenvise, the only course open to us is 
to refuse leave and to leave the appellant, 
if so advised, to apply to the Privy Council 
for special leave. 

“During the hearing of these applications 
we asked the appellant whether he would be 
prepared to agree to a condition that he 
should be liable for the costs of the defen- 
dants as between solicitor and client in any 
event. This by his counsel he definitely re- 
fused I think in such cases, the only safe 

course is to refuse leave stating, if it be the 
case, that the point in issue appears to be 
one of general importance but not of suffi- 
cient importance to the proposed respondent 
to warrant this court in putting him to the 
expense of an appeal to the highest tribunal.” 

We asked the Government Pleader whether 
his clients would be willing to a condition that 
they should be liable for the costs of the res- 
pondent in any event. It is represented to us 
today that they are willing to do so. This 
application is therefore granted, subject to the 
condition that the I’ospondent will get his taxed 
costs incurred in the Supreme Court in any 
event from the petitioners. 

A/V.S.B. Application allowed. 
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SUBBA RAO J. 

Thirugnanasambandham Pillai, Managing 
Trustee, of Nangur Sri Narayanaswami Saniiidhi 
Dwadasi Kattalai, Appellant v. Ramachandram 
Pillai and others. Respondents. 

Second Appeal No. 510 of 1949, D/- 10-12-52. 

Civil P. C. (1908), S. 92 — Advocate-General’s 
sanction. 


A suit by one managing trustee for rendi- I 
tion of accounts against the other trustee I 
during the period of his turn, is maintain- 
able without the sanction of the Advocate 
General under S. 92, Civil P. C. But posses- 
sion cannot be delivered to him after ex- 
piry of his turn. AIR 1943 Mad 466 (FB), 

Eel. on. ' (Para 5) 

Anno: Civil P. C., S. 92 N. 2, 23. 

S. Sitarama Iyer and S. Rajaraman, for Appel- 
lant; K. Venkataramani, for Respondents. 

CASE CITED: 

(A) (’43) AIR 1943 Mad 466: ILR (1943) Mad 619 
(FB) 

JUDGMENT : This second appeal arises out of 
O. S. No. 297 of 1946, a suit instituted by the 
appellant for rendition of accounts for the peri^ 
from 13-4-1945 to 13-4-1946 by the first defendant 
of the plaint Kattalai and to direct the first de- 
fendant to hand over to the plaintiff the amount 
due to the Kattalai and also the moveables, docu- 
ments, vessels and accounts belonging to the Kat- 
talai and possession of the Kattalai building and 
for costs of suit. 

(2) Tlie Vellalars of Nangur have been conduct- 
ing a Dwadasi Kattalai for a number of years. 

On 19-5-1922, an arrangement was arrived at for 
the due management of the Kattalai and it was 
embodied in an agreement, Ex. P. 1. Under that 
ogreement five persons, Ayj'ani Pillai, Swami- 
natha Pillai, Kanakasabai Pillai, Selvanaya- 
gam Pillai and Thyagaraja Pillai, were constitut- 
ed as Vicharanakartas of the said Kattalai. One 
of the material terms of the agreement was that 
“all transactions relating to the said charity, re- 
ceipts and expenditure shall be conducted and 
done by Ayyai'u Pillai and Ramachandra Pillai 
on behalf of Kanakasabai wdth our consent and, 
as between the two, as per the lot cast today, 
Ayyaru Pillai shall first manage and then Rama- 
chandra Pillai, each managing for one year by 
turns. “It was also provided that the Managing 
trustee of the charity should, on the New Year 
day of every year, in the Sannadlii of Narayana- 
swami and at the assembly of all the members 
of their community, render account of the re- 
ceipts and expenditure to all the members of the 
community and hand over all the articles, ac- 
counts and records to the Managing trustee of 
the next year. If any one of the aforesaid five 
membci*s died, the agreement provided that the 
oldest member of the family of the deceased 
should accept it at the end of the year ^d 
manage and he sliould conduct himself according 
to the terms of the aforesaid agreement. 

(3> Subsequent to the agreement, Ayyaru died. 
After the death of Ayyaru, the management of 
the Kattalai was carried on in turns of one ye^ 
each by the eldest member in the family of the 
said Ayyaru and Ramachandra^ Pillai. It 
disputed that after Ayyaru’s death, the eldest 
member of the family, Rajagopala Pillai, managed 
during his lifetime, and after his death, ^e 
eldest member of the family, Ganapathia 
managed during his lifetime, and thereafter Giw- 
nasambandam Pillai, the plaintiff, became the 
trustee. All the aforesaid three persons manage 
the Kattalai during the turn allotted to 
ancestor, Avvaru Pillai. The last turn of the 
plaintiff expired on 13-4-1945. The next year, the 
Kattalai was in the management of the first defen- 
dant. The next turn, according to the arra^e- 
ment, was the turn of Ayyaru. If the previo^ 
practice was followed, the plaintiff should be in 
the management durii^ that year. But the other 
trustees issued a notice to him on 5-6-1946 in- 
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forming him that he had no right to manage. 
The suit was, therefore, filed for directing the 
first defendant to render a true account for one 
year of liis turn and for delivery of possession 
of the building. Both the courts held that the 
plaintiffs failed to establish that he was the 
managing trustee for the year in question. They 
aiso held that, even on the assumption that he 
^ was the managing trustee, the suit was not main- 
tainable, as the sanction of the Advocate General 
was not obtained under S. 92, C. P. C. They also 
expressed the view that, even if the plaintiff's 
case v/as true, as the year had run out, he would 
not be entitled to take possession of the building. 
In the result, the suit was dismissed. The plain- 
tiff preferred the above appeal. 

(4) The first question therefore is, whether, 
under Ex. P. 1, the plaintiff would be entitled to 
manage the Kattalai during I946-f7. Under the 
agreement, the five persons mentioned therein 
were constituted Vicharanakartas. lyyaru & Rama- 
chandra were constituted managing trustees by 
turns. If any one of the live trustees died, the eldest 
member of the family would succeed to his office. 
He should conduct himself according to the terms 
of the aforesaid agreement. There is no express 
recital in the document indicating who should 
take over the turn of Ayyaru Piilai or Ramachan- 
dran Piilai, if any of them happened to die. But, 
in my view, a reasonable interpretation should 
be put on the document consistent with the 
express words used so as to avoid any lacuna. 
If the interpretation of the learned Judge be ac- 
cepted, there would be an obvious lacuna.. If 
Ayyaru or Ramachandra Piilai died, there would 
not be any provision for taking over the turn of 
the deceased manager. On the other hand, a fair 
reading of the entire document shows that the 
intention of the parties was to provide for the 
eldest member of the family of the deceased gett- 
ing into the shoes of the deceased. He was direct- 
ed to conduct himself according to the terms of 
the aforesaid agreement. One of the terms was 
that Ayyaru and Ramachandra Piilai should 
manage by turns. The member succeeding Ayyaru 
or Ramachandra would therefore be entitled to 
manage the Kattalai in accordance with the turns 
provided under the agreement. That this must 
have been the intention of the parties to Ex. P, i 
is obvious from the conduct of the parties after 
the death of Ayyaru. For about 25 years, the 
parties interpreted the document to mean that 
the persons succeeding Ayyaru should also succeed 
to his rights to manage the charity during his 
turn. I ^ould therefore differing from the courts 
below, hold that the plaintiff was entitled to his 
turn of management under Ex. P. i. it is not 
disputed that, if the terms of Ex. P. i were follow- 
ed, as interpreted by me the plaintiff would be 
entitled to manage from 13-4-1946 to 13-4-1947 But 
the courts below were right in not decreeing to 
him possession of the house, as the year of his 
turn had run out. 

(5) I cannot agree with the view of the learned 
Subordinate Judge that the suit was bad because 
the sanction of the Advocate-General was not 
obtained. This was a suit by one managing trustee 
for rendition of accounts against the other trustee 
during the period of his turn. The learned Judge 
relied upon a judgment which had been Ov^erruled 
In — ‘Tirumalai Tirupati Devastanams Committee 
V. Krlshnayya’, AIR 1943 Mad 466 (F.B.) (A) it 
has been held that a suit of that character would * be 
maintainable without the sanction of the Advo- 
cate General. 

(6) The decree of the lower court is therefore 
modified and the fii-st defendant is directed to 


render account to the plaintiff for his manage- 
ment of the Kattalai from 13-4-1945 to 13-4-1946. 
The appeal is allowed with half costs here. The 
parties will bear their own costs in the courts be- 
low. 

(7J No leave. 

B/D.R.R. Appeal allowed- 


A.I.R. 1953 MADRAS 745 (Vol. 40, C. N. 285> 

SOMASUNDARAM J. 

In re V. Bayamma and others, Petitioners. 

Criminal Revn. Case No. 11 of 1953 and Cri 
Revn. Petn. No. 11 of 1953, D/- 18-2-1953. 

Criminal P. C. (1898), S. 476 — Complaint 
when not proper for offence under Penal Code 
(1860), S. 193. 

Where there is a doubt in the mind of 
the District Magistrate whether the state- 
ments made in his court are false or whe- 
ther the earlier statements made in the 
preliminary investigation are false then un- 
less he specifically and clearly finds that 
, the statements made in court are false, he 
should not order prosecution for the 
ofl'ence under S. 193, Penal Code. AIR 1941 
Eoni 408, Foil. (Para 3) 

-Anno: Cr. P. C., S. 476 N. 11 Pts. 19 to 21. 

P. Basi Reddi and K. V. Raghunatha Reddi, 
for Petitioners; A.sst. Public Prosecutor, for the 
State. 

CASES CITED ; 

(A) (’41) AIR 1941 Bom 408: 

ILR (1942) Bom 26: 43 Cri LJ 167 

(B) (TO) 6 Ind Cas 476: 37 Cal 618 (SB) 

ORDER : This revision is filed against an order- 
directing a complaint to be filed against the peti- 
tioners for an offence under S. 193, I. P. C. The 
facts which led up to this complaint are these : 
On 3-11-1950 at about midnight one Bayamma who 
is now sought to be prosecuted as the first ac- 
cused was stabbed on her buttocks. Her son-in- 
,law who is now sought to be prosecuted as the 
second accused was sleeping nearby and he rushed 
to the place on hearing her cries. The other 
two accused, the servants of Bayamma were said 
to have been sleeping near her. It is stated that 
she saw five persons at tne time of the occurrence 
and mentioned the names of four persons and the 
fifth one could not be identified by her. P. W. 2, 
the son-in-law, gave information to the Police* at 
about 2 a.m. implicating the four names which 
she mentioned and also mentioning that there 
was another person concerned in the offence The 
woman was taken to the Pulivendla hospital and 
on account of her serious condition Sub Magis- 
trate came and took a dying declaration from 
her. In this dying declaration she reiterated the 
names of the four persons whom she mentioned 
to P. V/. 2 and whose names were given to tlie 
Police at 2 a.m. by P. w. 2 and that another per- 
son whom sne could not identify was also pre- 
sent. Statements under S. 164, Cr. P. C., were also 
recorded from the two servants Gangadu and 
David who, as already stated, were said to have 
been sleeping near her. They supported her story 
that the fo.ir persons mentioned by her in her 
dying declaration and mentioned by P. W. 2 in the 
information to the Police along with another were 
concerned in the attack. After investigation a 
charge sheet was filed against the four persons 
mentioned in the first information and in the 
dying declai’ation. At the time when the enquiry- 
started, Bayamma was examined as P. W. 1, her 
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soii-:n-law as P. W. 2 and the two servants as 
p. Ws. 3 and 4. All of them went back on their 
earlier statements and stated that they could 
not identify the assailants. The accused in the 
case were, therefore, discharged. The committing 
Magistrate thereupon filed a complaint against 
the petitioners therein, for an offence under S. 195 
read with S. 199, I. P. C.. against Bayamma. under 
S. 211. para. 2 of the I. P. C.. against P. W. 2, 
her son-in-law, and under S. 195. I. P. C., agauist 
the servants P. Ws. 3 and 4. 

(2> Against the order of the committing court, 
an appeal was preferred to the District Magistrate. 
The District Magistrate after going into the whole 
matter fully observes as follows in para. 33 of his 
order : 

“I am satisfied therefore that these witnesses 
stated the truth in the early stages of this case 
and that they intentionally gave false evidence 
in the preliminary enquiry.” 

If the District Magistrate has stopped there, I 
would not have interfered with his order. But he 
proceeds further and states as follows: 

“At any rate there is reasonable doubt as to 
which of these two contradictory statements is 
false. In any event, an offence punishable under 
S. 193, I. P. C., appears to have been committed 
by each of these appellants." 

He then directed a complaint to be filed against 
all of them under S. 193, I. P. C. In revision it is 
contended by Mr. Easi Reddi appearing for the 
petitioners relying on — ‘Emperor v. Ningapa 
Ramappa’, AIR 1941 Bom 408 (A), that in such 
circumstances as here where the Magistrate is 
not quite sure as to which of the statements is 
false, no prosecution should bo launched. At any 
rate without finding specifically that the state- 
ment made before the court is false, prosecution 
should not be launched against these petitioners. 
In the judgment above referred to Beaumont C. J. 
follows a decision of a Special Bench of the Cal- 
c\itta High Court in — ‘Emperor v. Tripura Shan- 
kar Sarkar’, 37 Cal 618 (S.B.i (B). wherein the 
Chief Justice Sir Lawrena^ Jenkins observed as 
follows : 

“This. then, is how matters stand. The court 
is convinced that of the contradictory statement 
now under consideration those made in this 
court were true, but those before the Magistrate 
were false; and on a careful consideration of 
the events leading up to the examination before 
the committing Magistrate. & of the conditions 
under which that examination was conducted. 


which of the statements is true and which is false, ] 
I am compelled to set aside his order directing a 
complaint to be filed against these petitioners 
for an offence under S. 193, I. P. c. 

(4) The next question is whether these peti- 
tioners should be prosecuted for any offence at 
all. So far as Gangadu and David are concerned, 
they are only servants of Bayamma and in my 
opinion, interests of justice do not require that 
they should be prosecuted for any offence at all 
and no complaint shall be laid against those two 
persons for any offence. But so far as Bayamma 
is concerned, she undoubtedly gave a statement 
to the Magistrate in what is called a dying decla- 
ration implicating four persons by name. Accord- 
ing to her evidence in court this must be false 
and she knew it to be false and still she made 
that statement to him. I think that will fall under 
S. 211, I. P. C., and the interests of justice requires 
that persons who gave such false information 
should not be allowed to go scot-free. A complaint 
bv the proper authority as required by the provi- 
sions of S. 195, Cr. P. C.. will be laid a^u^t 
her for an offence under S. 211, I. P. C. Sunilarly, 
the son-in-law after telling the police that his 
mother-in-law Bayamma told her about the four 
names, now tells in court that the mother-m-law 
did not say so. He has undoubtedly then falsely 
moved the police for the purpose of takmg pr(> 
ceedings against those persons. His act will lau 
under's. 182, I. P. C. Under S. 195(1), Cr. P. C., 
the Police officer i^l have to file a complaint 
against him for an offence under S. 182, I- P- 
In this order I am only indicating broadly for 
what offences they might be prosecuted. It is 
open to the police to examine more carefully me 

various provisions imder which Bayainma and her 
son-in-law who was exammed as P. W. 2 shOiua 
be properly prosecuted. They need not be 
merely by what is stated in this that 

Bayamma should be prosecuted ui^er S. 211, i. b. 
C..' and P. W. 2 under S. 182. I. P. C. For 
offences as appear to them (except 193 or WS 
199 I P. C.) to have been committed by the^ 
persons, the authorities wUl examine oarefully 
Hie a complaint agmnst both of them, ^ ^ 

opinion, it is necessary to check such false com- 
plaints which are frequently filed. 

(5) With these observations, the petition is 
allo^d and the orders of the lower courts are set 

g Order accordingly. 


we are clearly of opinion that the sanction 
sought should not be given. Had Tripura repeat- 
ed here the false story he told before the Magis- 
trate. no such application as the present would 
have been made; is it to be granted because 
he told the truth here? Certainly not." 

After quoting the above observations, Beaumont 
C. J. observed that in his opinion 
“that reasoning applies, nob only when the court 
is satLsfied that it is earlier statement, which 
is false, but also when the court is not satisfied 
to the contrary.” 

(3) In this case the District Magistrate, though 
ho finds in the earlier portion in para. 33 of his 
judgment that the statement made in court is 
false, states later on that there is reasonable doubt 
as to which of the two contradictory statements 
is false. There is a doubt in the mind of the 
District Magistrate whether the statements made 
in court are false or whether the earlier state- 
ments are false. Unless he specifically and clear- 
ly finds that the statements made in court are 
false he should not order prosecution for the 
offence. In view of the doubt expressed as to 
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full bench 

fAMANNAR C. J., 

VENKATARAMA AIYAR JJ. 

1 re D. Rajamannar and others. Appellants. 

. R. No. 9132 of 1952 (Appeal No. Nil of 

2 sought to be preferred to the High Court), 

12-3-1953. „ _ 

1 ) Suits Valuation Act (1887), S 9 — 

Icr — R. 2 (framed by the . Madras 
irfc in 1943) — Suit to obtain declarator 


— Court-fee payable. 

In a suit filed to obtain a. declaratory 
decree where no consequential r^i®^ 
prayed and which does not fall within we 
category of suits provided for by S, 7(iy-A), 
Court-fees Act, court-fee is not leviable on 
an ‘ad valorem* basis on the value of the 
subject-matter of the suit computed in 
cordance with R. 2. AIR 1951 Mad 79^ 
Expl. (Para 21) 
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(b) Court-fees Act (1870), Sch. I, Aii:. 1 — 
"‘Not otherwise provided for in this Act.” 

The words ‘‘not otherwise provided for in 
this Act” should not be understood to refer 
to anything except a provision for the 
actual fee leviable. It does not refer to the 
provision for computation of values. If 
there is any other article in either Sch. I 
or Sch. II which provides for a fee on any 
particular class of plaints, then that provi- 
sion will govern and Art. 1 of Sch. I will 
have no application. (Para 16) 

Anno; Court-fees Act, Sch. I, Art. 1 N. 4. 

<c) Suits Valuation Act (1887), S. 9— Scope. 

It is not correct to so construe S. 9 as to 
confer a power on the High Court to pro- 
vide for a separate class of suits not falling 
within any of the classes mentioned in the 
body of the Court-fees Act or in the sche- 
dules. Nor can a rule framed under S. 9 
of that Act decide whether court-fee should 
be calculated on an ‘ad valorem* basis or on 
a fixed fee basis. (Para 17'> 

Anno: Suits Valuation Act, S. 9 N. 1. 

Ob;^ct*of — 

The object of the Suits Valuation Act is 
to prescribe the method of valuing certain 

the purposes of determining the 
^risdiction of Courts with respect thereto. 
The Act contemplates suits in which the 

vaVup different from the 

value for purposes of jurisdiction. 

Anno; Suits Valuation Act. Preambll i. 

W. Kothandaramayya, for Appellants" The 
Government Pleader, for the State ’ 

CASE CITED; 

(A) (’51) AIR 1951 Mad 793; 

ILR (1951) Mad 751 

simBA®'' R the Pull Bench by 

15™0A952)^ RAMASWAMI JJ., dated 


Plaint or Memorandum of Appeal in 'a suit 

the Plaim is presented to or 


This was referred by one of us to a Bench 
of two Judges in view of the importance of the 
question raised. The facts are fully stated in 
the order of reference and it is not necessary 
to restate them in detail. 

(2) O. S. No. 45 of 1949 on the file of the 
Subordinate Judge’s Court of Chittoor was insti- 
tuted by two of the daughter’s sons of one Chen- 
chiah as presumptive reversioners to his estate 
for a declaration that the compromise decree in 
O. S. No. 10 of 1944 is not binding on the rever- 
sioners and for the appointment of a receiver 
to the estate of late Chenchiah to manage his 
properties and to prevent waste. The suit was 
dismissed and the plaintiffs preferred an appeal 
The Master held that R. 2 of the Rules framed* 
under the Suits Valuation Act and Art. 1 of 
Sch. I. Court-fees Act applied to the first relief 
and that court-fee should be paid ‘ad valorem’ 
on the value of the property i.e., the subject- 
matter of the decree. A Bench of this Court 
consisting of Rajamannar C. J. and Viswanatha 
Sastri J. held in — ‘Narasamma v. Satyanara- 
yana’, AIR 1951 Mad 793 (A), that R 2 of the 
Rules framed under the Suits Valuation Act 
would apply to such a case. The learned Judges 
observed at page 795 : 

“Even if the plaintiff in the subsequent suit be 
considered not to have been a party to the 
prior suit, still if he sues to set aside the 
decree in that suit. R. 2 of the Court-fees 
Rules would govern the case and ‘ad valorem’ 
court-fee v/ould be payable.’’ 

(3) The learned counsel for the appellants con- 
tended that the said R. 2 is invalid on the 
ground that the High Court has no legal com- 
petence in making the rule so as to substitute the 
fixed court-fee payable under Art. 17-A of Sch. U? 
for one payable on ‘ad valorem' basis The 
relevant provisions of the Court-fees Act, the 
Suits Valuation Act and the Rules framed under 
the Suits Valuation Act by the High Court may 
now be read : 

(4) Art. 17-A of Sch. n, Court-fees Act: 


where no consequential relief is 
prayed 


the^ memorandum of appeal is 
agaiost the decree of a District 
Munsif’s Court or the City Civil 
Court 

A District Court or a Sub-Court 


Fifteen rupees 


Valuation Act" 

When the subject-matter of suits of anv cla.<r 

Cour^f«^ 

cl. (d) is ’ such that in' the^SpinYon^^f* th^High" 
Court it doeG not admit of being satisfactory^ 
valued, the mgh Court may, wffh the p^S 
sanction of the State Government, direct that 
suits of that class shall, for the ‘Dumosp*: rtf 
the Court-fees Act. 1870. and of thfe and 
any other enactment for the time being 
force, be treated as if their subject-matter weS" 
of such value as the High Court thinks m* 
to specify m this behalf” 

(6) Rules for valuation of certain ctoses of suits 
The preamble reads; ^ 

“Whereas the subject-matter of suits of the 
hereinafter mentioned is such. tlSt in thi" 
opinion of the High Court, it does not admit 
of bemg satisfactorily valued, the High Court- 
under and by virtue of the authority conferred 


a, Sub-Coutfc Hunclrel rupees if the value for 

purposes of jurisdiction is less 
than ten thousand rupees; five 
hundred rupees if such value is 
ten thousand rupees or upwards. 

on it by S. 9, Suits Valuation Act (7 of 1887) 
and with the previous sanction of the Provin- 
cial Government, issues the following direction 3 
with regard to the valuation of such suits for 
purposes of the Court-fees Act (7 of 1870) and 
of the Suits Valuation Act.” 

(ii) In suits for a declaration or for an in- 
junction consequent on a declaration that a 
decree for money or any other property having 
a money value is not binding on the plaintiff 
who was not a party to the decree, the subject- 
matter of the suit shall for purposes of • juris- 
diction and court-fee be valued at the amount 

or value of the property for which the decree 
was passed.” 

(7) Under S. 9, Suits Valuation Act, the High 
Court has power to specify the value of the 
subject-matter of suits of any class under the 
Act, except those specifically exempted, if in its 
opmion the subject-matter does not admit of 
being satisfactorily valued. Such valuation is 
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for the purposes of the Suits Valuation Act, the 
Court-fees Act and any other enactment for the 
time being in force. Tlie Court-fees Act and the 
schedules provide tor two classes of suits: (i) 
suits in regard to which cour^fee is payable on 
the ‘nd vaiorem’ basis, and (ii) suits in respect 
whereof fixed court-fee is payable. 

f8) In regard to the former suits under the 
Court-fees Act, the subject-matter is valued on 
different principles — market, notional and arbi- 
trary values (see S. 7). In the case of suits 
covered by Art. 17-A, Sch. II, the court-fee 
depends upon the forum as well as the value for 
purposes of jurisdiction. But, in either case, the 
court-fee is not on ‘ad valorem’ but on a fixed 
ba:is, though var^’ing with the value of the sub' 
ject-matter for purposes of junsdiction. Though 
under S. 9. the High Court is given power th 
fix the valuation of the subject-matter of a suit 
for the purposes of the Suits Valuation Act and 
the Court-fees Act. it does not either expressly 
or by necessary implication confer on it a power 
to change the principle adopted by the Court- 
fees Act for fixing the court-fee. It cannot 
convert the ‘ad valorem’ basis into fixed basis or 
'vice versa’; nor does R. 2 framed by the High 
Court attempt to alter the basis. The rule only 
siiys that in cases of suit-s for declaration that 
a clocTcc for any property, having a. money value, 
is not binding on the plain tift', who is not a party 
to the decree, the subject-matter of the suit shall 
for purooics of jurisdiction and court-fee be 
valued at the value of the property for which the 
decree was passed. But it does not say that the 
court-fee should be calculated ‘ad valorem’ on the 
value of the subject-matter of the suit. The 
rule f rained by the High Court is consistent 
witii th^ scheme of the Court-fees Act. To illus- 
trate. the fixed court-fee payable under Art. 17-A 
of Sch. II will depend upon the value fixed by 
(he High Court for purposes of jurisdiction under 
R. 2. i.e., if .such a suit is filed in tlie District 
Court or a Subordinate Court, court-fee of Rs. 
100 has to be paid if the value fixed by the 
High Court for purposes of jurisdiction is less 
than Rs. 10.000 and Rs. 500 if such value is 
R'. 10.000 or upwards. Tlie rule therefore is 
valid but it does not compel a party to pay 
under Art. 1 of Sch. I, Court-fees Act *ad 
valorem’ court-fee on the value so fixed. We 
cannot therefore with great respect agree with 
the observations made by the learned Judges in 
~ ‘AIR 1951 Mad 793 (A)’, but as the question 
relates to one of com't-fee, it is not advisable t-o 
have two conflicting Bench decisions on the 
same question. It is necessary to have an autho- 
ritative decision of a Full Bench. We, therefore, 
refer the following question to the Full Bench : 

“Whether, in a suit filed" to obtain a declara- 
tory decree, where no consequential relief is 
prayed or in an appeal filed against a decree 
in that suit, the plaintiff or the appellant, as 
the case may be, is liable to pay court-fee on 
the ‘ad valorem’ basis on the value of the 
subject-matter of the suit fixed under R. 2 of 
the Rulej for the valuation of certain classes 
of suits framed by the High Court.” 

(9) The papers will be placed before the learned 
Chief Justice for constituting a Full Bench. 

OPINION 

(10) RAJAMANNAR C. J. : The question re- 
ferred to the Full Bench is as follows: 

“Whether, in a suit filed to obtain a declara- 
tor3^ decree, where no consequential relief fis 
prayed or in an appeal filed against a decree 
in that suit, the plaintiff or the appellant, as 
the case may be. is liable to pay court^fee 
on the 'ad valorem’ basis on the value of the 


subject-matter of the suit fixed imder R. 2 of I 

the Rules for the valuation of certain classes I 

of suits framed by the High Court.” I 

The question has been amply discussed first by I 
the Master, then by Subba Rao J, on a reference I 

to him under S. 5, Court-fees Act and again by I 

a Division Bench consisting of Subba Rao and I 

Ramaswami JJ. It is not therefore necessary to 1 

state at great length the various arguments which I 

could be put forward for either point of view. I 

(11) The proposed appeal arises out of a suit i 

filed in the Court of the Subordinate Judge of 1 

Chittoor by two of the daughter’s sons of one 1 

Chenchiah Chetti for a declaration that the com- I 

promise decree passed in O. S. No. 10 of 1944 I 

on the file of the same Court was not binding 

on them and for the appointment of a receiver 
to manage the properties of the late Chenchiah 
Chetti Tlie plaintiffs were not parties to the 
prior suit. That suit was brought by one of 
the daughters of Chenchiah Chetti against the 
other daughters and Vediah Chetty the husband 
of the first daughter for partition of the proper- 
ties. In that suit the plaintiff therein claimed 
that certain properties belonged to the estate of 
Chenchiah Chetti and did not belong to Vediah 
Chetti who was claiming them as his own. It 
ended in a compromise decree imder which 
Vediah Chetti and his children were given a 
large number of items. It is in respect of this 
compromise decree tliat the plaintiffs now seek 
for a declaration that it is not binding on them 
as reversioners to the estate of Chenchiah Chetti. 

(12) Before us it is common groimd that the 
relief of appointment of a receiver was not con- 
sequential on the declaration that the compro- 
mise decree was not binding on the plaintiffs. It 
wa> also practically admitted by the learned 
Government Pleader that the suit did not faU 
v/ithin S. 7 cl. (iv-A). Court-fees Act as amended 
by the Madras Legislature. We must therefore 
take it that the suit was rightly framed as a 
suit for a mere declaration that the compromise 
was not binding on the plaintiffs. Prima facie 
such a suit would fall under Art. 17-A (1) of 
Sch. II to the Court-fees Act which rims 

“Plaint or Memorandum of Appeal in a suit to 
obtain a declaratory decree where no consequen- 
tial relief is prayed.” 

Tlie proper fee leviable for such a suit und^ 
that ArUcle depends upon firstly, the Court to 
which the plaint is presented and secondly, when 
the plaint is presented to a District Court or a 
sub-Court according to the value for purposes oi 
jurisdiction. If such value is less than 
10.000 the fee is Rs. 100. If such value is Rs. 

lo!o00 or upwards the fee is Rs. 500. . . 

(13) The question for consideration is. what is 
the effect of R. 2 of the Rules fram^ by the 
High Court of Madras in exercise of the powr 
conferred on it by S. 9, Suits Valuation Act. The 

rule runs as follows : . . i 

“In suits for a declaration or for an injunction 
consequent on a declaration that a decree iot 
money or any other property having a money 
value is not binding on the plaintiff who 
not a party to the decree, the subject-matter 
of the suit sliaU for purposes of junsdictm 
and court -fee be valued at tjie amount or 
value of the property for which tlie decree was 

passed; ^ 

Provided that if the value of the 
or the interest which the plaintiff seeks to w 
declared not liable for the decree is les th^ 
the value of the decree tlie plaint shall bC 
valued as if it were one for the posseision 01 
such property or interest,” , 

(14) This rule came into operation on . 
from 1-11-1943. There can be no doubt that the ) 
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present suit does fall within the scope of this 
rule. This is a suit for a declaration that a decree 
in respect of property having a money value is 
not binding on the plaintiffs who were not 
parties to the decree. 

(15) Tlie value of the subject-matter must 
therefore be computed at the value of the pro- 
perty for which the decree was passed. Un- 
doubtedly, this value will deteimine the Court 
which will be competent to entertain the suit 
The rule provides that the value so computed 
will also be the value for purposes of court-fee 
payable. The answer to this question depends 
entirely on the provisions of the Court-fees Act. 

(16) The actual amoimt or rate of court-fee 
leviable on a plaint is found in the Court-fees 
Act only in two schedules. Under Sch. I the 
fee is calculated on an ‘ad valorem’ basis. Sche- 
dule II provides for cases in which a fixed fee is 
leviable. In the body of the Act S. 7 embodies 
tne rules as to the computation of the amount 
of fee in certain classes of suits according to 
the value of the claim or relief sought. When 
the v^ue of the claim or relief is ascertained 
according to these rules, for a calculation of the 
proper fee one has to turn to Art 1 of Sch. I 
That Article provides ‘inter alia’ * for a plaint 
presented to any civil Court not otherwise pro- 
vided for in the Act. The words “not otherwise 
provided for in this Act” should not be under- 
stood to refer to anything except a provision 
for the actual fee leviable. It does not refer to 
the provision for computation of values. If there 
is any other Article in either Sch. I or Sch. II 
which ppvides for a fee on any particular class 
Of plaintS; then that provision* will govern and 
Art. 1 of Sch. I wiU have no appUcation Other- 
Wise, it will apply. 

To give an example, there is no provision 
otherwise m Sch. I or Sch. n for a plaint in 
a suit for possession of land. Therefore for 
such suits Art. 1 of Sch. I WiU apply so far 
as the rate of court-fee is concerned. The fee 
wU have to be calculated at the proper rate on 
the amount as computed imder S. 7 (v) of the 
Act. Likewise, a suit for relief under S. 92, Civil 

specifically provided for in Art 17 (iU) 

D Provier fee is a fixed fee of 

Rs. 50. To such a plaint Art. 1 of Sch I wiU 

^ already mentioned 

above there is a specific provision for a suit to 

decree where no consequen- 
tol reUef is prayed in Art. 17-A (1) of Sch. n. 

To a suit for that class Art. 1 of Sch. II wiU 
ha^ no application, it must foUow on a plain 
reading of the material provisions of the Court- 
fees Act including the schedules that the fee 
cannot be calculated on an ‘ad valorem* basis. 

(17) In my opinion, it is not correct to so con- 
strue S. 9, Suits Valuation Act as to confer a 
power on the High Court to provide for a 
separate class of suits not falling within any of 
the classes mentioned in the body of the Court- 
fees Act or in the schedules. Nor can a rule 
framed under S 9 of that Act decide whether 
cou^fee should be calculated on an ‘ad valorem* 
basp or on a fixed fee basis. The object of the 
Suits Valuation Act is to prescribe the method of 
valuing certain suits for the purposes of deter- 
minmg the jurisdiction of Courts with respect 
thereto. The Act contemplates suits in which 
the court-fee value may be different from thp 
value for purposes of jurisdiction. 

A suit for possession of land must be valued 
for purposes of court-fee according to the rule 
laid down in S. 7 para, (v). Court-fees Act. But 
tlie value of such a suit for purposes of juris- 
^ction may be different if the Provincial Gov- 
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emment makes rules for determining the value 
of the land for purposes of jurisdiction on a 
different basis (S. 3 (1) ). Under S. 8, as regards 
CGrtain classes of suit^ tii6 value as dsterminable 
for the computation of court-fees and the value 
for purposes of jurisdiction are the same Sec- 
tion 9 deals with that class of suits which does 
not admit of being satisfactorily valued and pro- 
vides that the High Court may provide for the 
valuation of such suits. The section then 
declares that the valuation so computed shall 
be the valuation both for the purposes of the 

Court-fees Act and for the purposes of the Suits 
Valuation Act. 

(18) I do not therefore read R. 2 framed under 

S. 9, Suits Valuation Act as interfering in anv 
manner with the scheme relating to the classi- 
fication of suits provided in the body of 
the Court-fees Act and its schedules. Take 
for instance, a suit to obtain a declaration that 
an alleged adoption is invalid. Such a suit in 
terms^ falls within para, (iii) of Art. 17-A of 
Sch. II and a fixed fee is leviable thereon. It 
S Py a rule made imder S 9 

take such a suit out 
make it a suit 

for which court-fee is leviable ‘ad valorem’. If 

the rule were to be construed to have this effect 

o excess of the powers conferred by 

S. 9, Suits Valuation Act. ^ 

(19) This reference tp a Full Bench really be- 

came necessary because of the observations con- 
fined in the decision of a Division Bench of 
this Court to which I was a party in ‘AIR 

was a suit in which 
the plaintiff prayed for the cancellation of the 
decree in a suit to which she was *eo nomine’ a 
^ What she ^leged was that she was im- 
^ suit as a major while she was 
still a mmor. Actually she had engaged a 

pleader for her, and she gave evidence in the 
sint. It was contended that the suit fell within 
Art. 17-A (1) of Sch. H because the decree must 

was held that the 
suit fell within S. 7 (iv-A) of the Act. Viswa- 
natha Sastri J. who delivered the judgment of 
the Bench observed thus: 

“The distinction between a decree to which the 
plaintiff was a party and a decree to which he 
was not a party and the distinction between 
void and voidable decrees, may be relevant in 
connection with other branches of the law 
as for instance, in determining the period of 
limitation applicable to a suit to set aside the 
decree and the rights of innocent third parties 
who have acquired for value an interest in 
the subject-matter of the suit. But so far as 
the Court-fees Act is concerned, a suit bv a 
party to the decree, which is ‘ex facie* regular 
and wthm the jurisdiction of the Court, to 
have It declared void as against him is taken 
out of Art. 17-A of Sch. II and S 7 (iv) (c) 
and brought within S. 7 (iv-A) of toe Act.’* 

(20) I may point out that on behalf of the 
Goverimient toe only provision relied upon was 
S. 7 (iv-A), Court-fees Act and the arguments 
were c^fined to a discussion of that provision 
and Art. 17 A (l) of Sch. II of the Act. But 
the learned Judge apparently thought that ‘ad 
valorem* court-fee would be payable on the value 
of the subject-matter of toe suit under R. 2 of 
the Rules framed under S. 9, Suits Valuation 
Act above-mentioned. The learned Judge ex- 
pressly mentioned the fact that the rule was not 
brought to the notice of the Bench by the 
learned counsel in the case. Strictly speaking, in 
view of the decision of the Bench that toe suit 
would be governed by S. 7 av-A) of the Act it 
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was not necessary to deal with R. 2 framed 
under the Suits Valuation Act. As the learned 

Judge said: „ . 

“Whether the suit is governed by S. 7 (iv-A) of 
the Act or R. 2 of the Court-fees Rules, ‘ad 
valorem’ court-fees must be paid on the marl^^i 
value of the lands in Schs. A and B of 
plaint which formed the subject-matter of the 

previous decree.” 

In my opinion the decision in — ‘AIR 19t)l Itiad 
793 (A)' cannot be considered as an authority on 
the applicaoility of the rule now under consi- 
deration to a suit for a declaration that a decree 
in a suit to which the plaintiff was not a party 
is not binding on him. Having been a party to 
that decision I am free to say 'that the conten- 
tions now put forward before us as regards the 
scope of that rule were never before us in that 

(,21) I would answer the que.stion referred to 

us as follows: ^ , 

“In a suit filed to obtain a declaratory decree 

I where no consequential relief is prayed, which 
does not fall within the category of suits pro- 
vided for by S. 7 (iv-A), Court-fees Act, court- 
fee is not leviable on an ‘ad valorem’ basis 
on the value of the subject-matter of the suit 
computed in accordance with R. 2 of the Rules 
framed by this Court under S. 9. Suits Valua- 
tion Act in 1943." 

(22) RAJAGOPALAN J. : I agree. 

(23) VENKATARAMA ATYAR J. *. I agree. 

A/V.R.B. Reference answered. 
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GOVINDA MENON AND 
RAMASWAMI GOUNDER JJ. 

M. G. Narayanaswami Naidu and another. 
Appellants v. M. Balasundaram Naidu and 
olher.s, Respondents. 

Apoeals Nos. 319 of 1947 and 799 of 1948, 
D/- 28-9-1951. 

(a) Hindu Law — Religious endowment — 
Performance of religious ceremonies made a 
charge on income of properly — Surplus in- 
come not earmarked for any purpose — No 
appreciable surplus — Entii'e property is deai- 

cated as trust: AIR 1952 Mad 650, Rel. on. 

(Para 6) 

(b) Evidence Act (1872), S. 42 — Judgment 
not inter partes — Evidentiary value — Civil 
P. C., (1908), S. 11. 

Though the defendant alone, among the 
present parties, was involved in a previ- 
ous litigation and the plaintiff was not 
a party thereto, the judgment in the pre- 
vious litigation declaring that certain trust 
was a private trust has abundant eviden- 
tiary value & the Court in the subsequent 
litigation contesting the character of the 
trust must pay attention to it. AIR 1921 
Mad 248 (FB), Rel. on. (Para 5) 

Anno:' Evid. Act, S. 42, N. 1, C. P. C. S. 11, 

N. 68. 

(c) Limitaition Act (1908), Arts, 142 and 144 

Trustee cannot be in adverse possession of 

tmst property. (Para 8) 

Anno: Lim Act, Arts. 142 & 144, N. 46. 
t(d) Civil P. C., (1908), Ss. 9 and 92 — Pri- 
vate trust. 

Even in the case of private charities 
courts can interfere to see that no breaches 
of trust are created. So far as the mem- 


bers of the family are concerned, who are 
interested in the trust if the trustee for the 
time being mismanages or acts in breach 
of trust, it is a civil right which is infring- 
ed and under S. 9 of the C. P. C., they 
are entitled to seek redress in Court for 
the purpose of remedying the mischief. 

(Para 10) 

There is no justification for refusing to 
frame a scheme in the matter of a private 
trust. Case law discussed. (Para 10) 

Anno: C. P, C., S. 9, N. 19; S. 92, N. 15 , 21. 

P. S. Raghavarama Sastri and M. R. Nara- 
yanaswami. for Appellants; E. Vinayaka Rao, 
for Respondents. 

(A) (’43) AS No. 406 of 1943 (Mad) 

(B) (’96) SA No 281 of 1896 (Mad) 

(C) (’21) AIR 1921 Mad 248: 44 Mad 778 
(FB) 

(D) (’52) AIR 1952 Mad 650: 1951-1 Mad LJ 
588: 64 Mad LW 574 

(E) (1823) 37 ER 1098: (1823) Turn & R 260 

(F) (’22) AIR 1922 PC 253: 49 Cal 459 (PC) 

(G) (’25) AIR 1925 PC 139: 52 Cal 809 

(H) (’37) AIR 1937 Cal 338: ILR (1937) 2 Cal 
105 

(I) (‘20) AIR 1920 Cal 210: 30 Cal LJ 177. 

(J) (’32) AIR 1932 Cal 117: 134 Ind Cas 576 

(K) (’33) AIR 1933 Cal 519: 60 Cal 538 

(L) (’91) 14 Mad 1 

JUDGMENT: Both Uiese appeals arise out of 
the decrees of the Sub-Court, Madura in O. S. 
No. 1 of 1946, wherein a preliminary decree for 
the framing of a scheme, after removing the ap- 
pellant from the office of trustee was passed 
on 22-2-1947 and A, S. No. 319 of 1947 is preferred 
against that decree. Against the scheme actually 
framed. A. S. No. 799 of 1948 has been filed and 
tlie two appeals were heard together. 

(2) One Narayanaswami Naidu who died long 
ago created a disposition of property for the 
object of conducting a mandagapadi in the town 
of Madurai and the person who conducts it now 
is the first defendant, who is Narayanaswami 
Naidu’s grandson, i.e. the son of Govindaswami 
Naidu, one of the sons of Narayanaswami Naidu 
bv his second wife. The plaintiff in the lower 
Court is another grandson of Narayanaswami 
Naidu being Uie son of Venkatasami Naidu, the 
imcle of the first defendant. The other defen- 
dants are tlie descendants of Venkataswami 
Naidu. It is not necessary to set out in detail the 
relationship between the parties as the same is 
admitted and is found in the genealogical trw 
appended as schedule B to the scheme. The his- 
tory of this trust is set out in tlie judgment of 
this Court in — 'A. S. No. 406 of 1943 (A)\ 

(3> During the procession in the month of 
Chitrai of the Kalla Alagar Deity from the Ala^ 
hills to the Vaigai river, there are mandagapadis 
conducted by various pious citizens on the route. 
Similarly, during the month of Vaikasi the 
Koodal Alagar deity is also taken in procession, 
and that procession also stops at various manda- 
pams on the route where poojas are offered. These 
are generally known as mandagapadis. 
plaintiff’s case is that Narayanaswami Naidu 
created a trust of certain properties for the pur- 
pose of offering pooja when the aforesaid proces- 
sions take place and the first defendants as the 
present trustee of those properties, is guilty of 
various acts of misappropriation, malfeasance and 
breach of trust. It was on that footli^ that the 
suit was filed with the object of removing the 
first defendant from the trusteeship and for the 
framing of a scheme. The recitals in the jdaint 
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as to how the trust came into existence are as 
follows. 


(4) Narayanaswami Naidu, the original ancestor, 
being a gentleman of considerable status and of 
pious disposition, desired to provide a mandaga- 
padi to receive God Sri Kalla Alagar during the 
Chitrai festival and Koodai Alagar during the 
Vaikasi festival every year. With that object he 
put up a stone mandapam now in existence in item 
1 of the plaint schedule and constructed two 
shops shown a3 item 2 in the plaint schedule. He 
endowed these items for the purpose of the man- 
dagapadi aforesaid and was conducting the man- 
dagapadi charity in the mandapam in item 1 
from out of the income of items 1 and 2. The 
suit properties are therefore trust properties and 
are inalienable. They are a private family trust 
in which the members of the family of the founder 
alone are interested and have the right of ma- 
nagentent, control, supervision, etc. That this 
is a private trust has been conflnned by various 
decisions, the last of which was in — ‘A. S. No. 406 
oi 1943 (A)’ by this Court. The plaint proceeded 
to state that the first defendant has been deli- 
berately mismanaging the trust and is guilty of 
misconduct and gross breach of trust. 

C4a) The written statement of the first defendant 
while admitting that mandagapadi has • been 
carried on, denied that the properties were ac- 
quired or constructed with a view to dedicate 
them to any trust and that they have not been 
dedicated to any private trust by Narayanaswami 
Naidu at all and that there has been no such 
dedication of the entire income of the properties 
for the conduct of the plaint mentioned manda- 
gapadi. The first defendant admitted that ther^ 
-was private worship in the mandapam in item 1 
of Gods Kalla Alagar and Koodai Alagar on the 
two days in the year during the Chitrai festival 
and Vaikasi festival but stated that this private 
worship did not last for more than three minutes 
and that the amount necessary did not exceed 
Rs. 20 a year whereas the income from the pro- 
perties would be Rs. 500 per annum. Such being 
the case the defence was that there was no dedi- 
cation whatever. The learned trial Judge found 
that the defence cannot be accepted and that 
there is a trust created for the purpose of per- 
forming the mandagapadis. The learned Judge 
also ^und that the first defendant was guilty of 
breach of trust and removed him from office. 


(5) The question as to whether a private trust 
created do^ not admit of any serious doubt 
The previous Irtigations regarding these proper- 
ties have ended m decisions that the trust is 

a private trust. In Ex. p. 5, a judgment in 

S. A. No. 281 of 1896 (B)’, Subramania Ayyar and 
Benson JJ. found that the property was trust 
property. But the more recent decision is con- 
tained, as we have stated in — ‘A. s No 406 of 
1943 (AY. That arose out of O. S. No. 6 of 1942 
on the me of the District Court of Madurai. The 
Hindu ^ligious Endowments Board on the foot- 
mg that the trust m question was a public trust 
framed a scheme for the management of the 
trust, whereupon the first defendant ffied o ^ 

on the file of the District Court 
of Madura for settmg aside the scheme on tho 
ground that the properties dedicated do not con 
stitute an endowment of a pubUc trust The 
District Judge dismissed the suit considering that 
the offerings made to a deity when installed in 
the mandapam in item 1 was a service connected 
with the temple and considered that the man 
dagapadi was an integral part of the temple itself 
as it was performed in the course of the festival 


The High Court (Leach C. J. and Clark J) 
I after considering the evidence in the case as well 



as the decisions arrived at in previous litigations,, 
came to the conclusion that the endowment in 
question is an endowment for a private trust 
and the public has no connection -with it what- 
ever. Though the first defendant alone, among 
the present parties, was involved in that litiga- 
tion and the plaintiff was not a party thereto 
it should be deemed as if the first defendant re- 
presented the descendants of the founder when 
he contested the Endowments Board and wanted 
a decision that the trust was a private trust. In 
any event according to the decision in — ‘Secre- 
tary of State V. Badsha Sahib’, AIR 1921 Mad 
248 (C), this judgment has abundant eviden- 
tiary value and v;e have to pay attention to it 
It is surprising that after this decision the firsc 
defendant should have thought of contestin'^ the 
character of the trust at all. Though there is no 
deed of trust executed by Narayanaswami Naidu 
it IS clear from Ex. P. i, a power of attorney 
executed on 3-5-1857 in favour of his son i^lagmi- 
swami by his senior wife, that his intention was 
to create a trust. That document clearly states 
that he has constructed the mandapam and chac- 
ram on the northern side of the Vaigai river and 
has built and set apart two substantial terraced 
shops existing in Madurai east markets for the 
purpose of charity. It further states that Aiagiri- 
swami, from and out of the rent amount received 
from the two shops and from the rent amount 
received from the substantial terraced house and 
site lying on the west of the tiled house to the 
east of his houie. and also frorii out of the income 
got from the garden on the west 01 the manda- 
pam, should manage the mandagapadi Vagaira 
chanty throughout the year receiving honours 
etc. It is also stated that he should keep the 
necessary utensils and other materials for the pur- 
pose of the pooja. The last sentence in Ex p 1 
is clearly to the effect that a trust has ’ b^n 
created and it is as follows: 

“After I have arranged that the said charity 
should be conducted in common, since I think 
that the charity might shortly be endangered 
and since I believe that you being my eldest 
son, and honest would, in accordance with my 
directions, conduct and progressively improve 
the said charity, this power of attorney has been 
executed by me with consent.” 


_ There can be no doubt whatever that the 
intention of Narayanaswami Naidu was to create 
a trust for the purpose of conducting the man- 
dagapadi. But the argument of Mr. Rajagopala 
Aiyangar for the appellant is that the mandaga- 
padi pooja which lasts only for about t^e 
minutes would cost only about Rs. 20 though the 
income from the property set apart accor(hng to 
the document is about Rs. 500 or Rs 600 There 
fore, the learned counsel contends that there has 
been no dedication of the entire income for this 
purpose. At the utmost all that could be said 
is that the income from the properfe is charged 

^th the duty of the performai^e of this S 

thTe^n™ ^ dedication of 

be utilised for any 
author of the 
entire income should be 
utilised for the purpose of the two mandagapadis. 

1 to the learned counsel for the appel- 

jant, the mandagapadi costs only about Rs. 20* 
but the evidence in the case is the other way. p’ 

plaintiff deposes that during the time 
his father was performing the mandagapadis he 
used to mvite relations and to spend about Rs. 600 
to Rs. 700 a year. It is common knowledge that 
a mandagapadi does not mean only the performance 
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of the pooja to the deity, but also includes the 
attendant and consequent feeding of the guests 
invited for the occasion and other expenses con- 
nected with the pooja. A poor man may perform 
a mandagapadi on a small scale but persons in 
affiuenl circumstances like the parties to these 
appeals would not think of conducting a manda- 
gapadi on a scanty and meagre scale of Rs. 20. 
\Vc can take judicial notice of the fact that 
rnandagapadis in Madura town conducted during 
the course of the procession of the Kalla Alagar 
and Koodal Alagar deities to the Vaigai river are 
performed by devotees in accordance with their 
status and position in life and the expenses would 
depend upon the wealth of the individual. We 
have no doubt whatever that the author of the 
trust intended the entire income to be utilised 
for the mandagapadi and despite Mr. Rajagopala 
Aiyangar’s strenuous arguments that the manda- 
gapadi would cost only Rs. 20 we prefer to accept 
the evidence of P. W. 1 and hold that the entire 
income from these properties has to be utilised for 
the performance of the mandagapadi. 

(6) In a recent decision reiX)rted in — ‘Vasudeva 
Rao v. Rangai Gounder’, AIR 1952 Mad 650 (D). 
to which one of us was a party the question re- 
garding the dedication of property where the per- 
formance of certain ceremonies was made a charge 
on the income has been considered and the con- 
clusion arrived at is that if there is no appreciable 
surplus income and if that surplus income has not 
been earmarked for any purpose, then it should 
be taken that the entire property has been dedi- 
cated as trust. On a reading of Ex. P. 1 coupled 
with the sub.seauont conduct of the parties and 
the judicial decisions evidenced by Exs. P. 5 and 
D 13 we have no doubt whatever that Narayana- 
swami Naidu intended that the entire income from 
the two shops and from the bungalow should be 
utilised for the purpose of the mandagapadi and 
that these properties were dedicated in trust for 
the purpase of mandagapadi pooja. 

(7) Relying upon the observations at pages 923 
and 924. paragraphs 792 and 793 of Mayne’s Hindu 
Law that the onus of proof of dedication is on 
the party setting ud the trust, the learned counsel 
contends that the plaintiff has not discharged that 
onus. It seems to us that in view of the decision 
of this court to which great evidentiary value 
should be given contained in Ex. D. 13 we can 
have no doubt whatever that there has been a 
complete dedication to trust. We do not think it 
necessary to expatiate more upon this point as 
the matter has been elaborately dealt with by the 
learned Judge in the court below. 

(8) It is further contended that whatever might 
have been the state of the things more than 100 
years ago, when the trust was created, at least 
so far as item 1 of the plaint schedule properties 
is concerned the first defendant has acquired 
ownership to it by adverse possession and therefore 
that property cannot be termed to be trust pro- 
perty at all. What happened was that while the 
trust was being conducted by Venkataswami Naidu. 
the father of the plaintiff, he. the plaintiff, and 
others, were adjudicated insolvents and item 1 of 
the plaint schedule was taken possession of by the 
Official Assignee of Madras ns being the property 
of the insolveiits: v/hereupon the present fir'^t 
defendant’s brother iVTeenakshi Naidu. got a re- 
lease of those properties from the Official Assignee 
as is shown bv Ey- U. 10. which U to the effect 
that Meenakshi Naidu entered into a guarantee 
with the official Assignee and thereby got a re- 
lease of this property from the Official Assigne'^. 
According to the learned counsel for the apnellant. 
Ex D. 10 should be construed as an assignment 
of this item by Official Assignee in favour of 


Meenakshi Naidu, and from that date onwards 
Meenakshi Naidu remained in possession in his 
own right and prescribed a title against the trust I 
We do not see any force in this contention because 1 
the list ox properties in the insolvency as shown I 

by Ex. P. 6(2) contains an entry that the house I 

in the river side Madurai and the two bazars and I! 

one abkari distillery in Madurai were properties i 
exempted under S. 52(1) of the Presidency-Towns I 

Insolvency Act. It is therefore clear that these I 

properties were not considered as the oropertles of 
the insolvents. 

Moreover the first defendant ha^ not produced 
before us the application which Meenakshi Naidu 
made to the Official Assignee for getting these 
properties released from the insolvency. Ex. D. lO 
is, on the face of it. not a conveyance. It is a 
release of the Official Assignee’s rights whatever 
they may be in favour of Meenakshi Naidu on the 
ground that Meenakshi Naidu has guaranteed the 
Official Assignee to indemnify him against any 
possible claims that may be made by the creditors. 
Ex. D. 10 does not at all show that the Official 
Assignee transferred this item absolutely to Mee- 
nakshi Naidu for any consideration whatever. 

We have no hesitation at all in holding that 
what happened w'as that when properties in the 
possession of the insolvents which had been dedi- 
cated in trust were taken possession of by the 
Official Assignee as belonging to the estate of the 
insolvent.s. Meenakdii Naidu put in a claim on the 
footing that the ownership of these properties did 
not \'est in the insolvents and therefore the Ofllciai 
Assignee has neither right nor title to them. When 
the Official Assignee wai satisfied about the crust 
character of those properties, especially since in 
the list of the insolvents’ properties this wa^ 
.sought to be excluded under S. 52(1) of the Pre- 
sidency Towns Insolvency Act, the Official Assignee 
released all his rights in favour of Meenakshi Naidu 
and allowed him to take possession of them on a 
guarantee given by him. In pursuance of Ex. D. 
10 when Meenakshi Naidu got into possession of 
item 1. it cannot be said that his possession was in 
any other capacity except that of a lawfful tnistee 
and if that is so there is no animus to possess it 
adversely to the trust. When a person enters into 
trust property in the capacity of a trustee law- 
fully he cannot prescribe against the tnist and in 
our view Exs. P. eta) and D. 10 show clearly that 
the origin of tlie possession of Meenakshi Naidu 
was for and on behalf of the trust. Such being 
the case we feel that no question of adverse pos- 
session arises. 

Though there was no clear and specific issue on 
this point regarding the acquisition of title by 
adverse possession, Mr. Rajagopala Atvangar con- 
tended that certain passages in the learned Judge’s 
judgment afforded material for him to contend 
that the point was taken in the court below. 
Whether it correct or not. w’e feel that the argu^ 
ment to the effect that under Ex. D. 10 Meenakshi 
Naidu got an absolute title to item 1 is not en- 
titled to any weight W'hatever. This f mtention 
therefore fails. 

(9) Tlie only other point which remains for con- 
sideration is one which arose during the course of 
the arguments, viz,, whether a suit for removing 
a tnntee of a private trust and for the framing of 
a scheme is maintainable. There is no doubt that 
S. 92. Civil p. c. in terms does not apply because 
that relates specifically and definitely to the case 
of public trusts. There are no provisions in the 
Indifin Trusts Act for the framing of a scheme 
and that Act does not apply to private religicw^s 
endowments. Tlie distinction lietween a public 
tnist and a private trust is not so clearly marked 
in England as in India. At page 11 of Tudor on 
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•Charities, 5th Edition, we find the following stj 
4nent : 

“In _ the first place it may be laid down as a 
universal rule that the law recognises no pur- 
pose as charitable unless it is of a public charac- 
ter. That is to say,, a purpose must, in order to 
be charitable, be directed to the benefit of the 
community or a section of the community. ’ 

At page 180. the leanied author observes : 

“The charitable jurisdiction of the Court does 
not arise where the gift is not charitable in the 
legal sense as where it is for private charity.’* 

This rule is based upon the doctrine of the rule 
'against jierpetuities. 

We find in Halsbury's Laws of England, Volume 
4, 2nd Edition, at pages 346 and 347. that at pre- 
sent in England there is general jurisdiction to 
enforce trusts. That is to say, the High Court has 
jurisdiction to enforce the observance or redress 
breaches of all trusts, charitable as well as private 
The jimidiction in the case of charities is more 
•extensive than in the case of private trusts. At 
page 347 , the learned author observes : 

After soine conflict of judicial opinions the lule 
IS nw established that, wherever there is a gift 
to ^wity and the donor either created or m- 
tended to create a trust, whether the object-, are 

the court has jurisdiction 
to enforce the execution of the trust, and if 
necess^, to apply the gift to charitable pur- 
poses by means of a scheme.” 

earlier law in England can be gathered from 
^ decision of — ‘Ommaney v. Butcher' (18 ’ 3 > 
Turn & R 260: 37 E R 1098 (E). In delivering the 
Jud^ent of the Court the Master of the Rolls ob- 
served as foUows at p^e 1102, 

*^ere is no case in which private charity has 

subject of disposal in the Crown 
or been act^ upon by this court. The chariS 
lecognised by this court are public in their 
mture, they are such as the court can see to 

^ the difference 

IS ^nous; if a party is to execute the purpose 

^ testator he cannot give to public chari- 

dispo^tion must be confined to private 

differ from benevolence?” ^ chanty 

(10) There used to be some divergence of opinion 

seem^’* to concerned but it 

tory view IS that even in the case of private chari 
^ courts can interfere to see that no br^ches 
^ are created. So far as the member of thP 

if^e interested in the trust, 

W SS, V'cS' L 

remedymg the mischief, in — Gopallal ?r 
Puma Chandra’, AIR 1922 PC 253 rp? 

the ca3e ’o?^ a pS 

toe person to conduct the trust and charge^hta 

Buckmaster held thaT'tlw 

256 toe foU^g obsl^K Mcu'J??®®’ 

IS E S.Tr-.ifS" ‘S'S 

^d pay due regard to the claims of that branch 

M- whom the worship was esta- 

bhto^and by whom the services were performed 

}»tt ,t ^y the gift as in effect a p™ate 

to which the provisions of S. 539, Ci^ Pro- 
cedure C(^e, 1882 would not apply, and co^ 
aequently the establishment of a scheme for its 
1953 Mad/95 & 96 


administration, as provided by the decree of the 
High Court, is ‘inappropriate’.” 

This sentence is very much relied upon by the 
learned counsel for the appellant for justifying his 
contention that in the case of a private trust no 
scheme can be framed at all. 

In — Pramathanath v. Pradyumna Kumar’ air 
1925 PC 139 (G), where also the question related 
to a private trust, their Lordship-, held that the 
idol, in a matter where the rival shebaits were 
agitating their claims, should be represented by 
a disinterested guardian and remanded the appeal 

for that purpose to the lower court with this ob- 
servation at page 145 : 

"Their Lordships are accordingly of opinion that 
It would be in the interests of all concerned that 
the idol should appear by a disinterested next 
friend appointed by the court. The female mem- 
bers of the family should also be joined, and a 
‘scheme should be framed’, for the regulation’ of 
the worship of the idols.” 

It wpulfi seem at first sight that the observations 
m the two decisions nm counter to each other. 

matter was discussed at some length in — 
Bimal Krishna v. Jnanedra Krishna’, AIR 1937 
Cal 338 Oi). B. K. Mukherjea J. in delivering the 
judgment of the court notes the conflict and re- 
lers not only to these two decisions but also to 
another decision by Sir Asutosh Mookerjee J. in 

— Ki^nohar v. Peary Mohan’, AIR 1920 Cal 210 
ii). He distinguished the case in — ‘AIR 1922 PC 
253 (P)’ in the following manner: 

.®'. private trust was 
created not of a purely religious chai'acter and 

the ownership of the property was vested in the 
trustee in the legal sense of the word, the court 
could not possibly frame a scheme for the ad- 
ministration of the trust estate. In religious 
endowment, however, where the deity who is a 
perpetual infant is the legal owner of the property 
and the shebaits occupy the position of managers 
or guardians, the position is different.” 

learned Judge discusses the observations 
Mookerjee J. in — ‘AIR 1920 Cal 210 
would seem from this judgment that if 
the trust is a private one and not purely of a 
rel^ious character and the ownership of the pro- 
perty IS vested in the trustee, then the court can- 
not interfere. But this distinction is not supported 
by any authority. ^ 

On the other hand in — ‘Rabindranath v. Chandi 
Charan, -^^1^932 Cal 117 (J), MuUick and Guha 
JJ. have held that civil courts have jurisdiction 
to entertain a suit brought by the heirs of the 
founders of a private debuttar trust, for the 
framing of the scheme, for the preservation and 
management of the debuttar estate, on the alWa- 
rion of mismanagement and maladministration 

the dSn of s?r 
Asutosh Mukherjee J. m - ‘AIR 1920 Cal 210 (I)\ 

^l^le to appreciate the distinrtinn 
which B. K. Mukherjea J. seeks to bring out in 

- ‘AIR 1937 Cal 338 (H)'. No such disSon wS 
sought_to be made out by Sir Asutosh 

J* in AIR 1920 Cal 210 (1)\ in ^Praiaddi 5<5 

Pal V. Jagannath Pal’. AIR 1933 C^519 (K) wh^h 
was also a c^e of private trust, the court gave 

framing of scheme. In 
was a private one and 
^ ^ religious character as in the pre- 
sent case. The case in — ‘Sathapayyar v. Peria- 

s^i, 14 Mad 1 (L) also related to a private trust 

to by Sir Asutosh Mookerjee J. 

210 (I)’ at page 215 of the re- 
^rt. Even if the observations of the learned 

^^^Grjea J. can be accepted, still 
the trust m the present case is purely of a relio-ious 
character though the ownership of the property 
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is not vested in the idol There are no Madras 
cases expressing an opinion either way though the 
case in — T4 Mad 1 (L)’ related to a mutt and the 
learned Judges held that sanction under S. 539, 
C. P. C. (Sec. 92 of the present C. P. C.) was not 
a prerequisite for the purpose of filing the suit. In 
our view the correct position is that even in the 
case of private trusts it is open to any member of 
the triutee’s family where his rights are impugned 
to seek redress in courts of lav/. The public or the 
intended beneficiaries have no manner of right at 
all. It seems strange that on a subject like this, 
there are no direct decisions of our court; at any 
rate no decision has been brought to our notice 
and even in — ‘AIR 1920 Cal 210 (I)' only a re- 
ceiver was appointed and no scheme was framed. 
In partition suits in joint Hindu families provi- 
sions are generally made for the conduct of family 
charities, but in those cases, such trusts form the 
subject matter of the suit and ihe suit would not 
be for framing a scheme simpliciter. Either in 
principle or in precedent do we find any justifica- 
tion for refusing to frame a scheme in the matter 
of a private trust. Therefore, the objection re- 
garding the maintainability of the suit fails. 

(11) The only other point that needs considera- 
tion relates to the details of the scheme which 
form the subject matter of A. S. No. 799 of 1948. 
The learned counsel for the appellant contends that 
BO far as trusteeship is concerned, an age limit 
should be fixed because under the Hindu Religious 
Endowments Act the age of 70 is fixed for a trustee. 
We do not find any justification for fixing an age 
in the case of a private trust like this where pro- 
perties are not considerable and w^here the manage- 
ment does not involve any strenuous exertion at all. 
With regard to the other details of the scheme we 
have perused them and find nothing to which 
objection can be taken. The scheme is just and 
equitable and must be confirmed. 

(12) The appeals therefore fail and are dismissed 
with costs of plaintiff (first respondent) one set 
only. 

B/V.B.B. Appeals dismissed. 
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Muthu Naicken, Petitioner v. Mariappa 
Pillai and another, Respondents. 

Civil Revn. Petn. No. 875 of 1950, D/- 13-2- 
1951. 

(a) Civil P. C. (1908), S. 115 — Question 
relating to court-fee aiid jurisdiction. 

It has been the well established practice 
of the Madras High Court to interfere with 
an order relating to court-fee and juris- 
diction even though the decision on these 
questions of the lower Court were in favour 
of the plaintiff. It is only when the ques- 
tion related entirely to court-fee and did 
not involve any question of jurisdiction 
that the Court does not interfere at the 
instance of the defendant. (Para 2) 

Anno: C. P. C., S. 115 N. 27b. 

(b) Court-fees Act (1870), S. 7(ix) — Suit for 
redemption of part of property with prayer 
for partition and separate possession. 

A suit for redemption of a portion or a 
share of the hypothecated property must 
be valued on the same principle as a suit 
for redemption of the entire mortgage and 
the valuation would be the value of the 
share of the mortgage amount as determin- 
ed by the share in the mortgage property 
to which the plaintiff lays claim. Where 
the plaintiff also adds a prayer for parti- 
tion and for separate possession of the 


share he is found entitled to, the court-fee 
is the same as under S. 7(ix) and it is 
not necessary to value the suit as a sepa- 
rate suit for partition. 8 All 438 (FB) and 
16 Mad 326, Foil. AIR 1918 Mad 1142, 

^ ^ (Paras 5, 6) 

Anno: Court-fees Act, S. 7(ix) N. 2. 

K. Krishnaswami Iyengar and R* Arava- 
mudha Iyengar, for Petitioner; M. S. ’Vaidhya- 
natha Iyer, for Respondents. 

CASES CITED * 

(A) (T8) AIR 1918 Mad 1142: 32 Mad LJ 489 

(B) (’86) 1836 All WN 146: 8 All 438 (FB) 

(C) (’93) 16 Mad 326 

(D) (’16) AIR 1916 Mad 863: 38 Mad 310 

JUDGMENT : This revision arises out of an 
interlocutory order passed in a suit filed by the 
respondent for redemption of an ‘othi’ dated 
3-5-1899. He prayed for a decree directing the 
defendants to receive the ‘othi* amount of Rs. 
300 and to deliver possession of the properties 
in Sch. A. 2. In the alternative he prayed for 
delivery of possession of item 2 of A. 2 sche- 
dule and partition of items 1 and 3 of A. 2‘ 
schedule into four shares and delivery of pos- 
session of three shares to him. This was be- 
cause there was a claim on behalf of defendant 
2 that he had become entitled to a fourth 
share in these two items. We axe not concern- 
ed with the other prayers. He valued the re- 
liefs A and B in the principal amount of the 
‘othi’ and for the alternative relief of partition 
and possession, he valued the relief under Art. 
17-B, Court-fees Act. As higher court-fee was 
payable on tne main relief of redemption of the 
entire property, that court-fee was paid and- 
no court-fee was paid on the alternative relief. 
Defendant 2 raised objections as regards the 
valuation of the suit claim and the jurisdiction 
of the Court. Two of the issues were, there- 
fore, heard as preliminary issues, namely, 
issues Nos. 14 and 15. They run as follows : 

“14. Whether the relief of partition has been, 
properly valued and proper court-fee has- 
been paid? 

15. Whether the amended claim for parti- 
tion is beyond the pecuniary jurisdiction of 
this Court.” 

Meanwhile the plaintiff came out with his ap- 
plication I. A. No. 931 of 1949 for an amend- 
ment of the plaint, viz., in the place of praj'er 
(b) the following to be substituted, 

“In the alternative directing the defendants 
by way of redemption to deliver possession 
of item 2 of A, 2 schedule and separate pos-t 
session of such share in items 1 and 3 of A. 

2 schedule as the Court may find that the- 
plaintiff* may be entitled to against the de- 
fendants.” 

Consequently, he wanted also an amendment 
in the particulars of claim and for relief (b> 
the following to be substituted, j 

“For relief (b) the alternative relief of re- 
demption and separate possession of such- 
share as the Court may find that the plaintiff' 

is entitled Rs. 600 court-fee under S. 

7 cl. (ix) Court-fees Act. .Rs. 67-7-0.” 

The learned District Munsif found in favour 
of the plaintiff on issue No. 14 and against the' 
defendant on issue No. 15 and granted the 
amendment of the plaint sought in 1. A. No. 
931 of 1949. Defendant 2 seeks to have this 
order revised by this Court. 

(2) A preliminary objection was raised by 
Mr. M. S. Vaidhyanatha Aiyar on behalf of the 
plaintiff-respondent that no revision petition 
would lie on a mere finding which allowed the 
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suit to go on. Assuming that this would be the 
general practice of this Court relating to more 
r^u the merits, it has been the well estab- 
lished practice of this Court to interfere with 
an order relating to court-fee and iuri'^diction 
even thou^ the decision on these questions of 
the lower Court were in favour of the plaintiff 
it IS only when the question related entirely 
to coui*t-fee and did not involve any question 
of jurisdiction that this Court had held that it 

interfere at the instance of the de- 

therefore, impressed with 
the preliminary objection. 

tt. not think that the real quarrel of 

he petitioner is with the order allowing an 
amendment of the plaint. It is really agfinst 
the findings on issues Nos. 14 and 15 The 
amendments which have been allowed do not 
change , the cause of action on which the suit 
was originally brought. They do not introduce 

norif'^" clarify "'anything 

if ‘ ^ I can say 

is that the amendments appear to be ouite in 

nocuous. In any event I cannot sav that th^ 

xSe ""of erred so groll^S Ihl 

fere ^ ^ discretion that I should inter- 
• remains the main question raised 

iurisdfJSp"£ SaS'fe/l; 

same valuation would annlv even fnn 

vaiuea as if it were an ordinary suit for narti 

tion and the subject matter nf 

being land the jurisdiction 

P^^^iary h^ts^Vt^eVslift Kif 

nfs c^fnTenS VcL^n^ 

sur.i ?;r "S»”- “«s 

(5) On the other hand, Mr VaidhvanatB^ 
Aiyar for the respondent fnlVinfim u 
ferred me to a Full Bench a-' 

Allahabad High Court in ^he 

Bhaian Lal>/^ (^f TBT'anl'If ^• 

Vasudeva v. Madhava’, 16 Mad 326 fC? tL~ 
were also cited and relied unnn 
below. I think they do sunpor't the rocn^ Court 

contention that a"^ sfit fof redemption” ® 

portion or a share of the hynothenafp^^^? ® 
must also be valued on sai^e 

a suit for redemption of the 

and the valuation would be the value 
share of the mortgage amount pc /lAfjitt the 

the share in the^mortgfge property 

a deed of mortgage was exemtPd 

fhTthl; ^ purchaser of the share o^/one^of 
the three mortgagors brought a suit fo? re- 
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covery of possession of one-third of the mort- 
gaged property against the mortgagees who 
had purchased the shares of the other mort- 
gaprs. It was held by the Full Bench with 

reterence.to S. 7, cl. (ix), Court-fees Act that 
tne principal money secured as between the 
defendants and the plaintiff must be regarded 
as one-third of the original mortgage amount 
and court-fees and jurisdiction should be deter- 
mined on that basis. Learned counsel for the 

trying to distinguish the case 
tffT^ ^ ^ where the plain- 

Deltl hiff mortgaged pro- 

ment’nf tic was wrong. The state- 

JT- report makes it abun- 

®“^^ recover one- 

of c'ie thirii property on payment 

16 M'fd (r \ principal money due. In 
ib Mdd 326 (C) the Subordinate Judge passed 

a d^ecree for redemption of one-fourlh of the 

mortgaged property on payment of one-fourth 

(6) Now I shall refer to — ‘Narayan Na'ir v 

Z Nambiar^ AIR 1918 S H42 CaT' 

In that case it was held that in a suit hv nJ: 

If XkmSP i 

ternative'' reUeVaiii P^^yed fL^’the “ 

iiliilil 

found Llwer ^hU^’ls he is 

fees or jurisdiction raisecf nr V^urt- 

judgmer.t of Sadasiva Ifylr J ^he 

ed counsel for the petitioner ' learn- 

liance. We are not conierii/^^®®'^ ^reat re- 
question whether a suit for the 

"Sis Wp" e ="S! 

Reddi*, AIR 1916 Mad 863 

right and^the”civll”re'vision” neLr"' was 

ed with costs ^ petition is dismiss- 

C/D.R.R. _ . . 

Revision dismissed. 


A. 1. K. 1953 Madras 

Sure^ubba^ RAMASWAMI JJ. 

Sure Venkata S^van?^ another. Appellants v 
pondents ^ Satyanarayana and another, Rel 

Appeal No. 524 of 1949, D/. 10-12-1952. 
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(a) Hindu Law — Adoption — Adoption by 
widow — Consent of sapindas. 

Where the widow first approached the 
nearest ‘sapindas’, but they improperly re- 
fused to receive the notices and give her 
the requisite consent & therefore she took 
the consent of the remoter reversioners 
from the different branches of the family 
including the two eldest members of the 
family : 

Held that having regard to the circum- 
stances of the case it could not be held that 
the persons who gave the consent were not 
competent advisers to the widow. Their 
advice satisfied the test that the consent 
required is that of a substantial majority of 
those agnates nearest in relationship who 
are capable of forming an intelligent and 
honest judgment on the matter and the as- 
sent must be such as to show that the act 
was done by the widow in the proper and 
bona fide performance of a religious duty 
and neither capriciously nor from a corrupt 
motive. The adoption made by the Vv^idow 
with the consent of the sapindas was there- 
fore valid. Case law discussed. (Para 15) 

(b) Hindu Law — Adoption — Adoption by 
widow — Consent of sapindas. 

It is not the law that if the nearest 
sapindas refused their consent the widow 
should consult the other sapindas in the 
order of the degree of relationship to her 
deceased husband. (Para 14) 

t(c) Registration Act (1908), S. 17(3) — 
Authority to adopt — (Hindu Law — Adop- 
tion). 


A. I. B. 

and binding on the reversioners to the estate 
of Venkayya. He questioned the fart-nm nf 
tion and pleaded tLt even it it ^ ^ken niaT 
it was invalid on the ground thaFThe consent ot 
the next reversioners was not take“ “ 

The first defendant is the alleged adopted son 
me second defendant is Ademma, the Sow of 
Venkayya. The third defendant 'is S X o 
Venkayya s brother. Guruvayya. The third defen- 
dant supported the plaintiff in so far as he aue^ 
tioned the factum and validity of the adootion 
Delondants 1 and 2 supported the adopting Thev 
also questioned the correctness of the schedules 
attached to the plaint. Tire following issues were 
framed: 

“ 1. Is the adoption of the first defendant by the 
second defendant true and valid? 

2. Are the stipulations in the compromise in O.S. 
No. 30 of 1917 under which second defendant 
could adopt not valid and binding on second 
defendant? 

3. Even so is she bound by them after the 
death of the third defendant's father; if not 
is the refusal by the plaintiff and third de- 
fendant to consent to adoption by her proper? 

4. Are the schedules correct? 

5. To what relief is plaintiff entitled? 

The learned Subordinate Judge found on issues 
1 to 3 in favour of defendants 1 and 2. In the 
result he dismissed the suit with costs. The plain- 
tiff and the third defendant have preferred the 
aforesaid appeal. 

(2) The first question in the appeal is v/hether 
the alleged adoption was true. (His Lordship con- 
sidered the evidence on the point and concluded:) 
We therefore hold that the second defendant took 
the first defendant in adoption on 10-2-1947 after 
going through the necessary formalities. 


Section 17(3) should be confined only to 
authorities conferred upon a widow by her 
husband. A record of the consent given by 
the sapindas, does not require registration. 

(Para 16) 

Anno: Registration Act, S. 17, N. 73. 

G. Venkataramn Sastry, for Appellants: P. 
Somasundaram and P. Suryanarayana, for Res- 
pondents. 

CASES CITED: 

(A) (T>7-69) 1 Beng LR 1; 12 Moo Ind App 397 
(PC) 

(B) (’76-78) 4 Ind App 1: 1 Mad 174 (PC) 

(C) (’18) AIR 1918 PC 97: 41 Mad 098 (PC) 

(D) (’20) AIR 1920 PC 4: 43 Mad 650 (PC) 

(E) (’76-78) 3 Ind App 154: 1 Mad 69 (PC) 

(F) (’34) AIR 1934 Mad 191: 57 Mad 411 

(G) (’47) AIR 1947 PC 124: ILR (1948) Mad 
362 (PC) 

(H) (’50) AIR 1950 Mad 74: ILR (1950) Mad 
461 

SUBBA RAO J. : This appeal raises the ques- 
tion of the factum and validity of the adoption 
of the first defendant by the second defendant. 
The parties are Vaisyas by caste. In or about 
1912 Venkayya. the last maleholder died possessed 
of a large estate more particularly described in 
schedules A. B and C appended to the plaint. As 
ho had no is5ue, his wife Ademma, the second 
defendant inherited his properties. On 10-2-1947 
Che is said to have taken Uie first defendant in 
adoption to her deceased husband. The plaintiff 
who is the nearest reversioner along with the 
third defendant, being Venkavya’s brother’s son. 
filed O. S. No. 90 of 1947 on the file of the 
Court of the Subordinate Judge, Guntur, for a 
declaration that the adoption of the first defen- 
dant by the second defendant was not true, valid 


(3) The next question is whether the adoption, 
even if true, is valid. Learned counsel for the 
appellants contended that the adoption was 
invalid as the consent of the nearest ‘sapindas’ 
— the plaintiff and the third defendant — was 
not taken. He would also argue that even if for 
one reason or other they could be ignored the 
consent given by the other ‘sapindas’ would not be 
legal consent within the meaning of tiie decided 
cases. At this stage it may be convenient to 
notice the law on the subject as it would faci- 
litate the application of accepted principles to 
the facts of tiiis case. The necessity for the 
consent of tlie ‘sapindas’ in tlie case of an adop- 
tion by a widow whose husband died divided was 
laid down by tlie Judicial Committee in the 
Ramnad case — ‘Collector of Madura v, Moottoo 
Ramalinga’, 12 Moo Ind App 397 (A), as follows: 
“In such a case, therefore, their Lordships think, 
that the consent of the father-in-law, to whom 
the law points as the natural guardian and 
venerable protector of the widow, would be 
sufficient. It is not easy to lay down an In- 
Rexible rule for the case in which no father- 
in-law is in existence. Every such case must 
depend upon the circumstances of the family. 
All that can be said is, that there should be such 
evidence of the assent of Kinsmen as suffices 
to sliow, that the act is done by the widow in 
the proper and ‘bona fide’ performance qf a 
religious duty, and neither capriciously nor from 
a cornipt motive.’’ 

Tlieir Lordships stated the reason for the rule in 
tlie following terms: 

“The assent of the kinsmen seems to be required 
by reason of tlie presumed incapacity of women 
for independence, rather than the necessity of 
procuring the consent of aU those whose po^ble 
and reversionar>’ interest in the estate would be 
defeated by the adoption.” 
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It will therefore be seen that the reason for the 
rule is not the possible deprivation of the pro- 
prietary interests of the reverBioner but the state 
of perpetual tutelage of women under Hindu law. 
The consent of the kinsmen was considered to be 
a sufficient guarantee against any capricious action 
on the part of the widow in taking a boy in 
adoption. In — ‘Veilanki Venkatakrishna Rao v. 
Venkatarama Lakshmi’, 1 Mad 174 (PC) (B), the 
Judicial Committee proceeded to elaborate on the 
scope of the consent of ‘sapindas’. Their Lordships 
observed : 

“All that which this Committee in the former 
case — T2 Moo Ind App 397 (A)’, intended to 
lay down was, that there would be such proof 
of assent on the part of the ‘sapindas’ as should 
be .sufficient to suoport the inference that the 
adoption was made by the widow, not from ca- 
pricious or corrupt motives, or in order to defeat 
the interest of this or that ‘sapinda’, but upon 
a fair consideration, by what may be called a 
family council, of the expediency of substituting 
an heir by adoption to the deceased husband.” 

(4) This judgment introduces a new concept of 
a “family council which in its turn gave rise to 
doubts and conflicts. The concept of a family 
council has been explained by iMr. Ameer Ali in 
— ‘Veerabasavaraju v. Balasuryaprasada Rao’, AIR 
1918 PC 97 (C), as follows: 

“Division does not affect her personal dependence 
or give her an independent status to alter by 
her own authority the succession to the estate 
which she takes as the widow of her husband 
She IS still dependant for counsel and protec- 
tion upon the nearest ‘sapindas’ of her husband 
Who are the most closely united to him by ties 
of blood, or, to use the language of Hindu law- 
yers by ‘community of corporal particles’. The 
father of the deceased, if still alive, continues to' 
be her ‘natural guardian and venerable pro- 
tector.’ He has furthermore a direct interest in 
the protection of the estate, for in case of her 
death without leaving her surviving a daughter 
or the mother of her deceased husband, he has 
a right to the reversion. Plis authorisation is 
therefore, essentially requisite to the validity of 
an adoption by her to her husband. 

If there is no father the divided brothers take 
his place by virtue of the tie of blood as her 
husband’s nearest ‘sapindas’; they become her 
natural guardians and the protectors of her in- 
terests. They also have an interest in the pro- 
tection of the inheritance. In the absence, then 
of the father the assent of the divided brothers 
is equally requisite for the validity of the widow’s 
adoption. If a majority assent and one refuses 
his objection may be discounted. But the 
absence of their consent or in case there is only 
one, of his consent, cannot be made good bv the 
authorisation of distant relatives remotely con- 
nected whose interest in the weU being of the 
widow or the spiritual welfare of the deceased 
or in the protection of the estate is of minute 
character, and whose assent is more likely to be 
influenced by improper motives.” 

(5) The aforesaid passage indicates that his Lord- 
sliip laid equal emphasis on the protection of the 
estate as on the spiritual welfare of the deceased 
Indeed his Lordship made his meaning clearer 
when he said at a later stage, “that rights to pro- 
perty cannot be left out of consideration in the 
determination of the question.” But what is re- 
levant for the present purpose is that this deci- 
sion seems to indicate that the consent of the 
remoter relative is not a substitute for the consent 
of nearer ‘sapindas’. But this does not consider 
the further question, namely, what would be the 


position if the nearer ‘sapindas’ refuse to give the 
consent on improper grounds. That question fell 
to be considered in — ‘Krishnayya v. Lakshm.i- 
pathi’, AIR 1920 PC 4 (D). 

There one Nara-amma made an adoption on 
20th February 1907, with the alleged assent of her 
husband’s ‘sapindas’. At the time of the adoption 
there were five next reversioners, but the adoption 
was admittedly made vath the assent of only one 
of them and some of the remoter ‘sapindas’. Both 
the courts in India had concurrently found that 
the v/idow never applied to the remaining four next 
reversioners for their assent, and had consequently 
held that the adoption in question was invalid. At 
page 4, Viscount Cave dealing with the observa- 
tions of Mr. Ameer Ali in — ‘AIR 1913 PC 97 (C)’ 
made the following observations : 

“The reference in the last mentioned case to a 
‘family council’ gave rise to some doubt whether, 
where there v.^ere agnatic relations closely re- 
lated to the deceased the assent of those standing 
in a remoter degree was either necessary or 
sufficient, but this doubt was resolved in the 
recent case of — ‘Veerabasavaraju v. Balasurya- 
prasada Rao’, (C) where it was held that the 
absence of consent on the part of the nearest 
‘sapindas’ cannot be made good by the authorisa- 
tion of distant relatives whose assent is more 
likely to be influenced by improper motives. This 
does not mean that the consent of a near 
‘sapinda’ who is incapable of forming a judg- 
ment on the matter, such as a minor or a 
lunatic, is either sufficient or necessary; nor does 
it exclude the view that where a near relative 
is clearly proved to be actuated by correct or 
malicious motives his dissent may be disregarded. 
Nor does it contemplate cases where the nearest 
‘sapinda’ happens to be in a distant country, and 
it is impossible without great difficulty to obtain 
his consent, or where he is convict or suffering 
a term of imprisonment. The consent required 
is that of a substantial majority of these agnates 
nearest in relationship who are capable of form- 
ing an intelligent and honest judgment on the 
matter. It must however be added that, save 
in exceptional cases such as those mentioned 
above, the consent of the nearest ‘sapindas’ must 
be asked, and if it is not asked it is no excuse 
to say that they would certainly have refused.” 

(6) The Judicial Committee restated with ap- 
proval the following extract from — Sri Virada 
Pratapa Raghunanda Deo v. Brojo Kishore’. 1 Mad 
69 (PC) (E): 

“But it is impossible not to see that there are 
grave social objections to making the succession 
of property— and it may be in the case of col- 
lateral succession, as in the present instance, 
the rights of parties in actual possession— depen- 
dent on the caprice of a woman, subject to all 
the pernicious influences which interested ad- 
visers are apt in India to exert over women pos- 
sessed of or capable of exercising dominion over, 
property. It seems, therefore, to be the duty of 
the courts to keep the power strictly within the 
limits which the law has assigned to it.” 

(7) In the aforesaid extracts the Judicial Com- 
mittee explained the scope of the passage in — 
‘AIR 1918 PC 97 (O’ which witliout the com- 
menta^ may appear to lay down an implacable 
rule of law that a widow cannot look up to the 
consent of a remoter ‘sapinda’ even if the nearer 
one is not in a position to give consent or refused 
to give consent for malicious motives. Madhavan 
Nair and Jackson JJ. considered the scope of this 
rule in — ‘Murahari Brahma Sastri v. Sumitr- 
amma’,. AIR 1934 Mad 191 (P). There a Hindu 
widow took a boy in adoption. She did not get the 
consent of her deceased* husband’s daughter, one 
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of L-ie two nearest ‘sapindas’ and two of the 
loui remoter ‘sapindas*. She did not call a family 
rouncu to consider the propriety of the adoption, 
it was found that one of the nearest ‘sapindas’ 
capriciously willilield his consent. On the ovi- 
aence thc^ learned Judges found that the consent 

o.itijined oy her of a niajority of her deceased 
nusoana s kinsnien would support the adoption. It 
was argued tna^ the consent of the ‘sapindas’ should 
be .'Ougiit in accordance to the degree of prepin- 
quily 10 the last maleholder. IMadhavan Nair j 

repeiled that argument with the following o’oser- 
vations at page 194: 

‘ It is no doubt obligatory on the part of the widow 
to consult the nearest ‘sapindas’ but if their 
coir^ent is capriciously withheld it is not neces- 
sary that a family council should be held to 
consider the propriety of the adoption, or that 
the reversioners should be consulted in the order 
of their degree of relationship to the deceased 

husbfmd’ or that even that all the reversioners 
should be con3Ulted.” 

(8) After citing the relevant passages from the 
judgment of the Judicial Committee which we 
have already extracted above, the learned Judges 
proceeded to state: 

“These passages which form the basis of the law 
on the point, read together, do not make it 

council of the agnates 
should be called by the widow to consider the 

propriety of the adoption or even that all the 

2 eversioners should be consulted before the adon- 

Clearest ‘sapindas’ of course 
should be consulted; but when it becomes ne'’es- 
sary to consult the reversioners all that is want- 
ed IS that there should be such evidence of con- 
sent as would show that the widow in makin" 
the adoption is not acting improperly or canrh 
ciously or from a cornipt motive. Tliis would 
be proved no doubt by showing that the opinion 
of a substantial majority of the reversioners is 
m favour of the adoption; but it does not mean 
that each and every reversioner should be con- 
sulted or that if one or two are omitted from 
consultation the adoption would be necessarily 

(9) This decision was cited with approval by the 
Judicial Committee in — ‘Ramasubbayva v Chen- 
churamayya’. AIR 1947 PC 124 (G). An exhaus- 
tive and if we may say so. an instructive treat- 
ment of the subject is found in the judgment of 
featyanarayana Rao and Viswanatha Sastri JJ. in 
Ttt-. Rao v. Satyanarayanamurti’, 

(HI- question there was 
Whether in the case of an undivided family a 
widow can travel outside the family and seek 'the 
consent of the divided ‘sapindas’ when the only 

refused and withheld his 
adoption. The learned 
held that she could do so. They traced 

subject and restated the principle 
doctrine of the consent of 'sapindas'. 
•me following relevant portion of the head note 
brings out clearly their conclusion : 

?n Southern India that a widow 

in the absence of an authority froni the husband 
can make a valid adoption ^.nth the a"^ 

sapindas was required to es- 
tablish the inference that the adoption was made 
by the widow without any capricious or corrupt 
motive, or with a view to defeat the interests 
of this or that sapinda. It is not necessirv to 
obtain the consent of all the nearest sapindas- it 
is enough if they are all consulted. The dutv’ of 
the widow to ask for the consent of the nearest 
sapindas as far as possible is imperative in 
matters of adoption devolution of property is of 
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secondary importance and the validitv nf 
adoption is to be judged anH 

spiritual rather than by temporal con^^irilrlf 
The doctrine of consent S S 

origin in any specific Hindu larteV A ?eLiP 
connection may be discovered in the^state of 
^rpetual tutelage assigned to women b® Hindu 
law expressed so tersely and clearly in the wpll 
kno™ text of Yajnavalkya in Chapter l voL 85 
Let her father protect a maiden; her husband a 
married woman: sons in old age; if none of 

other Gnatis (kinsmen). She is not fit oMn- 
dependence.” 

Gradually and imperceptibly the Judicial Com- 
mittee and the High Courts have developed a doc 
trine of consent affording a suitable substitute in 
absence of an express authority by the hus’oand. 
This doctrme is built upon three principles: 

1. The adoption of a son to deceased husband by 

a widow is a meritorious act conducive to 
spiritual welfare. 

2. The consent of the ‘sapindas’ is a guarantee 
against the widow abusing her position and 

o capricious or corrupt motives. 

3. The validity of the consent depends upo.i 
qualitative and quantitative test laid down bv 
decisions. 

But the real difficulty lies not so much in fonnu- 
lating the tests but in applying them to different 
situations. Tlie words used in various decisions 
such as kmdred, ‘sapindas’, competent advisers, 

Siven rise to doubts and 
j Judicial Committee finally and 

definitely explained the scope of the doctrine in — 
AIR 1920 PC 4 (D)’. The general principle is that 
court in judging the adequacy and the validity 
of the consent given in a particular case will have 
to take an over all picture of the entire situation 
and decide whether the ‘sapindas’ giving the con- 
sent occupy sufficient importance or carry ade- 
quate weight in the fictional family council. Ju^ed 
irom the standpoint of propinquity, age. wisdom, 
availability, numbers and other relevant consi- 

consent given by tliem mav 
ptab^h the inference that the adoption was made 
by the widow without any capricious or corrupt 
motive but only in the interests of her husband’s 
salvation. Difficult and delicate questions mav 
arise in drawing the picture. 

It is tnie that the nearest ‘sapinda’ or ‘sapindas’ 
must be consulted; but there may be circumstances 
where his or their advice is not available. His 
whereabouts may not be known: he may refuse to 
give a4vice; he nia.v improperly refuse to give 
consent on unjustifiable grounds, ho mav have left 
the country for foreign parts with no prospect of 

instances are not exhaustive 
other instances where a nearest 
sapinda is not available for consultation. Nor is 
It possible to give a descending or ascending order 
nxmg grades of consent based upon the law of 
inhentance to the property of the last maleholder 
or otherwise. In the final analysis it is a question 
of fact in each case for tlie court to come to the 
conclusion whether the consent of the ‘sapindas* is 
sufficient to validate the adoption having regard 
to the conditions laid down in the aforesaid deci- 
sions. T^e only legal test is that tliere sliould be 
such evidence of the assent of kinsmen as suffices to 
show, that the act is done by the widow in the pro- 
per and ‘bona fide’ performance of a religious duty 
and neither capriciously nor from a corrupt motive. 

(10) Bearing the aforesaid principles in mind, we 

ux ■ consent of the reversioners 

obtained by the widow in the instant case. For 
convenience of reference and to appreciate tlie 
contentions of the parties the following genealogy 
may be conveniently referred to: 
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From the genealogy, it Vv^ill be seen that the com- 
mon ancestor is one Sura Chemman Setti. He had 
SIX sons. Ramayya, Appayya and Venkatachalam 
by his first wiic. Venkayya, Krishnavya and Sub- 
bayya by his second wife. The last maleholder 
belongs to Vonkatachalam’s branch. The ‘sapindas’ 
with a circle round their names were either pre- 
sent at the adoption or gave their consent in writ- 
ing. Persons with an “X” mark against their 
names were either minor or not consulted. The 
rest of the persons indicated in the genealogy were 
all dead. We have three generations of ‘sapindas’. 
Pitchayya of Ramayya’s branch and Punnayva of 
Venkayya’s branch belong to the generation of the 
deceased Venkayya. Both of them have since died; 
but at the time of the adoption they were over 90 
year 3 of age and their eye sight was not good. 

Pitchayya's son Ramayya and Punnayya’s son 
Satyanarayana were examined as D. Ws. 4 and 5 . 
They deposed that their fathers gave the consent 
for the adoption, that they were present at the 
time of the adoption and that they did not sign 
either the adoption deed or the authority giving 
consent as they were not in a position to do so. 
But the learned counsel for the appellants relied 
upon the evidence of D. W. 1. the second defen- 
dant. in support of his contention that she did not 
ask their consent for the adoption. But a perusal 
of the evidence of D. W. 1 discloses that PitchajTa 
and Punnayya were present at the time of the 
adoption and when she said that she did not ask 
their consent, she meant only that she did not 
ask them to sign the authority giving consent to 
the adoption. It should not be forgotten that the 
second defendant was an illiterate woman of 
seventy years and the cros.s-examination shows 
that despite her age and illiteracy she stood the 
test of cross-examination fairly well. 

The evidence of D. Ws. 4 and 5 to the effect 
that their fathers gave consent is therefore recon- 
cilable with the evidence of the old woman D. W. 
1. The second generation consists of ‘sapindas’ in 
all the branches. Taking the first branch in the 
above pedigree, i.e., Ramayya’s branch, Subbavya 
and Ramayya the sons of Pitchayya, are alive. 
D. W. 4. Ramayya, gave his consent in writing. 
D. W. 1 says that his brother, Subbayya attended 
the adoption. In the branch of Appayya, Narasim- 
ham did not give his consent, nor did he attend 
the function whereas Nagabhushanam and Koti- 
lingam signed both Exs. B. 11 and B. 16. Ap- 
payya’s third son, Venkataratnam’s sons were not 
consulted, but the evidence of P. W. 1 and D. W. 

3 shows that Anjaneyalu. the second son of Ven- 
kataratnam was adopted to a different family and 
that Sitaramulu and Panduranga Rao, the other 
two sons were minors. 

It will therefore be seen that in Appayya’s 
branch, out of six ‘sapindas’ available for con- 
sultation two of them. Nagabhushanam and Koti- 
lingam were consulted. The rest were either 
minors or adopted to different families. Coming to 
Venkatachalam’s branch, i.e., the branch of Ven- 
kayya, Venkatanarasu (3rd defendant) and Subba 
Rao (plaintiff) did not give their consent. They 
are the nearest reversioners to Venkayya. If they 
were not consulted, the adoption woufd be invalid 
Tlie defendant’s contention is that they were con- 
sulted but for ulterior motives they refused to 
take the notices. It will be necessarj'’ to trace 
the history of the disputes between the widow 
and these two reversioners and their fathers to 
ascertain which version is tnie. 

In 1917 Gunivayya, the father of the third de- 
fendant, and Ramay\’a. the father of the plain- 
tiff instituted O. S. No. 12 of 1917 on the file of 
the court of the Temporary Subordinate Judge, 
Guntur, against Ademma for removing her :rom' 


A. LB. 

toe management of the «tate and for the appoint- 
ment of a receiver. AUegations of waste 
made against her. In the writtpn 
Ademma pleaded that the suit was ^ent 

“the result of ill-feeling consequent on the 
fusal of the defendant to adopt one of the bov«i 

adopt a 

This suit was transferred to the court of the 
Additional temporary Subordinate Judge Guntur 
and numbered as O. S. No. 30 of 1917. Guruvayva 
and Ramayya filed also O. S. No. 87 of I 9 n for 
setting aside a sale deed executed by her on 1 (^ 
1916 in respect of a small extent of land for a 
sum of Rs. 90. O. S. No. 87 of 1917 was decreed 
on 1-2-1918. On 22-2-1919 the parties entered into 
compromise in O. S. No. 30 of 1917 and Ex. B 1 
was the petition filed under Order 23. R. 1. C. P. C. 
By the time the compromise was filed Ramayya 
the father of Subba Rao died. Under the com- 
promise, the alienation made bv her, which was 
the subject-matter of O. S. No. 87 of 1917 was 
declared valid. Guruvayj’a was put in possession 
of 7 acres 30 cents to be enjoyed by 
him absolutely towards costs alleged to 
have been incurred by him. The comprennise 
also recorded an a^eement between the parties- 
in respect of the rights of the widow to take a 
boy in adoption. The relevant portion read: 

“That in case the defendant takes a boy in 
adoption to her husband at any time, that is, 
if she is willing to take boy in adoption, she 
shall take in adoption only these persons, that 
is, either the first plaintiff's son. that or the- 
second plaintiff’s son, that she shall not take any 
other boy in adoption, that in case the first 
plaintiff consents to another boy being taken io 
adoption she should obtain permi3sion in writ- 
ing and then take a boy in adoption." 

Tile decree. Ex. A 3, followed the compromise. 
Nothing happened till the year 1940. Meanwhile 
Guruvayya also died. * On 25th July 1940 the 
third defendant issued the notice Ex. *A. 9 to the 
second defendant Ademma. It appears from that 
letter that the second defendant was contem- 
plating to take the present plaintiff’s second son 
Venkateswaralu in adoption. She must have 
asked the third defendant to give his consent In 
Ex. A. 9 the third defendant stated that in view 
of the compromise decree she had no power to 
take any boy in adoption, much less Venkateswarlu. 
This notice was based upon an interpretation of 
the compromise decree. As under the compromise- 
decree she agreed to take in adoption the son of 
cither Guruvayya or Ramayi'a and that in default, 
an outsider only on a written consent given by 
Gunivayya and that as Guruvayya was no more- 
it is said that the power conferred on her to take 
a boy in adoption was exhausted. 

A similar notice bearing the same date was given 
by tile third defendant to the plaintiff, Ex. B. 2. 
Presumably, because of the obstruction caused by 
the third defendant slie slent over the matter for 
another three years. In 1943. she issued notices 
to the third defendant and the plaintiff seeking 
to take a boy in adoption and mentioning that 
she would like to take plaintiff’s son Vdnkates- 
warlu in adoption. In this notice she expresed 
her surprise that the third defendant who was 
married and had children wanted to be taken 
in adoption. Learned counsel for the appellants 
commented upon tills statement as based upon » 
misapprehension of the contents of Ex. A. 9; 
Literally understood it would be so; but what the 
old lady meant was that she was anxious to takd 
a boy in adoption and that if the terms of the 
compromise were insisted upon, she could wily 
take the third defendant in adoDtion and that; 
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he could not expect her to take a father of 
children in adoption. 

Be it a3 it may, this statement is not of much 
relevance. What is important is that in 1943 she 
asked both the brothers, i.e., the plaintiff and the 
third defendant, to give their consent for her 
taking a boy in adoption. Ex. B. 4 dated 11th 
May 1943 was a similar letter written by her seek- 
ing the consent of D. W. 7. Ex. B. 21 series were 
postal acknowledgments of letters written on her 
behalf to the other reversioners. Ex. B. 22 dated 
23rd May 1943 was the reply given by. the third 
defendant to the second defendant. In that letter 
the third defendant stated that the second de- 
fendant told him that she v/ould take his son in 
adoption and he consented but Subba Rao refused 
to give consent unless his son was taken in adop- 
tion. 


He insinuated that there was a ‘lopayakari’ 
arrangement between the second defendant’s 
brothers and the plaintiff. He expressed his view 
that the contemplated adoption was not intended 
to be for the salvation of her husband and that 
it was al30 inconsistent with the terms of the 
compromise decree. It would be seen from Ex. 
JB. 22 that the third defendant refused to give nis 
consent mainly on two grounds (1) that there 
was an arrangement for dividing the properties 
and (2) she had no pov/er to adopt in view of 
the express terms of the compromise decree. But 
neither of those reasons was tenable. The al- 
leged arrangement was not proved; the widow 
could not have legally contracted herself out of 
a power to take a boy in adoption. Further the 
condition obtaining in the year 1919 when' the 
compromise was entered into had completely 
changed in the year 1943 and therefore her agree- 
ment not to take a boy in adoption without the 
consent of Guruvayya would no longer hold good. 

In our view, this refusal was actuated by an 
improper motive, namely, that his son was not 
agreed to be taken in adoption by her. Again 
lor two years, presumably because of the interne- 
cme disputes between the brothers, no adoption 
had taken place. But in the year 1945 the second 
defendant again issued a notice dated 7 - 5-1945 to 
the plaintiff and the third defendant requesting 
P®™^ssion for her adopting Ramulu, the 
^dest son of the plaintiff. Ex, B. 5 dated 15-5- 

defendant 

to toe 2nd defendant. He again reiterated there- 
in his objections based upon the compromise de- 

pointed out that there was a collusion 

A. 12 dated 

^ a simUar notice issued by him to the 

notice J^^od by the plaintiff to the second defen- 
dant. The relevant portion of the notice is : 

‘‘Now, you ^sh to take a boy in adoption for 

salvation to your husband Ven- 
perpetuate the family according to 
Dharma sastras, intend to take in 
adoption my son eldest son Ramulu out of mv 
three sons and as the aforesaid went on and 
as yod have requested me to grant you permis- 
sion to take a boy in adoption, I have giv^ 
permission to take a boy^ in adoption.” ^ 

The plaintiff by this letter gave ner toerefnrA 
perm^ion to take a boy in adoption, toS toe 
occ^ion for the permission was that khe intended 
to take his son Ramulu in adoption. The ner 
^lon was general in terms and it was not 
strictly confin^ to the boy in question. But for 
one reason or other, she did not take the boy 
Ramulu m adoption. There are conflicting ver- 
sons why Ramulu was not taken in adoption The 
second defendant states in her evidence that she 
intended to take toe boy in adoption and she was 


keeping the boy in her house for ten months, but 
thereafter owing to some quarrels between her and 
his mother the boy was taken back, whereas the 
plaintiff says that the adoption did not take place 
as the lady insisted upon Ramulu giving her half 
the property. P. W. 1 admits that he did not 
teU this fact to his pleader at the time of draft- 
ing the plaint and that he did not give any notice 
to the second defendant when she sent away her 
son. The second defendant also denies it. 

Except the statements of the plaintiff, there 
nothing in the record to show that any such pro- 
posal was put forward by the second defendant. 
We are not satisfied that the dropping of the idea 
of taking Ramulu in adoption was due to any such 
proposal on her part. It was likely that because of 
some disputes between the ladies Ramulu was 
taken away by his father for the subsequent con- 
duct on the part of the second defendant showed 
that she was anxious to take Ramulu in adoption 
After taking away the boy Ramulu from her house, 
the plaintiff celebrated his ‘upanayanam’ on 17- 
6-1946. and_ performed his marriage on 19-6-1946. 
Ex. A. 15 is the printed invitation for the ‘upa- 
nayanam’ and the marriage. Before the ‘upa- 
nayanam’ was celebrated, the second defendant 
issued a registered notice. Ex. B. 7 dated 14-6-1946^ 
to the plaintiff seeking his consent for taking a 

I j . _ was also mentioned therein 

that if no reply was given within a v/eek after the 
receipt of the letter she would deem it that he had 
consented for her taking a proper boy in adoption 
and perpetuate the family. 

_ A similar notice bearing the same date was 
issued to the third defendant. Ex. B. 8, Ex. B. 9* 
and Ex. 10 dated 14-6-1946 are the postal re- 
ceipte showing that registered letters w'ere addressed 

T the third defendant. (.His 

Lordship considered the evidence and concluded : ) 
We therefore hold on a consideration of the evi- 
dence that Exs. B. 7 and B. 8 were issued by the 
2nd defendant to the plaintiff and the third de- 
fendant and knowing their contents they refused 
to receive them. 


(11-12) So far as the two nearest reversioners are 
concerned, the position therefore is this: the 
third defendant had taken a consistent attitude 
throughout from the year 1943 that the power of 
the widow to take a boy in adoption was confined 
to the compromise decree in O. S. No. 30 of 1917 and 
that power was exhausted, and finally he impro- 
perly ^ refused to receive notice knowing fully it 
contain^ a request for his consent to adopt. In 
his previous letters he gave another reason, for his 
refusal to give the consent, namely, that there 
was some kmd of arrangement between the 2nd 
defendant s brothers and the boy intended to be 
taken in adoption. He had failed to establish that 

It is therefore clear that his previous attitur'e^ 
and his refusal to receive the notice cleartv esf a 
blish ttet he improperly refused gU-f hfs con^ 
sent. The plaintiff gave his consent for the 2nd 
defendant taking a boy in adoption in general 
terms under Ex. B. 6 dated 17-5-1945 though the 

attempt on. 

of the widow to take his son Ramulu in 

that, we have also found 
that he refused to take the notice though the con- 

notice were explained to him by D. W. 
10. His conduct also amounted to a refusal to. 
discharge his duty towanls toe widow. In the 
c^cumstances, the widow was entitled to go to 

toe remoter reversioners for their advice and 
consent. 


(13) In Venkayya’s branch, Subbayya is D. W. 8. 
He is one of the signatories to Ex. B. 11 . Satval 
narayana is D. w. 5. He is the son of Punnay^^a 
He is also one of the signatories of Ex. B 11 
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Both of them gave their consent to the adoption. 
No member of Krishnayya s or Subbayya’s cranch 
is alive. 

(14' Now coming to the present generation, they 
consist of young men and minors. In Ramavya's 
branch yvnkata Kotayya and Cliiiina Ram'ayya 
attended ihe adoption ceremony. The 3rd defen- 
dant'.s sons are minors. Among the plaintiff’s sons, 
except Famulu the other two are minors. Lakshmi- 
narasn end Radha, grandsons of Lakshminarasim- 
h.am. the brother oc Gunivayya, are also minors. 
It is in evidence that they and their mother were 
present at the time of the adoption. In Ven- 
kayya’s branch Satyanarayana is the first defen- 
dant.^ Kis brothers are all young men. It 
therefore be seen that even among those youngsters, 
.some of them who are not minors were present at 
the adoption ceremony. 

Learned counsel for the appellants contended 
that Ramulii who was a major should have beo.n 
consulted. But in the circumstances the non- 
consultation of Ramulu cannot vitiate the adoption 
for it is not the law that if the nearest ‘lapindas’ 
refused their consent the widow should consult 
the otner ‘sapindas’ in the order of the degree of 
relationship to her deceased husband. Further, 
Ramulu is the son of Subba Rao and he is living 
with him as a member of his family. He was the 
boy whom the widow intended to take in adop- 
tion. but his father for one reason or other re- 
fused to give him. In the circumstances when the 
plaintiif refused to give his consent, if the widov/ 
did not seek the consent of this young man, though 
a major at the time, in our view it would not 
affect the validity of the adoption. 

(151 Now taking an overall picture, it is clear 
, that the widow first approached the nearest 
.‘sapindas’: but they had improperly refused to 
' receive the notices and give her the requisite 
consent, she therefore took the consent of the 
'remoter reversioners from the different branches 
of the family including the two eldest members 
of the family, Pitcha>Ta and Punnayya. Having 
regard to the circumstances of the case we can- 
not hold that the persons who gave the consent 
iwero not competent advisers to the widow. Their 
I advice .satisfied the test laid down in the decided 
cases, namely, the consent required is that of a 
sulAstantial majority of those agnates nearest in 
relationship wlio are capable of forming an in- 
telligent and honest judgment on the matter and 
the assent mu.st be such as to show that the act 
was done by the widow in the proper and ‘bona 
fide’ performance of a religious duty and neither 
capriciously nor from a cornipt motive. We 
therefore agree with the court below that t.ne 
adoption made by the widow with the consent of 
the ‘sapindas’ was valid. 

(16) Learned counsel for the appellants then 

contended that^ the authority embodied in Ex. 

B. 11 ii inadmissible in evidence as it was not 

registered, in support of this contention reliance 

IS made on S. 17(3) of the Registration Act. It 
read.s : 

“Authorities to adopt a son, executed after the 
first day of January 1872 and not conferred by 
a will shall also be registered “ 

This objection was not raised in the court below 
We are not therefore justified in allowing the 
fippoll&nts to 1 &is 0 tills point before us Furt'icr 
even if Ex. B. 11 is excluded, there is clea'' evi- 
dence on record by the signatories of t.he docu- 
ment to establish that they all gave consent for 
the adoption. We cannot also accept the con- 
tention as .sound. There is an essential distinc- 
tion in Hindu law between an authority conferred 
by the husband on a widow to take a boy in 
adoption and a consent given to her by the ‘sapin- 
das’ after his death. In the case of a husband 


A.I.R. 

he confer! a power or authority upon the widow 
to take a boy in adoption, whereas in the case 
of ‘sapindas’, their assent is required for toe pu? 
PMe of establishing that toe act is done bv toe 
widow m the proper and ‘bona fide' performance 
of a religious duty and neither cap^Su^ nor 
from a corrupt motive. Therefore it irnot far 
rect to describe toe assent given by the ‘sapindas'’ 
as an authority conferred by them on toe widow 
to take a boy in adoption. Section 17(3) of the. 
Registration Act in our view should be confined 
only to authorities conferred upon a widow by her' 
husband. Exhibit B. 11 being only a record of thei 
consent given by the ‘sapindas’ does not require 
registration. 

(17) In the result the appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 


A/V.R.B. 
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A. Poongavana Naicker, Petitioner v. S. 
Muthurama Naidu and others. Respondents. 

Civil Revn. Petn. No. 1801 of 1950, D/- 19- 
4-1951. 

Civil P. C., (1908), S. 115, O. 21, R. 84 — 
Acceptance or rejection of highest bid by Court 
is a case decided. Case law ^scussed. 

^ (Paras 3, 5) 

Anno: C. P. C., S. 115, N. 4, 6, O. 21, R. 84, 
N. 2* 

P. C. Parthasarathy, for Petitioner; K. Bbi- 
masankaram; Narayanachari; A. Seshachari & 
A. Srinivasan, for Respondents. 

CASES CITED: 

(A) (’23) AIR 1923 Pat 525: 2 Pat 548 

(B) (’31) AIR 1931 Cal 583: 58 Cal 788 

(C) (’25) AIR 1925 Mad 318: 82 Ind Cas 793 

(D) (’88) 15 Cal 253 

ORDER: In execution of a decree in O. S. 
No. 13 of 1949 on the file of the Court ofl 
the Subordinate Judge, Chingleput, certain pro- 
perties belonging to the judgment debtor, who 
had become subsequently insolvent were order- 
ed to be sold by a sale warrant of the sub 
court dated 27-10-1950 and the Central Nazir 
of the District Court was authorised to con- 
duct the sale on 1-11-1950 by public auction. 
Accordingly, the Central Nazir put up the pro- 
perties for auction and there were bids at that 
auction. The sale went on for some time and 
the highest bidder was ascertained on 1-11-1950, 
It so happened that on that day the Subordi- 
nate Judge was on casual leave and on the 
next day on an application made by the Offi- 
cial Receiver, the Subordinate Judge directed 
that the sale should be continued from day to 
day till 6-11-1950, On the same evening the 
Central Nazir took up the matter before the 
District Judge who, by an administrative order, 
held that as the sale conducting officer bad 
no notice of any petition either for adjourn- 
ment of the sale or for any other relief, when 
he put up the properties for sale on 1-11-1950, 
the holding of the sale by him was correct 
and the conclusion of the sale on that day 
itself by him was correct. The District Judge 
further expressed an opinion that there is no 
rule which prohibits the sale conducting 
officer duly authorised by warrant from con- 
ducting and concluding the sale simply on the 
ground of the presiding officer's absence on 
casual leave. The Judge further w’ent on to 
observe that if the Court which directed the 
holding of the sale by the Central Nazir thought 
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that the sale was irregular, it is for that Court 
to set it aside^ but it cannot return the amount 
of the sale proceeds tendered by the sale 
orTicer and received by the Chief Ministerial 
oiiicer of the Court, completely ignoring the 
^ale held by the Central Nazir on 1-11-1950 
These proceedings were administrative in na- 
ture and at the time the District Judge pro- 
fessed to pass this order neither party nor 
counsel was present. On 4-11-1950, one of the 
creditors of the judgment-debtors, whose estate 
has become vested in the Official Receiver, an- 

directions 

mat the Central Nazir should be ordered not 
to conclude the sale held on 1-11-1950. The 
Subordinate Judge on that application held that 
me remedy of the aggrieved party was to ap- 
ply t9 set aside the sale on the ground of 
material irregularity and therefore, held that 
the petition vyas not maintainable. He also 
held that the Official Receiver who alone can 
have any grievance in the matter has not ap- 

catlon^^hv^fh^ relief and, therefore, the appli- 

creditor was not maintainable. 

• grounds I. A. No. 719 of 1950 

dismissed by the 
Subordinate Judge on 6-11-1950. Having been 

aggrieved by this order of the Subordinate 

Jud^ on the ground that the lower Court fail- 

objection that the Order of the Subordinate 
Judge dated 6-11-1950 being administrative in 

"nTof S T/s^C^p within the mean- 

inter^re The jurisdiction to 

intertere. The learned counsel contended that 

on the analogy of orders passed under O 9i 

R. 66 and the other provisions of thp 

regarding settling of thrupset prices and vaH 

ous other details prior to the culmination of 

it^ should administraUv^^ 

S^defs 151 refused ff 5 ^PProached 

one^^'l Im unibleT"'' *’® '""dmini'stotive’ 

Wh.. (aT Cp«S S 

and when the matter was^argued^n"nnl'^ 
in the presence of the parties 

Subordinate Judge; dated 6-11 

SdS? that “he al” WMietioa l'„ 

the‘..S°“'^ 'f empowered to conduct' 

the sale is clear and evident from R 200 PtVn 
Rules of Practice which state*; thaf Civil 
appointed to sell X pr^erty ^^haU 
the sale in the manner prescribed by the Code 
for the sale of attached property etc. AcSrd! 
^ to the structure of the administratfve 
machinery at the head quarters of the S ct 
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the Cental Nazir of the District Court is a per- 
son who is automatically deemed to be ap- 
pointed for purposes of conducting court sales 
under R. 200. There is no dispute that the 
Central Nazir in this case was the proper per 
son to conduct the sale. Appendix E Sch. 1, 
C. P. C., form No. 29 deals with the proclama 
lion of sale and para. 3 of the conditions of 
sale states that the highest bidder shall be de- 
clared to be the purchaser of any lot, provided 
always that he is legally qualified to bid and 
provid®d ^that it shall be in the discretion of 
the Coun or the officer holding the sale to 
decline the acceptance of the highest bid when 
the ^price oflered appears so clearly inadequate 
as co make It advisable to do so. This^con- 

has a force of law, because it 
is a form in Appendix E to the Civil Procedure 
Code, lays down clearly that it is within the 

a accept Pr t-eject 

a bid before ihe sale conducting officer. Mr 
beshachanar, for the purchaser, very strenu- 
ously contends that when the property is knock- 

ro the highest bid, the Couit has 

tn the matter to say 
that the sale nas not become complete; that is 
automatically the Court must accept the 

|jjgh®®t and hold that the person who has 

tjown i^s the purchaser and thereby 

wRu concluded. I am not able to agree 

with ihis contention. Form No. 71, Civil Rules 

NaMr^oJ^'^rfU® i^i^® ^he Central 

i\azir or ether auctioneer under R 200 tn 

he Court and there it is laid downas to what 
sarfbfff Vh ^ Nazir should state to the Court re- 
ftfo ^^® P’^oPPdure and the manner in which 
the sale was conducted. It is not necessary 

detail the various clauses as 
well as schedules mentioned in that form be- 
cause para 3 says that the Central Nazir has 

the Court that he put up the several 
sale by auction at so and so and the 
person who knocked down the several lots. It 

Court to accept the action 
Nazir or to reject it. To say 
that b^ause the sale conducting officer has 
accepted the highest bid and, therefore, thi 
Court has no further jurisdiction but should 
as It were, take upon itself the vicarious d^y 

sale, is in my opinion, illo^ 
not as if this decision is bereft 
of authority In — ‘Jaibhdar Jha v Matuk 

Sherson (A), Das and 

ivxacpnerson JJ. had considered a matter of 

similar nature. They held that an execution 

sale whether held, in the immediate presence 

of the presiding officer of the Court or not is 

not complete until the presiding officer of the 

Court has accepted the bid and Sred the 

rfPse JF Fl" ° ^orcompTete^ the^^Lle 

permitteTi mike Ihf depSf riquTred" by R 
declaring whl^h^as ^urchaled ^the ^wSt^Put 

unde?^R^^84 submitted for signature 

officer rises presiding 

vEs at following obser- 

vations at page 527 are pertinent. 

function of the Nazir or 
appointed by the Court to con- 
^^chon is of a ministerial charac- 
ter, if he conducts it in presence of the pre- 
siding Officer, the lattef is still in direct 
charge of it, forthwith declares under O. 21 
R. 84, who the purchaser is and signs the 
formal order (as in fact happened on the 
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I6th November in this case), and the sale is 
not complete until the declaration has been 
made and the order signed. Equally when 
the auction is (for reasons of convenience) 
not h.eld in his presence, the presiding officer 
is still in charge of it and the officer con- 
ducting the sale is in no more responsible 
position than if he were conducting it in pre- 
sence of the presiding officer; that the sale 
may be completed, not only the order of the 
presiding officer to close the bidding, but 
also hi.s order under O. 21, R. 84, formally 
accepting the bid and declaring the pur- 
oha.ver is required exactly as in the sale pro- 
ceedings conducted in his presence.” 

These observations, as I have already stated, 
are pertisent to the facts of the case. The 
Central Nazir being an officer immediately 
subordinate to the District Judge conducts the 
sale not in the actual presence of the Subordi- 
nate .Judge, but in a separate place; and even 
so when the Central Nazir accepts a final bid, 
the sale \yiU become complete only when the 
Court, which has directed the sale accepts the 
liiiai bid. It is ooen to the Court in its judicial 
discretion either to accept it or reject it. I need 
no: say under what conditions a Court will re- 
ject it, because conditions might be difi'erent in 
diiTercnt cases. The case in AIR 192.3 Pat 525 

(A) came up for consideration in — ‘Surendra- 
mohan v. IVIanmathanath’, AIR 1931 Cal 583 

(B) before Sahrawardy and Patterson JJ. and 
the learned Judges dissenting from an earlier 
judgment cf Panton J. of the same Court and 
following AIR 1923 Pat 525 (A), held that the 
sale of property in an auction by the order of 
a Court, although held by an officer of the 
Court or by any person appointed in this be- 
half, is nevertheless a sale by the Court itself. 
It i.s not cornpleted until the Court formally 
accepts the bid and declares the purchaser un- 
der O. 21, R. 84, C. P. Code. Prior to such 


(5) It is not clear from the decision of the 
learned Judge as to whether he was aware on 
2-11-1950. when he directed that the sale 
should go on from day to day, that the Central 
Nazir had completed the bid on 1-11-1950 If 
the subordinate Judge, after knowing that the 
Central Nazir had completed the sale, or in 
other words, the properties were knocked down 
to the highest bidder, still thought that the 
sale should be held thereafter from day to day 
it is tantamount to holding that the Subordi- 
nate Judge did not accept the Central Nazir’s 
conclusion of the sale and, therefore, the sale 
had not become concluded and the order of 
the Subordinate Judge refusing to interfere at 
a later stage i.s erroneous in the exercise of his 
jurisdiction. If on the other hand, the Sub- 
ordinate Judge did not know that the Central 
Nazir had accepted the highest bid and accord- 
ing to the Central Nazir the sale had become* 
complete, and directed the sale to go on, thenl 
it is open to the Subordinate Judge, after 
knowing the correct stage of facts, either to 
accept the sale as concluded or not. Since it is 
difficult to find out and the parties are not 
able to clarify the situation as to under what 
impression the Subordinate Judge made the 
Order dated 2-11-1950, in my opinion, the order 
of the Subordinate Judge cannot stand. I there- 
fore set aside the order of the Subordinate 
Judge and direct him either to accept the final 
conclusion of the sale by the Central Nazir, if 
he did not know that at the time he passed the 
order on 2-11-1950 that the Central Nazir had 
finally concluded the sale. It is open to the 
Subordinate Judge in the exercise of his judi- 
cial jurisdiction to accept the Nazir’s final ac- 
ceptance or reject the same. 

(0) There will be no order as to costs in this 
civil revision petition. 

C/D.H. Order accordingly. 


order, the bidder, whose bid was accepted by 
the officer at the time cf the bid, does not ac- 
vauire any interest in the property and the 
Court can, for adequate reasons, direct the 
sale of the property without any notice to the 
bidder. Since the principles enunciated in these 
decisions has my complete approval, it is un- 
necessary for me to elaborate at any length 
(he facts of the particular cases adverted to by 
me. In our own Court, though on facts net ‘ad 
idem’, there is a decision in — ‘Ratnnsnmi 
Pillai V. Sabapathi Pillni’, AIR 1925 Mad 318 
(C) where Krishnan and Odgers JJ. considered 
a similar matter and following the decision in 
— 'Surendro Kesub v. Dcorgasoondary Dassee’, 
15 Cal 253 ■ (D) the learned Judges held that, 
no doubt, the ordinary rule regarding a private 
auction is that where an auction is held with- 
out any reservation, there is an implied con- 
dition that the highest bid will be accepted, but 
that^rule cannot be said to apply to a sale by 
ti Court officer under the directions of the 
Court. In court sales, it is the acceptance by 
the Court that constitutes the contract. These 
observatiens make it clear that however much 
the Central Nazir might have thought that the 
sale was concluded, it cannot become efTcctive 
and conclusive unless the Court accepts it. 

(4) Therefore, the question has to be con- 
sidered as to what should have been done on 
(he facts of this case. I I'iCed hardly advert to 
the provisions of the Civil Procedure Code, 
especially O. 21, Rules 65, 69 and 84 regarding 
the procedure to be followed and the final con- 
clusion of the sale in execution of a decree. 
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(FULL BENCH) 

RAJAMANNAR, C. J., RAJAGOPALAN 
AND VENKATARAMA AIYER, JJ. 

Crompton Engineering Co., (Madras) Ltd., 
Applicant v. Chief Controlling Revenue Autho- 
rity, Madras. Respondent. 

Case Rcfd. No. 61 of 1952, D/- 4-3-1953. 

(a) Stamp Act, (1899), S. 2(17) — Specifi- 
ed property — (T. P. Act, (1882), S. 58). 

A clause in a mortgage deed was as fol- 
lows: “That the whole of the borrower’s 

floating assets and comprising lands, 

buildings and premises bearing dcor No. 
27, Tiruvottiyur High Road, Madras, to- 
gether with the electrical installation, 
plants, and machinery, furniture and fitt- 
ings, office and transport vehicles, loose 
tools, book debts, imprest cash with em- 
ployees, investments, interest accrued on 
..investments, cash on hand and with bakers 
belonging to the borrower and all other 
stocks and goods of the borrower whether 
raw or in process of manufacture shall be 
hypothecated to the companj’* and its as- 
signs by way of first charge as continuing 
security for the payment by the bor- 
rower.’* 
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Held, the reference to the premises des- 
cribed in the document as bearing door 
No. 27 Thiruvottiyur High Road as also 
to the stock in trade was obviously to 
“specified” property within the meaning 
of S. 2 (17): AIR 1916 Mad 374 (2) (FB), 

Eef. (Para 3) 

Anno: Stamp Act, S. 2(17) N. 14; T. P. Act, 
S. 58 N. 9. 

(b) Stamp Act, (1899), S. 2(17) — Mortgage 
deed neither attested nor registered — (TP 
Act, (1882), S. 59). 

The “transfer” provided for in S. 2(17) 
is a transfer valid in law — To make a 
document liable to stamp duty as a mort- 
gage deed, it is not enough if the document 
purports to effect a transfer. It must 
“transfer”. As there can be no transfer 
unless the requirements of T. P. Act, S. 59, 
are satisfied where the specified immovable 
property is worth hundred rupees or up- 
wards, a document purporting to be a mort- 
pge deed of such property is not liable 
to stamp duty when it is neither attested 
nor registered. (Para 11) 

Anno: Stamp Act, S. 2(17), N. 4. 

O. T. G. Nambiar, for Applicant; Govt Plea- 
oer, for Respondent. 

CASE CITED: 

(A) (T6) AIR 1916 Mad 374(2): 38 Mad 646 
(FB) 

RAJAGOPALAN J.: Under the orders of 
Knshnaswami Naidu J, on Appln. No. 1170 of 
1951, the Board of Revenue, Madras, as the 
Chief Controlling Revenue Authority, submitt- 
ed a statement of the case under S. 57, Stamp 
Act, (Act 2 of 1899). The question for de- 
termination is the liability of the document 
executed ^ 22-3-1948 by the Crompton En- 

Ltd., (referred to as 
the Borrower) to Best and Co., Ltd., (referred 
to as the company in the document), to be 
sUmped as a mortgage deed under the provi- 
sions of the Indian Stamp Act. 

o 1 clauses of that document dated 22- 

3-1948 relevant for the determination of this 
question ran: 

whole of the Borrower’s 

....and comprising lands, 

buildmgs and prenuses bearing door No. 27 

Madras, together 
with the electrical installation, plantsf and 

machinery, furniture and fittings, office and 

transport vehicles, loose tools, book debts 

imprest cash with employees, investments* 

interest accrued on investments, cash 

on hand and with bankers belone- 

T. Borrower and aU other 

stocks and goods of the Borrower whether 
raw or in process of manufacture, and all 
articles manufactured therefrom which now 
or hereafter from time to time during the 
security shall be brought into, stored 5r bl 
in or about the Borrower’s warehouse 
godowns, buildings or premises aforesaid or 
wherever else the same may be including 
any such goods in course of transit or deh- 
very, shall be hypothecated to the compaiw 
and its assigns by way of first charge as 
■continuing security for the payment by the 

Borrower Clause 9: That this Agree! 

ment shall operate as a continuing security 
lor all monies, indebtedness and liabilities 


aforesaid notwithstanding the existence of a 
credit balance on the said account at any 
time or any partial payments or fluctua- 
tions of accounts.” 

The document dated 22-3-1948 was not attest- 
ed. It was not registered. 

(3) “Mortgage deed” is defined for the pur- 
poses of the Stamp Act, and for the purposes 
of that Act only, in S. 2(17) of the Act: 

“ ‘Mortgage deed’ includes every instrument 
whereby for the purpose of securing money 
advanced, or to be advanced, by way of loan 
or an existing or future debt, or the perform- 
ance of an engagement, one person transfers, 
or creates, to, or in favour of, another, a 

perty’»^^^^ respect of specified pro- 

Ot the arguments advanced by Mr. Nambiar 

^of^ower in support of his contentions, 

that the document was not a mortgage deed 

as dslmsd by S. 2(17) of the Stamp Act only 

two need be _ considered: ( 1 ) there was no 

transfer of right and (2) there was no trans- 

ler 01 right over or in respect of ‘specified’ 
property. 

- reference to the premises described 

‘document dated 22-3-1948 as bearing 
door No. 27 Thiruvottiyur High Road, is obvi! 
ously to a specified” property within the 
meaning of S 2(17), Stamp Act. Even with 
reference to the stock-in-trade the — ‘Secre- 

Commissioner of Salt, Abkari and 
faepa^te Revenue. Madras v. Mrs E W Orr 

wa’n °u Madras air 1916 Mad' 374 (2) 
(r.B.) (A), should suffice to conclude the ques- 
tion whether n is “specified property” within 
the meaning of S. 2(17), Stamp Act. White 
L. J. observed at page 376 : 

“It seems to me that so far as the stock-in- 
trade etc. which are described in the deed 

as trust property are concerned, the trust 
property is specified.” 

(5) Various other items of properties of the 
Borrower were no doubt enumerated in the 
document dat^ 22-3-1948. But the transaction 
Was one and indivisible, and, the document to 
evidence that was equally one and indivisible. 
It IS on that basis we have to determine its 
liability to be stamped under the provisions of 
the Indian Stamp Act. 

(6) Mr. Nambiar was well-founded in his 
cor^ention, that there could be no transfer of 
rights over or in respect of the specified pre- 
Section 59, T. P. Act, runs : 

principal money secured is one 
hundred rupees or upwards, a mortgagi 
other than a mortgage by deposit of title 
deeds can be effected only by* a registered 
instrum^ent signed by the mortgagor and at 

Thaf witnesses^”®”" 

That the specified immoveable pronertv was 

"Ot fn Bui 

tested nor 

transfer contemplated by S. 

shonl?l ^ transfer valid in lawj 

should be obvious. Such a valid transfer 

would not have been effected under the docu- 
ment dated 22-3-1948, which was neither at- 
tested nor registered. Under S. 59, T. P. Act a 
}^l 2 d mortgage can be effected only when the 

( 1 ) signed by the mortgagor- (2) 
■attested by at least two witnesses; and (3) re- 
gistered. Leaving aside the question of registra 
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tion of an insufficiently stamped document, r.o 
one can claim that a document not signed by 
the rnoi-tgagor is an instrument of mortgage 
liable to bo stamped. That the attestation need 
not be oomemporaneous with the signature of 
the mortgagor in no way affects the question 
at issue in this case: the document was not at- 
tested. The law embodied in S. 59, T. P. Act. 
necessitates the signature of the mortgagor and 
the attestation by at least two witnesses in 
equal degree. To ensure the validity of the in- 
strument as a mortgage, attestation is made 
as much a part of the execution as the signa- 
ture of the mortgagor. 

(9) The learned Government Pleader pointed 
out that, on 29-5-1948, when the document was 
impcimded under S. 33, Stamp Act, the time 
for eifective registration of that document had 
not expired. The document was net attested,- 
and it was \ not registered. The impounding 
authority could not have enforced registration. 
In any case, it could not cure the failure to 
attest, which by itself was enough to invalidate 
the document as an instrument of mortgage. 

(10) The learned Government Pleader urged 
that it was as an "instrument” that the docu- 
ment of 22-3-1948 was impounded under S. 33, 
StaiTiO Act. The definition of "instrument” un- 
der 3. 2(14), Stamp Act, runs: 

"An instrument includes every document by 

which any right or liability is or purports to 

be created, transferred, limited, extended, ex- 
tinguished or recorded.” 

The document certainly purpoi’ted to transfer 
the rigJit in the immoveable property among 
other things, though in law it could' not and 
did not transfer that right. Even S. 33 refers 
to an instrument chargeable with duty, that is, 
stamp duty payable under the provisions of the 
Indian Stamp Act. The document dated 22-3- 
1940 may be an instrument; but it is not an 
instrument chargeable with duty, that is, 
chargeable, as a mortgage deed as defined by 
S. 2(17), Stamp Act. 

(11) The very difference between the defini- 
tion of an instrument in S. 2(14) and a mort- 
gage deed in S. 2(17) should show that the 
"transfer” provided for in S. 2(17) is a trans- 
fer valid in law. To make a document liable 
to stamp duty as a mortgage deed, it is not 
enough if the document purports to effect a 
transfer. It must "transfer.” 

(12) We hold that the document dated 22-3- 
1948 is not a mortgage deed within the mean- 
ing of S. 2(17), Stamp Act, and it is not, there- 
fore, liable to be stamped as a mortgage deed 
under the provisions of the Indian Stamp Act. 

(13) No order as to costs. 

A/G.M.J, Reference answered. 


a matter essentially of fact to be decided 
in the circumstances of each case. (Para 9) 

Anno: Workmen’s Compensation Act, S. 2 ( 1 ) 

(d), N. 1. 


Acl (1923). S. 

2(1) (d) — ‘Wholly or in part denendent 
AiR 1953 Mad 206, Dissented from ^ * 

Even though the earnings of the de- 
ceased workman were hardly sufficient for 
his maintenance and no balance left which 
would contribute to the family fund, the 
^ parent can be said to be a dependent. 

(Para 6) 

Anno: Workmen’s Compensation Act, s. 2 ( 1 > 

(d) N. 2. 


T. S. Krishnamurthy Iyer, for Appellant; K. 
Kiishnaswami Iyer, for Respondents. 

CASES CITED : 

(A) (’53) AIR 1953 Mad 206: 1952-2 Mad U 
43G 

(E) (1900) 69 LJ QB 755: (1900) AC 358 
(C) (1925) 1 KB 399: 94 LJ KB 497 


JUDGMENT : The appellant is a P. W. D. 
cor4ractor who appeals against an order by the 
Commissioner for Workmen’s Compensation 
directing him to pay a sum of Rs. 550 as com- 
pensation to the father of a road employee 
who was killed by a stone roller while working 
on road laying. The accident was reported by 
the Superintending Engineer of the PWD to the 
Commissioner and an enquiry was held by the 
Revenue Divisional Officer, Tindivanam, under 
R, 23(1), Workmen’s Compensation Rules. The 
enquiry disclosed that the deceased had a 
father, mother and a minor brother aged 11 
and a minor sister aged 2 alive. There is on 
record a statement by the father recorded by 
the village Magistrate and statements recorded 
from the contractor and one of his witnesses 
by the Revenue Divisional Officer. 

According to the father’s statement, thq son 
was 25 years old, but according to the con- 
tractor he was 16. According to one cf the 
contractor’s witnesses, the deceased was an 
emaciated boy who was prior to his employ- 
ment by him as a road cooly earning six ancas 
daily as wages. The report of the Revenue 
Divisional Officer, accepted by the Commis- 
sioner, was to the effect that the deceased was 
earning at least eight annas a day and as he 
was living with his parents his father was par- 
tially dependent on him. 

(2) No appearance has been made on this 
appeal by the respondent-father, who engaged 
an advocate, Mr. R. Krishnaswami who, how- 
ever, reported no instructions when this appeal 
was taken up for hearing two weeks ago. 1 
allowed some time for appearance by any 
other advocate as Mr. Krishnaswami said that 
the papers were taken from him, but no ap- 
pearance has yet been made. 
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MACK J. 

Ponnuswami Gounder, Appellant v. Renga- 
swamy and others. Respondents. 

A. A. O. No. 21 of 1950. D/- 6-2-1953. 

(a) Workmen’s Compensation Act (1923), S. 
2(1) (d) — “Wholly or in part dependent.” 

Whether a person is partially dependent 
on the earnings of a deceased workman is 


(3) Mr. Krishnamurthi Aiyar for the appel- 
lant has contended that, in the circumstances, 
the father cannot be deemed to be even par- 
tially dependent on his son’s earnings. He has 
relied on a decision reported in — ‘St. Joseph’s 
A. and M. Works v. Maria Scosai Pillai’, AIR 
1953 Mad 206 (A), by Chandra Reddi J. in 
which some English decisions were considered. 
The facts there were rather different, the de- 
ceased workman being a child of tender years, 
working as a cleaner on a daily wage of four 
annas. In that case the finding of the Com- 


1953 


missioner that the father of the child was par- 
tially dependent on his earnings was reversed 
on the ground that the earnings of the child 

being an asset to the family were not 
sufficient to maintain him and, in fact, that the 
father had to spend a portion of his own ear- 
nings on the maintenance of his son Whe- 
ther a person is partially dependent ’ on the 
earnings of a deceased workman is a matter 
essentially of fact to be decided in the circum- 
stances of each case. 

*^nin Colliery Co. v. Davies’, 
(1900) AC 358 (B), the son killed was 16 
y^nrs old and was earning on an average 8 
sh, a week but lived at home with his father 
and niother and gave them all his wages. They 
16(3 him^ clothed him 3iid housed him and Scive 
him a little pocket money. The father was a 
collier earning about 25 sh. a week. The 
County Court Judge, held that he was a par- 
nal dependent and awarded him compensation 
This flndmg was reversed in the Court of Ap- 
peal but the House of Lords restored the find- 
ing of the C^nty Court Judge. The Earl of 
Halsbury L. C. made the following observa- 

to be particularly aporo- 
to a Hindu joint family : 

Therefore, the burden being upon the father 

family in his 
wages of those who 
maintained by him a partial contri- 
Dution to the general family fund Why is 
not the father in the discharge of that bur- 

dependent upon the earnmgs 

not able to answer that question. It kppeaj^ 
^ me fhat he must be relying or dependent 

— for fhe means by 

rss" 

thS to.d° “>* 

who > concurred in the decisinn 

said he agreed with the County Court Judge in 

there was mutual depeni^ncy 

- that each depLded to 

the other — and that the 

®o™o extent dependent unon his 

thaf® emphasised in that decision 

that each care must depend on its own facts 

s Si 
|pS 

xvisx =.Tv { 

Court of Appeal confirmed his findings nf 

lWi2X''hS”'Th “c '4"*.“®*^"“ 

entitled to apply his rudiciaT e^neSe Tnd 

the industnal population of the district ^vef 
which he has jurisdiction, and is also entftw 

earnings of the deceased, but an^ 
g^ctive increase of earnings in ’the ne« 

C6) Coming to the facts of the present case 
have a poor family eking out its u.mi! , 
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hood by doing cooly work, the father claiming 
he earns only eight annas a day, though he 
probably in fact earns a little more than this 
on days he can get work and the son also earn- 
ing eight annas a day. It is extremely difficult 
to lay down any hard and fast rule about what 
is sufficient for the maintenance of an indivi- 
dual person, and to work out an excess out o"f 
his earnings available for the father and 
mother and the other members of the family 
Lo enjoy. I find it not easy with great respect 
to express complete concurrence with the 
following ^ observation of Chandra Reddy J 

who considered the two decisions I have cited* 
and also some others : ^ 

“The principle deducible from the variou^t 
aecisions is that when the earnings of the 
deceased workman were hardly sufficient for 
his rnamtenance and no balance left which! 
would contribute to _ the family fund the! 

cannot be said to be a dependent 
within the meaning of S. 2, cl. (l)(d) 

working families, particularly 
tnose living jointly all the earnings come into 
a common pool and it may often hapnen that 

In actually quite insufficient 

Of e^fstence. ® at a bare standard 

ca^^Pnf careful consideration to the 

case of the respondent although he has not 
been represented by an Advocate. It is 

expect a cooly working in tte 
.u-sil several miles away to engage an ad- 

pearancp^in^t^-^^r^^^'f^^^^ make an ap- 

Ppr this Court and fight out the mal 

ter of compensation. Nor can I fairly make 
catP the fact that the advo! 

cate he engaged reported no instructions, he 

cnp ^ ® present in this Court. I 

with grounds for any interference 

with the finding of fact ^y the learned Com 
missioner. Section 30 specificaUy lays down 
that no appeal lies against any order ^unless a 
substantial question of law is involved in the 

XiX'ell !? 

SSSrXX, 

OrdS “loXfi! " any 

A/V.R.B. Appeal dismissed. 
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CHANDRA REDDI J 

James Manickam, Petitioner v. Java Nara 
yan Daga, Respondent. iMara- 

^gCml Revn. Petn. No. 1686 of 1952, D/- 5-3- 

lav to condone the de- 

su^ts^^ 

Anno: Limitation Act, Art. 159 ^n !^2 Pt^V 

awiml. “? SoBdaX'™”"’ 

CASES CITED:- 

air 1949 Mad 742: 1949-1 Mad LJ 
^951 Mad 895: 1951-1 Mad LJ 

OlD 
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James v. Jaya Narayan (Chandra Bcddi JJ 


ORDKR : This revision petition is filed by the 
defendant against the order of the Principal 
judge, City Ci\-il Court, refusing to extend 
time for leave lo appear and defend the suit 
instituted by the respondent under the sum- 
mary provi.‘.ions of O. 37, Civil P. C. The suit 
was laid ior the recovery of Rs. 1905 due on 
a promissory note executed by the defendant 
lor R:'. uono cai 4-6-1951. The suit amount was 
claiined alter giving credit for Rs. 4700 paid 
by the cieiendant on various dates subsequent 

tile execution of the promissory note. Sum- 
nis.n.s was issued in form No. 4 in Appendix B 
of the Civil Procedure Code, and the defendant 
..as called upon to obtain leave to appear and 
dolend within ten days from the service of the 
.summens, if need be. Although the defendant 
tiled a ‘Vhakalat’ on 29-1-1952, he did not make 
an applicadon for leave to appear and defend 
the suit. He merely filed a written statement 
on 13-3-1952. 

(2) When the suit came on for hearing on 
diat Ctote, th© plaintiff asked for a decree as 
the defendant had not applied for leave to de- 
fend the suit. Thereupon the defendant filed 
an application for permission to defend the suit 
and also for excusing the delay in doing so. 

(3) This was opposed by the plaintiff. It was 
contendc:! on behalf of the plaintiffs that the 
court had no jurisdiction to enlarge the time 
for application for leave to defend and second- 
ly the affidavit in support of the petition to 
excuse delay, did not disclose sufficient cause 
to condor.e the delay. The reason given by the 
defendant in the application to excuse delay 
was that he mislaid the summons and focusses 
all his attention on a garnishee summons and 
never noticed the circumstance that the suit 
had been filed under O. 37, R. 5, Civil P.C. 

(4) The trial coi4t while overruling the 
objection as to the jurisdiction, dismissed the 
iietifion holding that he did not believe the de- 
fendant’s story that the summons was mislaid 
and that the neglect w^as so culpable as to dis- 
entitle the defendant to all relief. The aggriev- 
ed defendant has filed this revision petition. 

(5) Mr. Subramaniam urged that the reasons 
given by the learned City Civil Judge for dis- 
missing the petition are untenable. On the other 
hand Mr. Krishnaswami maintained that the 
view of the trial court that it had jurisdiction 
to e.xtend time and to condone delay is errone- 
ous, and there is no basis for this under the 
provision of O. 37 and it is not necessary to 
canvass the finding on the merits. 

(6) So the main point for consideration is, 
whether it was competent for the trial court 
to extend time for filing an application, for 
leave to defend. In suppo-rt of the view that 
the court has got power to enlarge time in such 
Ccis6s, rGliancG W3s plQCGd on thg rulins of 
Mack J. in ‘Murahari Rao v. Bapayyak AIR 
1949 Mad 742 (A). In that case a suit was filed 
on a promissory note under O. 37, R. 2, C P C 
Summons was issued to the defendant calling 
upon him to apply within ten days for leave to 
defend if he should choose to do so On the 
nth day after service of notice, the defendant 
appeared and asked for leave to defend The 
District Munsif in whose court the suit was 
instituted granted him leave asked for dis- 
agreeing with the objection raised on behalf of 
the defendant that there was no provision in 
Chapter 37. Civil P. C. to excuse delay or to 
extend time beyond the ten days prescribed iny 
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(7) In a revision petition against tho nrHo.. 
the DisUict Munsif, Mack J. laid do^ that 
under O. 37, R. 4, a court could aside a 

decree under special circumstances, it can -a 

fortiori’ have power to give the deieidant leavl 
to defend although the time mentioned in thf 
summons had expired. I must express mv 
respectful disagreement with this view of the 
learned Judge. 

(8) There can be no controversy that 0 37 
does not contain any provision for extending the 
time prescribed in the summons in form No. 4 
Sch. B. Nor has S. 5, Limitation Act, been ex- 
tended to this chapter of the Civil Procedure 
Code. It does not follow that a court has poy/er 
to extend time or condone delay in filing an 
application for leave to defend within the pre- 
scribed time, merely because the court is in- 
\ested with power to set aside decrees under 
special circumstances under O. 37, R. 4. 

(9) When a period has been fixed for the 
purpose of doing an act or taking a proceeding 
under the statute of limitations or under any 
other enactment, courts do not possess the 
power to extend the time unless and until such 
a power is specifically conferred upon them. In 
this case, the courts have not been invest€d 
with such a power. That being so, in my opi- 
nion, it is not competent for a court acting un- 
der O. 37, C. P. C., to excuse delay in filing an 
application for leave to appear and defend in 
a suit under the summary chapter. 

(10) This view gains support from the ob- 
servations of the learned Chief Justice who de- 
livered the judgment on behalf of the Bench in 

‘Kamalamma v. Ismail Isphani’, AIR 1951 
Mad 895 (B), The point for consideration in 
mat case was whether the crovisions of O. 37, 
R. 4 were applicable to suits filed on the origi- 
nal side of this court. An argument was ad- 
vanced on behalf of the defendant that that 
rule was applicable to suits on the original 
side because O. 7 of the Original Side Rules 
which deals with the procedure for suits to be 
iiled under that order was silent on the sub- 
.icct cand also for the reason that the applicabi- 

^ been specifically ex- 

cluded The learned Chief Justice has remark- 

ed ihat although O. 7 of the Original Side 
deals with tl^ procedure for summary 
ants li/:e O 37, C. P. C., it differs in material 
particulars from O. 37, R. 4 of the Code. One 
of such differences, the learned Chief Justice 
has pointed out is that while there is no provi- 
sion under O. 37 of the Code for enlargement 

above ten days for applying 
and obtaining leave to defend, there is a pro- 
vision under O. 7 of the Original Side Rules 
for extension of time. 

(11) I am clearly of opinion that the City 
P which the provisions of O. 37, 
u t'. c., apply has no power to condone the 

obtaining leave to defend 
suits filed under R. 2 of O. 37, Civil P. C, It 

under revision has to be 
confirmed though for different reasMis. 

1*0 result, the civil revision petition 

IS dismissed without costs. 

A/V.R.B. Revision dismissed. 
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RAJAMANNAR C. J. AND 
VENKATARAMA AYYAR J. 

M. Delli Gramani and another. Appellants v. 
C. R. Ramachandran, Respondent. 

O. S. Appeal No. 8 of 1949, D/- 31-8-1951. 

(a) Transfer of Property Act (1882), S. 55 

— Error in statement of extent of property 

~ Specific ReUef Act 

S# 14« 

If there is any error in the statement of the 
extent of the property agreed to be sold the 
purchaser can claim specific performance ' 
with compensation if he can bring his case 
under S. 14, Specific Relief Act but if the 
contract has been completed by the exe- 
cution of the sale deed then the purchaser 
can claim compensation if he establishes 
fraud or^ if there is a special agreement 
lor rnaking^ compensation for errors in 
quantity or if there is a warranty that the 
®xtpt conveyed by the sale deed is cor- 
rect. Apart from such cases he has no right 
to compensation. Case law discussed. 

2irR R.^Act, 

®* Property Act (1882), S. 55 

— Implied warranty _ Proof — (Evidence 
Act (1872), S. 92). 

implied warranty 
regarding the correctness of the extent of 
the property sold should be established on 
the terms of the sale deed and it is not 

plaintiff to travel outside the 
deed & adduce evidence to prove that there 
was a warranty, dehors the instrumert 
Such evidence is inadmissible under S 92* 
Evidence Act. AIR 1938 Mad fii 
(1884) 13 Q. B. D. 351, Rel. on (P^^a In 

S. 92^^. R Evidence Act, 

(<0 Transfer of Property Act (1882) S R 

— Discrepancy between boundaries ^d wea 

Where on a construction of the sale deed 
the intention of the parties was to sill 

boundirils IL well-defined 

reacted « ™®®?“rements should be 
493 (PC) demonstratio’. 41 Cal 

3 , „ „ 32) 

Hamayya Nayak, for Respondent ^* 

CASES CITED: 

(%^ (isin^V^^V Cal 493 (PC) 

.■5, 'toll) 17 Ves Jun 394 - .34 ft? ih)?'' ' 

<C) (1848) 1 HDC 605: 9 ER 897^^ 

(D) (1880) 5 AC 925 

(E) (1883) 52 LJ QB 609- 11 O Pin okk 

(F) (1890) 61 LT 69- 41 (:h D 103 
<G) (1880) 49 LJ Ch 114- 13 Ch D 130 
<H) (1830) 30 RR 184: 3 Sim 447 ° ^ 

Jn 817: 2 Ex 72 ^ 
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(P) (1905) 74 id’Ch 'lfs:” >1905)^^ Ch^fi?^ 
XQ^Al) Am 1941 Nag ^Na^lj 
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VENKATARAMA AYYAR J. : The defendants 
are the appellants. On 30-4-1945 they entered Into 
an agreement with the respondent Ex. P. 4 for the 
sale of a cocoaiiut thope for the price of Rs two 
lakhs. An advance of Rs. 25000 was paid on’ that 
date. The respondent made further payments to- 
wards the sale price and got into possession of the 
properties on 14-7-1945 : vide Exs. D. 1 and D 2 
'!^e transaction itself was completed by the execu- 
tion of a sale deed Ex. P. 15 by the appellants on 
20-7-1945. On 2-9-1946 the respondent sent a notice 
Ex. P. 16, wherein he complained that the ext.^nt 
of the property given in the sale deed was not 
conect, that there was a deficiency of about 21 
grounds and that the appellants should nav 
Rs. 32500 by way of compensation. 

(2) The appellants sent a reply, Ex. P. 17 on 
12-10-1946. They stated that what was sold ’was 
a cocoanut thope within well-defined boundaries 
that the extent of the properties wai iihmateriai 
and that the purchaser was not entitled to any 
compensation. Thereupon the respondent filed 
the present suit for recovery of a sum of Rs. 1:4097 
by way of compensation and damages. It is al- 
leg^ in the plaint that the appellants represented 
^-^d assured the purchaser that the property was 
ot the extent of 6 cawnies, 5 grounds and 10351 

quaie feet, that on the basis of this assurance 
the price was fixed at Rs. 1325 per ground, tnat 
m fact there was a deficiency to the extent of 
I 0.4 grounds, that the representations of the ao- 
peUanis aforesaid were fraudulent and that they 
were liable m damages. The amount oP compen- 
sation claimed was Rs. 24097 particulars for wiVch 

2 Of the plaint. The S- 

specific repre-' 

mentations as regards the extent of the proiserty 

that they took the measurements only 
fiom the previous title deeds, that what was 

cocoanut thope 
extent was a mere misdescription 
that there was no fraud on their part and that 

^n^itled to any compensation. 

(3) The following issues were framed : 

(1) Did the defendants represent that the suit 
property which they sold as per the sale deed 
executed by them on 20-7-1945 consisted of 6 * 
caries 5 grounds 1035^ sq. ft. and was the sale 
pnce arrived as on the basis of the extent as 
aUeged by the plaintiff or was the -’xtent in 

boundaries aloll 
being the cn tenon as alleged by the defendants 
in para. 9 of their written statement^ 

compensation 

extend? ^ and if so'^to wha? 

(3) Are the defendants liable for extra charee^ 
ncmrred by the plaintiff by way of stamn 
and registration and interest and loss of pS 
claimed by the plaintiff? proats 

S tor non-joinder of parties^ 

Xhf hafbTrellnelY 

• 4 - 1 ?® tiaa bargained for namely, all the pronertie*; 
was nit 

lit to any compensation. The 

SSSa SXS'T' ”*“■ « 

defendants) says that if 
one takes the sale deed alone and disregards all* 
the surroundmg circumstances, letters andoti^r 
docum^^ts m accordance with the rule indicated 
i? Prasad v. Rajendra Narayanan' 4 i 

Cal 493 at p. 507 (PC) (A) then the fact that 
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there is an inaccurate description of the area of 
the land 'in question does not matter, because in 
the sale deed the property is otherwise clearly 
deicribed by boundaries. 

Undoubtedly, ii that were ail that was to be 
said about this case, he would be right; unfor- 
tunately, however, there is another clement 
which has entered into the transaction and that 
is the element of fraud." 

(5) Then the learned Judge dealt with the con- 
tention of the plaintiff that the defendants had 
committed fraud; examined the documentary evi- 
dence in the case and came to the conclusion that 
the api>ellants knew the real extent of the pro- 
perty conveyed under Ex. P. 15 and that they 
made deliberately false statements giving a larger 
extent for the purpose of inducing the plaintiff 
to enter into the transaction and he acconlingly 
granted a decree in favour of the plaintiff for 
the amount claimed by way of damages for 
fraud. It i3 against this decree that the defen- 
dants have preferred this appeal. 

(6) Mr. K. V. Ramachandra Aiyar, the learned 
advocate for the appellant, argues that the finding 
of the learned Judge that his clients had been 
fraudulent is not justified by the evidence. 

(7) The first question that has to be deter- 
mined is whether the appellants knew the real 
extent of the property and whether they were 
guilty of fraud in describing the property as of 
the extent of 6 cawnics 5 grounds, 1035} sq. ft. 
We havq been taken through the entire record. 
We are of opinion that the evidence does not 
justify this finding. In fact the learned advo- 
cate for the respondent made no serious attempt 
at supporting the judgment on this point. We 
shall, therefore, briefly refer to the broad features 
of the case bearing on this question. Ihe pro- 
perty which is the subject matter of the s.ale 
was purchased by Munuswami Gramani. the 
father of the appellants, on 2-2-1926 under E.x. P. 
1. It is there described as a cocoanut garden and 
its boundaries are well-defined and its extent is 
stated to be about 6 cawnies 5 grounds and 1035} 
sq. ft. Munuswami Gramani paid only a small 
portion of the price under Ex. P. 1 and for the 
rest he executed a mortgage. Shortly thereafter 
he died and the appellants became entitled to 
the property. They were minors and their 
mother was acting as their guardian. 'Phe mort- 
gage executed by Munuswami Gramani was never 
redeemed and it w'as being renewed from time to 
time in favour of various persons and the res- 
pondent actually took delivery of the title deeds 
from the mortgagee. 

(8) It Ls thus clear that the .title deeds relating 
to the suit pro\>erty never came into the posses- 
sion of the appellants. The extent of the pro- 
perty as given in Ex. P. 4, the agreement dated 
30-4-1945 was copied from Ex. P. 1 and in all the 
documents relied on by the plaintiff the same 
extent is repeated. The appellants gave a state- 
ment to the respondent on 7-5-1945, during the 
progress of the negotiations. That is Ex. P. 6. 
There they say: 

“We were very young when our father died. We 
had no opportunity to handle the title deeds 
of 59, 60. GOA Edward Elliots Road. Mylapore, 
such of the title deeds as were available were 
all with the mortgagees." 

The correctness of this statement has not been 
impugned and it strongly negatives the supposi- 
tion that the appellants must have nad know- 
ledge of the true extent of the property. 

(9) Some comment was made on the fact Uiat 
while in some documents the extent is given as 
“about" no such qualification is to be found in 
some other documents but we are unable to draw 
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any conclusion from this variance, because both 
these kinds of statements occur indiscriminatslv 
at all stages of the correspondence. On 30-4-1^ 
two documents come into existence Ex P 
agreement and Ex. P. 5 receipt for'navment ^ 
Rs. 25000 by way of advance. In Ex p 4 the 
property is described as measuring about 6 
cawnies 5 grounds and 1035} sq. ft. whereas in' 
Ex. P. 5 the word "about" is omitted. Then aeain 
Exs. P. 6. P. 7 and P. 7 (a) are all of them dated 
7-6-1945 and delivered to ihe plaintiff for inves* 
tigation of title. While Exs. P. 6 and P. 7 omit 
the word "about" in describing the extent, Ex 
P. 7 (a) mentions the property as measiirini 
about 6 cawnies 5 grounds and 1035} sq. it It is., 
therefore, not possible to draw any inference that 
the appellants knowing the real extent d^be- 
rately omitted the word ‘about" and thereby 
practised fraud on the plaintiff. 

(10) Exhibit P. 9 i3 a letter dated 16-M945 sent 
by the appellants to the plaintiff. Therein they 
ask for advance payment of portion of the con- 
sideration so as to enable them to discharge their 
debts. Tlie statement in Ex. P. 9 which is relied 
on by the plaintiff is "the monthly rent for the- 
garden is Rs. 800, extent 150 grounds”. The ex- 
tent given in this letter differs from that given 
in the other letters and can only be regarded 
as approximate. 

(11) The document most relied on against the 
appellants is Ex. P. 10. which is a copy of a letter 
addressed by the appellants to the Tahsildar of 
Madras. It is as follows: 

“To 

The Tahsildar of Madras. 

Sir, 

Sub : Patta for R. S. Nos. 1064, 1071, 1074, ^ 
cawnies. 5 grounds. 1035} sq. ft. 

Please issue a patta for the above property. 
Our mother was the guardian and we are the- 
only sons who have since become adults. The- 
matter is urgent as we are arranging for sale- 
of the property. 

Yoiu^ faithfully, 

Sd. M. Delli Gramani. and 
Sd. M. Purushotham.” 

(12) The argument for the plaintiff is that in 
1932 the register in the Collector’s office gave the- 
correct extent of the cocoanut thope which is 
the subject matter of the sale, that the appd- 
lants mint have had knowledge of it and that 
Ex. P. 10 was given to the plaintiff with a view 
to put him off the ti'ack and mislead him into 
thinking that the correct extent was six cawnies, 

5 grounds and 1035} sq. ft. and prevent him ftom- 
ascertaining the correct extent from the (^ce of 
the Collector. Defendant 2 as D. W. 1 has- 
deposed that the original of Ex. P. 10 was taken 
by the plaintiff for the purpose of being des- 
patched to the Talasildar and that he signed it 
and the original only at the instance erf the plains 
tiff. Plaintiff as P. W. 2 has denied this. 

(13) We find it difficult to impute to the appd- 
lants knowledge of what had taken place in the 
Tahsildar's office in the year 1932. They were 
then minors. Tlieir moUier put her thumb im- 
pression in the register in the CoUectorate. Kx. 
P. 11. There i> no proof that an extract of this 
was obtained by the mother or that the appel- 
lants were aware of it. In view of the fact that 
title deeds had all along been with the morU 
gagees. the evidence on the side of the defendants 
that they did not know of this seems probable; 
The extent appears to have been taken from Ex. 
P. 1 and repeated in all the subsequent corres- 
pondence. On the materials, therefore, we are 
unable to hold that the appellants had become 
aware of the true extent of the proper^ btfarw 
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the date of sale and that they had made a frau- 
dulcnt sta,t6m6nt about the extent of the property 

plaintiff Is, therefore, not 
entitled to compensation on the ground of fraud. 

(14) It is, however, argued by Mr. M, S. Ven- 
katarama Aiyar, the learned advocate for the 
respondent, that the plaintiff is entitled to com- 
pensation even apart from any question of fraud. 
H6 contends that the extent of the property is 
a material factor in fixing the price and if there 
is an error in the statement of that extent the 
vendor must submit to a proportionate reduction 
of the price even if he was himself honest and 
mistaken and that on this principle the plain- 
tiff is entitled to compensation. In support of 
this contention a number of authorities, English 
and Indian, and passages from text books were 
cited but they mostly deal with claims for specific 
performance and under the law the rights of a 
pi^chaser under a contract of sale materially 
differ from those of a purchaser under a deed 
of conveyance. While the matter is still in ^e 
stage of an agreement and if an en^or is dis- 
covered in the quality of the estate or in ^ 

purchaser is entitled either to res- 

fhArpnf specific performance 

thereof with abatement of price on account of 

shortage in extent. In such a case if the defi- 
ciency was ^aU in relation to the total exFent 
of the property, Courts of Chancery granted speci- 
fie perfoimance with compensation But Xere 

nf considerable, the relief by way 

of specific performance was refused, the party 

dXIges common law'^^fo? 

Buckley’, (1811) 34 ER 153 (B) is 
the leadmg case on this point. There the agreSient 
described the property as of the extent 
acres and 10 perches but on measurement it was 
found to be less by 26 acres. The purchal^ 
claimed specific performance and abatement of 
price on account of the deficiency. There was a 
toding that there was no fraud on the part of 
the vendor. In granting a decree for specific per 
formance and compensation, the Masto of 
Rolls observed as follows: " 

“Where a misrepresentation is made as to th^ 
quantity, though innocently. I apprehend thl 
right of the purchaser to be to have w“at the 

^ abatement oiTof thi 
Falls shorTrFheXpFesS^ '’^atXs^Sl^ 

presumption is that in fixing tbo 

s s»“..““oosrl 

cS J? smSZ SlnSlmffi 2,' 

degree by toe quantity which both believe to 

be toe subject of their bargain 

both in nearly the same VelSL^ 

wWch they would have stood if toe tme quan 
tity had been orginally known". 

(16) The passages in the text hnnVc yrrui^u ’ 
quoted on behalf of the respo^ent all de^ Xh 

be granted in suits for snecifir 

toere is iimocrat misrepresentation and^toeXre 

b^ed on the statement of law in — ■(iRni^o^ 

ER 153 (B)'. This is what Darts says bit 

565 : Purchasers”, Edn. 8, m 

‘‘The purch^er will be entitled to comnensa 
tion for a deficiency in quality even thoiit^i^I 

estate is not sold profe^edly by measureS^nF” 

Tha passage occurs in Clhap. 12 which de^f mfb 
matters relating to completion of the contracTof 
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^le and the authority cited is — ‘(1811) ^4 fr 
153 (B)’ and similar cases. The same remark 
applies to the following passages from Williams 
on Vendor and Purchaser, Edn 4 p 725* 

purchaser, therefore, is as a rule entitled 

^ a ^ere deficiency 
whether of area, estate or right and wbf^fhpr 

substantial or not between the property des 

enforce the specific perform- 
ance of the contract, taking such interest in 
the property sold as the vendor has and re 

ceiving compensation for the deficiency For 
exarnple. where a vendor described theland so?d 
as containing a much greater quantity than it^ 
actual area, he was obliged at tlm puSeF^^ 
suit to convey what estate he had aiiT to alfow 
compensation for the deficiency ” 

SiaseFs^’^ai^eln^lX Sugdens •'Vendors and Pur- 
stetement Af i based on the 

i"pS= 

yond ^hF\teX of"®® 1 ^® J"“***^ Pas-ed be- 
has resuftPd^ in = ^ 'contract and the transaction 

that the purSiLrhXX 

pXeniatten ground that the re- 

for the same compensation 

9 W fiQV Xt ^ Gibson’. (1848) 

tboJ Campbell observed : 

if there be in any way whatever, misrenresen 

^^X?r "Sy^^ j®„f F X 

co?v<'Vfl purchase but where^toe 

T executed, I apprehend mv 

Lords, that a Court of equity will set aside tViA 

conveyance only on the ground^ aetuaT f rlu^” 

CampbeU’, (1880) 5 AC gXm) 
Lo^ Selborne observed as follows: 

rae contract is ultimately entered into imnn 

|Snr2„/“ss.s t IS- 

E2S Cii's 

be errors unconnected with fraud in the parti 

Ft fs'^noTl^o^^®" conveyance Fake F Fface; 

wardfb“^-® thXriue/'sFOTldTter! 

there be a ''c“ eX^fraud^^ra'^^^X^f^mlf 
representation amounting to fraud." 

^ese are cases in which the purchaser snuo-bf- 
to resemd the conveyance but the samI prfSp 

^c., D.rt. .p.,,, a. £““S.“',“.US5 

A claim after conveyance, simply for corrnAr. 

pl-SSiS'S V .ss 2? pf 

vS.° “m" (Chapter 13 5:' S m 

(18) In Halsbury’s Laws of England vm 90 
paragraph 669 is as follows- -^^siana. Vol. 29, 

“won V aT'^f °eFd°F the transac- 

chS;pr nnd oc ^ between vendor and pur- 

at llw Sr fn action either 

either twh-v maintained bv 

eitoer party against the other for damap-p<j nV 

as to qtTatoi?; 

error amomts to a brS of iomF cFn wF 

FFrFF^r.’?"”® PractisedVthF 

(1883) 11 QBD 255 (E) is a 

direct decision on this point. There it was found 
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that the actual extent of the property was less 
than what was specified in the sale deed and the 
error was discovered after the conveyance was 
executed. It was also found that there was no 
fraud on the part of the vendor. On these facts 
it was held that the purchaser was not entitled 
to compensation. In — ‘Clayton v. Leach’, (1890) 
41 Ch D 103 (F>. the lessor granted sub-lease 
stating that it was for 21 years. In fact it was 
only for a period of 14 years. The under-lessee 
claimed compensation on the ground of misdes- 
cription. It was held that inasmuch as the tran- 
saction had been completed by the conveyance 
the claim for compensation was not maintainable 
in the absence of any agreement therefor irf the 
deed of conveyance. It was observed by Cotton 
L. J. that “Tliere was no contract to make com- 
ppiLsalion for defects”, and by Lindley L. J. that 
“The covenants in the lea^e give him no remedy". 
These authorities clearly establish the position 
that after conveyance a claim for compensation 
for errors is not maintainable apart from the 
terms of the deed. 

<19» As against these ca’es, the learned advo- 
cate for the respondent relied on the decision in 
— 'Lr re Turner and Skelton’, (1880) 13 Ch D 
130 (C). as an authority for the position that 
.such compensation should be claimed. In that 
case the agreement which preceded the convey- 
ance contained a clause that if there was any 
error or miistatement the sale should not be 
annulled but compensation made. The error in 
quantity was discovered after the conveyance and 
a claim for compensation was made in terms of 
the above clause. It was resisted on the ground 
that that clause in the agreement ceased to have 
any oporntion after the conveyance was executed. 
In repelling this contention, Jessel M. R. observed 
as follows : 

“No book can be produced to show that it was 
thought to be settled law that a purchaser loses 
his right to compensation by taking a convey- 
ance. and on wdiat principle should he do so. 
The theory is that he has contracted to take 
compensation if there is any variation from 
the particulars. Why. then should he lose it 
by taking a conveyance? The only reason that can 
be alleged is that everything is supposed t i 
be settled between the parties but why should 
there be an obstacle to the right of the pur- 
chaser when the defect is discovered after- 
wards?" 

(20) The ‘ratio decidendi’ of this case is that if 
in an agreement to sell there is a provision by 
the vendor to make compensation for deficiency it 
is not annulled or supei'seded by the conveyance. 
In coming to this conclusion the learned Master 
of the Rolls followed the decisions in — ‘Gann 
V. Gann’. (1830) 3 Sim 447 (H) and — ‘Bo>s v. 
Helsham’. (1886) 2 Ex. 72 (I). In both these 
cases, the agreement to sell contained a clause for 
compensation in case of error. The deficiency in 
extent was discovered after the conveyance and 
compensation granted in terms of the agreement. 
The following observation of Kelly C. B. in — 
*(1866) 2 Ex 72 at p. 77 (D. may in this connec- 
tion be particularly referred to: 

“I acquie.sce in the general doctrine laid down 
on the subject in Sugden’s Vendors and Pur- 
chasers. and in the difference which tlie author 
points out Ijetween obiections entitling a pur- 
chaser to annul a contract before completion of 
the conveyance, and those which may be raised 
after completion, where a Court of Equity will 
not interfere, and there Is no remedy at law. 
even though the objections are well-founded, 
became they have not been taken in proper 
time. But in this case, ns if with a view of 


avoiding these distinctions and differences, the 
parties themselves have expressly contracted 
that if any mistake be made in the description 
of the property, or any error occurs in the par- 
ticulars of sale, such mistake or error shall not 
annul the sale, but a reasonable compensation 
to be assessed in a specific manner, is to bd 
given. Now. here it is to be observ^ that no 
distinction is made, though it would have been 
easy to make it, between an error or mistake 
discovered before, and one discovered after, ihe 
execution of the conveyance." 

(21) These cases proceed on the basis of an ex- 
press agreement for compensation and do not 
touch the position that apart from any special 
contract the purchaser has no claim for compen- 
sation. It is scarcely necessapr for us to add 
that tihe .right .to compensation recognised in 
these decisions has no legal relation whatsoever to 
the award of compensation by Courts of Chan- 
cery in actions for specific performance, where 
the relief w'as granted not in the enforcement of 
any agreement, express or implied, of the parties 
but in the exercise of an equitable jurisdiction 
to mould the relief according to the justice of 
the case. 

(22) Now we shall examine the Indian autho- 
rities that have been cited before us. In — 
‘Abdulla Klhan v. Abdur Raliman Beg’, 18 All 322 
(J), the plaintiff discovered after the conveyance 
that the actual extent of the property was le'>s 
than what was mentioned in the sale deed. He 
sued for comi^ensatiou. Tlie finding was that 
there was no fraud on the part of the vendor. 
In holding that the plaintiff was not entitled 
to compensation the learned Judges observed as 
follows : 

"There wai no agreement to make compensation 
in case of misdescription such as one finds as 
a rule in conditions of sale or agreements of sale 
in England. Consequently the plaintiff can only 
succeed if he makoj out a case of fraud, and 
that he was damnified by reason of fraud." 

This decision is directly opposed to the conten- 
tion of the learned advocate for the respondent, 
who how’ever referred to — ‘Doyal Krishna Naskar 
V. Amrita Lai Das’, 29 Cal 370 (K), as dissenting 
from this decision. But that was a case of a 
court sale in which the auction purchaser claimed 
compensation from the decree-holder on the 
ground that the misdescriptions in the sale pro- 
clamation were fraudulent. The Court negatived 
that claim. Banneriee J. based his decision on 
the gipimd that the considerations applicable to 
a private sale do not apply to a court sale. There 
is a passing observation by Maclean C. J. which 
might seem to throw a doubt on the correctness 
of the decisions in — ‘18 All 322 (J)*, but there 
is no decision that a claim for compensation can 
be maintained on facts as in the present case. 

(23) A case strongly relied on by the respon- 
dent is the decision in — 'Suleman Vadu v. Trl- 
kamji Velii’. 12 Bom HCR 10 (L\ There, there 
was a sale of 30 acres, the price having been 
fixed at Rs. 500 per ‘bigha’. After the sale the 
plot was measured and found to contain 19 acres. 
The purchasers claimed compensation for defi- 
ciency. West J. granted a decree and observed; 

"The Question seems to be whether the area of 
the field, as specified, was an essential part of 
the consideration for the payment made by the 
plaintiff or whether, altlioiigh the area is set 
down as a matter of description he bought and 
took the field as a particular object identified 
and estimated for the purpose of the contract 
independently of the circumstance of its area 
being or not being so much as 30 acres. Piima 
facie the specifications of the area implies , we 


1963 


Delli Gramani V. Ramachandran (VenJiaiarama Ayyar J .) Madras 773 


think that the area is regarded as material by 
the parties and is the quality, or one of the 
qualities specifically had in view as the basis 
of their contract.” 

(24) The decision in this case is clearly right, 
because when price is fixed in terms of area such 
as acre or bigha and the total area is mentioned, 
then the extent is a material term and the vendor 
by implication warrants that the property is of 
a particular extent. Tire cause of action would 
then be really damages for breach of warranty 
contained in the sale deed. Moreover the reason- 
ing in — T2 Bom HCR 10 (L), proceeds not upon 
the general principle that in all cases of defi- 
ciency the purchaser is entitled to compensation 
but upon a construction of the terms of the par- 
ticular sale deed. It is implicit in this decision 
that if the terms of the sale deed did not war- 
rant a right to compensation the vendor cannot 
claim it as a matter of law and it appears to 
have been so understood in the case in — ‘Maha- 
rudrappa v. Lakshman’. AIR 1932 Bom 449 (M). 


(25) We shall now consider the decision in — 
‘Venkatareddi v. Jamal Ahmed Saheb’, AIR 1916 
Mad 526 (N). That wa^ also a case in which the 
price was fixed in terms of acreage and deficiency 
was discovered after the execution of the sale 
deed. On the facts this case is similar to the 

?? <L)’. and the decision 

tnat tne plaintiff was entitled to compensation i 3 
clearly ri^ght because having regard to the method 
by which the price was ascertained it might be 
taken that the vendor wan^anted the correctness 
01 the extent but there are observations in the 
judgment of Napier J. with which we find it 
difficult to agree. The learned Judge holds and 
In our opinion rightly that the claim for com- 
pemation could not be rested upon covenant for 
title, but after stating that the plaintiff would 
have been entitled to compen 3 ation if it had 
been a suit for specific performance Napier J 
goes on to ask why the same claim should not 
be available after the conveyance. The decision 

255 (E)’, is cited before him 
but he prefers to follow — ‘(1880) 13 Ch D 130 

v yj ) ♦ 


(26) We are unable to agree that the rights 
the purchaser remain the same after conveyanc 
as before thereto and we further fail to see tha 

conflict between — ‘(1880) 13 Cl 
D 130 (G) and — ‘(1883) 11 QBD 255 (E)’ I 

agreement — ‘(1880) 13 C;h I 
130 (G) will apply, if not the matter "will bi 
governed by — ‘(1883) 11 QBD 255 (E). Whfle W( 
agree with the decision in — 'AIR 1916 Mad 
(N)’, we must respectfully dissent from the rea 
Eomng on which the decision is based. TherH 
a later decision of this Court reporter! in - 
‘Kondal Rao Naidu v. Dhanakoti Ammar AIE 
1938 Mad 81 (O). where the rights of™ to 
to claim compensation on the ground of misdes 
cnption m circumstances similar to the presen 1 

Gentle J. as he the^ wa< 
held, followmg the decision in — *(1883) 11 obp 

* r^ii plaintiff' was not entitled to^am 

such relief. We agree with this decision. ^ 

(27) *^6 learned advocate for the respondent 

certain observations in — ‘Mellor 

V. Walmesley', (1905) 2 Ch 164 (P) There ti?i 

decision w^ whether the property which 
was the subject-matter of the litigarion 

to the grantee under the terms of the deed 

the general 

cnptKm was cut down by the dimensions which 

^ "^^tenal part of the description ' and 

toat the grantoe was not entitled to the property 
while Romer L. J. took a different view. The ob- 

respondent occur at 


‘‘I cannot, however, agree with the learned Judge 
that the present case is one in which the un- 
doubted rule that, when you have in the words 
of description a sufficiently certain definition of 
what is conveyed inaccuracy of dimensions or 
of plans as delineated will not vitiate or affect 
that which is there sufficiently defined, applies 
because the description itself is a description 
of a piece of land situate on the seashore of 
certain dimensions which are set forih. These 
dimensions, in my opinion, are not an addition 
to something • which has already been certainly 
described, but are part and parcel of the des- 
cription itself. The words are not inaccurate 
statement of a quality of that which had already 
been certainly described or defined, but are 
part and parcel of that description or definition.” 
The case has no relevance to the point which 
we have to determine which is whether the plain- 
tiff is entitled to compensation and not w^hether 
a disputed plot has passed to him under the con- 
veyance. The same remarks apply to the case in 
— ‘Mohamed Abdul Karim v. Abdul Sattar’, AIR 
1941 Nag 162 (Q). There also the point for 
determination was as to what passed under the 
sale deed. 

(28) To sum up if there is any eiTor in the 
statement of the extent of the property agreed 
to be sold the purchaser can claim specific per- 
formance with compensation if he can bring his 
case under S. 14. Specific Relief Act but if the 
contract has been completed by the execution of 
the sale deed then the purchaser can claim com- 
pensation if he establishes fraud; or if there is 
a special agreement for making compensation for 
errors in quantity or if there is a warranty that ' 
the extent conveyed by the sale deed is correct. 
Apart from such cases he has no right to com- 
pensation. 

(29) We have found that there was no fraud. 
Nor is there any agreement to make compensation 
for errors in extent. Can the plaintiff claim any 
compensation on the ground that there is a war- 
ranty as to the correctness of the extent. The 
case put forward in the plaint is that the price 
w^ fixed at Rs. 1325 per ground. If this U esta- 

^ possible to grant relief to the 
plaintiff on the footing that there was an implied 
warranty that the extent mentioned in the sale 
deed was correct, but does the evidence establish 
It? We are of opinion that it does not. The 
agreem^t, Ex. P. 4, the sale deed, Ex. P. 15 and 
the entire correspondence between the parties. 
Exs. P. 5 to P. 9 refer only to the cocoanut garden 
and a lump sum as the price therefor. Nowhere 
do the documents suggest that the price per 
ground is entered into calculation. In Ex. P. 16 the 
notice sent by the plaintiff on 2-9-1946 it is merely 
stated that toe price of two lakhs was arrived 
at on the ba^is of the extent. It is not stated that 
ti^ price was calculated at Rs. 1325 per ground. 

Ttoat comes in for the first time only in the 
plaint. 

(30) It must be mentioned that there were on 
J proi^rty certain structures and an oil engine 

^d their value was also included in the price, 
^e plaintiff may be right when he deposed that 
their value was not considerable but the exist- 
ence of theie properties is sufficient to throw 
considerable doubt on the case of toe plaintiff that 
there was a fixation of price in terms of per ground 
yalu^ There is also a qualification of the extent 
by the word ‘about’ and the plaintiff states that 
that qualification was made for the purpose of 
covering small deficiencies. The defendants deny 
that the price wai fixed on the basis of per ground 
value and D. W. 1 has also given evidence to that 
effect. We think that this is probable. Bell J. 
did not base his conclusion on the existence of 
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any such agreement as is pleaded in the plaint 
and as stated already he would have dismissed 
the suit but for the finding of fraud. We are of 
opinion that the plaintiff has not established that 
the price was fixed at Us. 1325 per ground and 
that no relief could be granted to him on the 
basis of breach of implied warranty as to the 
coiTectness of the extent. 

( 31 ) We are further of opinion that such an 
agreement should be estabUshed on the terms of 
tile sale deed, Ex. P. 15 and it is not open to the 
plaintiff to travel outside the deed and adduce 
evidence to prove that there was a warranty, ‘de 
hors* the instrument, in — ‘AIR 1938 Mad 81 
^O), already cited the price of the land was shown 
at a lump sum of Rs. 17500 and oral evidence 
v/as tendered for providing how the price was 
fixed. It was held that such evidence was inad- 
missible. Reliance was placed on the observations 
of Fry L. J. in — ‘Palmer v. Johnson’, (1884) 13 
QBD 351 at p. 351 (R) : 

'When a preliminary contract is afterwards re^ 
duced into a deed and there is any difference 
between them the mere written contract is en- 
tirely governed by the deed.'’ 

We think that such evidence is inadmissible 
under S. 92 of the Evidence Act. The result then 
is that the plaintiff has not estabUshed any 
ground entitling him to compensation for the 
error in the extent. 


is a cart driver employed 
by the Madras Corporation for driving double 
bullock rubbish cart. On 21-1-1950 at about 
10-30 A.M. the appellant and D W 1 another 
bullock cart driver of the Corporation were 
driving the carts along the Kathiavakkam 
High Road. They were driving at a terrific 
speed racing with one another one trying to 
overtake the other. The evidence of P. "Ws 1 
and 3 who are eye-witnesses shows that the 
two drivers were not only driving bullock 
carts at terrific speed and racing with one an- 
other but the appellant let loose the reins of 
the bulls and was whipping the animals with 
a view to overtake the other bullock cart. Sud- 
denly a cry was heard ‘child, child’ and then 
when the bullock cart was made to stop, they 
found a child under one of the wheels of the 
accused’s cart. It was taken cut and it died 
within a few minutes thereafter. The appel- 
lant himself made a statement to the poUce 
which is Ex. P-2 in the case. In it, without 
admitting his reckless and rash driving, he 
speaks to other facts in the case as to how the 
child came and hit itself on the right side of 
the wheel and that the right wheel of the 
cart ran upon the child from the hip to the 
breast, P. W. 2 the doctor who conducted the 
post mortem examination found the following 
injuries : 



(32) It remains only to add that BeU J. held on 
a co^truction of the sale deed that the intention 
of the parties was to sell a parcel of land within 
well-defined boundaries namely walls on the north. 

j west and south and a row of houses in the east 
1 whose backyards form the eastern limit of the plot 
I and that the measurements should be rejected 
as falsa demnostratio' and for this conclusion he 
relied on the observations of the Judicial Com- 
mittee in — ‘41 Cal 493 at p. 507 (PC) (A)’. “We 
agree with this conclusion. As no argument has 
been addressed to us disputing the correctness of 
this construction we do not find it necessary to 
discuss the question at any length. 

(33) In the result this appeal will be allowed 
and the suit dismissed with costs throughout. 

Appeal allowed. 
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SOMASUNDARAM J. 

In re Intoor John. Accused-Appellant. 

Criminal Appeal No. 469 of 1950, D/- 12-12- 
1950. 

Penal Code (1860), S. 304A — Rash and 
negligent driving. 

At the time of the day when the road is 
likely to be used frequently by others the 
driving of a bullock cart at terrific speed 
by letting loose the reins of the bulls 
amounts not only to rashness but also to 
negligence on the part of the driver of the 
cart. (Para 4) 

Anno: Penal Code, S. 304A N. 1. 

M. Damodharan Naidu, for Appellant; The 
State Prosecutor, for the State. 

CASES CITED : 

(A) (1937) 106 LJ KB 370: (1937) AC 576 

(B) (1925) 94 LJ KB 791: 19 Cr App Rep 8 

JUDGMENT : The appellant in this case has 
been convicted by the Second Presidency 
Magistrate for an offence under S. 304A and 
sentenced to nine months* rigorous imprison- 
ment. 


“(1) An abrasion over the inner aspect of the ! 
left wrist 2 inches by one inch. 

(2) There was extravasation of blood over 
left side of the skull on the head. There was 
a fissured fracture of the left side of the 
temporal bone extending to the base of thtf 
skull. The stomach was empty. In my opi- 
nion the deceased would appear to have 
died of basal fracture of the skull. The in- 
jury to the skull is necessarily fatal. The in- 
jury could have been caused by being hit i 
and knocked down by a cart.” 

In cross examination he says that there was 
no evidence of any cart wheel having run over 
the Lody either on the skull or over the chest 
of the boy. His opinion regarding the death of 
the child is that it is due to the basal fracture 
of the skull and that the mere hitting of the 
cart might not have caused the fracture but it 
is the consequential fall that would have caus- 
ed it. On these facts the learned Second Pre- 
sidency Magistrate convicted the appellant of 
an offence under S. 304A. 

(3) It is contended by learned counsel for 
the appellant that the medical evidence shows 
that the wheel could not have run over the 
body of the child as the basal fracture was due 
to the fall of the child and not directly due to 
the hitting and the appellant cannot be con- 
victed under S, 304A. It is further contended 
that the witnesses would not have seen the 
accident but were drawing on their imagina- 
tion. Taking the second point first the wit- 
nesses are disinterested and nothing was sug- 
gested in their cross-examination as to why 
they should depose differently from what they 
have seen. Their evidence is consistent and I 
agree with the appreciation of their evidence 
by the learned Magistrate. In my opinion, 
their evidence sufficiently establishes this fact 
namely, that the two drivers were racing with 
one another at terrific speed and that the ap- 
pellant had let loose the reins of the buUs 
and was whipping the animals with a view 
to overtake the other. This shows that he 
was not only rash but was also negligent. The 
degree of negligence that is required in such ! 
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^ases has been laid down by Lord Atkin in 
‘Andrews v. Director of Public Prosecutions\ 
<1937) A. C, 576 (A). After approving the 
(principle laid down in — ‘Rex v. Bateman’, 
<1925) 19 Cr. App. Rep. 8 (B), Lord Atkin 

says at page 583 ; 

“The principle to be observed in eases of man- 
slaughter in driving motor cars are but in- 
stances of a general rule applicable to all 
charges of homicide by negligence. Simple 
lack of care such as will constitute civil 
liability is not enough : for purposes of the 
criminal law there are degrees of negli- 
gence : and a very high degree of negligence 
is required to be proved before the felony 
IS estabUshed. Probably of all epithets that 
can be applied “reckless” most nearly covers 
the case. It is difficult to visualize a case 
of death caused by reckless driving in the 
connotation of that term in ordinary speech 
which would not justify a conviction for man 
slaughter.** 

(4) There can be no doubt that in this case 
the driving of the cart by the appellant falls 
clearly within this princiole of reckless driv- 
ing That at that part of the day when the 
road was likely to be used frequently by 
others the driving by letting loose the reins 
of the bulls amounts not only to rashness but 
also to negligence on his part is clear. There- 
fore that this act amounted to rash and negli- 
gent driving cannot be disputed and this point 
must be found against the appellant. 

(5) As regards the o.uestion whether the 
death was caused by this act of the driver 
as already stated, the main contention on be- 
half of the appellant is that basal fracture 
was caus^ not by the hitting of the wheel 
■but by the fall. Any hitting of the child by 
-the wheel of such a cart would necessarily 
involve a fall and it is really a miracle as to 
how the child when it was taken out by push- 
ing one of the wheels did not sustain more 
serious injuries. It can only be attributed to 
mystery and accident. There can be no doubt 

hating of the wheel 
4he child fell down and died. Death is there- 
fore dir^tly attributable to the act of the 

offence, therefore, of causing 
de^h by rash and negligent driving has been 
out and the appellant has been rightly 

Penaf Code^ offence under S. 304-/^ 

(6) As regards the sentence the convfctica 
no doubt involves the dismissal of the driver 
from his employment. Taking that into con- 
sideration a sentence of six months in my oni- 
nion, wiU meet the ends of justice. I, there- 
fore, reduce the s^tence to six months rigo- 

modification 

the appeal is dismissed. 

C/V.S.B. Sentence reduced. 
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RAJAMANNAR C. J. AND 
SOMASUNDARAM J. 

V. Srinivas, Petitioner v. The Director nf 
ControUed Commodities, Madras, Respondent * 

^gCivil Misc. Petn. No. 10787 of 1950, D/-20-3- 

Cotton ^xtUe (Ctmtrol) Order (1948), a 30 
d<^ not contemplate irrevocable fix- 
ing of any “quota” — Though Director of cm 
trolled commodities would not normally inter 



fere with normal channels of distribution he can 
Still interfere — Director directing Mills not to 
sell or deliver yarn to petitioner — Court will 
not question the reasons for the order. 

(Para 5) 

R. Viswanatha Iyer, for Petitioner; The State 
Counsel, for Respondent. 

RAJAMANNAR C. J.: This application is 
filed by one V. Srinivas who has been doing 
the business of a Master Weaver according to 
him for over 10 years. He was permitted by 
an order of the Provincial Textile Commissioner 
to take from three mills certain quantity of 
yarn per month. In June 1949 he found it diffi- 
cult to continue his business and so he decided 
to suspend his business temporarily and inti- 
mated his decision to do so to the Collector 
of Coimbatore in July 1949. In his affidavit he 
states that in or about March 1950 he decided 
to resume his business as a weaver and ap- 
plied to the Director of Controlled Commodities 
to allocate to him the quota which was being 
allowed to him. He was eventually informed 
that this quota had been cancelled. There was 
an application for .review, but the Collector re- 
fused to reconsider the case. By this applica- 
tion he seeks to have the order of the Director 
of Controlled Commodities cancelling his quota 
quashed and he seeks a direction from this 
Court to restore to him the quota which he was 
enjoying prior to that cancellation. 

(2) It is necessary to briefly refer to the 
^atutory provisions and connected Government 
Orders which have a material bearing on the 
disposal of this application. In exercise of the 
powers conferred by sub-r. (2) of R. 81, Defence 
of India Rules, the Central Government publish- 
ed an order on 21-7-1945 called the Cotton Cloth 
and Yarn (Control) Order, 1945. In this Order a 
dealer was defined as a person carrying on the 
business of selling cloth or yarn or both, whe- 
ther wholesale or retail, and included Master 
Weavers of Handloom cloth. Clause 18(A) ( 1 ) 
of the order provided, 

“No manufacturer shall, save in accordance 
with a general or special oermission of the 
Textile Commissioner or in compliance with 
a direction given under cl. 18(B) 

‘(a) sell or agree to sell cloth or yam to 
any person who 

“(1) is not a licensed dealer (or is not in 
possession of a certificate of Registration 
issued) under the rules framed in this 

^ behalf by the Provincial Government* 
and * 

“(II) did not as a dealer buy any cloth or 
yam from him at any time during the 
years 1940, 1941 and 1942. ^ 

(b) auring any quarter deliver to any dealer 
whether in pursuance of a pre-existing 
contract or otherwise, cloth or yarn in 

sub-cl ^2) ” determined under 

The method of ascertaining the auota to which 
any dealer including a Master Weaver was en- 
titled was set out in sub-cl. (2) of the same 
clause which ran as follows* 

“(2) For purposes of sub-ci. (l)(b), a dealer’s 
quota shall bear to the value of the total 
deliveries of cloth made to all dealers dur- 
quarter by the manufacturer concem- 

f^i. 1 J proportion as the value of the 

total deliveries of cloth made to that dealer 
during the years 1940, 1941 and 1942 bore to 
the value of the total deliveries of cloth 
i^de to all dealers during the same years 
by the same manufacturer; and a dealer’s 
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quota of yarn shall be similarly determined.” 
On 19-2-1948 a notification was issued by the 
Government of India, in exercise of the powers 
conferred by S. 3, Essential Supplies (Tem- 
porary Powers) Act, 1946 (24 of 1946), publish- 
ing an order called the Cotton Textiles (Con- 
trol) Order, 1948. This order, however, was 
shortly thereafter repealed by another order of 
the same name published by a Notification, dat- 
ed 2-8-1948 which is now in force. Clause 3, 
sub-el. (c) of this Order defines “dealer” as in- 
cluding master weavers of handlocm cloth. 
Clau.se 30 of this Order is most material for 
the purpose of this application. 

(3) Clause 34 provides for the delegation of 
the powers of the Textile Commissioner on any 
officer authorised in that behalf. By a Notifi- 
cation dated 27-4-1948 published in the Fort 
St-George Gazette of 24-6-1948 the powers of 
the Textile Commissioner were delegated to (1) 
the Secretary to Government, Develop- 
ment Department, Madras and (2) the 
Provincial Textile Commissioner so far as 
this Province was concerned. On 1-10-1948 the 
Madras Government passed an order approving 
the proposals made by the Provincial Textile 
Commissioner that the master weavers who 
were getting supplies of yarn direct from the 
mills during the previous control period would 
not bo shown any concession and" they should 
be made to obtain their requirements at retail 
selling rates like all other master weavers. This 
order was, however, partially modified by a 
subsequent order dated 8-11-1948 which runs 
thus: 

“in partial modification of the orders in para. 
1(8) of the G. O. read above His Excellency 
the Governor of Madras hereby directs that 
all master weavers in the Province who were 
enjoying consumer quotas during the last con- 
trol by virtue of their direct dealings with 
Mills during 1940, 1941 and 1942 may be al- 
lowed to get their supplies of yarn direct 
from mills. The quantity to be supplied to 
each consumer will be fixed by the Provin- 
cial Textile Commissioner with reference to 
iheir quotas during the last control. The 
Provincial Textile Commissioner is requested 
to^ prescribe suitable accounts to be main- 
tained by the said master weavers so as to 
ensure that the yarn allotted to them is uti- 
lised properly.” 

In accordance with this order of the Govern- 
ment the Provincial Textile Commissioner pro- 
ceeded by his order dated 29-11-1948 to specify 
the quantities and counts of yarn to be supplied 
to the master weavers who were enio 3 dng con- 
sumer quantities during the last control period. 
It appears from the schedule to this order 
that the petitioner before us was allowed a 
total of 19 bales from three different mills. 

(4) As already mentioned, the petitioner 
suspended his business in or about Juno 1949. 
He was asked to explain why he did not pur- 
chase his quota for several months. The peti- 
tioner had an interview with the Director of 
Controlled Commodities on 16-5-1950. The 
next day after the interview he addressed a 
letter to the Director informing him that he 
had written to the Collector of Coimbatore and 
was enclosing a copy of that letter for favour 
of his perusal. In this letter of the 17th May 
addressed to the Collector he explained that 
due to heavy accumulation of stocks of hand- 
loom cloth with dealers and weavers, there 
was no demand and as there was no likeli- 


hood of improvement^ he suspended his husl- I 
ness lor some months and that was the rea- 
son why he was unable to take advantage of 1 
the quota allotted to him. This explanation I 
was considered by the Collector who made also^ ! 
a confidential enquiry and made a report to 1 
the Director of Controlled Commodities on 5- I 
7-1950. In this report the Collector men- I 

tioned that not only had the petitioner 1 

not been drawing his supplies since 1 
June 1949 but that his conduct was I 

suspicious and he had been misusing his en- 1 
tire quota during the last control with the help* 1 
of another person. It was also pointed out I 
by him that the weavers to whom he was mak- 
ing supplies had all become members of a Co- 
operative Society of the place and were getting 
their supplies through that society. The Col- 
lector was of opinion that in the circumstances 
it was not desirable to reallot the quota to 
him. It was in pursuance of this report of the 
Collector that the quota of 15 bales of yam 
from one of the mills was cancelled on 18-7- 
1950 and after receiving a further report, the 
consumer quota in respect of the other mills 
was also cancelled. The petitioner filed a peti- 
tion on 20-7-1950 requesting that his quota may 
be restored, but this was rejected on 27-7-195(1 
as there were no grounds for restoration, 

(5) It is clear from the provisions of cl. 30 
of the Control Order of 1948 dated 2-8-1948 
that the Textile Commissioner or such officer 
to whom his functions and powers have been ' 
delegated in accordance with cl. 34 may with 
a view to secure a proper distribution of cloth 
and yarn and with a view to securing compli- 
ance with these provisions of the order direct 
any manufacturer not to sell or deliver cloth 
or yarn of a specified description except to 
such person or persons and subject to 
such conditions, as he may specify. He can also 
direct the manufacturer to sell to such per- 
son or persons such quantities of cloth or yam 
as he may specify. He may also issue such 
further instruction as he thinks fit regarding 
the manner in which the direction is to be 
carried out. This clause does not contemplate 
an irrevocable fixing of any “quota” to whi(^ ; 
it can be said that any person is entitled as 
of right. No doubt, ordinarily the Director of 
Controlled Commodities who is the officer per- 
forming the functions of the Textile Commis- 
sioner in this State would not interfere with 
the normal channels of distribution. That is 
a question of policy. But it cannot be con- 
tended that the pursuit of such a policy renders 
the authority powerless to make alterations. 

So long as the alteration is not mala fide or 
perverse, it cannot be said that it is an impro- 
per exercise of the general power conferred in 
the widest terms possible on him by cl. 30. It 
is presumably in exercise of this power that 
the Director of Controlled Commodities direct- 
ed the mills not to sell or deliver any yam 
to the petitioner. It is not for us to say whe- 
ther the grounds on which the Director of Con- 
trolled Commodities came to the conclusion 
that it was not desirable to reallot the old 
quota to the petitioner were sound or not. Nor 
can we find it out on evidence whether the 
grounds are made out. The entire distribu- 
tion is entrusted to the officer and it is not 
for us to question any action of his in ex^ 
cise of his powers. In this case, it appears! 
from the counter-affidavit, supported as it is| 
by the Report of the Collector that there werel 
good grounds on which the Director of Control!- , 
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ed Commodities refused to make an order re- 
allotting the quota to the petitioner. The order, 
therefore, cannot be quashed. 

(6) It was contended that the order of can- 
cellation violated principles of natural justice. 
We fail to see any such violation. 

(7) The application is dismissed. There will 
be no order as to costs. 

C/R.G.D, Application dismissed. 
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K. Jagannatham Chetty, Plaintiff v. V 
Parthasarathy Iyengar (dead) and others, De- 
fendants. 

C. S. No. 42 of 1933; Appln. No. 2844 of 1950, 
D/- 27-9-1950. 

.. — I^adras Agriculturists’ Re- 

(Amendment) Act (23 of 1948), S. 16 Cl. 
in) — “Proceeding.” 

Execution proceedings are not contem- 
plated by the word “proceedings” in Cl 
(u) of S. 16 of the amending Act. The 
proceedings in S. 16 must relate to pro- 
ceedings instituted for repayment of a 
aebt and not to execution proceedings 
which are for enforcement for a decree or 
order which have become final before the 

(Para 3) 

Agriculturii^ts’ Re- 
(M) Act (23 of 1948), S. 16 Cl. 

_ Section gives retrospective operation only 
in regard to suits and proceedings before 
the Act in which the decrees or orders had 
not become final and also had not been 
fully satisfied. C. M. A. Nos. 316 and 391 of 
1947 (Mad), ReUed. AIR 1951 Mad 635, 
Considered. (Para 4) 

A Agriculturists’ Re- 

lief Act (4 of 1938), Ss. 19, 8 Expl. I — Appli- 
cation under S. 19 decided finally — No simi- 
lar appli^tion lies — Advantage of amending 
Act cana^ be taken retrospectively — (Debt 

Agriculturists’ ReUef (Amend- 
ment) Act (23 of 1948), S. 16). (Para 7) 

(d) Debt — Madras Agriculturists’ Re- 

Act (4 (rf 1938), S. 7 — “Decree” refers to 
uccree passed pnor to Ac't. 

Where a preliminary mortgage decree 

commence- 
ment of the Act and had not become final, 

the final decree cannot come within the 

scope of a decree in S. 7 as a final decree 

has nothing to do excepting to direct the 

sale of property and taking of accounts. 

iw kK Kisil. Si 

give any new right. 

specific mode of appropriation 

fnUo for and directed to be 

followed under Explanation (I). It does 
not confer any new right. (Para 9) 

T. G. Aravamudha Iyengar, for Plaintiff- n 

for 

CASES CITED; 

^■^MadP ^ ^ 391 of 1947 

(®2^2^(’31) air 1951 Mad 635: 1950-1 Mad LJ 

(C) (1912) 81 LJ PC 173: 1912 AC 400 


(D) (’12) 16 Ind Cas 1002; 36 Bom 617 

(E) (1830) 6 Bing 576 

(F) (’27) AIR 1927 PC 242; 9 Lah 284 (PC) 

(G) (1905) 74 LJ PC 77; 1905 AC 369 

ORDER: This application is for scaling down. 
the mortgage decree debt in C. S. No. 42 of 1933,’ 
and the applicants are some of the judgment- 
debtors. Preliminary decree in the abov^e suit was- 
passed on 31-7-1934, and the final decree was passed 
on 12-2*1935. There was a balance of Rs, 6.759-5-0 
claimed under the decree. The mortgage property 
was brought to sale and the proclamation was 
settled on 25-4-1950. The sale has be?en stayed by 
my order in view of this application. The judg- 
ment-debtors took out application No. 1147 of 1938 
under S. 19 of Act 4 of 1938 and an order was 
made on 4-9-1939 scaling down the debt. An appeal 
was preferred, O. S. A. No. 57 of 1940 by one of the 
judgment-debtors against the order scaling down 
the debt and on 28-2-1941, the appellate Court 
found on scaling down the debt that a sum of 
Rs. 3,391-8-0 was due on 1-10-1937 and further 
ordered the judgment-debtors to pay intereit there- 
on at 6 per cent per annum from 1-10-1937 with 
proportionate costs of the parties. The amount now 
under the proclamation of sale represents the 
said sum of Rs. 3,391-8-0 with interest and costs 
of further proceedings. 

(2) Objection is raised to this application on the 
ground that the decree debt having once been, 
scaled dov/n by virtue of an order of this Court in 
O. S. A. No. 57 of 1940, there can be no further 
application for scaling down. Tlie applicants con- 
tend that by reason of the amending Act (Act 23 of 
1948) they have- become entitled to apply and it 
the amended provisions as to the method and prin- 
ciples are applied for the scaling down, there will 
be nothing due under the decree and the whole 
amount ai it stood on 1-10-1937, would stand wiped 
out. Learned counsel for the applicants relies on 
S. 16, els. (ii) and (iii) of the amending Act (Act 
23 of 1948) and states that he is entitled to main- 
tain this application and if this application is held 
to be maintainable, by virtue of the application 
of the provisions of Explanation 1 which have been 
newly incorporated in the amending Act. the 
amounts paid towards the decree must be appro- 
priated towards the principal and if so appro- 
priated there will be nothing due, since under Cl 

(i) of S. 8, all interest due up to 1-10-1937 must be- 
deemed to have been discharged. 

(3) The first point for consideration is whether - 
the present suit out of which this application is 
taken out comes under that class of suits mention- 
ed in S. 16 of the amending Act 23 of 1948. Clause 

(ii) of S. 16 states that the amendments made 
by this Act shall apply to all suits and proceedings 
instituted before the commencement of this Act 
in which no decree or order has been passed or in 
which the decree or order passed has not become 
final, before such commencement. This clause is 
relied upon and it i3 submitted that even though 
the decree m C. S. No. 42 of 1933 has become final 
before the commencement of this Act, still the exe- 
cution proceedings are pending and as such they 
have not become final and that therefore the 
applicants are entitled to maintain this applica- 
^n for s^mg down. i am unable to agree with 
the learned counsel that execution proceedings are 
contemplated in the word “proceedings” in cl, (ii).- 
The prcwjedings in S. 16 mu 3 t relate to proceed- 
ings instituted for repayment of a debt and not to 
execution proceedings which are for enforcement 
of a decree or order. That by “proceedings” exe- 
cution proceedings are not intended is also clear if 
retoence is made to cl. (3) when execution of 
a decree or order arising out of a suit or proceed- 
ing IS separately contemplated, in any event, the 
present execution proceedings commenced after the^ 
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commencement of the Act, that being an applica- 
tion of 1949. 

(4) Learned counsel for the applicants contends 
that in any event the applicants will come under the 
ambit of cl. liiii of S. 16. Clause (iii) says that the 
amendments made by this Act shall apply to all 
suits and proceedings in which the decree or order 
passed has not been executed or satisfied in full 
before the commencement of this Act (Amend- 
ment Act 23 of 1948). If it refers to a suit insti- 
tuted before the commencement of the Act and 
die decree has not been satisfied before the com- 
mencement of the Act, namely, before January 1. 
1949 the dare of the coming into force of Act 23 
of 1948. then the applicants will be entitled to 
apply and get the benefit of the extended provi- 
sions of S. 8. Learned counsel for the respondent 
has drawn my attention to a Bench decision of this 
Court in — ‘C. M. A. Nos. 316 and 391 of 1947 (A)’ 
n which the scope of S. 16 of the arr ending Act 
was considered. Their Lordships in the course 
of the judgment state as follows: 

“Section 16 deals with three categories of pro- 
ceeding:. Clause (i) deals with suits and pro- 
ceedings after the commencement of the Act. 
Clause with suits and proceedings instituted 
beforn the Act but the decree or order had not 
become final, and clause (iii) with suits and pro- 
•ccedings instituted before the Act but the decree 
or order was not fully satisfied. This clear-cut 
classification indicates that clauses (ii) and (iii) 
are distinct and mutually exclusive and are not 
intended to overlap. If the argument of Mr. 
Ramachandra Rao be accepted, clause (ii) of 
S. 16 would become unnecessarj' as all possible 
cases coming under clause (ii) would equally be 
covered by clause (iii). On the other hand, the 
contention on behalf of the decree-holder would 
■give effect to all the provisions of the Act. at 
the same time avoiding conflict between the 
various clauses of the section. If under clause 
fii) suite and proceedings wherein decrees or 
orders have become final are excluded from the 
operation of the Act. it would be unreasonable to 
hold that under clause (iii) they are brought in. 
On the other hand, it would be giving full effect 
to clause (iii) and avoiding conflict between the 
provisions if it was confined to suits and pro- 
ceedings in which the decree or order had not be- 
come final. In other words the section gives 
retrospective operation in regard to suits and pro- 
ceedings before the Act in which the decrees or 
orders had not become final and also had not 
been fully satisfied. If the decree or order has 
become final clause (iii) has no application, as 
clause cii) saves such decree or order. We there- 
fore hold that under S. 16 the retrospective 
operation of the Act is only confined to suits and 
proceedings before the Act in which decree; or 
orders have not become final and also not fully 
.satisfied" 

In view of this Bench decision the applicants 
are out of Court, since it is a case where the decree 
j had become final before the commencement of the 
'Amending Act though not fully executed. What 
! the learned Judges say is that the section gives 

■ retrospective operation only in regard to suits 

■ and proceedings before the Act in which the de- 
' crees or orders had not become final and also had 

not been fully satisfied. 

In — 'Ramaswami Pillai v. Sankara Mudaliar’, 
AIR 1951 Mad 635 (B) which is another decision 
of the same Bench, the scope of S. 16 of the amend- 
ing Act was considered, but not fully as had been 
considered in the judgment which has been re- 
ferred to. In that case there was a prior mortgage 
decree in 1934 to which the second mortgagee was 
added as a party defendant. A decree was passed 
in favour of the mortgagee plaintiff and the amount 


that wa; due to the second mortgagee was declared 
under that decree at the sum of Rs. 6.933-6-0 But 1 
by reason of sale proceeding after payment to the 1 
mortgagee decree holder a sum of Rs. 3 477-13-3 1 

alone was available for payment to the’ second 1 

mortgagee defendant. The second mortgagee after I 
appropriating the said amount which was paid out 1 
of the balance of the sale proceeds in pursuance I 

of the mortgage decree, crediting a portion of it 1 

towards interest and a portion to the principal, and I 

for the balance of the sum due under his mortgage 1 

as declared in the earlier mortgage suit, he insti- 
tuted a fresh suit in 1944 long after the decree in 
the earlier mortgage suit was executed and pro- 
pert ie 3 sold. By the time the matter came up on | 
appeal the amending Act (Act 23 of 1948) had been 
passed and the question arose there on behalf of 
the judgment-debtors whether, under S. 16 of the 
Act. it would be open to them to to re-open the 
payment of money and the appropriation of the 
same made in the earlier suit. In the course of 
the judgment the learned Judges state as follows: 

“Mr. Bashyam Iyengar's argument was that in so 1 
far as the payment of Rs. 3.477-13-8 was con- 
cerned it was paid in execution of the decree in 
O. S. No. 50 of 1934 (earlier suit) and that the 
decree was satisfied and therefore it could not be 
re-opened. Some of the relevant facte may use- 
fully be recapitulated. .. .There is an underlying 
fallacy in tlie argument of Mr. Bhashyam 
Iyengar. For the purpose of Section 16 the suit 
we are concerned with is the suit wherein we 
are asked to apply the provision; of the Madras 
Agriculturists relief Act and therefore clause (2) 
of Section 16 directly applies. The only question 
with regard to those proceedings is whether the 
pendency or the closure of the proceedings in O. S. 

No. 50 of 1934 has any bearing on the application 
of Section 16. The only que;tion with regard to 
those proceedings is whether the payment of 
money and the appropriation of the amount by 
the creditor can be reopened under the Madras 
Agriculturists’ Relief Act or whether this Court 
is precluded from doing so by virtue of some 
principle other than that contained in the pro- 
vision; of the Madras Agriculturists Relief Act. . 
We cannot see any principle which compels us 
to hold that the appropriation made in O. S. 

No. 50 of 1934 cannot be re-opened in this suit, 
if Explanation (I) applied; nor Mr. Bashyam is 
able to suggest one." 

While stating that what they were called upon to 
consider was the scaling down of the decree, the 
learned Judges at the end of the judgment ob- 
serve as follows: 

“Assuming that Bhashyam’e argument is sound, 
even then, it would not advance his case any 
further. As we have already stated, the decree 
was for a sum of Rs. 6,933-6-0 (decree in the 
earlier suit) but what was paid towards the de- 
cree was only Rs. 3.477-13-8 and therefore there 
wa; a large amount still due to the decree-holder. 
Clause (3) of the Act wbuld apply to all suits and 
proceedings in which the decree or order pass- 
ed has not been executed or satisfied, in full be- 
fore the commencement of the Act. As the 
decree has not been satisfied in full, the Act ap- 
plied." 

The learned Judges were apparently referring to 
the decree in the earlier suit O. S. No. 50 of 1934 
when they made these observations, holding im- 
pUedly that clause (3) of the Act relat^ not only 
to suits which had become final but also to all 
suits instituted prior to the commencement of the 
Act. but so long as the decrees had hot been exe- 
cuted or satisfied, in fuU. By virtue of their ob- 
servations in the last paragraph, the learned Judges 
were of opinion that clause (3) of the Act has an ^ 
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extended scope which covers all such suit 3 . There 
is a conflict of the conclusions arrived at in — 
‘AIR 1951 Mad 635 (B)’ with the oubsequent judg- 
ment in — -C. M. A. Nos. 316 and 391 of 1947 (Mad) 
(A)'. But as already pointed out the latter judg- 
ment is a considered judgment on the scope and 
extent of S. 16. 

(5) It is, however, contended by Mr. Aravamuda 
Ayyangar that the position as taken in — ‘AIR 
1951 Mad 635 (B)' is the correct one in view of 
the language of cl. (iii) of S. 16. There was no 
reason, it is urged and there is force in thh argu- 
ment for the enactment of a separate sub-clause, 
sub-clause (iii) if it were intended that what was 
contemplated in sub-clause (iii) had already been 
covered by sub-clause (ii). There is equally force 
in the observations of the learned Judges in — 
‘C. M. A. Nos. 316 and 391 of 1947 (Mad) (A)’ that: 

■“Clause (ii) of Section 16 would become unneces- 
sary as all possible cases coming under clause (ii) 
would equally be covered by clause (iii).“ 

It is enough to state that cl. (iii) as it is worded 
does not prima facie exclude the class of ca^es 
referred to by the learned counsel for the appli- 
cants namely, all suits and proceedings in which 
decrees or orders are passed instituted before the 
commencement of the Act or in which the decrees or 
orders passed-have not been satisfied in full before 
the commencement of the Act. In view of the 
Bench decision, I do not propose to give any opi- 
nion on the construction of the Act, but I proceed 
to consider the application on the assumption that 
lu comes under either cl. (ii) or cl. (iii) of S. 16. 

(6) An agriculturist debtor is entitled under 
S. 19(1) of the Act, to make an application to apply 
the provisions of the Act to any decree pa^ed 
before the commencement of the Act (Act 4 of 
1938) and ask that the decree may be amended 
consequent on the application of the provisions of 
this Act Such an application had been made bv 
the applicants in application No. 1147 of 1938 and 
the order had become final, by virtue of the final 
order in O. S. A. No. 57 of 1940. A sum of Rs. 9,000/- 

prior to the date of the application No 
towards the decree, and the question 
that called for decision in that appeal was in what 
m^er the said amount was to be appropriated 

Judges held that in respect of Rs 

thP^nriW*' ^ be appropriated towards 

Rs. 3,500 towards the interest, 
question of appropriation to- 

observed that it was equit- 
able tlmt the amount appropriated towards princi- 
pal and the amount appropriated towards interest 
should wntnbute rateably in making up the amount 
requ^_ for reappropnation towards costs. There 
h^ therefore been a conclusive finding as to how 
the appropriation ought to be made in respect of 
payments already made, namely Rs. 9 000/- beforp 

the date of the application, i.e., tST appiicktiS^ fo? 

spaling flown was heard and applying the provi- 

^ scaled down 

the findmgs thereon. ^ 

(7) Learned counsel for the applicants relies on 

same to ^ 

pph^ to the present application. The queiti^ 
is whether, after an application under S iQ nf 
the Act h^ been taken, heard and decided finally 
it would be open to the applicants to file a similar 
application subsequently, taking advantage of cer 
tarn amendments in the method of sc^g down 
which tiave been introduced by the later amending 
Act. It may be pointed out that neither S 16 of 
the amending Act nor Explanation I to S 8 of 
Act 4 of 1938 gives in express terms retrospective 
operation to matters which have been decided 
prior to the date of the amendment. It is a well 
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established principle which is stated succinctly in 
Broom’s Legal Maxims: 

(1) that no statute shall be construed so as to 
have retrospective operation, unless its language 
is such as plainly to require that construction 
and this involves the subordinate rule that a 
statute is not to be construed so as to have a 
greater retrospective operation than its language 
renders it necessary “ 

I do not think the language of either S. 16 or 
Explanation I to S. 8 compel me to construe that 
these provisions have a retrospective effect. In the 
absence of a retrospective efict, would it be neces- 
sary, or even proper, to apply this provision so as 
to re-open and unsettle matters which have been 
finally concluded by judgment of the court? The 
following passage from the judgment of Lord Rob- 
son in — ‘Lemm v. Mitchell’, (1912) A C 400 at pp. 
405 and 406 (C) may be quot^ : 

"In the absence of appeal the judgment was a 
final determination of the rights of the parties 
and the ordinary principle that a man is not to 
be vexed twice for the same alleged cause of 
action applies unless it be excluded by the 
Legislature in expUcit and unmistakable terms 
..... .This language is only an expansion in 

rather emphatic terms, of the statement of 
principle affirmed by Tindal C. J. and is sub- 
ject to the same qualification or exception .s,s 
he expressed, namely, that it must not be taken 
to deprive pei-sons of vested rights acquired 
by them in actions duly determined under the 
repealed law. It would require language much 
more explicit than that which is to be found in 
the Ordinance of 1908 to justify a Court of Jaw 
in holding that a legislative body intended not 
merely to alter the law; but to alter it so as to 
deprive a litigant of a judgment rightly given 
and still subsisting." 

These observations have been cited with approval in 
— ‘Lakshman Krishnaji v. Balkrishna Rangnath*. 36 
Bom 617 (D) where the legal proceeding on a mort- 
gage bond was rejected as the mortgage bond was 
held to be invalid & not enforceable, because it was 
attested by only one witness and not by two .is 
required by S. 59, Transfer of Property Act. Th-^ 
plaintiff, thereupon, brought a suit in the year 
1905 for a declaration that his mortgage bond 
was valid and operative according to law and there- 
fore enforceable. The suit came up in second 
appeal to the High Court which finally decided 
that the plaintiff’s mortgage was void and there- 
fore inoperative under S. 59, Transfer of Property 
Act. Li the meanwhile, the (Government of Bombay 
issued a notification exempting certain Districts 
including the Poona District in which the mort- 
gaged property was situate, from the operation 
of S. 59, Transfer of Property Act. The notifi- 
cation was given a retrospective effect from 1 - 1 - 
1893. On the strength of the said notification, tlie 
plamtiff applied to the High Court for review of 
jud^mciit) 3«nd liis SrPi^licSr^ion bciriff i^Gicpt'prt Vip 
in toe year 1910, instituted the suit to enforce hfs 
mortgage and both toe lower Courts having re- 
jected the claim on the ground of res judicata, 
toe plaintiff preferred a second appeal. It was 
held m that case 

decree passed by the High Court in 
^08 still subsist^ and was not affected by the 
Government notification although the notifica- 
tion had retrospective effect. The notification 
coifld not abrogate rights which had been judi- 
cially declared and had been merged in toe 
decree." 

Chandavarkar. Acting C. J. in the course of his 
judgment observes at page 621 as follows: 

“But the Government Notification cannot have 
a higher operation than a legislative enact- 
ment, which repeals a previous law either par- 
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tially or wholly, the principle is that it cannot 
affect vested rights acquired under decrees. That 
principle, enunciated by Tindal C. J. in — 'Kay 
v. Goodwin'. (1830) 6 Bing 576 (E), has been 
followed recently by the Privy Council in ~ 
‘(1912» AC 400 at p. 405 (C)’.” 

Citing Tindal C. J. with approval, their Lordships 
of the Judicial Committee of the Privy Council 
say in — ‘(1912) AC 400 at p. 405 iC)\ that 
explicit language on the part of the legislature is 
necessary to warrant a Court 
"in holding that a legislative body intended not 
merely to alter the law, but to alter it so as to 
deprive a litigant of a judgment rightly given 
and still subsisting." 

As to the scope of retrospective operation of the 
statute certain observations of the Privy Council 
in — ‘Dellh Cloth and General Mills Co. v. Income 
Tax Commissioner, Delhi’, AIR 1927 PC 242 (F), 
may usefully be extracted: 

"The principle which their Lordships must apply 
in dealing with this matter has been authori- 
tatively enunciated by the Board in — 'Colonial 
Sugar Refining Co. v. Irving’. (1905) AC 369 (G*. 
where it is in effect laid down that, while pro- 
visions of a statute dealing merely with matters 
of procedure may properly, unless that construc- 
tion be textually inadmissible, have retrospective 
effect attributed to them, provisions which 
touch a right in existence at the passing of the 
statute are not to be applied retrospectively in 
the absence of express enactment or necessary 
intendment. Their Lordships can have no 
doubt that provisions which, if applied retro- 
.spectively, would deprive of their existing finality 
orders which, when the statute came into force 
were final, are provisions which touch existing 
rights." 

Here the order in O. S. A. No. 57 of 1940 having 
become final, the present applicants want to 
deprive the finality of that order and, in the words 
of their Lordships of the Privy Council such inter- 
ference would touch the existing rights which had 
accrued to the respondent by virtue of the judg- 
ment of the appellate Court. 

(8) It is however stated by Mr. Aravamuda 
Ayyangar relying on Section 7 of the Act that 
effect may be given to the word; "Notwithstanding 
any law, custom, contract or decree of Court to 
the contrary", and "decree of Court to the con- 
trary"— would include the decree or order of the 
appellate Court in O. S. A. No. 57 of 1940. But so 
far as Section 7 is concerned, the decree that is 
referred to in S. 7 is a decree passed prior to Tie 
commencement of the Act as regards payment of 
money duo by any debtor to a creditor and it 
does not relate to any order passed after the 
commencement of the Act. Even if a preliminary 
mortgage decree had been passed prior to the 
commencement of the Act and has not become 
final, it ha; been held that the final decree cannot 
come within the scope of a decree in S. 7 as 
a final decree has nothing to do excepting to direct 
. the sale of property and taking of accounts. But 
the language of S. 7 is clear and it has been 
held by decision of this Court that the decree in 
S. 7 refers to decrees passed prior to the com- 
mencement of the Act for repayment of a debt. 
Section 19 of the Act a; it stood, only enabled 
the applicants judgment-debtors to apply for scal- 
ing down of a debt in respect of a decree passed 
before the commencement of the Act. Tliat was 
the reason why clause (2) to S. 19 has been en- 
acted by virtue of the amendment Act. XXIII of 
1948, whereby the provisions of sub-section (1) are 
also held to apply to cases where, after the com- 
mencement of tills Act a Court has passed a decree 
for repayment of a debt payable at such com- 
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mencement. The decree that was referred 
either in S. 7 or in S 19 was not a decree S orde? 
pa3sed ^ a result of mvocatdon of the provisions 
of this Act or as a result of an application made 
under S. 19 to decrees of Courts passed either 
before the commencement of the Act or affpr thp 
commencement of the Act. 

Here what is final is an order passed by this. 
Court on an application made under s 19 and 
not a decree passed by any Court either before or 
after the commencement of the Act relating to- 
the repayment of a debt. There is nothing express 
or implied in the language of either s. 16 of the 
amending Act or in Explanation (1) to S. 8 of the 
Act to warrant or justify any number of appli- 
cations being made under S. 19. I therefore con- 
sider tliat it is not open to the applicants by 
virtue of the order in O. S. A. No. 57 of 1940, to* 
file another application, they having already exer- 
cised their right in filing an application and 
having the decree scaled down. 

(9) It is further argued on behalf of the res- 
pondent that either S. 16 or Explanation I to 
S. 8 does not confer any new right, that the 
right, if any, is conferred under S. 19 and that 
right having already been exercised, no new rights 
are conferred the only right conferred now is under 
S. 19 (2) which however, does not apply to the 
present case, and that in any eveht, the appli- 
cation is unsustainable. I agree with Mr. Rama- 
swami A 5 *yangar learned counsel for respondent, 
that Explanation (1) to S. 8 does not confer any 
new right. Explanation (I) only states that in- 
stead of leaving the question of appropriation tL 
be worked out in accordance with the principles 
of general law, a particular mode of appropriation 
should be made whereby every payment made by 
a debtor shall be credited towards the principai. 
unless he has expressly stated in writing that such 
payment shall be in reduction of interest. There 
is specific niode of appropriation that is provided 
for and directed to be followed under Explana- 
tion (I). It does not confer anv new right. If 
there was a right to be exercised for the first 
lime after the amending Act of XXm of 1948,' 
certainly it would be open to such an applicant 
to invoke the provisions of Explanation (D an. 
apply the same towards appropriation and no. 
leave the matter to be decided by the general 
law' as it was a case prior to the amendment. 
Excepting a sum of Rs. 425/- which has been paid 
after 1-10-1937 and adjustments of some small 
amounts which, however, would go towards the 
costs which have accrued since that date there is 
nothing which could be appropriated. The sum of 
Rs. 9,000/- paid had been directed to be appro- 
priated and by reason of the direction, the decree 
having been amended, it is not open to the appli- 
cants to re-open the question of adjustmient and 
appropriation. * 

(10) In tile result, the application is dismissed 
with costs. Advocates fee is fixed at Rs. 100/-. f 

B 'R.g.D. Application di^nissed- 
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SOMASUNDARAM J. 

In re Kottapalli Raghaviah, Petitioner. 

Criminal Revn. Case No. 1505 and Cri. Misc. 
Petn, No. 1424 of 1949, D/- 22-11-1950. 

Public Safety ■ — Madras Maintenance of 
Public Order Act (1 of 1947), S. 2 A — For 
conyictioa under S. 2A prosecution must prove 
luat accused had knowledge or had reason to 
believe that an order of detention had been 
pas^d in respect of person har^ured by him 
Original order of detention not produced by 


* 
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prosecution — Proof of order by newspaper 
evidence is not sufficient when case does not 
lall under S. 65, Evidence Act — Conviction 
cannot be sustained — Evidence Act (1872), 
Ss. 64, 65. AIR 1944 PC 54, FoU. (Para 2) 
Anno; Evi. Act, S. 64 N. 1; S. 65 N. 1 . 

Row and Reddy, for Petitioner; The Public 
Prosecutor, for the Crown. 


CASE CITED : 

(A) (’44) AIR 1944 PC 54: ILR (1945) Mad 
237; 1944-1 Mad LJ 515: 45 Cri LJ 721 (PC)i 

ORDER; The petitioner in this case has been 
convicted of an offence under S. 2-A Madras 
Maintenance of Public Order Act, 1947, and 
sentenced to simple imprisonment of six months 
by the trial Court which was reduced to three 
months by the appellate Court. 


(2) The petitioner can be convicted under S. 
2-A only if he knowing or having reason, to 
believe that an order for detention has bean 
passed in respect of the person who is said 
lo have been harboured by the petitioner. The 
order of detention passed by the Government 
has not been filed in this case. Under S. 64, 
Evidence Act the order must be proved by fil- 
ing an order itself. No secondary evidence of the 
order is permissible unless the conditions men- 
tioned in S. 65 are satisfied. It is not the case of 
the prosecution that their action falls within 
the scope of S. 65, Evidence Act. The evidence 
of a newspaper in which it was stated that a 
person was wanted is not sufficient, especially 
when knowledge or reason to believe ha~s to be 
proved by prosecution. The case is covered by 
^e Privy Council ruling in — Tswaramurthi 
Goundan v. Emperor’, reported in AIR 1944 P C 
54. 


(3) The conviction and sentence are set asid( 
and the accused is acquitted. 

Accused acquitted 


U 
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(FULL bench; 

RAJAMANNAR, C. RAJAGOPALAN AND 
VENKATARAMA AYYAR, JJ. 

Sahib, Petitioner v. Muham- 
mad Siddig and another, Respondents. 

1953 '"’^ Petn. No. 1785 of 1949, D/-6-3- 

<1940), S. 47, Proviso — 
record award as compromise 
5? 00 « award — (Civil P. C. (1908) 

99: AIR 1945 

Mad 294. 1945-1 Mad LJ 463, Overruled. 

Under the proviso to S. 47, an«nrbitra- 
tion award obtained otherwise than in 
proceedings taken in accordance with the 
Act cannot without more be recognised as 
a compromise or adjustment of the suit- 
no decree can be passed thereon under 
provision of O. 23, R. 3, Civil P. C. 

an award is made, the 
parties thereto agree to accept it, that 

^ compromise and a decree based 

passed under O. 23 R 3 
That the parties had consented to the re- 

^ consent. ILR 
(1946) Mad 39: AIR 1945 Mad 294: 1945-1 
Mad LJ 463, Overruled. (Para 11 ) 

Anno: Arbitration Act, S. 47 N 1* Civil P 
C., O. 23 R. 3 N. 5c. * * 

K. S. Desikan, for Petitioner; K. G. Sri- 
nivasa A 5 ^ar, for Respondents. 


CASES CITED: 

(A) (’28) AIR 1928 Mad 1025; 51 Mad 800 F^ 

(B) (’45) AIR 1945 Mad 294: ILR (1946) Mad 
39; 1945-1 Mad LJ 463 

(C) (’51) AIR 1951 Mad 281: 1950-2 Mad LJ 372 

(D) (’51) AIR 1951 Mad 387: 1950-2 MadLJ 632 

(E) (’50) AIR 1950 Orissa 169; ILR (1950) Cut 1 

(F) (’46) C M A No 623 of 1946 (Mad) 

(G) (’27) AIR 1927 Bom 565: 51 Bom 90'8 (FB) 

(H) (’25) AIR 1925 All 503; 47 All 637 (FB) 

(I) (’21) AIR 1921 Cal 238: 61 Ind Gas 919 

(J) (’22) AIR 1922 Cal 404: 49 Cal 608 

(K) (’27) AIR 1927 Cal 887: 55 Cal 538 

(L) (’34) AIR 1934 Cal 643; 151 Ind Cas 661 

(M) (’35) AIR 1935 Cal 239: 62 Cal 229 

(N) (’21) AIR 1921 Lab 232: 3 Lah LJ 162 

(O) (’30) AIR 1930 Lah 860; 127 Ind Cas 705 

(P) (’36) AIR 1936 Lah 374: 160 Ind Cas 287 

(Q) (’35) AIR 1935 Pat 243: 14 Pat 799 

(R) (’39) AIR 1939 Rang 300: 1939 Rang LR 
280 (FB) 

(S) (’39) AIR 1939 Nag 186: ILR (1939) Nag 
250 (FB) 

(T) (’51) AIR 1950 Mad 728; 1950-1 MadLJ 524 

(U) (’36) AIR 1936 Mad 347: 70 Mad LJ 471 

(V) (’50) C M A No 15 of 1950 (Mad) 

(W) (’52) AIR 1952 Pat 258: 30 Pat 985 

(X) (’47) AIR 1947 All 178: ILR (1947) All 221 

(Y) (’42) AIR 1942 All 145: ILR (1942) All 
357 (FB) 


ORDER OP REFERENCE 

VENKATARAMA AYYAR J. : 'The facts lead- 
ing up to these revisions are these : The peti- 
tioner filed O. S. No. 154 of 1945 on the file of 
the Court of the District Munsif of Tiruchirapalli 
to recover possession of immoveable property. He 
also claimed mesne profits. There was also a 
prayer for injunction. The defendants contested 
the claim. While the suit was pending the parties 
agreed to refer the matters in dispute between 
them in the suit and various other matter, as 
well to arbitration and on 14-10-1945 they exe- 
cuted a muchilika in favour of five nam'ed arbitra- 
tors containing ‘inter alia’ the following state- 
merit : 

“We two parties shall accept the decision of the 
panchayatdars regarding the said suits and 
assetj etc.” 

In pursuance of this reference the panchayatdars 
pronounced an award on 18-11-1945, Ex. P. 2 and 
appHed under S. 14 (2), Arbitration Act, to file 
the same into Court. I. A. No. 1627 of 1945 The 
plaintiff being dissatisfied with the award applied 
to set it aside under Ss. 30 and 33 of the Act 
I. A. No. 51 .of 1946, on the ground that there 
was no proper enquiry and that arbitrators were 
guilty of misconduct. The plaintiff also contended 
tli 3 rt as the reference related to matters pending 
in a suit and as there was no order of reference 
through Court under S. 23 the award was voi'd 
The defendants filed I. A. No. 364 of 1946 for 

recording the award as a compromise under O. 23 
R. 3, Civil P. C. 

All these applications were heard together by 
the learned District Munsif. He held that as 
there was no order of reference through Court the 
award could not be upheld as such and he accord- 
ingly dismissed I. A. No. 1627 of 1945. He further 
held that the charges of misconduct against the 
arbitrators had not been established and he, there- 
fore. dismissed I. A. No. 51 of 1946. He. however 
held that the award could be treated as a 
compromise under O. 23, R. 3. Civil P. c and 
ordered I. A. No. 364 of 1946. In the result the 
suit was decreed in terms of the award treating 
it as a compromise. ® 


f 
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(2) The plaintiff took up the matter in appeal 
Vo the District Court. In C. M. A. No. 12 of 

1947 the District Judge confirmed the order in 
I. A. No. 1627 of 1945, on the ground that the 
reference not having been through Court, the 
award could not as such be upheld. In C. M. A. 
No. 13 of 1947 the learned District Judge agreed 
with ihe learned District Munsif that the charges 
of misconduct against the arbitrators were not 
made out and he confirmed the order of dismissal 
of I. A. NO. 51 of 1946. In C. M. A. No. 43 of 
1946 he agreed with the order of the learned Dis- 
trict Muasif in I. A. No. 364 of 1946 that the 
award though not valid as such could be upheld 
as a compromise under O. 23. R. 3. Civil P. C. In 
the result the decisions of the lower Court were 
confirmed. The plaintiff has preferred the above 
civil revision petitions against the orders in 
C. M. A. Nos. 12 of 1947. 13 of 1947 and 43 of 
1946. Before me no attempt was made to attack 
the finding that the award is not vitiated by the 
misconduct of the arbitrators, nor has the award 
been sought to be supported on the ground that 
it would be valid as such notwithstanding that 
there is no order of reference through Court. It 
would follow that C. R. P. Nos. 1783 and 1784 
of 1949 must be dismisied. 

(3) In C. R. P. No. 1785 of 1949 which is against 
the order directing the award to be recorded as 
adjustment under O. 23, R. 3. Civil P. C., the 
petitioner contends that an award which is not 
valid qua award could be treated as a compromise 
only under S. 47. Arbitration Act, which is in 
tliese term j : 

‘■Subject to the provisions of S. 46 and save in 
so far as is otherwise provided by any law for 
the time being in force, the provisions of this 
Act shall apply to all arbitrations and to aU pro- 
ceedings thereunder; provided that an arbitra- 
tion award otherwise obtained may with the 
consent of all the parties intero.sted be taken 
into coiisideration as a compromise or adjust- 
ment of a suit by any Court before which the 
suit is ponding." 
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R. 3 says that where it is proved to the satis- 
faction of the Court that a suit has been ad- 
justed wholly or in part by a lawful agreement 
or compromise or where the defendant satisfies- 
the plaintiff in respect of the whole or a part 
of the subject-matter of the suit, the Court shall 
order the agreement, compromise or satisfaction 
to be recorded, and shall pass a decree in accord- 
ance therewith so far as it relates to the suit. 
The proviso to S. 47 leaves this provision of law 
untouched. In fact it would appear to be 
likely that it was inserted by the legislature in 
ordeV to allow the Court unfettered action under 
O. ‘23 R. 3." 

In the result it was held that the decision in — 
•AIR 1928 Mad 1025 (A)’, remained good law 
under the Arbitration Act and that the consent 
given for reference might be treated ss consent to- 
the award to be pronounced on the reference and 
that it would fall' within O. 23 R. 3. 

In — -Palaniandichetti v. Kandappa Goundan'. 
AIR 1951 Mad 281 (C), the question again came 
up for consideration and in following the deci- 
sion in — ‘AIR 1945 Mad 294 (Bl as he was 
bound to sitting as single Judge, Viswanatha 
Sastri J. observed as follows : 

“Sitting singly I am bound by this decision 
though I consider that it is probable that the 
legislature intended that a private reference to 
arbitration in a pending suit without the know- 
ledge of the Court and without its direction 
which results in an award should not be made 
a rule of Court unless ail the parties interested 
' in the suit consent to the award being filed into 
Court as a compromiie or adjustment of the 
suit. Indeed the Calcutta High Court had con- 
sistently taken that view before the Arbitration 
Act of 1940 and the proviso to S. 47 appears 
to confirm that view.” 

My attention has also been drawn to a case re- 
ported in — ‘Pagammal v. Kasi Goundan’, AIR 
1951 Mad 387 (Dl where Raghava Rao J. sitting 
singly followed the decision in — ‘AIR 1945 Mad 
294^ (B). 



He argues that as the petitioner consented only to 
a reference to an arbitration and not to the 
award itself, it could not be taken into considera- 
tion as a compromise under O. 23 R. 3. Civil P. C. 

In — ‘Subbaraju v. Venkataramaraju’, AIR 1928 
Mad 1025 (A), a Pull Bench of this Court held 
that when the parties agreed to refer the matter 
pending in a suit, to a private arbitrator and 
to abide by his award, the aw^ard when pro- 
nounced could be treated an agreement under 
O. 23 R. 3. Tliat. however, was a case of refer- 
ence under Sch. 2 of the Civil P. C. in which 
there was no provision corresponcing to S. 47 and 
it wa"? observed that Sch. 2 was not mandatory 
and that it does not say that there should be 
no arbitration other than that which is dealt with 
by that schedule. 

After the enactment of the Arbitration Act the 
question was raised in the case in — ‘Animuga 
Mudaliar v. Balasubramania Mudaliar*. AIR 1945 
Mad 294 (B). There the learned Judges were 
called upon to decide whether the law' was governed 
by the Arbitration Act having regard to the 
enactment of S. 47. In holding that the Arbi- 
tration Act Toad not made any difference in the 
law the Court observed ai follows: 

“We are merely concerned with the proviso in 
S 47 which plainly indicates that an arbitra- 
tion award obtained otherwise than under the 
Act may with the consent of the parties inte- 
rested in it be regarded as a compromise of a 
pending suit. There is nothing in the proviso 
which precludes antecedent conient. Order 23 


The Ori>sa High Court had recently occasion 
to go into this question fully and after an ela- 
borate review of the case law' it held that a con- 
sent to the reference was not sufficient to make 
the award an adju-stment within the meaning of 
O. 23 R. 3. Civil P. C.. and that unless there 
i', agreement to the award after it is pronounced 
it could not be regarded as a compromise under 
O. 23 R. 3. Vide — ‘Indramoni v. Nilamoni. 
AIR 1950 Orissa 169 (E>. The decision in — 
‘AIR 1945 Mad 294 (B)' is expressly dissented 
from. 

In — ‘C. IVI. A. No. 623 of 1946 (PV. a Bench 
of this Court consisting of Happell and Govinda- 
rajachari ^T. referred to a Bench the question 
whether an award not agreed to could be 
garded as compromise under O. 23 R- 3 ana 
whether — ‘AIR 1945 Mad 294 (B)\ was correctly 
decided. But the appeal, however, was not Pro- 
secuted and the question was not determined. It 
appears to me that the question is one of cot- 
siderablo importance and having regard to 
divergence of judicial opinion there ought to w 
an authoritative pronouncement on the questto. 
The papers will accordingly be placed before 
Lordship the Chief Justice for orders as to 
posting of the case before a Bench or Pull Bench. 


JUDGMENT OF THE FULL BENCH 

(41 VENK.'^TARAMA AYY.AR J. ; The facts 
leading up to this reference have been fhlb, 
stated in the order of reference and there is 
need to recapitulate them. Tlie question 
arises for determination is, whether when paiti» 
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to a suit refer their disputes to arbitration 
without the intervention of the Court and that 
results in an award, a decree can be passed under 
O. 23 R. 3, Civil P. C., in terms of the award 
treating it as an adjustment or compromise of the 
suit. The answer to it depends on the construc- 
tion of the proviso to S. 47, Arbitration Act 10 
of 1940. 

To begin with, it will be useful to examine 
what the law on the subject wfts before the enact- 
ment of S. 47. That was contained in two 
statutes : The Indian Arbitration Act 9 of 1899 
and the second schedule to the Code of Civil 
Procedure, Act of 1898. Leaving out the former 
enactment as not material to the present discus- 
sion the latter contained provisions for these 
classes of arbitration: ( 1 ) where in a pending 
suit the parties thereto agree to refer the matter 
to arbitration through Court, that is provided in 
paras. 1 to 16 of the second schedule correspond- 
ing to Ss. 506 to 522 of Act 14 of 1882 and Ss. 312 
to 325 of Act 8 of 1859; (2) where in pursuance 
of an agreement to refer, the parties move the 
C^urt to refer the matters in dispute to arbitra- 
tion that is provided in paras. 17 to 19 in the 
Second Schedule corresponding to Ss. 523 and 524 
of Act 14 of 1882 and S. 326 of Act 8 of 1859; 
and (3) where there is a private reference and 
an award and the parties apply to the Court for 
filing the award — provision for this is made in 
par^. 20 and 21 of the Second Schedule corres- 
ponding to Ss. 525 and 526 of Act 14 of 1882 and 

fn 'u THere were provisions 

these thiee classes of arbitration for the 
Court enquiring into the validity of the award 
and passing suitable orders, either passing a decree 
in terms of U or setting it aside or remitting 
it for reconsideration. None of these provisions 
had any application where in a pending action 
the parties referred their disputes to the decision 

through Court but privatelv 
and mere was an award paised on such reference 
m the absence of an express provision in the 

award was to be dealt 
^'“h, the question frequently came up for deter- 
mination whether it could be regarded as a com- 
promise under O. 23 R. 3, CivU P. C.. even wh^n 

refused to accept the same; and 
^ f^ifference of opinion 

b? H Courts. That it could 

be >^rded as an adjustment of the suit under 

notwithstending that one-of the parties 

view taken^ by 

^25 tbl’ ~ ^^28 Mad 

lUJo lA), 01 the Bombay Hiah nmirt in 

503 (H). inie contrary view tha[’ such an award 
could not be ^ven effect to as a comprLfse or 
adju^ment under O. 23 R. 3 was maintate^ hi 
me Calcutte High Court in a number of cases 

Vide — -Dekan Tea Co. Ltd v Indian 
® air ' 1921 Cal ?38 (IP 

7 ;,.'^ V. Banwarilal', AIR 1922 Cal 4 oi 

^kV- -^'-RhhU' Charan’, AIR 1927 Cal 887 

(K), Rohini Kanta v. Raiani icanta’ a to 

1934 Cal 643 (L) and - ‘Rfehammad Mia ^ 

Oosman Ah’, AIR 1935 Cal 239 (M^ ™ y the ^hora 

High Court in - ‘Hari Parsad v. Soomi^vi® 

AIR 1921 232 (N); — ‘Nihai Singh ^ Ashta’ 

wakar’, AIR 1930 Lah 860 (O) and — ‘SUartm v' 

HMbans Lai-, AIR 1936 Lah 374 (P) by the pSina 

Kanailal T MuZ 
^tham- AIR 1935 Pat 243 (Q). by a Pull Sb 

High Court in — "Maung Hlav 

V. U. Ge, air 1939 Rang 300 (R); and by the 

N^ur High Court in — ‘Ramdayal v. Sheodav^^ 
air 1939 Nae 186 ('RV oneoaayai , 


Madras 78^?- 

(5) This was the state of the law when the 
Aroitration Act was passed. Section 47 which 
deals with this question runs as follows: 

“S. 47 : “Subject to the provisions of S. 46, and 
save in so far as is otherwise provided by any 
law for the time being in force, the provisions 
of this Act shall apply to all arbitrations and 
10 all proceedings thereunder; 

Provided that an arbitration award otherwis^^ 
obtained may with the consent of all the parties 
interested be taken into consideration as a com- 
promise or adjustment of a suit by any Court 
before which the suit is pending.” 

Now, the point for determination is whether 
under the proviso to this section an award passed 
on a private reference in pending suits can be en- 
forced as a compromise of the suit even when 
one of the parties refuses to accept it. This 
question came up for decision before this Court 

IS ~ Mad 294 at p. 295 (B). There 

the parries to an action which was pending re- 
ferred their disputes for the decision of an arbi- 
trator not through Court but privately and that 
result^ in im award. Some of the parties having 

bound by it, an application was. 
taken out by the other parties to reco-d it a<; 

23 R- 3. That was re- 
that by reason of the proviso 
, ^®==sion in — -AIR 1923 Mad 1025. 
(A) was no longer good law and that under that 

h h ^^®f ®.i ®°Asent to the award 

under 0 .^ 3 '^ adjustment of a suit 

contention, Leach C. j. ob- 

“We are merely concerned wdth the proviso in 
b. 47, which plainly indicates that an arbi- 
tration award obtained otherwise than under 
rile Act niay with the consent of the parties 
mtere^ed in it be regarded as a compromise of 
a pending suit. There is nothing in the pro- 
viso which precludes antecedent consent.... . 

The ^oviso to S. 47 leaves this provision of 
law (O 23 R. 3) untouched. In fact it would' 
appear to be likely that it was inserted by the 
Legislature in order to allow the Court un- 
fettered action under O. 23 R. 3.” 

After referring to certain observations in — ‘ATT? 
19,^ Mad 1025 (A), the learned Judge concludes* 
There is here clear indication that an agreement ' 
to accept a future award can be treated as a 
compromise in the suit and. in our judgment 

ml 

If this reasoning is correct, then it must be held 
that m enacting the proviso to S. 47, the Legis- 
lature adopted the views held by the High (^nrf<= 

Of Madras Boinbay and Allahabarin pVeferencI 
to those held by the other High Courts. 


to 


(6) Efmining first the language of the proviso 

may be taken into consideration as a comSL 
or adjustment of a suit only “with the consInT of 
all the parties interested-’, ^e consint herl re- 
ferred to must be something other than the con 
sent to refer the dispute for artetratten feline 
without such a consent there can be no arbftrae 
tion proceedings and in requiring that an ‘arbi- 
tration award’ may be taken into account only 

parties, the plain intend- 
ment of the enactment is that, to do so ther^ 

must be something more than a consent to refer 

^ must be a consent to the 
arbitration award itself, if this is the correct in- 

te^retation of the proviso, the result is that 
where there is a private reference in respect Of a 
matter pendmg in the suit, the award which it 
given thereon cannot as such be filed a/an ad 
justment under O. 23 R. 3. But if subsequent ti 
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the award the parties a^ee to accept it, that could 
be recorded as a compromise under O. 23 R. 3. 
That was the view taken by Rankin J. in — ‘AIR 
1921 Cal 238 ar and# — ‘AIR 1922 Cal 404 (J)’, 
•and followed m later decisions of the Calcutta 
High Court. 

Tlie view expressed in — ‘AIR 1945 Mad 294 
(B)‘. that the proviso to S. 47 does not alter the 
law as laid clown in — ‘AIR 1928 Mad 1025 (A) 
does not. with all respect, give sufficient weight 
lo the words “with the consent of all the parties 
in{eres':f'd '. It does not answer the question to 
state that the proviso does not preclude ante- 
cedent consent. If the consent required by the 
proviso is to the arbitration award which is to be 
tiled as compromise under O. 23 R. 3. it is difficult 
lo see hew there can be such a consent v/hen 
there i:- no atvard in existence. In reason, a party 
can be said to agree only to something which is 
put before him and not to something v/hich is 
non-existent. The decision in — ‘AIR 1928 Mad 
1025 (A)’, proceeds on the view that when once 
the parties agree to refer their disputes to arbi- 
tration. that amounts to an agreement to accept 
the aw'ard as an adjustment of the claim and that, 
therefore, the award could be filed under the pro- 
visions of O. 23 R. 3. If it was the intention of 
the Legislature to adopt this view, it would have 
been sufficient to say that any arbitration award 
might be taken into' account as an adjustment or 
compromise. Tlie further condition that there 
should be consent of the parties would be redun- 
dant and meaningless. The Calcutta High Court 
had held in — ‘AIR 1927 Cal 887 (K) and — ‘AIR 
1934 Cal 643 CLK that though the award passed 
on a private reference in a pending action could 
not by itself be regarded as a compromise under 
O. 23 R. 3. it could be so treated if subsequent to 
the award the parties agreed to accept it. In 
.macting the proviso to S. 47 the Legislature would 
clearly appear to have adopted this viewx 

(7) Tlio decision in — ‘AIR 1928 Mad 1025 (A)*, 
it may be iiotocl, was to a large extent based 
on the view that the provisions relating to arbi- 
tration contained in the Second Schedule to the 
Civil Procedure Code were not exhaustive 
Phillips J. ob.ser^'cd. 

“The second schedule, Civil Procedure Code, is 
not mandatory, but provides for reference to 
arbitrators at the will of the parties and also 
provides that certain procedure must be followed 
if they take action under that schedule. It does 
not. however, say that there shall be no arbi- 
tration other than what is dealt with by the 
second schedule, and if parties to the suit 
choose to refer to arbitration it is open to them 
to adopt the provisions of the second schedule 
or not as they please." 

This reasoning would be inapplicable to the Arbi- 
tration Act. 1940. because its scope is statedly "to 
consolidate and amend the law relating to Arbi- 
tration in British India". Section 89 of the Civil 
Procedure Code provides that "save in so far as 
is otherwise provided by the Arbitration Act, 1899, 
or by any other law for the time being in force, 
all references to arbitration whether bv an order 
in a suit or otherwise, and all proceedings there- 
under. shall be governed by the provisions con- 
tained in the second schedule", and in — ‘AIR 
1928 Mad 125 (A), it was held that O. 23 R. 3 
was “Other law for the time being in force” 
which was saved by S. 89, Civil P. C. In the 
Arbitration Act of 1940 S. 47 which corresponds 
to S. 89 of the Code enacts that "save in so far 
as is otherwise provided by any law for the time 
being in force, the provisions of this Act shall 
apply to all arbitrations and to all proceedings 
fhereunder". That the "other law for the time 
being in force" in this section cannot take in 
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O. 23 R. 3 is clear from the proviso, which makes 
provision for "an arbitratioa award otherwise ob- 
tained" being treated as a compromise — a provi- 
sion which would have been wholly unnecessary 
if "any law for the time being in force" com- 
prehended O. 23 R. 3, and which in its scope and 
tenor is different , from, if not inconsistent with 
the terms of O. 23 R. 3. 

(8) It should be remembered that under the 
Arbitration Act there is no machinery provided for 
going into the question of validity of awards 
passed in private references in pending suits. 
Section 47 renders the provisions of the Act as 
such inapplicable to them. What then happens 
if the award is attacked on the groimd of legal 
misconduct. It was observed in — ‘AIR 1945 Mad 
294 at p. 295 (B), 

“Of course, a party cannot be compelled to 

accept an award which is unlawful. The agree- 
ment to accept an award yet to be made pre- 
supposes that it will be a lawful award." 

But the question is whether the binding charac- 
ter of the award could be gone into in proceed- 
ings under O. 23 R. 3. It is no doubt laid down 
therein that the compromise should be lawful 
Does that contemplate an enquiry into the validity 
of the award when it is challenged on the 
ground of misconduct of arbitrator. There is 
ample authority for the position that the word 
“lawful" in O. 23 R. 3 has reference to the terms 
of the agreement and not to its binding character. 
Vide — ‘Kuppuswami v. Pavanambal', AIR 1950 
Mad 728 (Ti and — ‘Surappa Rajii v. Venkata- 
ratnam'. AIR 1936 Mad 347 (D). Enquiry into 
legal misconduct would, on this principle, be out- 
side the scope of O. 23 R. 3. There is also no 
provision for the Court remitting an award for 
reconsideration; it can only either record it as 
an adju5tment or reject it. The parties to such 
an award, therefore, have not the same rights 
with reference thereto as parties to the awards in 
arbitration proceedings which fall within the 
scope of the Act; and the successful party to such 
an award would be in a better position, ana the 
unsuccessful party in a worse position than if the 
award had been made in a reference through 
Court. It is difficult to believe that all this was 
intended by the Legislature. 

(9> It is also significant that the proviso requires 
the consent of the "parties interested". If the 
conient contemplated by the proviso is merely to 
the agreement to refer to arbitration, then the 
words “consent of parties” simply would have 
been sufficient and appropriate. If the consent re- 
quired is for the * award itself, then the use of 
the words "parties interested" becomes ant and 
intelligible. 

{10> Turning next to the authorities bearing on the 
question, disagreement with the decision in — ‘AIR 
1945 Mad 294 (B\ was expressed by Happell 
and Govindaralachari JJ. in their referring judg- 
ment in — ‘C. M. A, No. 623 of 1946 {Fl\ hv ViswSr 
natha Sastri J. in — ‘AIR 1951 Mad 281 (C), and 
by Mack J. in — ‘C. M. A. No. 15 of 1950 (V)’. 
In the Orissa High Court in — ‘AIR 1950 Orissa 
169 (E>’, and the Patna High Court in — ‘Raghu- 
nandan Rai v. Siikhlal Rai\ AIR 1952 Pat 258 (W). 
have held that having regard to the proviso to 
S. 47. an award in a private reference in a pending 
action cannot be regarded ai a compromise under 
O. 23 R. 3; and the decision in — ‘AIR 1945 Mad 
294 (BV was dissented from, A single Judge of 
the High Court of Allahabad held in — ‘Shiam 
Kishore v. Ramnarain Slngh\ AIR 1947 AU 178 
(XV that an award passed in an arbitration with 
reference to a matter pending in succession certi- 
ficate proceedings could, by reason of S. 46 of the 
Act. be regarded a3 an adjustment under O. 23 
R. 3, Civil P. C. and reliance was placed on the 
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decision in — 'Dular Koeri v. Payag Koeri*, AIR 
1942 All 145 (Y), as supporting that position. But 
then the award in question in that case had been 
made before the enactment of the Arbitration Act, 
and the learned Judges merely observed * 

“We need not go into the merits of the dispute 
because it is sumcient for us to say that for all 
future practical purposes the difficulty has now 
been removed by S. 47 of the new Arbitration 
Act of 1940, which not only repeals S 89 of 
the Code, but replaces it by a new section 
which makes the matter quite clear.” 

^en they refer to the decision of the Full Bench 
in (H), and followed it on 

the prmciple of ‘stare decisis’ again observing 
that the matter is not one of practical impor- 
tance for the future”. We do not read these ob- 
^rvations as meaning that under S. 47 an award 
in a private reference is a pending suit and could 
be regarded as a compromise or adius^ment 
(11) We are accordingly of opinion that under 
the proviso to S. 47, an arbitration award ob- 
tamed otherwise than in proceedings taken in 
accordance with the Act cannot without more be 
recognised as a compromise or adjustment of the 

passed thereon under 
the provmon of O. 23 R. 3; and that the decision 

be overruled. 

thereto agree to accept it, that will be a cSo- 
J unto“^ 2^3 R.T be pXd 

No. 1785 of 1949 will 
order made in 1. A. No. 364 nf 
1946 passing a compromise decree under O 23 

n award is set aside and the 

No. 154 of 1945 on the file of the 
Court of the Distnct Munsif, Tiruchirapalli 
directed to be heard in accordance with law thp 
parties will bear their costs throughout 

A/R.G.D. Order accordingly. 
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RAMASWAMI J. 

_ The Public Prosecutor, Appellant v r 
sadagopan, Accused-Respondent. 

Appeal No. 289 of 1952, D/-15-1- 

Act(ism, Ss. 35, 65(c) and 
commun®®ion copies of 

File of papers containing official com 
- S^"ch accfrding to pra^. 

cument Sii? s Is is official do- 

Sk)n lost - rT' sanction for nro- 

(c) — Original from file can be produc- 
ed as secondary evidence. (Para 4') 

Anno: Evid. Act, S 35 N 20* ^ 65 
■S. 74 N. 1. * N. 5, 14; 

.« 1 'sS?. <“«>• s- 

considered those materials and the order 

prosecution resulted therefrom! 

The sanction need not set out the rppQnnJ 

-tSn Of this sLc- 

-tipn is nothing more than to ensure thp 

°S frivolous, doubtful and 
impolitic prosecutions. (Sanction held pro- 

YPara 5V 
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(c) Criminal P. C. (1898), S. 238 — Accus- 
ed charged under S. 5(2), Preventioa of Cor- 
rupuon Act for habitually taking bribes reaH 
with S. 161, I.P.C. - Three clmplet^minor 
Offences of bribe-taldng committed with^ 
space of 12 months included — Only one off- 
ence proved — Acquittal under S. 5(2) 

Accu^d can be convicted under S. 161, I P r 
— (Pr^ention of Corruption Act (1947)' 's' 
o) — (Penal Code (1860), S. 161). (Para 6)* 

S.^2^°N^‘'r2 '=^-> 

The Public Prosecutor, for Appellant; The 

Advocate General, for the Complainant; P Basi 
Reddi, for Respondent. ’ 

CASES CITED; 

WN 841 

(B) ( 25) A S No 261 of 1925 

sV-^ Crt usef (PC)®^^ 

WN Cr 
WN Cr 
WN Cr 

appeal preferred by 

selcinnf acquittal by the learned 

Sessions Judge, Coimbatore in C. A. No 6 q 

the^’ c’’® • ^°-'^viction and sentence of 

S C. fo Is'of ifr® C°'"^batore, in 

(2) The facts are: The respondent* G 
leer's Office^^P District Engi- 
a that this Sadagopan wa^s 

investigation was started by the 
Specif Police Establishment, Madras it is 

this case that th s 

Special Police Establishment, Madras, unearthed 
1 that he accepted on 

Podanur Rs. 30/- from K. Rajgopal for 
transferring him from Udiimalpet* acceotpd in 

January 1950 Rs. 25/- from Swami for glvlm a 

permanent vacancy and demanded in or about 
November 1949 from Sri Narasimhalu at Podanur 
20 i«r CMt. of the travelling allowance bills fnr 
passmg the same. On the foot th^each of these 

hP-C. amalgamated together made up the 
offence of criminal misconduct punishable under 
S. 5(2), Prevention of Corruption Act this 
cused was tried before the leameri a o ^ i. 

*hese instances of bribe-tekina- 
Of Co^uption Act read ^th I.' fe?’ i P^n 
went into the matter found '^tfet 
doubt the acci^aton mlaW°to\Se°":r^ 

of a bribe of Rs. 30/- from 

on 1-5-1950 for transferrin? 1^^ to W- D 

rwS 'sf “ 

?s s„«s“;r wnti’S'x 

mSnths " ™sonment for a period of 

^ appeal therefrom and the 
Jujge. Coimbatore, did not go 
merits of the case but acquitted the 

E? pi 0300*^77 grounds, viz., that firstly 

be accepted as a secondary evidence 
of the previous sanction of the General Manager 
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of the South Indian Railway, and now the 
General Manager oi the Southern Railway, and 
secondly that when the charge was for criminal 
misconduct under S. 5t2), Prevention of Corrup- 
tion Act and the trial Court found that two of 
the counts had not been satisfactorily proved and 
the cliarge of criminal misconduct failed, resul- 
tantly the accused could not be convicted on the 
count proved under S. 161, I.P.C. but must have 
been acquitted in entirety. 

(•i) The State has preferred this appeal from 
tins incomprehensible acquittal and I shall exa- 
mine the sufficiency of the two grounds on which 
thus acquittal has been rested by the learned 
Sessions Judge. 

Point 1 : —In regard to Ex. P. 4. the following facts 
should be borne in mind. On 27-7-1950, the 
General Manager. Mr. K. R. Ramanujam has 
passed the following order : 

“South Indian Railway. 

Office of the General Manager. (Anti-Cor- 
ruption), Tiioichirapalli, 27-7-1950 

Conlidential 

No. G/CB/PTJ/2 

The Superintendent of Police, Special Police 
Establishment, Madras. 

Case against G. Sadagopan. Establishment 
Head Clerk. Office of the District Engineer. 
Podanur — Sanction order of prosecution. Your 
letter No. BI. 1861/50 of 12-7-1950. 

By virtue of the authority vested in me by the 
Government of India under S. 6(c), Preventiori 
of Corruption Act. 1947 (Act 2 of 1947), I, Sri 
K. R. Ramanujam, the General Manager. 
South Indian Railway, Tiruchirapalli, applied 
my mind before giving sanction for initiation of 
the prosecution against the accused after con- 
sidering all the facts and circumstances of the 
case and herebj’^ sanction the initiation of cri- 
miJial proceedings against G. Sadagopan, 
Establishment Head Clerk. Office of the Dis- 
trict Engineer, Podanur (an employee of the 
south Indian Railway X X ) who is 
alleged to have been in the habit of receiving 
bribes and on 1-5-1950 to have demanded and 
accepted Rs. 30/- from one K. R. Rajagopal. a 
cangman to transfer him from Udumalpet to 
Podanur and thereby committed an offence 
punishable under S. 5(2) read with S. 5(1) (a) 
of Act 2 of 1947 and S. 161. I.P.C. 

(Initialled) K. R. R. 

General Manager 

Copy forwarded to the G. E.. TPJ for informa- 
tion in continuation of this letter No. G/CB/- 
PTJ/2, dated 10-5-1950 

(Initialled) K. R. R. 

General Manager” 

The copy of the order received by the Special 
Establishment of Police. Madras, got lost and 
there is no dispute as frankly conceded by the 
learned counsel for the accused, Mr. Basi Reddi, 
about the truth of this allegation. Therefore, 
the Special Police Establishment. Madras, secured 
the original office copy of the order & it is exhibi- 
ted as P. 4. Once again, there is no dispute that 
this Ex. P. 4 coming from proper official custody 
and proved through P. W. 4, the confidential clerk 
attached to the Anti-Corruption section of the 
Manager’s office, Soutli Indian Railway, is the 
genuine original office copy. P. W. 4 testified that 
Ex P. 4 is the order sanctioning prosecution of 
the accused and he was not cross-examined In 
the first instance and subsequently in the further 
cross-examination he has testified : “The sanc- 
tion was given after perusing all relevant papers. 
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I know the signature of the General Manager, 

He has signed (it ought to have been initialled) 

Ex. P. 4”. 

Therefore the only point for determination is 
whether this Ex. P. 4 can be accepted as secondary 
evidence. Section 65, Evidence Act deals with 
cases in which secondary evidence relating to 
documents may be given. The instant case falls 
under sub-cl. (c), viz., when the original, which is 
practically a copy here, has been destroyed or 
lost. The section proceeds to state that in cases 
falling under cl. (c) any secondary evidence of 
the contents of the document is admissible. It 
is only in the cases falling under cl. (e) or (f), 
with which we have now nothing to do here, a 
certified copy of the document, but no other 
kind of secondary evidence is admissible. The 
best kind of secondary evidence has been pro- 
duced in this case, viz., paradoxically the original. 

In — ‘Sevugan v. Raghunatha*’, AlR 1940 Mad 
273 (A), Varadachariar J. (as he then was) point- 
ed out that where according to the official practice 
a book (we may add a file of papers) is maintain- 
ed containing the copies of the communications sent, 
the book of copies thus maintained is itself 
an official register within the meaning of S. 35 
and a public document wi-thin the meaning of 
S. 74, Evidence Act. The decisions of tliis Court 
in ‘A. S. No. 261 of 1925 (B)’ and in — ‘Navaneetha 
Krishna Thevar v. Ramaswami Pandia’, AIR 1918 
Mad 889 (C) were relied on. There is no substance 
therefore in the conclusion of the learned Sessions 
Judge that Ex. P. 4 cannot be accepted as satis - 1 
factory secondary evidence. 

(5) Incidentally, it seems to have been allied 
before the Assistant Sessions Judge and it was 
mentioned before me that the sanction order is 
defective in the light of the decision in — 
‘Gokulchand Dwnrkadas v. The King’. AIR 1948 
PC 82 (D). in that it does not show that the 
General Manager had applied his mind to the 
facts in issue and granted the sanction. I have 
purposely re-produced the order of the General 
Manager and also the testimony of P. W. 4 in 
cross-examination. There is no dispute that for 
this prior sanction no type-design form or particu- 
lar of words has been prescribed. Therefore, in 
accordance with common sense and the require- 
ments of justice all that the order of sanction 
must show is that all relevant materials were 
placed before the authority sanctioning tlie prose- 1 
cution and that the authority considered those 
materials and the order sanctionii^ prosecution 
resulted therefrom. Tlie sanction ne^ not set 
out the reasons for the sanction because if the 
Legislature had intended it, it would have added 
the appropriate form of words. The object of this 
sanction is nothing more than to ensure the <^s- 
couragement of frivolous, doubtful and impolitic 
prosecution. Tlierefore, applying these tests we 
find that the sanction order reproduced above com- 
plies with all the requirements of a valid sancr 
tion. In other words, the sanction in this case 
fully complies with the requirements laid down 
in the decision of Somasundaram J. in — ‘Subba- 
rao v. The King’, AIR 1949 Mad 710 (E) and Chan- 
dra Reddi J. in — ‘Shah Vajanji Kasturchand v. 
King’, AIR 1950 Mad 450 (F). The sanction order 
in this case is irreproachable. 

(6) Point 2: The learned Sessions Judge has 
entirely overlooked that the charge framed in this 
case is a composite charge. It is an admixture 
of the various elements constituting by themselves 
separate minor offences and which by such mix- 
ture make out an aggravated offence. In other 
words, criminal misconduct under S. 5, Preven- 
tion of Corruption Act is an amalgam of bribe- 
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taking plus habitually doing so. Therefore, the 
charge when analysed into component parts is 
made up of an aggravated offence consisting of 
several particulars and on a resolving of the same 
several complete minor offences. In such a case 
S. 238, Cri. P. C., is clearly applicable and it has 
been so applied in not dissimilar circumstances by 
Govinda Menon and Basheer Ahmed Sayeed JJ. 
in — ‘Raman Ambalam v. State’, AIR 1951 Mad 
258 (G). Of course this is subject to two limita- 
tions, viz., the complete minor offences put to- 
gether should not exceed three and must have been 
committed within a space of 12 months from the 
first to the last of such offences; and secondly, 
that no prejudice should have been caused to the 
accused by the course taken in the trial Court. 
In this case the three complete minor offences 
of the same kind have all been committed within 
the space of 12 months as laid down in S. 234, 
Cri P. Q. and no prejudice is made out or is ap- 
parent from the record. Therefore, the learned 
Sessions Judge was wrong in finding that when 
the accused got acquitted under S. 5(2), Prevention 
of Corruption Act, he should have been acquitted 
in entirety and could not have been convicted for 
a complete minor offence. 

(7) In the result, the acquittal by the learned 
Sessions Judge is set aside and inasmuch as the 
appeal was not heard on merits, it is remanded 
to be taken on file and disposed of afresh on merits 
and according to law by the Sessions Judge or by 
the Additional Sessions Judge, other than the Ses- 
sion Judge who has so unsatisfactorily disposed 
of this case. 

B/R.G.D. Acquittal set aside. 
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GOVINDA MENON AND BASPIEER 
AHMED SAYEED JJ. 

In Re N. H. M. Pandian, Petitioner. 

Criminal Hevn. Case No. 102 of 1951, (Crimi- 
1952^^'"^’ No, 101 of 1951), D/- 12-12- 


(a) T^sts Act (1882), S. ( 
Aamission and mere entries. 


Creation of 


The mere fact that the property has 
been treated by the District Court as L 
trust property cannot amount to dedica- 

entries in 

the account books by themselves cannot 
also amount to dedication. Similarly the 
admissions based on a mistake of fact or 
law will not be of any avail to make thp 

property dedicated in favour of the temple 

A rr, X , (Para 10) 

Anno: Trusts Act, S. 6, N. 1. 

(CMitral Government) Act 
S' ~ Criminal breach of trust 

(1920), S. 5) — (Penal Code (1860), S. 405). * 

Bank of India vesting and re- 
cognizing securities in petitioner Tf 

operates to confer on him title to securities 
subject to personal liability to rightful 
owner Petitioner negotiating securities 

~ Rightful owner 
(a trust m this case) has only a civil claim 
enforceable against petitioner, as for 

received on account of 

rightful owner by the holder of security 
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No prosecution for criminal breach of 
trust is maintainable. (Para 13) 

Anno; Penal Code, S. 405 N. 1, 9; Negotiable 
Instruments Act, S. 13 N. 1 ; Securities Act, S. 

0 IN « 1 • 

K. S. Jayarama Aiyar and C. K. Venkafa- 
narasimham, for Petiticner; The Public Prose 
cutor, for the State. 

CASES CITED ; 

(A) (’47) AIR 1947 PC 88; 1947-1 Mad LJ 400 
t 1952 Mad 650; 1951-1 Mad LJ 588 

(C) p^36) AIR 1936 PC 150; 63 Ind App 248 

(D) (1849) 12 QB 971; 18 LJ QB (NS) 59 

air 1929 Mad 409; 52 Mad 207 

(F3) 

(F) (1914) 83 LJ Ch 465; 1914 AC 398 

(CD (’31) AIR 1931 Mad 235; 1930 Mad WN 
Cr 182; 32 Cri LJ 743 

(H) (1914) 83 LJ PC 116; (1914) AC 221 

BASHEER AHMED SAYEED J. ; The petitioner 
m uhis criminal revision case has been convicted 
and sentenced to rigorous imprisonment for one 
year and to pay a fine of Rs. 1000/- and in 
default of payment of the fine to undergo rigorous 
imprisonment for six months, ;inder S. 409 I. P. Q. 
by the learned Sessions Judge of Tirunelveli 
division, who confirmed the conviction and sen- 
tence by the learned District Magistrate of 
Tuunelveli. 

(2) The petitioner the present Zamindar of 
trthumalai estate, is said to be a premier citizen 
of the District of Tirunelveli. The said Zamindar 
^ the trustee of Navaneetha Krishnaswami 
temple at Veerakeralampudur. Before him, his 
father was the trustee for a short time. The latter 
was shot dead on 18-9-1942. Before his death, the 
grand-father of the present petitioner, one 'sub- 
biah Thevar, was the zamindar. The said grand- 
father of the present petitioner died on “ 1 - 1 - 1941 . 
The said Subbiah Thevar was the brother of 
Ram Meenakshisundara Nachiar, who was the 
zamindarini for a long time till her death on 4-7- 
1921. From 1902 upto 1922 the estate as well as 

the management 
of the Court of Wards. During this period and 
immediately on the death of the Zamindarini 
there were three claimants who filed O. S. Nos! 

1, 2 and 3 of 1922 on the file of the District Court 
of Tirunelveli. Subbiah Thevar, the paternal grand- 
father of the present petitioner, filed o. S. No. 
2:x?^ 1922. His suit was for a declaration of his 
title to succe^ in preference to the other claim- 
ants who had filed O. S. Nos. 1 and 2 of 192? 

On 3-1-J1929, the District Court decided and 
decreed the suit brought by the paternal grand- 

two suits. His title was also uph^y 

2-4-1935 in appeals preferred 
by the parties, slightly modifying the deciee of 
the District purt with regarf to tL 
pro^rty of the zamindarini. The matter went up 

SS from the decrees 

^ the High Court. The Pnvy Counclil aflanned 

the decrees of the High Court on 3-12-1937. The 

present petitioner had been 

District Court during the 
pen of the suits in the District Court to 
m^age the estate and the Devasthanam. The 
order of appomtment was dated 10-11-1930 and 
ms possession as receiver became possession in 

appeal was finally dis- 
posed of by the Privy Council. 

n^aiiagement as a limited own^ 
zamin, the Zamindarini, Rani 

Meenakshisimdara Nichiar, had alienated 
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villages of the estate in favour of the Navaneetha 
Krishnaswami temple, with the permission of the 
then Collector of Tininelveli. This was under a 
heed datea 15-6-1921. and during the period the 
Court of V/ards was in management, these vil- 
lages were formally got transfen'ed in the name 
of the said temple and an inam title was issued 
by the Government to the temple of the villages. 
Accumulations of income during the receiver- 
ship of the grandfather of the present petitioner 
and also the surplus income derived during the 
management of the Devastanam by the Court of 
Wards, had all been invested by the District 
Court in Government securities and these amount- 
ed to a sum of Rs, 6,12,100. The securities of 
the face value of the said amount stood in the 
name of the District Judge. There was also 
a balance of Rs. 30,882-0-4 which remained in 
cash. 

(4) The grandfather of the present petitioner, 
after he ceased to be the receiver, filed an ap- 
plication before the District Court (Ex. P-89) on 
3-3-1939 in v/hich, after setting out the facts, he 
had prayed to the District Court to tax and as- 
certain from the accounts and registers main- 
tained in the District Court in O. S. Nos. 1 to 3 
of 1922, the amounts invested in Government 
securities and cash in deposit in the Imperial 
Bank at Tirunelveli belonging to the Devastha- 
nams appertaining to the Uthumalai Estate, to 
deliver the said Government securities to the pe- 
titioner therein (the grandfather of the present 
petitioner) or his advocate Sri A. S. Narayana- 
swami Iyer or to assign them to the petitioner, 
to order the payment of the cash balance amount 
belonging to the Devasthanams of the Utthuma- 
lai estate by cheque on the Imperial Bank of 
India, Tirunelveli in the name of his advocate 
Sri A. S. Narayanaswami Aiyar and to make or 
pass such other orders as the District Court 
might seem fit and proper. After this applica- 
tion had gone through various stages, the District 
Court addressed the Reserve Bank of India, 
Madras, for assignment of the bonds of the face 
value of Rs. 78,300 bearing interest at 4 per cent, 
Rs. 5300 bearing interest at 4i per cent and 
5000 bearing interest at 5 per cent, and the bonds 
were actually endorsed and delivered over to the 
advocate for the petitioner (Subbiah Thevar) on 
19-1-1940. The advocate received the said Gov- 
ernment bonds for the value of Rs. 88.600 and 
filed a stamped receipt to that effect on the 27th 
January 1940. On the death of the said Subbiah 
Thevar. his son. the father of the present peti- 
tioner, put in an application in the District Court, 
TinmelvcU, in O. S. No. 3 of 1922, as may be seen 
from Ex. P. 90 (a) praying to the Court that the 
endorsements made by the District Judge on the 
three Government securities should be amended 
as pointed out in the petition, Ex. P. 90. The 
amendment prayed for was ordered by tlie Dis- 
trict Judge on 5-9-1941. 

(5) Subsequently, the present petitioner took 
out a petition. O. P. No. 1 of 1944. in order to o^ 
viate the difficulties raised by the Resen^e Bank, 
for the issue of a Succession Certificate. This 
wfvs ordered by consent subject to the terms en- 
dorsed by the petitioner and the respondents on 
the back of the petition. Ex. P. 92 is the Succes- 
sion Certificate actually issued in favour of the 
petitioner. The point to be noted in that Suc- 
cession Certificate is that it directed the peti- 
tioner to deposit the amoimt in Court after collec- 
tion. As the succession certificate issued was 
limited in its scope and as the Reserve Bank 
raised difficulties again, the present petitioner 
filed a petition for extension of the certificate and 
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obtained on 18-2-1947 the extended certificate, 

Ex. p. 93, in respect of both the principal and in- 
terest covered by the promissory notes There- 
after the present petitioner corresponded with 
the Reseiwe Bank and the Government of India 
and, as a final result of such correspondence, 
fresh bonds were issued in favour of the present 
petitioner by the Reserve Bank of India for the 
sums of Rs. 78,300 and Rs. 5,300 respectively 
These bonds covered by Exs. P. 80 and 94. The 
thira promissory note which stood originally for 
Rs. 5000 bearing 5 per cent interest is not nowin 
question as the amount thereof was collected by 
the petitioner on its maturity and credited in the 
Devasthanam’s accounts. 

(6) After obtaiaung the said fresh bonds, name- 
ly, those covered by Exs. P. 80 and P. 94, for the 
total sum of Rs. 83,600, the petitioner in this cri- 
minal revision case, pledged them with the Punjab 
National Bank Ltd, at Mathurai Branch, on 4-3- 
1948, for raising a loan thereon in the sums ofRs. 
75,000 and Rs. 4770. The sums so raised 
were utilised by him for his own pur- 
poses. As the petitioner was unable to 
discharge the loan, he obtained from the 
Punjab National Bank on the security of the 
said bonds, the Punjab National Bank sold the 
said promissory notes to realise the debts due to 
them. 

(7) On 12-7-1949, the Registered Accountant and 
Auditor who audited the accounts for faslis 1355 
and 1356 of the Sri Navaneethakrishnaswami' tem- 
ple brought to the notice of the President of the 
Hmdu Religious Endowments Board that the 
Devastanam's secui’ities to the extent of Rs. 
C3,600 which were shown in the monthly current 
account, were not found in the treasury and that, 
on confidential enquiry, he came to know that 
the zamindar had encashed the bonds in 1948 him- 
self and appropriated the amount. On this re- 
port, the President of the Board directed the Ac- 
countant to go at once and verify the Govern- 
ment promissory notes. This is evident from Ex. 
P. 6. On 14-7-1949, the petitioner was addressed 
by .P. W. 1, the Assistant Commissioner of the 
Hindu Religious Endowments Board, East Tan- 
jore, by Ex. P. 7, whereby the petitioner was re- 
quested to arrange to produce the two bonds de- 
tailed In the said letter, of the face value of Rs. 
78.300 and Rs. 5,300 i*espectively, and in default 
steps would be taken against him. 

/8) On 27-7-1949, by Ex. P. 9, the petitioner ex- 
plained his position vis-a-vis the two promissory 
notes and stated that as there was urgent need 
for money for payment of peishcush and cess and 
other unavoidable expenses of the estate, the two 
promissory notes were pledged by him and a loan 
was obtained and that. contrai*y to his expecta- 
tions, the conditions then prevailing made it di- 
fficult for him to redeem the bonds and hand 
them back to the Devasthanam. Along with this 
letter, the petitioner also enclosed a promissory 
note executed by him for the face value of the 
bonds and subsequent interest, agreeing to pay in- 
terest at 6 per cent on the aggregate amoimt. He 
also undertook to make efforts to raise a loan to 
repay the debt to the Devasthanam. He further 
requested the Assistant Commissioner of the 
H. R. E. Board, Tirunelveli. to accept the note 
for the present and promised tliat, in any event, 
he would repay the debt from out of the compen- 
sation amount payable by the Government under 
the Zamin Abolition Act. In the meanwhile, the 
Zamin Abolition Act had come into operation and 
the Zamin had been abolished by the Governm^t 
and the Zamindar. the petitioner, became entitl- 
ed to the payment of compensation by the Gov* 
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ernment. The promissory note executea by the 
said zamindar, Ex. P. lO, is in favour of the here- 
ditary trustee of Sri Navaneethakrishnaswami 
temple, for the total sum of Rs. 83,600 with in- 
terest at six per cent per aimum. 

(8a) On 3-8-1949, as could be seen from the en- 
closure Ex. P. 87 the President of the H. R. E 
Board made a report to the Government of 
Madi-as sending the entire file of papers includ- 
ing the promissory note executed by the petitioner 
and requesting the Government to direct such ac- 
tion as they might deem fit in the circumstances 
set out in his letter. By Ex. P. 87 (a), a com- 
plaint was sent to the Inspector General of Po- 
lice, for investigation into the alleged criminal 
breach of trust or misappropriation by the peti- 
tioner. Thereupon, a complaint was locked 
against the petitioner in C. C. No. 94 of 1950 be- 
fore the District Magistrate, Tirunelveli, under S. 
409 I. P. C. The charge was framed against the 

13-5-1950 and it was to the following 

0II€C& I 

"That the petitioner, on or about the 4th March 
1948 and 3rd June 1948, at Mathurai, being the 
r^reditary trustee in management of Nevanee- 
tna Kx ishnaswami tempi© at VGera-Keralampu- 
dur and in such capacity entrusted v/ith G* P. 
note* M. S. No. 016900 for Rs. 78300 (Ex P 80) 

2 ' 003281 for Rs 5300 

^x. P. 94) and retained at Uthumalai, committ- 
breach of trust with such property 

Bank Limited, branch at Mathurai, and 
thereby committed an offence punish- 
able under S. 409 I. P. c. and within the cognt 
zance oi the Court of the District Magistrate”. 

The prosecution examined fifteen witnesses and 

volume of documentary evidence in 
support of the charge. The defence examined 
two VTitoesses and filed a large number of exhi- 

the entire evidence, 
both oral and documentaiy, the District Magis- 

tote came to the conclusion that the offence 
with which the petitioner had been charged was 
proved and he convicted and sentenced him to 

rigorous imprisonment for 

The petitioner there- 
u^n niM an appeal against the said conviction 
and sentence. The learned Sessions Judge who 

appeal, agreed with the learned District 
Magistrate and confirmed the conviction as well 

^ revision case is filed 

of Tinmelveli division. I 

£pe^on^, 

that the amount of Rs. 78 300 and f;Qnn^ 

volved in the case and said to ha^ ^en 

propriated by the petitioner tfid not belong 

Devasthai^m, that the said amount covered bv 

question had not ^en 
dedicated ^ a public trust in favour of the Nava- 

Veerakeralampu- 

d^, that there has been no declaration of the 
Trust in favoM of the temple, that therefore the 
amount c^ot be said to be trust property and 

that, on the other hand, the property belonged to 

the Zammdar and, therefore, to the absence n? 
proof that there has been any valid dedication to 
favour of the temple of the property in questloS 
the petitioner cannot be said to have coSmitt^ 
any criminal bre^h of trust or misappropriate 

of the property belonging to the temple. Mr 

Jayarama Aiyar’s argument is that the orietoai 

*^® ®®''®'^ viUages to the 
thaknshnaswami temnle bv tho iimifn/i 
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the zamin. Rani Meenakshisundara Nachiar 
could enure only till the lifetime of the said Rani 
and, on her death in 1921, the seven villages 
Siiould be deemed to have ceased to be the pro- 
perty of the temple, under the operation of S. 4 
Oi the Impartible Estates Act. Therefore, both 
the villages as well as the accumulations became 
the properties of the estate on the death of the 
zamindanni and the handling of such properties 
by the petitioner could not amount to any crimi- 
nal breach of trust or misappropriation. 

There can be no question that any dedication 
in favour of any temple of any propeity by any 
limited owner would enure only till the lifetime of 
that limited owner and thereafter the properties 
dedicated by the limited owner will revert to the 
original estate. That appears to be the policy 
underlying the provisions of the Impartible 
Estates Act. That was the position taken up bv 
the grandfather of the petitioner in the proceed- 
ings before the District Judge in the suits filed 
against him appears from Ex. D. 87 which is the 
written statement of suboiah Thevar. Therefore 
in our opinion, there appears, to be much force 
in the contention of the learned counsel for the 
petitioner that there was no dedication of the 
seven villages beyond the lifetime of the said 
Rani Meenakshisundara Nachiar. But the posi- 
tion taken up by the prosecution and which is ac- 
cepted by the Courts below is that as evidenced by 
Ex. P. 1 and Ex. P. 2 wherein Subbiali Thevar the 
grandfather of the present petitioner, has signed 
as a _ hereditary trustee acknowledging the proper- 
ties in question; and the subsequent conduct of 
the said Subbiah Thevar as disclosed in Ex. P 
89 followed by the conduct of the father of the 
present petitioner in Ex. P. 90 (a) and also that 
of the present petitioner in Ex. P. 91 and Ex. P. 

13 shows that the property in question must be 
considered to be the property dedicated for the 
benefit of the Navaneethakrishnaswami temple 
and any misappropriation thereof must be held 
to be a criminal breach of trust by the trustee. 

Mr. Jayaram Iyer for the petitioner urges that 
the admissions of Subbiah Tlievar in Ex. p 89 
cannot be considered to amount to a dedication 
of public trust. He also urges that any admis- 
sions by the grandfather, Subbiah Thevar, will 
not bind the present petitioner, who is not a re- 
presentative-in-interest of the previous holder. At 
the most, any admission by the present petitioner 
according to him, could only be a piece of evi- 
dence and will not amount to a dedication of 
trust. He invited our attention in support of his 
contention to the decisions in — ‘Kasi Ramarao 
y. Venkataratnam*, AIR 1947 P C 88 (A) and — 
‘Vasudevarao v. Rangai Gounder’, AIR 1952 Mad 
650 (B), which deal with the requirements of de- 
dication of a property to a charitable trust. 

(10) Mr. Jayaram Aiyar next argued that by 
me mere allocation of moneys by the District 

V cannot be inferred that there has been 
dedication of the amount allotted in favour of 

temple, in this case, the District Judge does not 
appear to have applied his mind in the matter 
on the oflace note that was placed before him 
^en the petition was filed by Subbiah ITievar, 
the grandfather of the present petitioner, for tax- 
ing and ascertaining from the accounts and re- 
gisters maintained by that Court, the amounts 
invested’ in Government securities belonging to 
the Devastanam pertaining to the Uthumalai 
estate. We see some force in this contention 
of the learned counsel for the petitioner. The 
mere fact that the property has been treated by 
the District Court as a trust property cannot 
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amount to dedication in favour of the trust. It 
has been held b^- our Courts that mere entries in. 
the account book.s by themselves cannot also 
amount to deuicat.'On. Even so, the admissions 
made in Ex. P. 91 based on a mistake of fact or 
law and which are said to have also been made 
on information by the petitioner, will not be of 
any ava;l to make the property dedicated in fa- 
vour of the temple. As already observed, an>^ ad- 
mission valid in lav/ could be proved to be not 
binding, if it is based on a mistake of fact and 
law. In support of this contention he relied up- 
on the decision in — ‘Dolatsingji v. Khachar 
Mansur’, AIR 1936 P C 150 (C) and — ‘King v. 
Alston’, (1849) 18 L. J. Q. B. (N S) 59 (D). which 
are to the effect that wrong admissions made in 
ignorance of legal rights have no force and that 
it is permissible to prove that the admissions by 
parties have been based upon mistake of fact, 

(U) We have been taken through the entire 
contents of Exs. P. 89 and also 91 and Exs. P. 1 
to P. 4 and P. 13. On a consideration of all 
these exhibits, as also the oral evidence which 
has been relied upon by the prosecution, we do 
not thinly that it has been proved in any satisfac- 
tory manner that there has been a dedication of 
the property in question in favour of the temple. 
However, we do not think it is necessary for us, 
for the purpose of this revision petition to deter- 
mine the question as to whether there has been 
or has not been a dedication of the amount which 
ivS said to be the subject matter of the alleged cri- 
minal breach of trust. In our opinion, that will 
bo a matter which will have to be properly deter- 
mined in appropriate civil proceedings and we do 
not want to prejudice the rights of either party 
by any opinion of ours in this judgment on that 
point. 

(12) Mr. K. S. Jayaram Aiyar has, in the next 
instance, contended that the promissory notes 
which are said to have been pledged with the Pun- 
jab National Bank, Mathumi branch, by the peti- 
tioner became the personal property of the peti- 
tioner as evidenced by the correspondence between 
the petitioner and the Union Government prior 
to the issue of the said promissory notes in the 
name of the present petitioner. The history of 
the issue of these promissory notes in the name 
of the petitioner has already been traced and it 
is not ncce.ssary to refer to it once again. The 
admission on the part of the petitioner or his 
predecessors that the promisson’ notes belonged 
to the Devastanam, if really they did not belong 
to it, will not alter the position. If they are not 
trust properties validly dedicated to the temple 
they could not. by, virtue of the mere admission, 
become the trust properties. What is not a valid 
tru.st could not become one such by these mere ad- 
missions. S. 13, of the Negotiable Instruments 
Act, makes these Government promissory notes 
issued in the name of the present petitioner nego- 
tiable instruments and there can be no doubt about 
this. The Negotiable Instruments Act applies to 
Government promissory notes except in regard to 
certain incidents relating to them. Tlicy are not 
transferable as chose in action but transfers have 
to conform to certain requirements prescribed by 
the rules governing such transfers. Such transfers 
are subject to the Indian Securities Act. (Act, 10 
of 1920) and similar other special provisions made 
in regard to the transfer of such Government Pro- 
missory notes. When once these proi;otes have 
been issued in favour of the present petitioner in 
lieu of the old pronotes which were held uy his 
grandfather, they are instruments which are capa- 
ble of being encashed, and the law gives the holder 
of these negotiable instruments the right to en- 
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cash them. In law, therefore, the petitioner be- 
came entitled to endorse these negotiable instru- 
ments through any bank. It is, therefore, the con- 
tention of the learned counsel for the petitioner 
that what the petitioner has clone in the present 
case is s.mply to negotiate the promissory notes 
which stood in his name and which he was en- 
titled, in law. to do, so long as the instruments 
stood in his name. Mr. Jayarama Aiyar relies on 
S. 79, I. P. C., which says that nothing is an off- 
ence that is justified by law, and when the law 
allows the petitioner to negotiate as a holder of 
the said Government promissory notes, he cannot 
be deemed to have committed an offence when he 
has negotiated them. S. 8, Negotiable Instruments 
Act, defines who an holder is and S. 15 defines 
the term endorser. The sec. 15 is to some extent 
modified by S. 5, Securities Act which says that 
the endorsements must be only on the back of the 
note itself. S. 15. Negotiable Instruments Act, al- 
lows the scope for even creating a trust by means 
of endorsements. 

( 13) Apart from these contentions, Mr. Jayarama 
Aiyar has invited our attention to Ss. 18 and 19. 
Public Debts Act, which came into force on 1st 
May 1946. The learned counsel lays great stress 
on the latter part of S. 19 of the said Public Debts 
Act (Act 18 of 1944). That section is to the fol- 
lowing effect; 

"No recognition by the Bank of a person as the 
holder of a Government security, and no order 
made by the Bank under this Act, shall be call- 
ed in question by any Court, so far as such re- 
cognition or order affects the relations of the 
Union Government or the Bank with the person 
recognised by the Bank as the holder of a Gov- 
ernment security or with any person claiming 
an interest in such seciu’ity and any such re- 
cognition by the Bank of any person or any 
order by the bank vesting a Government 
security in any person shall operate to confer 
on that person a title to the security subject 
only to a personal liability to the rightful owner 
of the security for money had and received on 
his accounts." 

In this case, the Reserve Bank of India has reco-. 
gnlsed and vested the Government securities in 
the petitioner and according to S. 19, such vest- 
ing and recognition shall opemte to confer on that 
person a title to the security and. when such title 
is conferred on the person who holds the said secu- 
rity. it is made subject only to a personal liability 
to 'the rightful owner of the security for money 
had and received on his account. The rightful! 
owner in the present case would be. even if it 
were according to the prosecution the temple trust, 
imder S. 19, entitled only to enforce the claim 
against the holder of the security for money had 
and received on its account. Tlierefore. what the! 
section aims at appears to be that when once a| 
bank has recognised, or has conferred, or has yes^ 
ed a Government security, in any person, the riS^ 
fill owner of the security shall have only a civil 
claim which is enforceable against the holder of 
the security as for money had and received on ^ 
count of the rightful owner by the holder of the 
security. Tliis section, Mr. Jayarama Aiyar claims, 
rules out all possibilities of there being any cri- 
minal liability on the part of the holder of the 
security, if he begins to negotiate or otherwise 
deal with the security. Tlierefore. in so far as 
the present petitioner, as holder of the Govern- 
ment promissory' notes in question has dealt with 
the said promissory notes, by way of raising a loan 
on their security, tlie rightful owner, if it is a tem- 
ple trust, will iiave to proceed against the peti- 
tioner, only in a court of law to enforce its claim 
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for money had and received on account of the tem- 
ple, and not proceed in a criminal court to prose- 
cute the petitioner, for any offence of alleged cri- 
minal breach of trust or misappropriation. 

(14) We think that the interpretation that the 
learned counsel for the petitioner has urged upon 
us of this latter part of S. 19 seems to be tenable 
ana v/e are inclined to agree with him. When the 
Government promissoi^ notes in question could not 
be transfen'ed as a chose in action but could be 
transferred only under the rules and provisions of 
law governing Government securities and when the 
Pubhc Debts Act has made the holder of such secu- 
rities liable only in a civil Ccui-t as if for moneys 
had & received the section (S. 19) it mu.st be con- 
strued, is seeking to limit the scope of the right of 
the rightful ovmer to enforce his claim in respect of 
the said securities. Mr. Jayarama Aiyar has in- 
vited our attention to the Full Bench decision in 
— ‘Municipal Council, Dindigul v., Bombay Co., Ld’, 
AIR 1929 Mad 409 (PB) (E), as to the scope of the 
principle of personal liability for moneys had and 
received, and also to certain passages '^in — ‘Sin- 
clair V. Brougham’, (1914) A. C. 398 at p. 414, (P), 
for the enforcement of such personal liability, 
which arises in respect of moneys had and receiv- 
ea. Even so, the relevant article of the Limitation 
Act will be 62 and this has "been elaborately con- 
sidered in the decision in — ‘AIR 1929 Mad 409 
(PB) (E). 

(15) In this case, it has been further brought to 

our notice by the learned counsel for the petitioner 
that, after receiving the pronote from the peti- 
tioner in respect of his liability to pay the temple 
the sum of Rs. 88,000 and oda. the Hindu Religious 
Sndov/ments Board proceeded against him to en- 
force the said claim under the pro- 
missory note and obtained a decree & 
has since attached the amount payable to the peti- 
tioner. under the Zamin Abolition Act, by way of 
compensation. If such be the case, the learned 
counsel for the petitioner argues, that the H. R. E. 
Board must be taken to have brought into opera- 
tion the latter part of S. 19 of the Public Debts 
Act and that, when once they have proceeded in 
the matter to enforce the claim against the peti- 
tioner as if for money had and received, as con- 
template by S. 19 of the said Public Debts Act, 
the for the criminal prosecution must be 

deemed to have been knocked out and the prose- 
cution cannot therefore stand. Though we are 
not inclined to agree with the learned counsel for 
the petitioner to the full length to which he wants 
us to agree with him, still we are of the opinion 
that, in the circumstances that have transpired in 
regard to the admission of the petitioner of his 

sum of Rs. 88000 and 
odd, his execution of the pronote and its acceot- 

ance by the H. R. E. Board, the enforcement of 
the pronote by way of a suit, and further attach- 
ment of the amount payable to the petitioner bv 
way of compensation by the Government under 
the Zamm Abolition Act, the H. R. E. Board was 
not well advised in having launched this prosecu- 
tion against the petitioner. If the H. R. E Board 
had been properly advised in the matter we 
think that the enormous public time and 
money that were involved in the launching of the ’ 
prosecution and its final conclusion could have 
been saved. Even otherwise, the Hindu Religious 
Endowments Board should have realised that there 
was reasonable scope for the petitioner to contend 
that he had acted under a bona fide claim of 
right in respect of the promissory notes when he 
negotiated them, according to him, for the purpose 
of meeting the demands like the payment of peish- 


kush and other expenses necessary for the adminis- 
tration of the trust. 

(16) While on this point, it is worth- 
v.'hile to mention the further contention 
of the learned Counsel for the petitioner 
that the charge in the case has not been properly 
framed. As it is, the charge merely states that the 
petitioner pledged the Government Bonds with the 
Punjab National Bank Ltd, Mathurai branch, and 
tliereby committed breach of trust punishable 
under S. 409, i. P. C. According to the learned 
counsel for the petitioner, the charge does not 
mention that there has been any criminal breach 
of trust, much less does it state that there has been 
any dishonest intention on the part of the peti- 
tioner w.th a view to cause wrongful loss to the 
Trust and wrongful gain to himself. No doubt, 
the charge, as it is, does not mention that the peti- 
tioner committed any criminal breach of trust and 
from the mere pledge of the securities which stand 
tn the name of the petitioner, and in respect of 
which the Tnist could have taken steps to enforce 
the personal liability as if for moneys had and 
received, it cannot be stated that the petitioner 
has committed any breach of trust. Notwithstand- 
ing the fact that the beneficial ownership in res- 
pect of the pronotes vested in the Trust, it cannot 
be said that by the action of the petitioner in hav- 
ing pledged the Government securities and talten 
a loan which was in due course credited to his 
current account, upon which the petitioner is said 
to have operated, the beneficial ownership of the 
Trust is in any way affected. The trust v/ill al- 
ways be entitled to trace the money which belongs 
to it If it were able to establish such a right wher- 
ever it might have gone and whatever shape it 
might have taken. IVIi*. Jayarama Aiyar has invit- 
ed our attention to the decision in — ‘Ramaswami 
Reddi v. Emperor’. AIR 1931 Mad 235 (G), where 
Pandalai J. has held that, where the accused by 
virtue of an arrangement, took a promissory note 
in his own name subject to the obligation to pay 
off that amoimt to another person before or after 
realisation, he could not be held to be 
guilty of breach of trust when he repudiates his 
obligation or commits other breach of contract in 
respect of them. We do not think that it is neces- 
sary for us to go into any further discussion of the 
point raised by the learned Counsel for the peti- 
tioner, for, in the view we have taken, we think 
that S. 19 of the Public Debts Act of 1944 saves 
the petitioner from any criminal action in respect 
of the pronotes which have been issued in his name 
and which he has negotiated with the Punjab Nati- 
onal Bank, Mathurai. 

(17) Mr. Jayarama Aiyar has also relied upon 
the observations of Lord Shaw and Lord Dunedin 
occurring at page 225 and page 228 in — ‘Lanier v 
King’, (1914) A. C. 221, (H), with regard to the 
distuictions between civil responsibility and con- 
structive criminal responsibility in cases where 
there has been a mixture of public and private 
funds. For criminal responsibility, there should be 
a guilty mind which should be proved by evidence. 

In this case, no guilty mind has been proved. If 

in his mind, at the 
time he was negotiating with the promissory notes, 
tiiat they belonged to the trust but was acting as 
if they were his own properties, then it cannot 
be said that the prosecution has shown that he 
had acted with a guilty mind, or with any dis- 
honest intention. 

We are, therefore, of the opinion that in so far 
as the petitioner could be deemed to be the holder 
of the notes subject only to the personal liability 
that is envisaged under the latter part of S. 19 
of the Public Debts Act, the prosecution cannot 
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stand and the petitioner could not be convicted 
and sentenced for any such offence for which he 
has been indicted. We, therefore, set aside the 
conviction and sentence by the learned Sessions 
Judge of Tirunelveli division and direct that the 
petitioner be set at large. The fine if already paid 
will be refunded. 

A/R.G.D. Revision allowed. 

A. I. R. 1953 MADRAS 792 (Vol. 40, C. N. 302) 

PANCHAPAKESA AYYAR, J. 

Dr. Dw^araka Bai, Petitioner v. Professor 
Hainan Mathews, Respondent. 

O. M. S. No. 6 of 1951, D/- 28-1-1953. 

(a) Divorce Act (1869), S. 10 — Adultery 
— Proof of. 

It is unreasonable to expect direct evid- 
ence _ regarding such an act like adultery. 

It will be almost always committed be- 
hind closed doors and without witnesses. 
So, circumstantial evidence is ail that can 
be normally got ^ regarding adultery. The 
circumstantial evidence thus produced must 
be however convincing to the Court, which 
should be left in no reasonable doubt re- 
garding the fact of adultery. (Para 19) 


is not sufficient though mental cruelty 
affecting bodily health will be sufficient. 

Making statements of Othello-like jeal- 
ousy against a wife will not amount to 
cruelty under S. 10 though deliberate attri- 
bution of immorality to a wife with named 
persons will certainly entitle the wife to 
resist a petition for restitution of conjugal 
rights filed by the husband. (Para 25) 
Anno: Div. Act, S. 10, N. 7. 

(d) Divorce Act (1869), S. 10 — Cruelty — 
Mere incompatibility of temperament. 

Though on mere commonsense and rea- 
son, most sane human beings will agree 
that it is cruel to ask a woman who loathes 
her husband or a man who loathes his wife, 
to remain as husband and wife and have 
conjugal relations, the law in our country, 
in its anxiety to protect the sacred insti- 
tution of marriage, will not allow mere 
incompatibility of temparament to be a 
ground for divorce. Till the law is amend- 
ed Courts must enforce the law and can- 
not make judge-made law by stretching 
law beyond its legitimate limits. (Para 26) 

Anno: Div. Act, S. 10. N. 7. 

(e) Divorce Act (1869), S. 10 — Duty of 
Court. 


When a witness confesses that she can- 
not give any date, and that the visits of 
the respondent to the woman were casual 
and far between, it is obvious that the 
charge of adultery, which is a quasi-cri- 
minal charge, must founder for lack of de- 
finiteness. Any person accused of adul- 
tery is entitled to know with precision the 
specific date of the alleged adultery, or the 
period covered by the adultery. The period 
does not mean vaguely between the years 
or the months named when the visits are 
admittedly casual and far between but 
means a period of continued living between 
the adulterous pair. (Para 21) 

Whenever a person sets up one thing and 
fails to prove it, and sets up another thing 
like adultery for getting the same relief. 
Courts _ will naturally examine the evid- 
ence with a lynx eye and will not be satis- 
fied except with convincing and unimpea- 
chable evidence proving adultery. 

Held that the burden of proving adultery 
was on the petitioner who had alleged it 
nnd that she had failed to prove it. 


Anno: Div. Act, S. 10, N. 2. 


(Para 22) 


A Judge is not the person to decide the 
interests of society. When the law says 
a thing clearly, it must be carried out. Thus 
a Court cannot take into consideration that 
if divorce is not granted a healthy and 
sturdy woman will go without a male and 
that it would be in the interest of society 
to grant her divorce and allow her to 
marry a man she likes. (Para 29) 

Anno: Div. Act, S. 10, N. 1. 

*:* (f) Divorce Act (1869), S. 10 — Validity — 
(Constitution of India, Arts 13, 14 and 15) 
(Obiter). 

Obiter: S. 10 as it stands is not prima 
facie repugnant to Articles 13 to 15 of the 
Indian Con.stitution. It appears to be bas- 
ed on a sensible classification, and after 
taking into consideration the abilities of 
man and woman, and the results of their 
acts, and not merely based on sex, when 
alone it will be repugnant to the Constitu- 
tion. (Para 30) 

Anno: Div. Act, S. 10, N. 1. 

Pais, Lobo and Alvares, for Petitioner; Res- 
pondent in person. 

CASES CITED: 


(b) Divorce Act (1869), S. 10 — Res judi- 
cata — (Civil P. C., (1908), S. 11.). 

Former petition for divorce on ground 
of sodomy — Subsequent petition sett- 
ing up adultery, desertion and cruelty — 
Latter petition is barred by res judicata 
regarding sodomy or attempt at sodomy 
but not regarding adultery and cruelty. 

(Para 24) 


(A) (1929) 98 LJ P 113: 1929 Probate 131 

(B) (1860) 9 LT 265: 3 SW & Tr 234 

(C) (1942) 111 LJ P 90: 1942 Probate 1 

JUDGMENT : This is a loi^-drawn-out petition, 
having a tangled history which must be set out 
briefly for the purpose of understanding the facts 
and issues involved, 

(2) The petition is by Dr. Dwaraka Bai. 
an Indian Christian doctor of Guntur, now aged 


Anno: Div. Act, S. 10. N. 1; Civil P. C., S. 11, 
N. 2, 6. 

(c) Divorce Act (1869), S. 10 — Cruelty — 
Statements of jealousy. 

Cruelty under S. 10 must be such cruelty 
as, without adultery would entitle a wife 
to a divorce a ‘mensa et toro.* The Di- 
vorce Law in India is based on the English 
law, which has always held that mere men- 
tal cruelty, without causing bodily injury, 


43, for divorce against her husband Professor 
Hainan Mathews M.A.. B.L., a retired Indian 
Christian Professor, now aged 60, and till recently 
a regular student of the United Theological Col- 
lege. Bangalore. Tlie petitioner took her M.B.B.S. 
degree in Madras in 1935 and began practising 
at Guntur where her faUier also is a doctor. 
When she became nearly 36 years old. i.e., in the 
beginning of 1946. she felt an urgent desire to get 
married. She, therefore, wanted to find out a ' 
suitable man to many. One Mrs. Joseph, a 
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Syrian Christian doctor of Bapatla, in Guntur 
district, told her about the respondent, Nainan 
MOrthews, snd told Yiqt eIso thEt li© wes by ag© 
education, culture, family and character eminently 
•fitted to be her husband. So, a long paper cor- 
respondence began between Mrs. Joseph and the 
respondent and then between the petitioner and 
the respondent. The petitioner told the res'pon- 
dent in Ex. P. 27 dated 23-2-46 that she had ac- 
quired house, lands, and cash worth some Rs. 
80,000 and had been an Honorary Magistrate 
She finaUy became violent in her passion for the 
respondent (see Exs. P. 33. P. 34 etc.) in her 
letters and was willing to overlook the disparity 
in age. ^ The respondent was far more cool and 
calculating. He told her bluntly in his letters that 
he had undertaken various responsibilities towards 
his step-brothers which were not legally or moraUv 
bindmg on him but had been taken up by him on 
Good Samaritan principles. So. he wanted her at 
first to give him a dowry, (reaUy bride-groom’s 

?rrpdn.ihi demanded an 

irreducible minimum of Rs. 6000/-. The neti- 

money by her practice 
and was getting more than a thousand r'jnees a 

lands and car and had much cash lent out for 
interest, v;as quite willing to give a good sum as 

respondent told her in 

character and 

wealth she appeared to him to be a desirable 
mate but that there was one difficulty he had to 

SrChrisHan"^’ his famUy which wal an anden? 
s.. riaii Christian family and claimed to be the 

descmdants of Nambudri Brahmins converted bv 

'^omas m the firet century A. D. Naturally 
tl^ family wanted him to marry only a Syrian 
Christian, and there was also one Syrian Chrt^an 
Inspectress of Schools in sight besides Si mb 

doubtful character but of undoubted 
wealth. Tlie respondent, in his letter t^th- 

fallv to marry the 

7see Ex respondent 

Chnstianlns^'’trlsflal''?he"fi%TL'^?a4^^^^^^ 

-I 

»s .£ i" .,r Sk ?„ ffi-sr 

(3) Eventually negotiations progressed to tbr. 

r «« s 

tioner ran up from Guntur to 

i.»nu'rs'6v? s 

on the night of the 2 ntb'» ^ 12-30 a.m. 

was shocked to find that he words, she 

than the figure in the nhotn tbiP-^^^ much older 

by him. the& anx^tr^ 

petitioner and the resnond^nf mamage, the 

other Photos taken Saf yelrs ^eforf 

war truth is the first cas® ln^“ 
petitioner was thoroughly disannomtcid^^’ P?® 
physical appearance of the relMndlnt^bo^ ^5^ 

old m^n?^yT4 muZ du^ 

apidated and not coming un' fn bic 

cation. But she had made a^n^f'^^- 

and had told o4e 
and the bride-groom too had arrived and 

to go on with the marriage, as rramatk^ bv 
, learned Judges in O. S. A Na 73 oT m? ^ 
mamage was celebrated at a cost of Rs 4M0 Md 
With great pomp, at Guntur, on 2^m6 ad 
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vancing it three days earlier than the original 
date fixed. But, as usuaUy happens, the pomp 
did not contain the substance. The voice of 
laughter hid a heart of sadness so far as Dwaraka- 
bai was concerned. 

(4) That night, after she went to the nuotial 
chamber upstairs, with the respondent, accordirfg 
to her, she could not have sexual intercourse with 
the respondent owing to her being in menses. But 
she did not admittedly, tell him about the 
menses till both entered the nuptial chamber at 
night. According to her, when the respondent 
wanted to have sexual intercourse with her, she- 
told hmi that she was in menses and could not 
have it that day. But he insisted on having 
intercourse with her, and suddenly removed her 
clothes and committed sodomy on her She got 
upset in body, mind and soul by this ’ unnatural 
act and could not attend to her work for several 
days and had to engage a substitute (the substi- 
tute was not examined or even named). On sub- 
sequent days also she could not have sexual inter- 
course with the respondent owing to her nervous 
^ • ^ 4 .' some days after the marriage, one 

night the respondent pretended that he was having 
a stomachache, at 4 a.m. and, when she wal 
administering to him some medicine to relieve 
nis supposed stomachache, he suddenly began 
fondling her parts, and she thought that he was 
wanang to have sexual intercourse and angrily 
jerked him off. On 7-5-1946, the respondent left 
her house in a rickshaw intending to go to 
Chipia with one Verghese, a Syrian Christian 
Professor of the Andhra Christian College, Guntur 

Wb^ But the petitioner 

Who was already aggrieved at Mrs. Verghese going 

fb^f wedding ring on the ground 

ii respondent went and 

told the Vergheses that they should not take the 
respondent to Chirala with them, and so, they 
did not take him; and the respondent remained 

^ registered 

letter, dated 9th May 1946 with false allegations 
to herand she denied all those all^ations 

(5) 'hereafter according to the petitioner, all 
attempts at reconciliation failed, and she filed 
O. M. S. No. 34 of 1946 on the file of this Court 
for a divorce on the ground of cruelty by sodomy 
and desertion, sought to be covered up by clever 
letters myiting her to return to him but with 
no real intention to take her or live with her. That 

Clark J. and dismissed oit 
31-7-1947. Clark J. disbelieved the case of cru^-ity 
by sodomy, or eveii by attempt to commit sodomy 
alleged by the petitioner. He relied on the ob- 
servations of Lord Hanworth M. R. in — ‘S^atham 

presumption of innocence where such a chargi 
IS made. As Sir Crosswell said in — ‘ 7 j v ^ 

(I860) 3 Sw. & Tr. 234 at p. 238 (B)’, “iVe crime 

here imputed is so heinous and so colitra^^a 
to^nd "k" "verd,>f unr^al^able 

any further evidence, 
support the charge’, 
same principles apply in my judgment in 
divorce proceedings as in 4 criminal Cour^ fo? 

rXoii nature of the charge, easy ta 

difficult to repel, which demands 
Inadequate to establish the guilt 
able^men^^°^ charged in the minds of reason- 


(6) The petitioner took the matter in appeal 
Rajamannar c. J. and Viswanatha Sastry J heard 

A- No. 73 of 1947 and by their 
Judgment dated 13-9-1950, dismissed the appeal 
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with costs. They disbelieved the petitioner’s story 
of attempted sodomy and observed further that 
they were not aiso impressed with the evidence 
adduced on licr behalf about her mental prostra- 
tion, nervous breakdown etc. after the wedding 
night. Tliev went on to observe : 

“The impression left on us is that as 
soon as she saw him she was intensely 
disappointed, shocked as she says and 
was practically compelled by circum- 
.'^tances to go through the marriage. She, how- 
ever, felt afterwards that it was impossible to be 
the wife of the respondent except in name, and 
the respondent was obviously insisting on his 
rights as a husband. There was no other go 
for the appellant to be free from the shackles 
of this unfortunate marriage except to file a 
petition, for divorce. As the law stood, it was 
necessary to allege one or other of the grounds 
mentioned in Section 10 of the Divorce Act to 
obtain a dissolution of the marriage. That was 
why resort was sought to the story of an attempt 
on the part of the respondent to commit an 
unnatural offence. We have no hesitation in 
holding that the appellant has failed to esta- 
bli.sh her case even of an attempt at sodomy. 
She will therefore be entitled to no relief either 
for divorce or for judicial separation.” 

(7) The petitioner has filed the present petition 
thereafter on 15-10-51, changing her case and 
asking for dissolution of her marriage with the 
respondent, this time on the ground of his 
alleged adultery with one Mrs. H. living in No. 
72, Wallajah Road. Madras, sexual perversity, 
cruelty and desertion. The respondent contested 
the case vigorously and claimed that the petition 
should be dismissed with compensatory co.^ts 
under S. 35-A. Civil P. C. 

(01 The following issues w'ere framed: 

1. Has the respondent deserted the petitioner for 
upwards of two years prior to the date of the 
i:>etition? 

2. Has the respondent been guilty of cruelty to 
the petitioner? 

3. Has the respondent committed adultery as 
alleged in paragraph 15 of the petition? 

4. Is the petition barred by 'res judicata? 

5. To what reliefs, if any, are the parties en- 
titled? 

(9) But, before the trial, the respondent sud- 
denly withdrew his defence unconditionally. His 
counsel Mr. P. S. Ramachandra A>yar. however 
continued to be on record but was merely watching 
the proceedings on the final day of hearing. 8th 
April 1952, without the least attempt to contest 
the case or disprove the facts alleged by the peti- 
tioner. The reasons for the sudden ‘volte face’ 
by the respondent were not clear to me even 
that day. I considered that either he was unable 
to face the allegations in the plaint because, they 
were true, or had been bought off by the peti- 
tioner. or had become — because of religious pre- 
occupation — uninterested what happened to 
this woman and the proceedings instituted by her. 
Her counsel. Mr. Ramachandra Iyer, emphatically 
assured me that the re.spondent had not 
been bought off by the petitioner and 
that there was no collusion. The peti- 
tioner swore to the facts stated In the peti- 
tion. One Mrs. Pritchard, an Anglo-Indian 
woman, aged 60. stated that she had herself wit- 
nessed Mrs. Hill said to be a widow aged 50. vnth 
three children, all at school, spend some nights 
alone with the respondent in her bed-room in 
her house in 72. Wallajah Road. Madras she 
(Mrs. Pritchardi being a tenant downstairs, in a 
room and having ample opportunities of watching 
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ah people going upstairs. As the case was un- 
defended and the evidence of these two as P Ws 
1 and 2 stood uncontradicted, and as I held that 
‘res judicata’ would operate only regarding the 
allegation of sodomy, or attempt at sodomy and 
not regarding the subsequent allegation of adultery 
and cruelty or desertion, I granted a decree ‘nisi’ 
to the petitioner on 8-4-1952, but specifically 
stated, in the course of my order: 

“In the circumstances. I have no other option but 
to grant a decree nisi to the i^titioner, on the 
evidence on record though it is a curious and 
somewhat suspicious case.” 

The petitioner did not want any order for alimony 
or maintenance or costs. The petition stood 
posted for further orders on 8-10-1952 for passing 
a decree absolute in the usual course . 

(10) The petitioner put in Application No. 4219 of 
1952, on 29-9-1952 for recording a compromise she 
had entered into with the respondent in this 
matrimonial suit instead of proceeding with the 
hearing of the petition further for making the 
decree nisi absolute. I perused all the records 
and heard Mr. Thyagarajan, for the petitioner and 
Mr. P. S. Ramachandran Ayj'ar for the respondent, 
and on 29-9-1952 passed an order refusing to re- 
cord the compromise. My order contained the 
following observations : 

“I am of opinion that no Court in the Indian 
Union, should under the law as it stands, use 
its discretion in allowing a compromise of this 
sort which gives the petitioner liberty to rake 
up the old adultery, ‘even after the compromise’ 
and resumption of the status of husband and 
wife, as the basis of a fresh petition for dis- 
solution of her marriage. The policy of law, is, 
of course, to see that marriages are. as far as 
possible, kept intact, and divorces only granted 
wherever unavoidable. Tlie law of divorce in the 
Indian Union is not so easy or wide as in 
some of the States in the United States of 
America, the Courts in the Indian Union will 
not contemplate divorces freely, much less 
frivolously. If there is a bona fide agreement 
between a husband and a wife, and the wife 
really condones her husband’s past adulter>\ and 
wants the marriage to continue that will be a 
generous and even praiseworthy act which the 
Courts will be only too ready to appreciate and 
support. But. when an alleged old adultery is 
held like a Damocles-sword over the husband 
for a fresh petition for divorce, as here, no Court 
will allow a compromise to be recorded and the 
decree nisi to be set aside 'on that ground’ and 
grant the wife freedom for filing a fresh petition 
for divorce on the ground of the alleged old 
adultery and subsequent desertion. Adultery 
itself is a nauseous thing, and needless to say. 
old adulteries will be even more .stinking, and 
cannot be allowed to be raked up like this off 
and on as selfish interests dictate. In that view, 
I am not for granting permission for this 
compromise under such circumstances.” 

(ID Mr. Thyagarajan, for the petitioner, and 
Mr. P. S. Ramachandra Ayyar for the respondent 
both prayed that the decree-nisi passed ex parte 
by me on 8-4-1952 should be set p-side and that 
O. M. s. No. 6 of 1951 should be restored to file 
and d}spo'>ed of afresh after hearing the evidence 
to be adduced on behalf of the petitioner and the 
resi'Kindent. I agreed to that as in the peculiar 
circumstances of this rase, and in \iew of the past 
history, it was desirable to set aside the decree 
nisi passed by me on 8-4-1952 and hear the evi- 
dence adduced on both sides afresh, and give a 
fresh decision after contest, especially as the res- 
pondent had ceased to abscond and had made him- 
self available, as pointed out by his learned 
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counsel and was likely to contest the action and 
adduce evidence on his behalf. The prayer to 
record the compromise was accordingly refused, 
but the prayer to set aside the decree nisi passed 
by me on 8-4-1952 was granted for the reasons 
stated above, and O. M. S. No. 6 of 1951 was re- 
stored to file and posted on 5-11-1952 for hearing. 
In the peculiar circumstances, all the parties to 
this petition were directed to bear their own 
costs. 

(12) After O. M. S. No. 6 of 1951 was restored 
to file thus, the petitioner wanted to raise another 
ground, namely, that it was repugnant to the Con- 
stitution of India, and especially to Arts. 13. 14 
and 15 thereof, to allow as still valid law S. 10 
of the Indian Divorce Act requiring a woman 
wanting to divorce her husband to prove not 
merely adultery as the husband wanting to divorce 
his wife was entitled to do, but also cruelty or 
desertion in addition to the adultery, as that 
would amount to an “illegal discrimination” based 
only on sex not countenanced by the Constitution 
of India. The respondent vigorously contested this 
prayer and said that it was a perfectly just, rea- 
sonable and valid classification and not based on 
discrimination against women that while the poor 
husband had only one ground for divorce, namely, 
adultery of his wife, the wife had seven grounds 
for divorce, and that it was monstrous to say 
that there was illegal discrimination against the 
woman on the gi’ound only of her sex. Anyway 
I allowed the point also to be raised in case 
it became necessary ‘after the proof of adulterv’ 
which, of course, is the hub of the whole petition, 
as agreed to by Mr. V. Thyagarajan. If adultery 
failed, cruelty not amounting to cruelty ‘a mensa 

et toro’ would be of no avail as also deser- 
tion ‘by itself’. 

(13) When the petition came on finallv for 
hearing, the petitioner examined P. W 1 an 
Anglo-Indian woman of 60 called Mrs. Pritchard 
to prove the adultery between the respondent and 
one Mre. HiU a European or Anglo Indian widow 
with three children, living in No. 72, Walajah 
Road on seven or eight occasions, P. w. 2 was 
one Pachipulusu Subramanyam, a standing 
client of the petitioner. He spoke to the 
respondent’s agreeing to resign his job in Ceylon 
and coming to itadia and living in Guntur with 
his wife, the petitioner, after the marriage, and 
went on to say that that was one of the conditions 
^ which the i^titioner married the respondent. 

He also stated that he tried to offer some more 
money te the respondent to induce him to aUow 
the petitioners divorce petition to remain un- 
opposed He probably thought that the respon- 
dent who took Rs. 6000/- to marry the woman 
would take another Rs. 6000 to release the woman- 
but he w^ wrong in his conclusion as the respon- 
dent wo^d not agree to take some more m^ey 

2 was a habitual client of the 
petitioner even according to himself, and a per- 
son deeply interested in her. P, w. 3 was thP 

petitioner marked on he? 
behalf Exs. P 1 to P. (46) ranging from the 

marn^e c^tificate and letters intimating her 
weight, height, and colour and burning love lettpr «5 
to lettem containing sharp rebukes, accusations rel 
cnmmations and insinuations. The respondent 
examined his friend Dr. Jacob as D W 1 hi- 
brother George as D. W. 2, and himseff as D w 

\ ^26) ranging from ^ 

photo to his Imperial Bank accounts and including 
his demands for bride-groom price and love 
letters and letters with sharp insinuations. 

(14) In the course of the final hearing of the 
case, on 20-1-1953. the respondent felt that his 
advocate, Mr. P. S. Ramachandra Ayyar, was not 
asking the petitioner, P. W. 3 as many clinching 
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questions as he would desire, and so, gave up that 
advocate, with his entire consent, and requested 
the Court for permission to conduct the case him- 
self. Permission was granted and thereafter, the 
respondent most enthusiastically contested his own 
case. I may remal-k here that the respondent 
passed the examinations necessarj^ to practice the 
law but did not take to the profession both because 
he had a low opinion of it and because he was 
diffident of making a success at it. It is needless 
to add that the petitioner, as P. W. 2 attributed the 
failure of the marriage to the attempt by the res- 
pondent to commit an unnatural offence, on her 
though she now, as P. W. 3, watered down the 
sodomy and the attem.pt to commit sodomy to 
emission by the respondent on her buttocks on the 
wedding mght without even an attempt to have 
intercourse ‘per anus’. She alleged that the res- 
pondent was vamping on her and had married her 
more for monetary gain than for anything else, 
and was vilifying her to all and sundry at Guntur 
and elsewhere and attributing to her adulterous 
acts with one Jeevarathnam, a vakil and one 
Imazuddin, a M^lim doctor, besides attributing 
licentious and libidinous behaviour with one Vittal 
Rao, said to be another doctor of the place. 

■ respondent, the petitioner 

just before their entering the nuptial chamber, 
asked him why he did not marry the Syrian 
Chnstian Inspectress of Schools, and he took it 
as a joke and replied that he could not do so as 

married her (the petitioner). He added 
that when they entered the nuptial chamber and 
ne invited her to have sexual intercourse with him. 
she said that she wanted a fat and hefty man for 
sexual intercourse (the respondent is thin, while 

though at 

Medical College she had kept free from carnal 
intercourse with boys she had contracted associa- 
tions vnth Jeevarathnam and another and asked 
him whether he would mind them. He being a 
professor, said that he saw nothing wrong in 
healthy associations, but that he would certainly 
object to ‘unhealthy associations' and asked her 
to which category the associations mentioned bv 
her belonged. She said that the associations men- 
tioned by her were “unhealthy associations” & he 
then refused to allow them to continue. According 
to him, she offered to have sexual intercourse with 
him, ^ also with fat young and hefty persons, and 
1^ refused this offer also. Further, he says that 
she offered to give him one or more of her nurses 
as “bed-companions” to satisfy his lust and eager- 
ness for intercourse and he refused this third offer 
also. According to him, she then insulted him bv 
referring to one of his letters, where he had honed 
that she would rejuvenate him. giving a loving wife 
to him. by telling him that what he required was 
not rejuvenation but castration making him im 
potent Naturally, the wedding night was any- 
thmg but happy. There was admittedly, ro sexi al 
intercourse between the husband and \rite that 
night, though the causes given are differSt 

(16) Admittedly there has been no sexual inter- 

tbP^PafMr^fhn ^^sband and wife at any time 

though the causes given are again dif- 
ferent. The resi^ndent would have it that he had a 
real stomachache one night some days after the 
mamage and that at about 4 a.m. he went to the 
petitioner, who was sleeping separately from him 
dowi^t^s after the wedding night, and told her 
ab(mt the stomachache, and she gave him some 
m^icme and rubbed some ointment on his belly 
and then asked him angrily “Do you want me to 
have se^al intercourse with you now?” and he 
replied. Good Heavens! I am d 3 dng. This is not 
the moment for sexual intercourse”. According to 
him also, the relations became further embittered 
by the tales carried by third parties. One Jacoh 
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told him even before the marriage, that he could 
not live with a woman like the petitioner for a 
week as he l-.new what kind of woman she was. A 
week after the marriage Verghese also told the 
respondent that he had heard several rumours 
about the petitioner. Several others joined in 
telling stories to the respondent. The respondent 
says that he firmly de.sisted from believing any of 
those stories, but that he could not avoid hearing 
whatever was related to him. He also added that 
the petitioner told him bluntly that he was a freak 
and that any child born to her by him would also 
be a freak and that she has therefore resolved to 
have a child only by Advocate Jevarathnam. When 
the re spondent said that he would not allow it she 
told him in Malayalam “Then, I shaU kill you”. 
Jeevarathnam has a wife and four children. The 
respondent says that he saw Jeevarathnam rush in- 
to the bed-room when he and the petitioner were 
alone and pat the petitioner and stroke her hair, 
m his very presence, and that he also saw the 
Muslim doctor Imazuddin behave in that very 
nuptial room, in a compromising manner wnth the 
petitioner. He added that he asked Imazuddin to 
leave the room and house v/ithin twenty four hours 
on pain of fearful consequences, and that the doctor 
left v/ilhout more ado. 


* a petition to the Dis- 

tnet Court or to ‘the High Court, praying that 
her mamage may be dissolved on the ground that 
since the solemnisation thereof, her husband has 
exchanged his profession of Christianity for the 
profession of some other religion. & gone through 
a form of marriage with another woman • 
or has been guilty of incestuous adultery 
or of bigamy with adultery, 

or of marriage with another woman with 
adultery, 

or of rape, sodomy or bestiality, 
or of adultery coupled with such cruelty as 
without adultery would have entitled her to a 
divorce ‘a mensa et toro’, 
or of adultery coupled with desertion, without 
reasonable excuse, for two years or upwards. 

Every such petition shall state, as distinctly 
as the nature of the case permits, the facts on 
which the claim to have such marriage dissolved 
is founded.” 


This petition was not filed on the ground of in- 
cestuous adultery by the respondent, or bigamy 
combined with adultery, or marriage with another 
woman with adultery, or rape, sodomy and besti- 
ality, but only on the ^und of adultery coupled 
with some cruelty, as, without adulterj\ would have 



(17) The respondent, admittedly, sent a com- 
plaint Fx. P. 43 to the Deputy Superintendent of 
Police. Guntur stating that Jeevarathnam was try- 
ing to wreck his marriage and had interviewed 
him for more than two hours and told him about 
his long-standing love for the petitioner, ever since 
she was eleven years old. and assured him that the 
marriage of the petitioner with him was only nomi- 
nal and that he had himself been a party to the 
mnrricge which was only to serve as a cloak for 
his own .sexual depredations on her. According to 
the respondent, the Dy. Supdt, of Police sent for 
and warned Jeevarathnam, and that man, ever 
since then, avoided the respondent and even ran 
away from him wdicn he came in his sight. The 
respondent was insistent that he never agreed to 
go and live with the petitioner at Guntur per- 
manently after the marriage as alleged, and that 
he wanted to enter politics in Ceylon with the 
ppsoect of becoming a Minister or some other high 
dignitary as evcrr'body now-a-days enters politics 
with some such high object in view. He also 
stated that he had offered to take the petitioner to 
(Colombo or Panadurai. a suburb of Colombo to 
live y/ith him there as he was getting a pension 
amounting to nearly Rs. 240 a month, and would 
get something extra by tution, and she could make 
easily Rs. 5000 a month by practising in Ceylon, a 
place noted for its generous pa>Tnent to doctors. 
He offered even now to take the petitioner, directly 
from Court to live with him. and said that he 
would forget the entire past as his religious convic- 
tion told him that marriages were made in Heaven & 
should not be broken, and that any fault of a wife 
or husband should be forgiven on signs of repen- 
tence and reform. The petitioner said that she 
was not willing to go back to the respondent or 
have sexual intercourse with him and would rather 
prefer to die. 

(18) Now I shall give my findings on the issues 
on the oral and documentary evidence on record. 

'Issue No. 3,’ This is the most important issue 
in this case, as the alleged adultery is the hub of 
the whole petition, the alleged cruelty and deser- 
tion being only branches. Section id. Indian Di- 
vorce Act, runs as follows: 

“Any husband may present a petition to the Dis- 
trict Court or to the High Court, praying that his 
marriage may be dissolved on the ground that 
his wife has. since the solemnization thereof, 
been guilty of adultery. 


entitled her to a divorce ‘a mensa et toro’ or of 
adultery coupled with desertion, without reason- 
able excuse, for two years or upwards. So, adul- 
tery is the main thing to be proved. Whether it 
alone need to be proved will be considered later. 

(19) The case of the petitioner is that the res- 
pondent committed adulte^ with one Mrs. Hill, 
a European or Anglo-Indian widow with three 
children at No. 72, Wallajah Road, Madras, when 
the three children were away at school. The only 
witness examined to prove the alleged adultery 
with Mrs. Hill is P. W. 1. Mrs. Pritchard, an 
Anglo-Indian woman aged 60 and none too affluent. 
Reliance is also placed on a chit Ex. P. 45 given 
by the respondent on 4-4-1930 to a private detec- 
tive called ‘Mahavrat (‘Great Penance’) who called 
himself Charles Jones and made friends with the 
respondent and got the chit from him to Mrs. Hill. 
Of course there is no direct witness regarding the 
commission of the adultery by the respondent with 
Mrs. Hill, As Mr. Tiiyagarajan rightly urged, it 
will be unreasonable to expect direct evi- 

dence regarding such an act like adultery. 
It will be almost always committed be- 

hind closed doors and without witnesses. Except 
‘Aghorapanthins’ in ancient India, who believed in 
having sexual intercourse in public, on the principle 
that no man should be ashamed to do In public 
what he does in secret, no others are found to do 
the sexual act in public, and so, direct witnesses 
to the act cannot usually be had. But, on the 
other hand, insinuations of adultery against women 
can be lightly made and are lightly made, especial- 
ly in oriental countries. That is why Mohammed 
the prophet prescribed punishment for a man who 
accused a woman of adultery “unless he produced 
four direct witnesses to prove it”. So, circumstan- 
tial evidence is all that can be normally got re- 
garding adultery. The circumstantial evidence thus 
produced must be however convincing to the Court, 
which should be left in no reasonable doubt re- 
garding the fact of adultery. Mr. Tiiyagarajan 
relied on the observations of Latey in page 69 of 
his “Law and Practice in Divorce and Matrimonial 
Causes”. Tliese obsen^ations are to the following 
effect: 

•Tt is not necessary to prove adultery by direct 
evidence, as it is usually secret. Association 
coupled with opportunity and evidence of illicit 
affection or familiarities creates an inference’ 
upon which the Court can find adultery. If the 
alleged adulterers occupy the same bed or bed- 
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room the inference of adultery is drawn, except 
in cases where it is a pretence for the purpose of 

cloaking the real facts and securing a collusive 
divorce. 

“It is rarely that the petitioner is a witness to 
adultery, but, if so, the Court though entitled to 
grant a decree on such evidence usually requires 
corroboration, where possible either in the shape 
of suspicious circumstances, such as compromising 
letters, or the evidence of an independent wit- 
ness. 


“Evidence by paid witnesses, formerly called 
‘testes lupanres’, private detective or inquiry 
agents, and women of evil repute, is subjected to 
special scrutiny. 

A confession of adultery by a respondent must, 
if possible be supported by corroborative evi- 
dence, but the Court may, in appropriate circum- 
stances, grant a decree on an uncorroborated 
confession ” 

(20) I may state here that there was no evidence 
of illicit familiarities between the respondent and 
Mrs. Hill in this case or of their occupying the 
same bed or bed-room. Mrs. Pritchard admitted 
that she had not gone upstairs or seen the res- 
pondent and Mrs. Hill occupying the same bed- 
room. Mr. Thyagarajan also relied on the obser- 
vations of Manchanda at page 56 of his book “The 

Law and Practice of Divorce” to the following- 
effect : 

“Going to a brothel and remaining alone for a 
considerable time in a room with a common 
prostitute is sufficient evidence to infer adultery 
If a married man goes to a brothel knowing it 
to be such, a strong presumption of adultery 
anses, which needs to be rebutted by the verv 
best evidence....” 

In this case, there is no evidence that No 72 
WaUajah Road, Madras is a brothel, or that Mrs 
mi was running a brothel in her flat upstairs 
in that house. I am of the opinion that the 
adultery alleged in this case between the respon- 
dent and Mrs- Hill is not proved. My reasons are 
these . Mk. Pritchard’s evidence, even if believed 
in £ull, wiU not lead to a conclusive inference of 
such adultery. That woman admittedly did not 

respondent did to. or 
^th, Mrs. Hill. Mrs. Hill, according to her, occu- 
pied the entire upstairs and Mrs. Pritchard had no 
^casion to go upstaire, and never did so. Mrs. 

Scrt only a bed-room but 

also admittedly a court yard, a bath room and a 

kitch^. It 13 one thing to say that a man and 

a woman of an age fit for sexual intercourse and 

not witoin prohibited degrees shut up alone in a 

night, may be presumed 

and it IS anothCT thing to say that any man going 
to a woman's house or flat goes there onlv to 
commit adultery with her, even if hrvisits h Jr a? 
lught. Mrs. Pritchard stated that she never found 
the respondent and Mrs. HiU together in the s^e 
bed-room. No doubt she added, that the res^! 
dent spent some mghts on the seven or eight 
occasions she noticed him visiting Mrs Hill’s flat 
u^tairs But she did not say that she kept awake 
an night and made sure that the respondent spent 

the night actually m Mrs. Hill’s flat. There was 
no r^on for her to do so. What is more, t^ 
petitioner, as P. W. 3 said that Mrs. HiU was the 
first person she interviewed on, receiving the re 
port from her private detective, Mahavrat, about 
this adultery, that Mrs. HiU told her that she 
committed several acts of adultery with the res- 
Txmdent in the months of February, March and 
April 1950 and that if she wanted any witness she 
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could go to Mrs. Pritchard, P. W. 1 whose address 
she gave, as by that time, that woman had shifted 
to another lodging place. But P. w. 1, Mrs. Prit- 
chard gave the months of the adultery as March to 
September 1950, and not February to April 1950 as 
given by Mrs. Hill, the person who is actually 
afieged to have committed the act of adultery with 
the respondent. Mrs. Hill was not examined bv 
j ^titioner, though she is alive and available 
and though p. w. 3 stated that she was friendly 
mth her and told her freely about her acts of 
adultery with the respondent. Mahavrat also was 
not examined to prove his investigations into this 
adultery, or even the chit Ex. P. 45, given to him 
by the respondent to Mrs. Hill. 

(21) What is more, Mrs. Pritchard does not 
strike me as a very reliable witness. She improved 
her case from time to time. She swore in this very 
Court on 8-4-1952 that Mrs. HiU was over 50. but 
not quite 60 as she herself was. That was when 
the respondent had given up his defence. But 
when he renewed his defence and contended that 
ne could not have had intercourse with Mrs. HiU 
as she v/as past the age of intercourse, P w l 

^2. The kge'of 
opinion, advanced eighteen 
years to make the probabilities of adultery greater. 

Pritchard had, on 8-4-52 des- 

^ European widow with three 
children and had merely attributed adultery to her 

But now, she swears that Mrs. Hill is a prostitute 
entertaming several lovers and that shj JJn ideiv 
tify 40 or 50 of Mrs. HiU’s paramours. It will 
almost seem as if Mrs. Pritchard spent her whole 
time counting the paramours of Mrs. Hill The 

aw.! ^ F^ve charge like this, amounting 
almost to a criminal offence even though it is 

matter like this. I may add here 
that Mi^ Pritchard’s evidence cannot be accepted 

reason. She admitted that she can- 
not give any smgle date for the visits of the res- 
pondent to Mrs. Hill. A criminal charge of adulte’-y 
will founder at once without a definite date or a 
series of dates covering a period. When Mrs.’ Prit- 

could not give any date, & 
that the visits were casual and far between, it is 
obvious that the charge of adultery, which is a 
qu^i-cnminal charge, must founder for lack of 
definiteness. Any person accused of adultery is 
entitl^ to know with precision the specific date of 

period covered bv the 
adulte^. The period does not mean vaguely bet- 
ween the years or the months named when the 
visits are admittedly casual and far between but 
means a period of continued living between the 
adulterous pair Mrs. Pritchard made her ev^ 
dence somewhat picturesque, though more incredi- 

^ respondent alwavs went 

with the tennis racket to meet Mrs. Hill for Jom 
imttmg ad^tery. Why a tennis racket was caS^ 
by him when he went for such purposes is 
clear. Indeed, she identified the resnonrienf- 
a photo as the adulterer and as ‘the man wiih 
tennis racket’ like “the Woman in Whfte^ It 

if Identified the res^ndeJt 

f w f Lif accord- 

ing to P. W. 1 half a dozen more Anglo Indians 

of that very house, like 
her. None of them was examined. 

(22) TOe chit Ex. P. 45, does not carry any more 

S folTows : '''' 

“Dear Mrs. Hill, 

I am \^ting this to introduce my friend Mr 
Charles Jones whom you met in the Canteen 
along with me. I am held up owing to some 
important Court work and so unable to come l 
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hope you will extend to him the courtesy of 
homely treatment. 

Yours sincerely, 

(Sd) P, N. Mathews. 

4-4-1950. 

To 

Mrs. Hill, 

72 WaUajah Road.” 

According to the petitioner, this chit was given 
by the respondent, the adulterous paramour to 
Mrs. Hill, a prostitute, introducing Charles Jones, 
or r.Ialiatrat. to that prostitute for sexual inter- 
course with her. I cannot agree with Mr. Thyaga- 
rajan when be says that an immoral man will 
introduce another immoral man to his keep for 
sexual intercourse as pigs are said to do. Psycho- 
logists are agreed that even immoral people w'ant 
to monopolise their immoral keeps for themselves 
and do not offer them to all and sundry, as even 
immorality attracts a man only in the guise of 
morality. Whatever it be, Mahavrat, the man to 
w'hom Ex. P. 45 was given, is the proper person to 
state that the chit was given to him by the res- 
pondent to be handed over to Mi’s. Hill as a re- 
commendation for sexual intercourse. Mahavrat 
has not been examined. The fact that the res- 
pondent recommended ‘‘homely treatment” by Mrs. 
Hill to Mahavrat, wall not mean unambiguously that 
Mrs. Hill was asked to have sexual intercourse with 
Afahavrat. It will be a sad day when the 
beautiful phrase “homely treatment” in the English 
language comes to mean ‘sexual intercourse for 
immoral purposes’ as Mr. Thyagarajan wants it to 
be interpreted. Nor is Mrs. Hill proved to be a 
prostitute. The allegation that she is a prostitute 
is made for the first time by that unreliable 
woman Afr.s. Pritchard, when examined now. She 
did not refer to Mrs. Hill’s being a pro.stitute be- 
fore. nor was any independent witness examined 
to prove Mrs. Hill was or is a prostitute. While 
Ex. P. 4.‘3 may undoubtedly lead to an inference 
that the respondent had visited Mrs. Hill at No. 72 
Wallajah Read, and not merely seen her dancing 
away in the Marine Canteen as stated by him. it 
will not show that he had committed adultery with 
her. in the absence of proof that Mrs. Hill was a 
prostitute or was loinning a brothel in No. 72 Wal- 
lajah Road. The varying periods given by Mrs. Hill 
for the acts of adultery & by Mrs. Pritchard for the 
very same acts of adultery, will also create doubts 
regarding the alleged adultery. Mr. Thyagarajan’s 
argument that there was nothing physically pre- 
venting the respondent from going ' to No. 72 
Wallajah Road and having sexual intercourse with 
Mrs. Hill does not appeal to me. Practically no 
healthy person of the sexual age is physically pre- 
vented from having sexual intercourse with any 
woman of sexual age anywhere in the vicinity. But 
that will not show that he did actually go and 
have sexual intercourse with that woman. The 
burden of proving adultery is under the law, on 
the person alleging it, and the petitioner has failed 
to prove adultery. There is also the suspicious 
fact that the petitioner had filed the former peti- 
tion for divorce on the ground of sodomy and had 
v/atered it down to an attempt to commit sodomy 
and had failed to prove either sodomy or attempt 
at sodomy, and had then filed this petition setting 
up adultery, desertion and cruelty. Whenever a 
person sets up one thing and fails to prove it. 
and sets up another thing for getting the same 
relief. Courts will naturally examine the evidence 
v/ith a lynx eye and ^dll not be satisfied except 
with convincing and unimpeachable evidence 
proving adultery. As I am satisfied that there is 
no such e\idence in this case, I hold on issue 3 
that the allegation of adulterj^ against the respon- 
dent has not been proved and find it accordingly 
in the negative. 


A. I. R, 

(23) Once it is held that adult.prv hoc u 

proved, there is perhaps 

the allegations of desertion and* craelt/^ a.s “ he^ 
cannot, by themselves, admittedly entitle the Sh 
tioner to divorce as fairly conceded by ^ xLfva 

but not regarding the aUegation of adultly Sd 
cruelty otherwise than by sodomy or de^rtihn Tp 
hold otherwise wiU be to prevent a Sn fr 
getting a rehef for subsequent acts of misconduct 
and to encourage the husband, acquitted of sSy 
to go on committing adultery only not wiShied 
with cruelty and desertion, and snap his fiiSere 

cruelty alleged, apart from 
the sodomy or attempt at sodomy, is attributing 
to the petitioner statements admitting her passion 
for intercourse with hefty men for Immoral pur- 
^ses and desire to get children by advocate 
Jeevarathnam. and her alleged improper behaviour 
with Dr Imazuddin. I must say that I am not 
convinced about the truth of the allegations made 
by the respondent regarding these matters, though 
I am not prepared to say that they are entirelv 
ima^nary. i only hold that they are a 3 unproved 
as the adultery alleged against him. though thev 
nave some kind of suspicion not amounting to 

them. i cannot agree with Mr. 
making such statements of 
Othello-hke jealousy against a wife wiU amoimt 
to cruelty under S. 10. Indian Divorce Act. though 
deliberate attribution of immorality to a wife with 

will certainly, under many rulings 
of this Court and other Courts entitle the wife to 

for restitution of conjugal rights 
by the respondent. Cruelty under S. 10, Indian 
Act. must be such cruelty as. without 
adultery would entitle her to a divorce ‘a mensa et 
toro. (Dur Divorce Law is based on the English 
Law. which has always held that mere mental 
without causing bodily injury, is not suffl- 
cient though mental cnielty affecting bodily health 
will be sufficient. Mr. Thyagarajan urged the ad- 
vance of modem psychology and modem manners 
and morals. He said that in revolutionarv times 
like ours, a revolutionary view is indicat^l. and 
that even though adultery is not. proved, and 
physical harm to the body by means of cruelty is 

divorce should be granted. He 
stated that the law of maintenance had advanced 
much in recent times, and that husbands are freely 
taking a walk on the Marina with their wives which 
they were not doing in former times, and that I 
must stretch a point and hold that cruelty which 
is sufficient to resist a petition for restitiition of 
conjugal rights — would be enough to grant a di- 
vorce. He also relied on the dictum of Sir P. 

effect • Latey’s book, to the following 

J? a terrible thing that people should be going 
about the world, neither married nor unmarried, 
possibly liable to contract fresh and illegal 

matrimony, and certainly exposed to temptation 
to commit adultery.” 

and ui^ed that Dr. Dwaraka Bai should be granted 
a divorce to save her from such temptation. 

could not show any case where this 
terrible thing was sought to be cured by a more 
terrible thing, viz., granting a divorce, where the 
law would not permit it. by stretching the law. He 
rankly admitted that that has never been done, 
u ; observation, quoted above, will not 

help him, and only the legislature must be ap- 
proached to liberalise the law as desii^ by him. 
Indeed on mere commonsense and reason, most 
sane human beings will agree that it Is cruel to 
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ask a woman who loathes her husband or a man 
v/ho loathes his wife, to remain as husband and 
wife and have conjugal relations. But the law 
in our country, in its anxiety to protect the sacred 
institution of marriage, will not allow mere incom- 
patibility of temperament to be a ground for di- 
vorce. Till the law is amended. Courts must en- 
force the law and cannot make judge-made law by 
stretching law beyond its legitimate limits. The 
respondent assured me that he has not the least 
intention of filing a petition for restitution of 
conjugal rights, and that he only wants as a good 
Christian, that the marriage is not dissolved by 
divorce or even judicial separation by Court I 
see no reason to grant a divorce or judicial separa- 
tion in this case. Nor need I discuss how far the 
cruelty proved in this case, namely, of attributing 
immorality deliberately to the wife, would be a 
complete answer to a petition for restitution of con- 
jugal rights, if and whon filed. I hold that the 
cruelty required under S. 10, Indian Divorce Act 

h^ not been proved, and accordingly find issue 
2 m the negative. 

(27) ‘Issue 1’. I have no doubt, on the evidence 
?? that the petitioner has failed to prove 

that the respondent deserted her for upw^ards of 
two years prior to the day of the petition. It was 
urged by Mr. Thyagarajan that the respondent had 
agreed to reside writh the petitioner at Guntur 
^rmanently after the marriage and that when he 
broke this ^eement. and left the house, he would 
be guilty of desertion, following the ruling in — 

V King. (1942) Probate ! (ct I ^not 
question as to whether there is a breach 

the husband 

stick to such an undertaking, if made at the 
m^age on pain of divorce being granted against 
the ground of desertion, because, in this 
case, the evidence has not proved that there is anv 
such undertaking. Mr. Thyagarajan could not lav 
his finger on any sentence, in the innumerable 
letters that have passed between the petitioner and 
the respond^t, where the respondent agreed to 
any siwh undertaking. The letters show that the 

intended to discuss vnth the petitioner 
Jilt where they should settle down! 

three alternatives: one, for 
down in Guntur with his wife* 
another for him to settle down at Colombo with 

f practice there, earning the 

fabulous sum of Rs. 5000 per month and suppiemenf- 

income with his own meagre pension 

^Tuticorin or Travancore. or any S 
suitable place, where there was scope for his ambi 

hfm "and he^r^^Nof^ P^oW would Tant 
mSriage. ^ Nothmg was settled before the 

relied on Exs. P 5 and P 
25 and the oral evidence. Exs. P 4 and P 

themselves contain these three alternative 
are also found in many other Tettem when 

they mari-y embark on a new life, and think of 
various plans which settle down oiuv aft^ 
tmie. Time and opportunity govern the final 
Sion Veiy few people, in any^?ate st ’ 

residence of the hushed in 
the bndes house as a condition to tha 
as in the case relied on. P W 3 sn^e 
condition, and P. W. 2 her stindtag cheS%^ 
terested m her, tried to corroborate her l’ am 
not impressed with their evidence I do nnf 
that at the fet midnight visit of the ^titloner 
to the res^ndent on the night of 2(M-m6 
d^usse^his que^ipn Md got an undertaking fr^ 

confessed that thi vw 

® shock, as ^ 
^ far older and more dUapidated than she 
had ever imagined. A person in shock 
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think out things coolly or take undertakings from 
anotner. So, tne ruling relied on by Mr. Thyaga- 
rajan will, far from helping him, be in favour 01 
respondent and will disprove desertion. Nor 
will the alleged fact that the respondent wrote 
letters asking the petitioner to come to him with- 
out any intention to take her in reality and main- 
tarn her be enough to prove desertion. The res- 
pondent in this case has, no doubt not spent one 
pie on the petitioner, or on the marriage and has 
only wanted her to give him Rs. 6000 as dowry to 
take him to Bangalore for a honey-moon, and’ do 
such other acts out of her own earnings and in- 
come. But many a husband in India today vamps 

wives and their resources, and the veri 
lact of the vamping may not be proof of deser- 

’ satisfied that the respondent has not 

Qeserted the petitioner and that he was always 
asking her to join him and that he is stiil willing 
f petitioner with him, and that it is 
the petitioner who says that she will rather die 
than go oack to him. 

(29) Of course, I am satisfied that if the oeti- 
tioner goe3 back to the respondent, he will make 
her Me miserable and that this coupll cm* never 
h^ e agam together in peace and amity on earth 

conclusion wiU not do for 
granting a divorce or judicial separation, when the 

^ allow it. It will only do to resist a 
petition for restitution of conjugal ri'^Ms if and 

urged^'hat it 

hLuh J JL commonsense to allow this 

healthy ^.nd sturdy woman of 43, the petitioner 

go wiUiout a mate and thus frustrate her and that 

It will be m the interests of society if she is 

^ divorce and allowed to marry a man 

Judge is not the person to decide 

firm society, under our Law. When the 

clearly, it must be carried out. 

i/iPTir Pet ™3ny a Judge, with his own private 

capital punishment, has to inflict P 

I?® resign and preach for a reform 

ni Penal Code. So, I find this issue also In the 

desertion is not proved. 

^ ^ few words about Mr. 

Th5'a^arajan s contention that under ArtQ i*? f-^ 

^.^^stitution of India.’ Section^o, ‘liidia^ 

Divorce Act, in so far as it requires a woman to 
prove not only adultery by he?husband bSt al^ 
desertion and cruelty, is null and void. aTrepuLtn? 
to the Law, as it amounts to an illegal discrimina- 

ground only of sex and 
hold that mere proof of adulterv hv 
the husband is enough for a woman to obtain a 

K as mere proof of adultery by the wife 

Thp ^ to get divorce from 

to give a final decL^®o"n 
necessary in this case, where I holri’tvf=,t 
adultery' nor desertion nor cmelty hLs been nf 
and that the petition for divorce m wpU ? 

f f ’of tTi - HS 3 

l~ed“n fel "wt‘^ “I me?e" 

M tol CoSuonc l'lrticfes'’®l^“^“5 

Sonrwftf Srim^^Tsoldtos 

properties, and ®yet Ten Mr 
Thyagarajan was not prepared to urge that toe 
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Hindu Law of adoption as it stands is invalid, and 
that girls ought to be allowed to be adopted like 
boys. I may add also that an adultery by a 

wife is different from an adultery by a 

husband. A husband commits an adultery 
somewhere, but he does not bear a child as a result 
of such adultei*y, and make it a legitimate 

child of his v/ife’s to l^e maintained by the wife. 
He cannot bear a child, nor is the wife bound to 
maintain the child. But if the wife commits 

adultery, she may bear a child as a result of such 
adultery, and the husband will have to treat it as 
his legitimate child and will be liable to maintain 
that child under S. 488, Criminal P. C.. read with 
S. 112 of the Indian Evidence Act. which has been 
made applicable to civil, criminal and revenue 
Courts alike. It is obvious that this very difference 
in the result of the adultery, may form some 
ground for requiring a wife, in a petition for di- 
vorce not Only to prove adultery by the husband 
but also desertion and cruelty, w^hereas the husband 
need prove only adultery by the wife. 

(31) Anyway, I need not discuss the matter 
further, as I am not deciding the question finally. 
I am only indicating a few considerations, in view 
of Mr. Thyagarajan’s argument on the point. 

(32) In the end, therefore, this petition deserves 
to be and is hereby dismissed with costs. The 
respondent wall not get compensatory costs, as he 
prayed for. but only ordinary taxed costs, as his 
conduct at one stage, in not contesting the peti- 
tion. and the other facts, do not entitle him to 
compensatory costs, but only to ordinary taxed 
costs. 

A/D.R.R, Petition dismissed. 
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G. Dwarakabai, Petitioner v. P. Nainan 
Mathews, Respondent. 

O. M. S. No. G of 1951 and Appln. No. 4219 
of 1952, D/- 29-9-1952. 

Divorce Act (1869), S. 16 — Compromise 
pefjtian for vacating ‘decree nisi’ — Wife re- 
serving right to file petition on ground of old 
adultery — Maintainability. 

No Court in the Indian Union should, 
under the law as it stands, use its dis- 
cretion ill allowing a compromise which 
gives the petitioner wife liberty to rake 
up the old adultery even after' the com- 
promise and re.sumption of the status of 

tvife, as the basis of a fresh 
dissolution of her marriage, 
if there is a bona fide agreement between 
a husband and a wife, and the wife really 
condones her husband’s past adultery, and 
wants the marriage to< continue, that will 
T SJJ^^fous, and even praiseworthy act 
which the Courts will be only too ready 
to appreciate and support. But when an 
alleged old adultery is held like a Damo- 
cles sword over the husband for a fresh 
petition for divorce, no Court will allow a 
compromise to be recorded and the de- 
cree nisi to. be set aside on that ground, 
and grant the wife freedom for filing a 
fresh petition for divorce on the ground 
of the alleged old adultery and subsequent 
desertion. (Para 3) 

Anno: Div. Act, S. 16 N. 1. 

Pais, I.obo and Alvares, for Petitioner; Res- 
pondent in person. 


ORDER: This is a petition by one Dr 
Dwarakabai, M. B., B. S., aged 40, the Peti* 
tioner in O. M. S. No. 6 of 1951, a petufon for 
dissolution of her marriage with the resnnn 
dent, P. Nainan Mathews, a Master of Arts 
and Bachelor of Laws, aged 58, on the ground 
of his adultery and desertion. Her previous 
petition, O. M. S. No. 34 of 1946 for divorce on 
the ground of his attempted sodomy on her 
and subsequent desertion had been dismisspd 
by Clark J. and the dismissal confirmed bv 
Rajamannar C. J. and Viswanatha Sastri J in 
appeal in O. S. A. No. 73 of 1947. In O. M. S. 
Mo. 6 of 1951, a decree nisi was passed by me 
‘ex parte’, on 8-4-1952, on the evidence adduct 
by the petitioner. Dr. Dwarakabai, and her 
witnesses. Normally, O. M. S. No. 6 of 1951 
would have come up before me on 8-12-1952 
for making the decree nisi absolute. But, 
meanwhile, the respondent, Nainan Mathews, 
is said, by this petitioner, to be contemplating 
filing a petition against making the decree nisi 
absolute on the ground that he had not com- 
mitted adultery or deserted the petitioner but 
that he had been given a large sum of money 
by the petitioner as bridegroom price and that 
it was fear regarding her demanding payment 
back of this money labelling it as a loan to 
him, that had made him remain ‘ex parte’ on 
8-4-1952. 

(2) Today, a petition has been filed by both 
Ihe parties for recording a compromise entered 
into on 16-9-1952 between them and for vacating 
the decree nisi passed by me on 8-4-1952, and 
allowing the petitioner. Dr. Dwarakabai, to file 
a fresh petition for dissolution of her marriage 
on the very ground of adultery and desertion 
relied on by her for getting the decree nisi 
passed by me on 8-4-1952. It was prayed fur- 
ther that this compromise should be in no way 
used as a condonation by Dr, Dwarakabai of 
the old adultery and desertion alleged before. 

(3) I have perused the records and heard Mr. 
V. Thyagarajan, for the petitioner, & Mr. P. S, 
Hamachandra Ayyar, for the respondent. I am 
of opinion that no Court in the Indian Union 
should, under the law as it stands, use its dis- 
cretion in allowing a compromise of this sort 
which gives the petitioner liberty to rake up 
the old adultery even after the compromise 
and resumption of the status of husband and 
wife, as the basis of a fresh petition for disso- 
lution of her marriage. The policy of the law is, 
of course to see that marriages are, as far as 
possible, kept intact, and divorces only granted 
wherever unavoidable. The law of divorce in 
the Indian Union is not so easy or wide as in 
some of the States in the United States of Ame- 
rica, and Courts in the Indian Union will not 
contemplate divorces freely, much less frivo- 
lously. If there is a bona fide agreement bet- 
ween a husband and a wife, and the wife really 
condones her husband’s past adultery, and 
wants the marriage to continue, that will be a 
generous, and even praiseworthy act which the 
Courts will be only too ready to appreciate and 
support. But when an alleged old adultery is 
held like a Damocles sword over the husband 
for a fresh petition for divorce, as here, no 
Court will allow a compromise to be recorded 
and the decree nisi to be set aside on that 
ground, and grant the wife freedom for filing 
a fresh petition for divorce on the ground of 
the alleged old adultery and subsequent deser- 
tion. Adultery itself is a nauseous thing, and, 
needless to say, old adulteries will be even more 
stinking, and cannot be allowed to be raked up 
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^ke this off and on as selfish interests dictate. 
In that view, I am not for granting permission 
ior this compromise under such circumstances 
(4) But Mr. Tyagarajan, for the petitioner^ 
and Mr. P. S. Ramachandra Ayyar, for the res- 
pondent, both prayed that the decree nisi, pass- 
ed ex parte^ by me on 8-4-1952 should be set 
aside, and that O. M. S. No. 6 of 1951 should 
■he restored to file and disposed of afresh after 
hearing the evidence to be adduced by the peti- 
tioner and the respondent. I agree to that as in 
the peculiar circumstances of this case, and in 
view of the past history, it is desirable to set 
aside the order of decree nisi oassed by me on 

and hear the evidence adduced on 
both sides afresh, and give a fresh decision 
after contest, especially as the respondent has 
c^sed to abscond and has made himself avail- 
ab^, as painted out by his learned counsel, 
and IS likely to contest the action and adduce 
evidence on his behalf. The prayer to record 
the compromise is accordingly refused, but 
the prayer to set aside the decree nisi pas^^ed 
u” 8-4-1952 is granted fcr the reasons 

^tored to file and posted to 5-11-1952 for hear- 

f circumstances, all the 

co^s petition will bear their own 

B/D.R.R. Order accordingly. 
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(FULL BENCH) 

RAJAGOPALAN, BALAKRISHNA 

ayyar and CHANDrT REDDY JJ. 

In re Nalla Baligadu and others. Petitioners. 

Criminal Revn. No. 977 and Criminal p^^trr^ 
Petn. No. 960 of 1951, D/- 9-2-195™ 

209 (1) a Magistrate 
finds that there are not sufficient grounds 

accused for trial and 

Slf or before him- 

self or sorne other Magistrate, the revisional 

powers under S. 437 can be exercised before 

‘'W 

TTTi^ OO ) 

, When a Magistrate discharges an accused 

by TcoL^if% exclLively Sable 

®^®nce within his jurist 

open to the District MlglsLate to dl^cf the 

committal of the accused for trial “uoon Ihl 

been,\”"lhe ?™nion 

19?3 'l^fd im® mo M°ak^? 

Anno: Cr. P. C., S. 209 N. 6; S. 437^ N 8 

*hi **• - “Upon 

The word "matter” is elastic Pnnnfri. 4 ^ 
comprehend a single charge or a plufality 

^ Single offence or a plurality 
a ^ part of a case or the We of 

a case. The word is also appropriate enough 
to cover cases where the same act is punish- 
1953 Mad/101 & 102 
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able under two or more sections of the Code, 
Anno: Cr. P, C., S. 437 N. 8 

■DSh£S?f“‘ ““>• - 

is not defined in 
the Code The word is used in the Code in 

relation to different sets of circumstancS 

or situations. A discharge of the 
accused in one set of circum! 
stances pioduces consequences which 
are not identical with a discharge in another 
r.%^- circumstances. To say that the word 
discharge is used in the same sense 
throughout the Code, and that as it producll 
certain results in certain situations it must 
produce the same results in all situations— 
s to refuse to recognise the existence of the 

Cnrto .situations for which the 

Code rnakes provision. (Paras 6 221 

Anno: Cr. P. C., S. 209 N 6 ’ ’ 

(d) Criminal P. C. (1898), S. 209 (1) _ <‘Un- 
less it appears ... ^ 

“unless it appears...” in the 
context ouly means "and then proceed to try 
him for other offences.” (Paras 7 29) 
Anno: Cr. P. C., S. 209 N. 11. ' 

^ Chmnappa Reddy and P. Ramakri^hna 

CAS^s'cTTvn- Prosecutor, for the State! 

%d LJ m^2fcri LJ^r-’ 22 

^''iy?9^45Tad'wN 85 Cr'''^ 

/S? Mad 66: 49 Cri LT 597 

^^39yri^LJ^335^28 Mad 396: 1938 Mad WN 38: 

^"'l45ff949^Mad' WN^I^Crfsii Cri^Lj'^ls^ 

^2^2 Mad 26: 1952-1 Mad LJ 507: 
1952 Mad WN 749 Cr: 1953 Cri LT 191 

(H) ('93) 20 Cal 633 ' ^ 

(I) (*52) AIR 1952 All 231: 1952 Cri LJ 440 TFR'i 

AIR 1928 PC 254: 50 AU 722^ 29 CrTEj 

(K) (’19) AIR 1919 All 66: 20 Cri LJ 778 

^848 All 405: 49 Cri LJ 692 

(M) (1900) 2 Weir 543: 23 Mad 225 

(N) (-36) AIR 1936 Nag 87: 37 Cri LJ 715 

®rder of Reference dated 
14-11-52, by Chandra Reddy J. to a Bench and 

by a subsequent order of reference dated 15- 

Basheer Ahmed 

^ ^ Full BOTch, this petition com- 

ing on for hearing, the Court delivered the fol- 
lowing judgment: “ 

ffnk“ss sri?. '1' ."I % ,V 

f lu exercise of the 

°° blm by S 209 of that 

Code, discharged accused 1 to 3 in respect of 

he®safr“ ^ 

—taking any view of the matter it is 

impossible for any Judge to find that A-1' 
to A-3 had a common intention to kill the 
deceased. So under those circumstances I 
compelled to discharge) the accused for 
the offence of murder or culpable homicide 
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not amounting to murder with which they 
stand charge-sneeted. They shall however be 
charged for various other offences the evid- 
ence disclosed and shall be tried before me. 
Proceedings shall therefore be converted into 
one under Chapter 21 of the Criminal Pro- 
cedure Code.” 

The Assistant Public Prosecutor, Grade II, Cud- 
dappah, moved the District Magistrate in re- 
vision and he after hearing the Assistant Public 
Prosecutor and the advocate for the accused 
passed the following order: 

“In the result the order discharging accused 
1 to 3 is reversed and the Sub-Magistrate 
is directed to commit the accused 1 to 7 to 
take their trial before the Sessions Court, 
Cuddappah.” 

The accused thereupon moved this Court to 
revise the order of the District Magistrate. In 
view of the conflict of decisions that exist on 
the question, Chandra Reddy J. before whom 
the criminal revision petition came on for hear- 
ing, referred the matter to a Division Bench. The 
Division Bench consisting of Govinda Menon 
and Basheer Ahmed Sayeed JJ. in their turn 
have referred the matter to a Full Bench. 

(2) The question which we have to answer 
may be thus formulated: 

Where under S. 209(1) Crl. P. C., a Sub- 
Magistrate finds that there are not sufficient 
grounds for committing the accused for trial 
and directs such persons to be tried before 
himself or some other Magistrate, can the 
revisional powers under S. 437 be exercised 
before the conclusion of the trial before such 
Magistrate? 

(3) Before attempting an answer to this ques- 
tion it is as well to examine the familiar sec- 
tions once morei. S. 437, Crl. P. C., so far 
as is here material, runs as follows : 

“When, on examining the record of any case 

under S. 435 or otherwise, the District 

Magistrate considers that such case is tri- 
able exclusively by the Court of Session and 
that an accused person has been improperly 

discharged by the inferior Court the 

District Magistrate may instead of direct- 

ing a fresh enquiry order him to be com- 
mitted for trial ‘upon, the matter’ of which 

he has been, in the opinion of the 

District Magistrate, improperly discharged.” 
Then follow two provisos, the first of which 
requires the Magistrate to give an opportunity 
to the accused to show cause why commit- 
ment should not be ordered Tae seconi one 
runs as follows: 

“If such Magistrate thinks that 

evidence shows that some other offence has 

been committed by the accused, such 

Magistrate may direct the infea'ior court to 
inquire into such offence.” 

I would draw attention to the words “upon 
the matter” which occur in the body of the 
section. The word “matter” it appears to mo 
is elastic enough to comprehend a single charge 
or a plurality of charges, a single offence or a 
plurality of the offences, a part of a case or 
the whole of a case. The word is also ap- 
propriate enough to cover cases where the 
same act is punishable under two or more 
sections of the Code. Let us suppose that 
*X' is charged with having caused the death 
of ‘Y’ by stabbing him with a knife. The 
offenco proved may be punishable under S. 
324, 326 or 302, I. P. C. though’ the offences 


imder Ss. 324 and 326 would stand merged itt 
vthe office under S. 302, I. P. c. Again il ‘X’ is 
charged with havmg coininitted robbery on 
and having caused grievous hurt to him 
with a knife while committing the robbery 
the offence would be punishable under Ss ^ 7 Q 
326 and 397 1. P. C. The word S 

seems to me is sufficient to compri^hend evertr 
one of these aspects of the crime. It wiU b© 
noticed that under the second proviso to S 
437, Cr. P. C.. the word used is “offence”’ 
a term with a more definite connotation. 

(4) The next section we have to pay atten- 
tion to is 209 (1) which provides, 

“When the evidence referred to in S 208- 
sub-secs. (1) and (3) has been taken' and 
has if necessary examined thei accused lor 
the purpose of enabling him to explain any 
circumstances appearing in the evidence 
against him, such magistrate shall, if he finds 
that there are not sufficient grounds few: com- 
mitting the accused person for trial, record his 
reasons & discharge him unless it aj^ars- 
to the Magistrate that such person be tried 
before himself or some other Magistrate, in 
which case he shall proceed accordingly.”* 

When a Magistrate has recorded all the evidh 
ence for the prosecution and all the evidence- 
for the defence and has also completed the 
examination of the accused, he wiU be in pos- 
session substantially of all the material facts. 
At that stage S. 209, Cr. P. C., empowers him 
to do one of four things. (1) He can commit 
the accused to the Court of Session where he 
will be regularly tried. (2) He can say that 
no offence triable exclusively by a Court of 
Session has been made out, but that an offence 
triable by a First Class Magistrate appears to- 
have been committed and may send up the- 
case to the appropriate First Class Magistrate 
under S. 346, Cr. P. C, For example if a 
charge sheet is laid against an accused under 
S. 302. I. P. C., before a Second Class Magis- 
trate, he may say that only an offence under 
S. 326 or S. 304-A, I. P. C.. has been made- 
out. In that case there wiU be no justifica- 
tion for committing the case to the court of 
session. The Magistrate wiU have no jurisdic* 
tion to try these offences himself since he is- 
only a Magistrate, of the Second Class, So 
he will send the case to a First Class Magis- 
trate. (3) He may take the view that no 
offence triable exclusively either by the Court 
of Session or by a First Class Magistrate has 
been made out, but that only an offence which 
he himself is competent to try has been com- 
mitted. Thus even though the prosecutioa 
may be for an offence under S. 302, I. P. C,,- 
still if he considers that the evidence dis- 
closes only an offence under S. 324, I. P. C,* 
he will try it himself. (4) Finally may 
take the view that no offence of any kind has 
been made out, in which case, the accused 
will be wholly discharged. 

(5) It will be appreciated that when the- 
Magistrate adopts the fourth course and dis- 
charges the accused what he really does is 
to exonerate him from the whole case and 
release him from further attendance in court 
in respect of that case. When he adopts course 
No. 3 what he does is to exonerate the 
accused in respect of the charge triable both by 
the Court of Session and by a First Cls^ 
Magistrate: the accused would ha've been “dis- 
charged” in respect of those matters. But: 
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o^y in respect of those matters. When he 
adopts course No. 2 what he does is to exone- 

respect of the offences 

hi Session; there would 

i discharge of the accused in respect 
of that matter but that matter only. That 

IS substantially the position and no amount of 

I alter that. Therefore wlSn a 

Magistrate discharges an accused in respect 

of an offence exclusively triable by a Court 
of Sessions and proceeds to try him himself 
for an offence within his jurisdiction on the 
language of S. 437. Cr. P. C. it will be onin 

Magistrate to’ direct the com^ 

ihi he has been, in the opinion of 

erl”^Tf improperly discharg- 

ef ■(•h£>^n^+ appear that the ord^ 

Ma^strate which the petitioners 

now ask this court to set aside was witliin 
Its competence. wuinn 
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a ... 

disch^arge of the accused within the mea^nl 
f the former part of that section; accordina' 

P®® 0^ the word “unless” negatives 
^ ^scharge. As the next sten 
n this ar^ment he contended that if there 
IS no discharge within the meaning of s loQ 
there can be no improper discharg^ either and 
tefora It would not be competent to thJ Dk 
trict Magistrate to set aside the non-exisw 
order of discharge. Mr. Chinnappa iSddv next 
pointed out that the word “dis%rS> i« 

494, Criminal P. c. ind said la’t it "s used^n 
same sense in all these sections anff +hi? 

wK°2 “on. t“ 

mind is that the word “dischiLe” 

rskVi 

c9nseqi»Sra“h“h °a2™'”SjS“cal’’mlh“l 

same sense throughout the 

it produces certain results in certain 

it must produce the samI results n 

tions - to say that, is Refuse £ recoSise^th®: 

which the Code makes pSon 

1 , I to see why it should 

be said that there has been no discharge unless 

a person is discharged from the whole case 

If a person can be acquitted on one char^» 

convicted on another char^ at thi samI t?fJ? 

equally logically he can bl i^scharged^n re£ 

pect of one offence and be tried in res^ of 

another offenre. The word “unless” do^not 

create any difficulty. All that S 209 m 

V®''® Magistrate is thi^ : 

exonerate 

him and send him away from Court, but you 
are not bound to do that if you decide that 
should be tried before you or before Sher 


® -I do not thinJc fha+ 'Q onn /i\ 

1 - anything more thmi that ^ ^ 

® “ this’ Court has been 

(j general^ agamst the contentions of Mr Chin- 

t ?®hdy. The earliest of the cases is re- 

f Mad^ 13^ CAi ^^hbamma’, 24 

f tellowsf ^ ^ ^ headnote of which runs as 

t riSe 'of i^®f® before a Magis- 

f with, tho theft of a promissory note *The nm’ 

^ secution applied for a further charge to 
i framed under S. 477, I. P. c but fhic 

Magistrate declined to do, as, in his ooin^ 

s direct evidence that the 

accused had destroyed or secreted the note 

• evidence for the defend' 

S ^ ^^q^itted the accused under 

made^to^t^i^^^* ^^^P^i^ation was tiSi 

ra?oris’° .'.“I ‘S .‘51 

ac^d for tn^ for a. offence under s. 477, 
i' +u Sessions Court ordered that ^ 

accused be committed for trial On 
^tended on revision, tLt tt ?rVr of t^l 

555,S5““m 5" 55*7 »<.u»ted irn?. S 

cnargea. Held, that the order of the Ma?i<? 

P®ge 138 Benson J. stated: 

ha^co^^ttin* ^he accused was that 

S 47 TT P V c:.°^®"®« P^shable under 
^-1 Such offence is triable ev- 

riusiyei.v by the Court of Sessimis Th« 

Magistrate could neither acquit nor convtet 

him of such offence. He wls bound effher 

to commit him to the Sessions Court or to 

discharge hini. Pie did not commit him The 

OTly alternative was to discharge him and 

that I .ate i. is ,te MagSrattl, r,J 

Mag^trate to say T discharge the accused so 
far as the offence under S. 477 T p n ;t. 
concerned' cannot alter the essential charac- 
ter of the Magistrate's proceedings." 

^ different view of the matter 
and so the case was placed before a Ti^nru 

three Judges and the oX of thf Court 
appears on pages 145 and 146. At page 14 ^ 
the following passage occurs: ^ ® 

From the t6rms of the Msffistrate’c * 4 . 

is clear that he adjudicated^unnn +i, 
tion whether there was any evid^fl^ 
the accused in respect of tho 3£ainst 

The Magistrate “me to the c^clu^f.®®®?!,^ 

there was not, and he declined tn ibl 

-dlacharge. W.Jl.T^rnS'.n^ “o1 

19M M?d gf X- Emperor’, A. I R. 

undel S 302 or 3 ^) 4 ° f®^® A ’ 

framed a charge under S. 147 I, p c and 
prodded to try it himself. At that sta?e 

P. W. 1 , on whose information the police had 
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laid a charge sheet, moved the District Magis- him was not competent because as he thought, 
trate under S. 435, Criminal P. C, to direct the the police were the proper parties who should 
committal of the case to Sessions. The Dis- have moved him and not P. W. i. 


trict Magistrate sent the petition to the Dis- 
trict Superintendent of Police and on receipt 
of a report from him dismissed the application. 
Subsequently, the Sub-Magistrate acquitted the 
accused under S. 258, Criminal P. C. in respect 
of the oilence under S. 147, I. P. C. At thi.<^ 
stage, the Sessions Judge was moved and he 
directed the committal of the accused to the 
Court cf Session for offences under Ss. 147 and 
304, I. P. C. The accused then came to this 
Court. A Bench of this Court set aside the 
order of the Sessions Judge so far as S. 147, 

I. P .C. was concerned on the ground that there 
had been an acquittal of the accused of the 
offence under that section and that S. 403, 
Criminal P. C. precluded the Sessions Judge 
fron: setting aside, that acquittal. But, the 
order of the Sessions Judge was confirmed so 
lar as it related to the charge under S. 304, 

I. P. C. 

Now, in respect of the application that had 
been made to the District Magistrate, Krishnan 

J. who delivered the order of the court re- 
marked, 

“Now, it will be noticed that at the time the 
application was made, there was no express 
order of discharge as to S. 304, I. P. C. nor 
could an order of discharge be implied under 
the authority of — ‘24 Mad 136 (A), above 
referred to, as the trial had not come to a 
close as in that case, and it was still open 
to the Sub-Magistrate, to frame further 
charges and commit under S. 347, Criminal 
P. C. if he thought fit to do so. There was 
thus no order of discharge to revise, and the 
application cannot be looked upon as one 
for that purpose.” 

This passage was cited as lending support to 
the proposition that so long as proceedings are 
pending before a Magistrate it cannot be said 
in law that there has been a discharge of the 
accused even though the Magistrate has framed 
charges only for a minor offence and refused 
to frame charges in respect of the offonces 
clusively triable by a Court of Session. On this 
nassage, however, certain observations may be 
made. The first is that it appears to be in- 
consistent with the view expressed a little 
earlier in the course of the same, order. This 
is the passage I have in mind: , 

“Though the complaint alleged facts against 
this accused constituting an offence under 
S. 302. I. P. C. the Sub-Magistrate disbelieved 
the evidence on the pointy and did not ftame 
any charge under S. 302 or 304, I. P. C His 
action amounted in law to an order of dis- 
charge on those counts, even though no ex- 
press order of discharge was recorded by 
him. See — ‘24 Mad 136 (A)’. That being 
so it was open to the Sessions Judge under 
S ' 436. Criminal P. C. to act suo motu 

set aside the implied discharge 

The next remark I would make is that in the 
end this Court confirmed the order of the Ses- 
sions Judge so far as it related to the offence 
under S. 304, I. P. C thereby necessarily im- 

nlvinfi that there had been a discharge in that 
respect of the accused by the Magistrate under 
S 209 (1), Criminal P. C. 

In the third place, the learned Judge ob- 
served that the District Magistrate considered 
thaf^e application which P. W. 1 made to 


The Learned Judge accepted the principle of 1 

implied discharge laid down in — ‘24 Mad 1 

136 (A)*. The learned Judge upheld the right 
of the Sessions Judge to revise such an implied 
order, if it was improper, in the exercise of his 
powers under S. 436, Criminal P. C. The 
learned Judge further held in that case that 
the prior attempt to move the District Magis- 
trate to interfere in revision was no bar to 
the exercise of revisional ixjwers by the co- 
ordinate authority, the Sessions Judge. The 
learned Judge pointed out that the District 
Magistrate himself did not treat it as a pro- 
ceeding under S. 436, Criminal P. C. “the Dis- 
trict Magistrate also seems to have treated it 
as an incompetent application as he declined 
jurisdiction under S. 435, Criminal P. C. and 

refused to call for the records ” That 

the revisional powers of the Sessions Judge 
were left untouched by the infructuous pro- 
ceedings before the District Magistrate was also 
based by Krishnan J. on the ground 

“ that at the time the application was 

made there was no express order of discharge 
under S. 304, I. P. C. nor could an order of 
discharge be implied under the authority of 
— ‘24 Madras 136 (A)’, above referred to. 
as the trial had not come to a close as in that 
case and it was still open to the Sub-Magis- 
trate to frame further charges and commit 
under S. 347, Criminal P, C ” 

In my opinion, these observations should ^ 
construed with reference to the context in 
which they were made, and they must be con- 
fined to the facts of that case. The learned 
Judge does not appear to have intended to lay 
down as an inflexible rule of law that an order 
of discharge of a major offence cannot be im- 
plied at all when a charge for a lesser offence 
is framed, and the further proceedings under 
that charge before that Magistrate do not ter- 
minate. That would have been directly opposed 
to the principle laid down in — ‘24 Mad 136 
(A)*, the authority of which Krishnan J. never 
intended to challenge; “In fact a Magistrate 
cannot proceed under the latter part of sub-s. 
(1) of S. 209 until he has discharged the 
accused under the former part of the sub-sec- 
tion” (at page. 136 — ‘Krishnareddi v. Sub- 
bamma*, 24 Mad 136 (A) ). It is the refusal 
to frame a charge for the major offence and 
not the subsequent conviction or acquittal of 
the minor offence, for which a charge was 
framed, that furnishes the basis for implying 
an order of discharge of the major offence. 
Besides, in the case before us there was an 
express order of discharge before the Magis- 
trate framed charges for the lesser offences. 

(10) ‘In re Lakshmayya*. AIR 1945 Mad 
459 (C). was a case in which a charge sheet 
was filed by the police for an offence under 
S. 307, I. P. C. The Sub-Magistrate who held 
the enquiry under Chapter 18, Criminal P. C. 
decided that no case had been made out under 
S. 307, I. P. C He however framed charges 
under Ss. 147, 323 and 325, I. P. C. and con- 
verted the case into a calendar case. In r^ 
vision the Additional District Magistrate di- 
rected that the accused be committed to the 
Court of Session. The accused person then 
came up in revision to this court and Happen 
J. who heard the petition dismissed it on the 
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1 . r, c. was concerned the accused had * been 

therefore the Additional 
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(11) The next case of this Court that requires 

to be examined appears in — ‘In re Javarlman. 

air 1949 Mad 66 (D)^ There lome Se 

^rsons were charged before a Firft ClasI 

offences under Ss. 147, 148 149 

332 225 and 379, I. P. c. The Magistrate 

^scharged accus^ 5 to 12 and framed charges 

agamst the remaining four accused under vari- 

ous sections of the Code At that stage the 

prosecution filed an application before the Dii! 

^ict Magistrate under Ss. 435 and 436 Cr P 

C praying that the order of discharge te 

set aside. The learned Additional Di^trir*!* 

Magistrate did so and directed the First Class 

Magistrate to enquire into the matter afresh 

The accused persons then came to this Court 

C^vinda Mraon J. in allowing the petition 
observed as follows: peunon 

opinion the proper time at which 
the propriety of a discharge like the one 

is agitated in revision 

IS only after the court of enauirv nr trial 

has finally disposed of the matter. It would 
not be proper for a Magistrate dischareinff 
some accused and framing charges ala^ncf 
others to express any definite nni‘r„v®^ 
garding the credibility or^therXe of the' 
witnesses examined for the prosecution “it 
may that a Magistrate may be inclined 
to believe the evidence as ag4ist some ^ 

t1?^ not believe the same as re- 

sf™-' ~ L •'S 

Whom charges have been 
Xram©d. In a similar case in — 

V. Emperor’, AIR 1938 Mad 396^(E) Ven^ 

katararnana Rao J. has laid down teaT h 

would be competent to a magistrate te 

charge some accused an^Tame charges' 

agamst others without giving any reasons 

ed is disSef of b^i finarSThe^te“"l 
thereof the reasons in ^regard to 

S " * •"“M'S the eSitt lr?i, S 

The learned Judge went on to observe* 

“me B “Jn’et™ 

order of disc a ge nd if it s the final ordee 
m the case he is bound to giv^his reason? 

The moment he pronounces the fiL[ oX' 
he becomes ‘functus officio’ and he is no 
longer m charge of the case. But in a caso 
of this nature (where the charges have Wo 
framed in the case of some) I am 

that he has not become ‘functus 

*t would be open to him to de- 
ler his reasons.” ^ 


I am m entire agreement with the observa- 
tions made by the learned Judge I would 

that the Additional District 
Magistrate was not justified in setting aside 

A/a°maner the present case. 

would always be better if the appSoiS 

df.w for setting aside Lders ^ 

^scharge in cases where charges have been 
framed against some of the accused along 
or against all the accused under some sef^ 
tions alone, were made only after the court 
finally disposes of the matter.” 

f’o opfired that Govinda Menon J. did 
not say that where the Magistrate framed 
charges under some sections and declined to 

under other sections there has 
been no d^charge as regards matters in res- 
pect of which the Magistrate had refused to 

Se ^ th" teamed 

Judge intended to lay down any firm and in- 

^a<fe the observations 
which I have just quoted. At what stage the 
revisional authority should be moved and at 
what stage it should interfere would in a ve^ 
matenal degree depend upon the facts peculi^ 
to each case. It may be added that in the 
instant case the Sub-Magistrate has given full 
reasons for the view he took. That Govinda 

intend to lay down any rule 

decision appears from what he 

W49 Mad 430 " Rarameswarayya In re,’, AIR 

^ observed: 

When the Sub-Magistrate framed a charge 
under S. 337, I. P. C., and did not frarne onl 

action amounted 

unde accused of an offence 

under the latter section. In that case it is 

^ 4 q° 7 ^Pr Magistrate under Ss. 436 

and 437 Cr P. C., either to order a further 

enquiry or to order commitment to the court 

of sessions. The fact that the court of first 

iMtance has convicted the accused of an 

offence under S. 337, I. P. C. will not in any 

way interfere with the order of discharge 
under S. 307, I. P. C.” uiscnarge 

02) The last decision of this court is re- 

in re’, AIR 1953 MadI 
26 (G). 'That proceeds on the view that where 
the committing Magistrate holds that no c^e 
has been made out against the accused fo? 
an offence exclusively triable by the Court of 
Sessions and framed charges only in reject 
of offences triable by him there has bTen 1 
discharge on the graver offence, and, in such 
circumstances the District Magistrate s com 

petent to interfere in revision 

order of discharge and S’ the co^itte? 
of the accused to sessions. committal 

(13) It wRl thus be seen that the decisions 

damitv prosecuted for 

Magistrate found that no sessions 

Pnma facie established and so 

the accused only for 
offences under Ss. 380 and 448 I, P, C. Finally 

accused on these charges also’ 
Therea^r he gave sanction to prosecute the 
complainant under S. 211, I. P c. The com 
Plainant moved the sessions Judge in re\S. 
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The Sessions Judge then proceeded to consider 
the whole case. He considered that a proper 


enquiry had not been made, that all the evid- 
ence available had not been taken and that H 
that had been done, a sessions case might be 
established. Therefore, he directed the Magis- 
trate to make further enquiry and proceed in 
accordance with the result of that enquiry. The 
accused then went to the Calcutta High Court 
in revision. The learned Judges observed: 

“We have no doubt that the Sessions Judge 
in this matter has exercised a jurisdiction 
which was not vested in him by law. If he 
proceeded to exercise the powers of revision 
as he seems to have done, he was compe- 
tent to send for the record for any of the 
purposes mentioned in S. 435. But he was 
not competent under S. 436 to direct a fresh 
enquiry to be made, inasmuch as the accus- 
ed had not been improperly discharged of 
an offence triable exclusively by a court of 
session but had been acquitted of an offence 
within the Magistrate’s jurisdiction in pro- 
ceedings as already pointed out under Ss. 209, 
234 and 258. The Sessions Judge, as a mat- 
ter of fact has exercised a jurisdiction vest- 
ed in him as an appellate court under S. 423, 
as if an appeal had been presented to him 
from the order of acquittal passed by the 
magistrate.*’ 

When we examine this passage carefully it 
will be seen that it is not an unqualified autho- 
rity for the proposition that so long as there 
has not been a discharge from the whole of 
the case a Sessions Judge or a District Magis- 
trate cannot interfere in revision even though 
a committing Magistrate improperly discharges 
an accused of offences triable exclusively by 
a Court of Session. It will be noticed that the 
learned Judges took the view that the accus- 
-ed 1 ad not been improperly discharged. If 
the accused had not been improperly discharg- 
ed, obviously neither the Sessions Judge, nor 
the District Magistrate could interfere in re- 
vision. In so far as it can be treated as an 
authority for the view which Mr. Chinnappa 
Reddy tried to persuade us to accept, it was 
dissented from in — ‘24 Mad 136 (A)*, and, 
speaking for myself, I prefer the view that has 
been taken by this Court. 

(13) The last of the decisions which Mr. 
Chinnappa Reddi cited and which needs exa- 
mination is reported in — ‘Nahar Singh v. The 
State*, AIR 1952 All 231 (I). The facts there 
were these: The police laid a charge sheet 
against the accused under S, 304. I. P. C. The 
Magistrate commenced proceedings under 
Chapter 18, Cr. P. C. He recorded the evid- 
ence for the prosecution and the defence and 
framed a charge under S. 304-A, I. P. C. He 
did not however pass an order explaining why 
he thought that the offence did not fall under 
S. 304 but only under S. 304-A. I. P. C, A 
son of the deceased moved the Sessions Judge 
in revision, who took the view that the omis- 
sion of the Magistrate to farme a charge under 
S 304, I. P. C. amounted to a discharge of 
the accused in respect of that offence. He 
therefore directed the committal of the accus- 
ed, The accused then went to the High Court, 
which set aside the order of the Sessions Judge 
on the ground that there had been no dis- 
charge bv the Magistrate of the accused in 
respect of the offence under S. 304, I. P. C, 

(14) T have read with great care the judgments 
of Ml the three learned Judges, but I must say 
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that I am not persuaded by their reasoning. 

One IS tempted to ask: if there was no dis- 
charge of the accused in respect of the offence 
under S. 304, I. P. C., what happened to that 
charge or accusation? One answer suggested by 
Desai J. is that an acquittal would be implied ' 
But surely this is hardly a satisfactory answer 
since the Magistrate enquiring into an offence 
exclusively triable by a court of session has 
no power either to convict or to acquit. How 
can there be an acquittal by a Court which 
is not competent to pass such an order? How 
again can an acquittal be implied where a dis- 
charge cannot be implied, since acquittal and 
discharge both imply an exoneration of the 
accused, one main difference between the two 
forms of exoneration being that in the case 
of an acquittal the accused is entitled to the 
protection conferred by S. 403, Cr. P. C.? This 
is not by any means the end of the difficulties 
which the view taken in the Allahabad High 
Court would raise. If a committing Magis- 
trate improperly refuses to frame a charge in 
respect of an offence exclusively triable by a 
court of Session and tries the accused for a 
minor offence, and finally disposes of those 
offences how can his mistake be put right? 
Desai J. suggested that the complainant can 
file another complaint, but ordinarily that com- 
plaint would have to be presented to the same 
Magistrate, and it can hardly be expected that 
he would take a different view merely be- 
cause a new copy of the old complaint is hand- 
ed over to him. Desai J. also suggested that 
a commitment can be ordered by the High 
Court; but consistently ynXh the view taken 
in that decision how this can be done? As 
I explained before, if a discharge cannot be 
implied an acquittal cannot be implied either, 
and, if there has been neither a discharge nor 
an acquittal, what order can the High Court 
set aside? 

Desai J, finally suggested that the Govern- 
ment can file an appeal against the acquittal, 
but, as already pointed out, the assumption that 
there has been an acquittal cannot be justi- 
fied at all. 

Desai J. who delivered the leading judgment 
in the case, remarked : 

“If he (the Magistrate) retains the power of 
commitment, it would be difficult to say that 
the accused has been discharged,** 

With all respect, I regret my inability to fol- 
low this. S. 347, Cr. P. C., merely gives the 
Magistrate a further opportunity to reconsider 
his decision. It does not imply that a deci- 
sion has not already been arrived at or given. 
Besides the circumstances that the Code gives 
the Committing Magistrate an opportunity to 
re-examine his earlier view, does not in any 
way take away the revisional powers ei^er 
of the District Magistrate or of the Sessions 
Judge.* 

With the views expressed by Desai J.: 

“that so long as some charge has been framed 
to cover the allegation there is no discharge” 
(page 236, col. 2); that *‘the discharge con- 
templated under the Code is discharge from 
the case without regard to the offence** (page 
238, Col. 1) and that, “Even if the Magis- 
trate writes out a detailed order giving rea- 
sons for framing a charge for minor offence . 
and for not framing a charge for the m&jj^ 
offence and even if he says that he dis- 
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^arges the accused of the major offence, 
there is no discharge.’^ 

3 r^ret, with all respect, my inability to agree. 

u view that has been well 

’^tablished in this Court and would answer 
the question raised in the affirmative. 

p 6 ) RAJAGOPALAN J : I agree with Bala- 
'Krishna Aiyar J. 

(17) CHANDRA REDDY J.: I agree with 
the order proposed by my learned brother Bala- 
'Aiisnnd Ayyar J. I shall howsvsr give my rea* 
;S 0 iis in support of the conclusion 

(18) The question for consideration before the 
■Sull Bench is: 

“Where under S. 209(1) Cr. P C. a maeis- 
trate finds that there are "not’ sufficient 
groM^ for committing the accused person 
for trial and directs that such person should 
be tried before himself or some other magis- 
mte can the revisional powers under S 437 

p X*’- , . exercised before the conclusion 
or the trial before such magistrate?’* 

(19) The circumstances that led up to this 
^question are the following : The petitioners 
were charge^h^ted before the StatioLry S 
Magistrate of Pulivendla for offences under Ss. 
14/, 148, 324 and 302 read with S 34 T P n 
After hearing the prosecuti^ case the sfatio 

^ f out against 

tte p^itioners under S. 302 read with S. 

^ offends against them which were not 
‘CTcIusively tnable by the Sessions Judge So 

si I 48 petitioners indl? 

regards the graver offence 
under S. 302 read with S. 34 I. P c thf^ m-rt_ 

■s^tion moved the District Magistrate to^re- 

Stationary Sub-Magis- 

Sub-Magistrate and directed that 
should be committed to take 

th?t Sessions court. Against 

^at order the present revision case has been 

p by Mr Chinnappa Reddy that S 437 

not confer jurisdiction the 
Magistrate to interfere with an order 

ofp SaS-ux vil 

^ It IS always opn to him under S 347 

by ,h. StSErsuViSS” S 
It IS the provisions of this section tbaf 
-the subject-matter of this ^quiry ' 

(21) The learned counsel urges that ! 

y (1) , The order amounts to a discharge 'and ' 
»t« competent for the District Malistrafo < 

437 ^(:r W lender S. i 

40/, ur. F, (2) If the Magistrate dGpiH<aQ ^ 

to ProcMd with the trial of the case before 

lUTOelf there can be no discharge which can be 

revised under S. 437, Cr. P. C (3)^ The £ * 

«l»arge of graver offences springs into exist- t 
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" t^nli Anally either in a 

conviction or an acquittal in respect of lesser 

offends before the Magistrate and it is only 
^ • ^^^niination of these proceedings that 

r the revisional jurisdiction under S 437 Cr P 
C. could be invoked. ' ^ 

According to the learned counsel the first 
view is opposed to the plain meaning of the - 
' \ 209 and to the signification of thi 

■ which occurs in other parts 

’ iLes^ ^e®invit'^G^ “ in some of the decided 

invited our attention to Ss 213 

. 253, 259 and 333 where the word “discharge” 

IS used and argues that since in those sections 

. that expression is meant a totai dropping of aU 

; the proceedings, the same meaning must be 

^also “discharge” in S. 209, 

(22) Before I meet this argument I will 

refer fo the terms of S. 209. S 209 Cr P C 
runs thus: ‘ . •r*. 

'* 900 ^^^ evidence referred to in S. 
h??’ sub-secs. (1) (3) has been taken and he 
has (if necessary) examined the accused for 
the purpose of enabling him to explain any 
circumstances appearing in the evidence 
apinst him, such Magistrate shall, if he finds 
that there are not sufficient grounds for 
conmitting the accused person for trial re- 
cord his reasons and discharge him, unless 

Magistrate that such person 
should be tried before himself or some other 
Magistrate, in which case he shall proceed 

accordingly. t' u. 

(2) Nothing in this section 'shall be deemed 
to prevent a Magistrate from discharging 
the accused at any previous stage of the case 
It, for reasons to be recorded by such Magis- 
less^’’ ‘=°“siders the charge to be ground- 

Can it be predicated that the word “discharge” 

IS used as synonymous with the total dropping 
of all proc^dmgs in all the sections referred 
to above? On an examination of all the material 

sections, it appears to my mind that the ex- 
pression is not used in the same sense in all 
foe actions wherever that expression occurs 
For instance S. 494 of the Code says : 

Pr^ecutor may, with the con- 
sent of the court, in cases tried by jury be- 
fore the return of the verdict, and in othw 
cases before the judgment is pronounced 
vuthdraw from the prosecution of any pS 
either generally or in respect of any one o? 
more of the offences for which he is tried- 
and upon such withdrawal, (a) if it is made 

K ® framed the accused 

shall be discharged in respect of such offence 

or offences; (b) if it is made after a chlr^ 
has been framed, and when under this CodI 
no charge is required, he shall be acquitted 
in respect of such offence or offences ’’ 

It IS manifest from this section that it does not 

.i - , “ to a Public Prosecutor 

^th the leave of the Court to withS J 

^arge in respect of one offence and proceed 

the same 

dual. Therefore, I am unable to accede to the 

Ilffi'previsfons^fV ^"1"- 

to the Magistrate” in S 209 Cr p c 
that the Legislature in' so 
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tended to exclude the possibility of a discharge 
when the Magistrate frames charges for a lesser 
offence and proceeds himself with the trial of 
the case. It was also maintained by him that 
the decision of the Magistrate to fi'ame charges 
for a lesser offence and proceed with the trial 
of the case himself would not amount to a 
discharge of the graver offence, in view of the 
provisions of S. 347, Criminal P. C. Section 347, 
Criminal P. C. provides : 

“(1) If in any inquiry before a Magistrate cr 
in any trial before a Magistrate before 
signing judgment, it appears to him at any 
stage of the proceedings that the case is one 
which ought to be tried by the Court of Ses- 
sion or High Court, and if he is empowered 
to commit for trial, he shall commit the 
accused under the provisions hereinbefore 
contained.” 

The learned counsel poses the question as to 
how a Magistrate could revise his own order 
and commit the accused. 

(24) For these' arguments reliance was placed 
on the Full Bench rui ng of the Allahabad 
High Court in — ‘AIR 1952 All 231 (I)’. Tnere 
the learned Judges laid down that when a 
person is accused of a major offence before a 
Magistrate and the latter chooses to frame a 
charge for a minor offence and proceeds to try 
theolfender himself it does not amount to a dis- 
charge because the case is proceeding against him 
on the same facts and consequently it is not 
competent for the District Magistrate or the 
Sessions Judge to exercise revisional jurisdic- 
tion und^r S. 437, Criminal P. C. The ‘ratio- 
decidendi’ of this decision is: (a) When an 
accused is convicted, or acquitted of an offence 
he must be deemed to have been acquitted of 
all the other offences which could have been 
made out from the evidence on record; and as 
a person cannot be said to be both discharged 
and acquitted it follows that there was no dis- 
charge at all in such a case, (b) If the Dis- 
trict Magistrate or the Sessions Judge could 
order an enquiry into the charge for the graver 
offence, there would be two trials and the Legis- 
lature could not have intended that the accused 
should be subjected to two trials, (c) If the 
Magistrate retains the power for commitment it 
would be difficult to say that the accused has 
been discharged and besides it is open to the 
Magistrate to commit the accused at a later 
stage under S. 347, Cr. P. C. (d) A comparison 
of the various sections in which the word “dis- 
charge” is used indicates that it was onl.v a 
complete drooping of all the proceedings that 
was contemplated by that expiTSsion whenev^ 
it is used. The learned counsel for the peti- 
tioners largely based his arguments on the rea- 
soning of the Full Bench. 

In support of the view that the decision not 
to commit the accused to the sessions for trial 
for graver offence does not result in discharge 
of that offence but amounts to an acquittal, 
reliance was also placed by the learn'^d Judges 
in that last mentioned case on a ruling of the 
Privy Council in — ‘Kishan Singh v. Emperor*, 
AIR 1928 PC 254 (J). With great resoect to 
the learned Judges, I must observe that this rul- 
ing has no bearing at all on the point. All that 
was laid down by their Lordships of the Judi- 
cial Committee was that the High Court should 
not interfere in revision with an order of ac- 
quittal when there was appeal competent 
against such an order. I fail to see how there 


can be said to be an acquittal of an offence 
in respect of which there has been no charge, 
no trial and above all when the Magistrate be- 
fore whom the accusation is made has no juris- 
diction either to acquit or convict. In this con^ 
nection, I may refer to the opinion expressed 
in the leading judgment in — ‘AIR 1952 All 231 
(I)’, that the prosecution is not precluded from fil- 
ing a charge sheet against the accused for the 
graver offence on the same set of facts as S. 

403, Cr. P. C., is not a bar to such a course. 

It appears to me that these two opinions are 
irreconcilable. The learned Judges say that 
there could not be both discharge or acquittal 
in respect of an offence. It means that there 
can be either an acquittal or a discharge. Hence 
if there is no acquittal there must be a dis- 
charge even if it is not so expressed. ^ If the 
basic assumption that there is an acquittal in 
such a situations goes, it follows there is a dis- 
charge. 

As regards the difficulty of the two trials 
envisaged in the judgment it looks to me that 
it is not a substantial one. It is not necessary 
to proceed with two trials simultaneously. The 
revising authority can stay the proceedings be- 
fore the Magistrate and if as a result of the 
revision petition there is a direction for the 
committal of the 'accused person to take his 
trial before the Sessions court for graver off- 
ences. the Magistrate can commit the accused 
to the sessions for that offence also. 

With reference to the argument based on S. 
347, Cr. P. C., that section confers a general 
power on the Magistrate to commit an accused 
person at a later stage not only in the case 
of an accusation of an offence exclusively tri- 
able by the Sessions Court but in a case where 
the charge sheet laid is for an offence triable 
by a Magistrate as well. Merely because an 
enabling provision is enacted in S. 347, Cr. P. 

C that does not take away the power of a 
superior Magistrate or a Sessions Judge to cor- 
rect any error committed by the Magistrate. It 
is also my opinion that the power confeir^ 
upon a Magistrate under S. 347, Cr. P. C. is 
not in any way inconsistent with the view that 
the decision to frame a charge for lesser offence 
is tantamount to an implied discharge of a 
graver offence. 

(25) 1 may remark that the view taken ia 

— ‘AIR 1952 All 231 (F. B.> (I), is oppos^ 
to tbe uniform co 'rse of decisions of our court 
on this subject the leading authority being — 
‘24 Mad 136 (A)’. The reasons given by the 
learned Judges for dissenting from — *24 Mad 
136 (A)*, do not commend themselves to dm. 
Further, a view contrary to that expressed ia 

— ‘AIR 1952 All 231 (F. B.) (I)*, was taken at 
least in two cases in that court in — 

Narain v. Radhamohan*, AIR 1919 All 66 
which following —.‘24 Mad 136 (AV. to w^h 
reference will be made immediately held 

the order of the Magistrate framing a charge 
a lesser offence amounts to a discharge of the 
accused for more serious offence. To the saiM 
effect is the decision of Sapru J. in — Ainff 
Hasan v. Rex’, AIR 1948 AU 405 (L). In 
case also reference is made to — 24 Mad 135 

(AY. 

(26) ‘24 Mad 136 (A)’ came up before a spe- 
cial Bench composed of White C. J., ^braina- 
niam and Davies JJ. on a difference of opuuon 
between Benson and Moore JJ.> on the interpx®- 

nf s 9 m. Cr P. C. There three persons 




were charged before a Magistrate for theft of a 
promissory note executed by the predecessor-in- 
interest of one of them in favour of the pre- 
decessor-in-interest of the complainant. The 
prosecution wanted that a charge should be 
framed under S. 477, I. P. C. But the Magis- 
trate declined to do so on the ground that 
there was no evidence to justifv such a charge 
Ultimately he acquitted them. Thereupon the 
Sessions Judge was moved to direct the Magis- 
trate to commit the accused for an offence of 
secreting and destroying the promissory note 
The Sessions Judge allowed the revision peti- 
tion and directed the commitment under S. 477, 
I. P. C The question . that was raised before 
the B^ch was that the Sessions Judge had no 
jurisdiction to order the committal for trial in 
that there was no discharge as contemplated 
jn S. 209, Cr. P C. Benson J. negatived this 
O^ntention and dismissed the petition on the 
po^ind that the Sessions Judge had jurisdiction 
to make the order, while Moore J. thought that 
there was no discharge by the Magistrate with- 
in the meaning of S. 209, Cr P. C. and it 
was therefore not competent to the Sessions 
Judge to exercise powers under S. 437, Cr P C 
The Special Bench agreed with the view* taken 
by Benson J. The position was summed uo 
by the learned Judge thus : 

If, in the opinion of the Magistrate, there is ro 
evidence to warrant a charge for an offence 
exclusiyely triable by a Court cf Sess?ori hi 
may discharge’ the accused in respect of* 
alleged offences & having done lof maf pro 
as regards the minor offence or ounces 

appropriate chap- 
ter. In fact, a Magistrate cannot proceed to 
act under the latter part of sub-sec 1 of S 
209 until he has ‘discharged’ toe accused 
under the former part of the sub-section.” 

In my opinion this embodies toe correct ex- 
position of law enacted in S. 209. In tUs ca^ 
toe Bench decision in — ‘Queen-Empress v 
Hanumantha Reddi’, 23 Mad 225 (M) which 
merely followed - ‘20 Cal 633 (H)\ was dis- 

'■aspect to th4 learned 
T l^st mentioned two cases, 

based on misconcepu 
omission to frame a 
cha^e for a graver offence under S. 209, Cr 

P C. as they thought that a decision of the 
Magistrate not to commit the accused person 

charges for minor o^ces 
Sor o'ffen^^ amounted to an acquittal of toe 

J*?® ~ ‘24 Mad 136 (A)’, was 

followed in — ‘AIR 1920 Mad 94 (B)’ Krishna^ 

behalf of 

r^3*ed that when a Magistrate 
evidence of the prosecution and 
tod not frame a charge for toe major offence 
that amounted in law to an order of dischar^ 
on those counts despite the omission of the 
Magistrate to make express order of dischar^ 

I may have to refer to another portion of the 
judgment in this cese which has given rise tr> 
the contention that the revisional jurisdiction 
could be invoked only after toe termination of 
the proceedings before a Magistrate, at anothCT 
place. 

(28) In ‘ ‘Ganga Datta v. Emperor* AIR 
1936 Nag 87 (N) Gruer J. of Nagpur High Court 
following -the ruling in — ‘24 Mad 136 (A)’, laid 
down that framing of charges on a minor section 
IS equivalent to the discharge of the accused 
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on major counts. A Bench of the Lahore High 
Court also accepted the principle laid down in 
— ‘24 Mad 136 (A)’. 

‘24 Mad 136 (A)’ was followed by Happell 
J- in ‘AIR 1945 Mad 459 (C)’, by Govinda 
Menon J. in — ‘AIR 1949 Mad 430 (F)’, and by 
Ramaswami J in — ‘AIR 1953 Mad 26 (G)’. 
There are some other decisions bearing on this 
topic to which I need not refer. Suffice it to 
say that the weight of authority is in favour 
of the view we have taken in this case. 

(29) Mr. Chinnappa Reddi contends that the 
ruling in — ‘24. Mad 136 (A)’, requires recon- 
sideration as the learned Judges failed to con- 
sider the meaning of the expression “discharge” 
which occurs in various sections of the Code 
and also the meaning of the word “unless” in 
S. 209. As regards the first part of it, I have 
already stated_ that this term has not got the 
same connotation as used in different sections 
of the Code. With reference to the other argu- 
ment, It looks to me that the clause “unless it 

** context only means 

& then proceed to try him for other offences.” 

(30) In this cqntitxt, the last part of S. 437 
(U “to be committed for trial upon the matter 

in the opinion of the 

; improperly discharged” may be 

considered. In my opinion the expression 
matter is wide enough to include any offence 
and is not used in the specific sense to mean 
the allegations constituting the accusation. For 
these reasons I hold that the re^usal of the 
Magistrate to frame charges for the more seri- 
ous offence is tantamount to an implied dis- 
charge and the failure of the Magistrate to pass 
an express order of’ discharge and to record 
reasons therefor does not in any way affect the 
matter. 

^ (31) The next point is whether the jurisdic- 
tion of the Magistrate cannot be invoked till 
the proceedings before the Magistrate come to 
an end. As already pointed out. the basis of 
this argument is mainly the opinion expressed 
by the Bench in — ‘AIR 1920 Mad 94 (B)’. 

The relevant passage in that decision is at page 
95 : 

“Now; it will be notified that at toe time the 
application was made there was no express 
order of discharge as to S. 304 I. p. 

C. nor could an order of discharge 
be implied under the authority of — 

‘24 Mad 136 (A)’, above referred to as the 
trial had not come to a close, as in that case 
& it wa^s still open to the Sub-Magistrate to 
frame further charges and commit under S 

/ooN ?"• thought fit to do so.” 

(32) In my opinion the fact that the Ma^is- 

Q ^ commitment under 

K ■ ^ stage has really 

no material beanng on this question, and I 

have already adverted to this asuect of the 

matter, I fail to see any rational basis for 

there is an implied order 
of discharge it does not stand to reason that 
the prosecuticm has to wait till the termination 
of the proce^ings before, the Magistrate The 
Xl^w taken by the learned Judges implies that 
the or^r of discharge springs into existence 
only after the proceedings before the Magis- 
trate end either in an arauittal or on a con- 
\nction. It looks to me that the very basis of 
the lud^ent in that case that there is an im- 

J « • ^ ^ in the circumstances stated 

there is opposed to the notion that the order of 
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discharge comes into effect only at the end of 
the proceedings before the Magistrate, This 
"theory can be supported only on the assump- 
tion that it is only the conviction or acquittal 
of the minor offence by a Magistrate that would 
give rise to an order of discharge. If that 
basis is not accepted, there can be no impedi- 
ment in the way of the exercise of revisional 
powers under S. 437, Cr. P. C. Mr. Chinna- 
ppa Reddy next called in aid some observations 
of Govinda Menon J, in — ‘AIR 1949 Madras 
30 at p. 67 (D)\ 

“As a matter of practice and convenience it 
would always be better if the applications by 
the prosecution for setting aside orders of 
discharge in cases where charges have been 
framed against some of the accused alone or 
against all the accused under some sections 
alone, were made only after the court finally 
disposes of the matter.” 

But I do not think the learned Judge intend- 
ed to lay down any invariable rule. These re- 
marks should be understood with reference to 
the circumstances of the case. 

(33) It follows that it is competent for the Dis- 
trict Magistrate or the Sessions Judge to re- 
vise the order of discharge without waiting for 
the termination of the proceedings before the 
Magistrate. That, in my opinion, is the only 
logical result of the view that the decision 
to proceed under the latter part of S. 209(1) 
Cr. P. C. amounts to an order of discharge. 

■ Thus the question is answered in the affirma- 
tive. 

A / V.S.B. Answered accordingly. 
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Debt I.aws — Madras Agriculturists’ Relief 
Act (4 of 1938), Ss. 19, 20 — Retrospective 
effect — (Madras Merged States (Laws) Act 
(35 of 1949), S. 6) — (Madras General Clauses 
Act (1 of 1891), S. 8) — (General Clauses Act 
(1897), S. 6) — (CivU P. C. (1908), Pre.). 

Decree in 1945 — Plea that defendants 
were entitled 'to relief under provisions of 
Pudukottai Agriculturists' Relief Regula- 
tions (15 of 1938) rejected and defendants 
held not to be agriculturists — Applica- 
tion under S. 20 of Madras Agriculturists' 
Relief Act for stay of execution pi^ceed- 
ings to enable defendant to file application 
under S. 19 of the Act — Held that the 
Madras Agriculturists’ Relief Act 4 of 1938 
which came into force in the territory of 
Pudukottai on 1-1-1950 was applicable to 
this case, and the application made by the 
appellant under S. 20 of that Act must 
have been granted. AIR 1937 Mad 232 
(FB) and AIR 1949 FC 135, Foil. 

(Paras 5, 6, 7, 12, 14, 16, 19) 

Anno: G. C. Act, S. 6 N. 2; C. P. C., 
Pre., N. 3. 

K. S. Ramabhadra Iyer, A. Sundaram Iyer 
and V, Sundara Vyas, for Appellant; K. V. 
Ramachandra Iyer, for Respondent. 
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(A) (’37) AIR *1937 Mad 232: 1937-1 Mad LJ 
105 (FB) 


(B) (1899) 1 QB 406: 68 U QB 257 

(C) C49) AIR 1949 FC 135: 1949 FCR 292 
(FC) 

JIjDGMENT : This case has given me some 
difficulty mainly because of an omnibus appli- 
cation of a set of laws in force in a particular 
State to another State which had its own set 
of corresponding laws differing in material 
particulars, without any attempt to make 
necessary amendments and alterations. 

(2) There is no dispute as to the facts. The 
appellant is one of the judgment-debtors and 
the respondent is the decree-holder in 0. S. 
No. 341 of 1944 on the file of the Chief Court 
of Pudukottai which wAs a suit to recover the 
amount due in respect of three deposits. The 
decree was passed on 31-3-1945. On behalf ot 
the defendants, a plea was raised that they 
would be entitled to relief under the provi- 
sions of the Pudukottai Agriculturists’ Relief 
Regulations 15 of 1938. The Court held that 
the defendants could not be considered to be 
agriculturists and rejected the plea. There 
was an appeal by the defendants which was 
dismissed. The particular plea under the above 
Regulation was not pressed before the appel- 
late court. In 1947, the State of Pudukottai 
was merged in British India and thereafter 
began to be administered as part of the Pro- 
vince of Madras. Nevertheless, the laws in 
force in that State continued in force until 
eventually the Madras Merged States (Laws) 
Act 35 of 1949 was passed by which certain 
Acts both of the Central Legislature and of 
Madras were made applicable to the territory 
which was once Pudukottai State from 1-1- 
1950 and the corresponding laws of the Pudu- 
kottai State were repealed. It is necessary to 
refer to the following sections of this Act : 

“3. So much of the enactments specified in 
the First Schedule as extends to the Pro- 
vince of Madras and relates to matters with 
respect to which the Provincial Legislature 
has power to make laws for the Province, is 
hereby extended to, and shall be in force, in, 
the merged State of States specified in the 
corresponding entry in the first column 
thereof. 

5. ' If, immediately before the commence- 
ment of this Act, there is in force in any 
merged State, an Act, Ordinance, Regulation 
or other law corresponding to an enactment 
specified in the First Schedule, whether such 
Act, ordinance, regulation or other law is m 
force by virtue of an Order under the Extra 
Provincial Jurisdiction Act, 1947, or by 
virtue of any other legislative power, such 
corresponding law shall, upon the com- 
mencement of this Act, stand repealed to the 
extent to which the law relates to matters 
with respect to which the Provincial Legis-. 
lature has power to make laws for the Pro- 
vince.” 

One of the enactments mentioned in the s^e- 
dule is Madras Act 4 of 1938, the Madras 
Agriculturists’ Relief Act. 

(3) The decree in O. S. No. 341 of 1944 w^ 
being executed by means of successive peti- 
tions, the last of which was E. P. No. 274 of 
1950. The appellant before us, who was im- 
pleaded as the seventh defendant on the death 
of his father, the first defendant filed an appli- 
cation, E. A. No. 1152 of 1950 in the coiM « 
the Subordinate Judge of Pudukottai under^ 
20 of the Madras Agriculturists* Relief Act 
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stay of execution proceedings in E. P. No. 274 
of 1950 to enable him to file an application un- 

that Act. The respondent-decree- 
holder opposed the application ‘inter aha’ cn 
1 x 16 ground that the application was incom- 
petent and misconceived. The learned Sub- 
ordmate Judge held that the Madras Agri- 
culturists’ Relief Act was not applicable to the 
case and dismissed the application with costs, 
without going into the merits. His decision 
was based mainly on the saving provisions con- 
tained in clause (a) of S. 6(1) of the Merged 

The repeal by S. 5 of this Act of any cor- 

in any merged State 

ir^ediately before the commencement of 
this Act shall not affect 

xy operation of any such law ” 

He held inasmuch as the debt in question had 
already been dealt with in the suit under the 
Pudukottai Regulation, it was a case in which 
the previous law had operated and determin- 
ed the rights of parties and the new Act was 

J"® affect transactions already 

previous corresponding 

contended on behalf of the ap- 

Merged States 

Act the Madras Agriculturists Relief Act 

Pudukottai on 1st January 
1950 and simultaneously the corresnondini 

^^Sulation stood repealed under S. 

-5 of the Act, and therefore on and after 1st 
January 1950 the appellant could claim relilf 
under Madras Act 4 of 1938. Section finUa^ 
of the Merged States Act, hf /urthe/ co2 

to this case, because 
no previous operation of the 
Pudukottai Regulation. What was held in the 
suit was that the Regulation did not apply to 

lhaf it could not be^ Lid 

that the previous law operated on the case. 

from 1st January 
W50 the Madras Agriculturists Relief A^ 

deemed to be in force in the territory 
which was formerly the State of Pudukottai 
^ction .19(1) of the Act, which was a part of 
the original Madras Act 4 of 1938 before it was 
amended by Act 23 of 1948 confers a rigL on 

^Sainst whom a decrfe had 

before the commencement of the 

Act for the repayment of a debt to apply for 
amendment of the decree in accordance with 
I the provisions of the Act. The words “before 
ithe commencement of this Act” must obviousW 
be construed in this case as “before 1-1-1950” 
If, on the other hand, the words are taken lit^ 
rally and to mean the commencement nf tvi« 
Madras Act in 1938, then there would be the 
anomaly that S. 13 would be applicable with- 

^nity of invoking the benefit of that secti^on 
This conclusion is also supported by thl pro* 
vision made m S. 7 of the Merged Statls Act 
which enacts that for the purpose of 

tating the application in any merged State ^of 
any of the Acts made applicable by thrAet 
any court or other. authLity ma/ coLtIue 
such enactment with such alterLions not 

affecting the substance as may be necLs^rJ 
or proper to adopt it to the matter before tS 
court or other ^thority. As the decree to 
this case was certainly passed before 1 - 1-1950 
the application made by the appellant was 
prma facie maintainable. But the iLinId 
Judge considered that the saving provision in 


S. 6(1) (a) of the Merged States Act prevented 
me application of the Madras Agriculturists 
Relief Act to this case, because the matter had 
been dealt with already under the Pudukottai 
Regulation. He called into aid the well-estab- 
lished rule of statutory construction that no 
Act should be presumed to have a retrospec- 
tive operation and held that the new Act 
could not be construed as depriving any party 
of rights which had vested in him by reason 
of proceedings taken under the repealed law 
(5) No rule of construction is more firmly 
estabhshed than this that a retrospective ope- 
ration is not to be given to a statute so as to 
impair an existing right. That is the general 
rule. But no one can deny the competency of 
the Legislature to pass clearly, or by neces- 
sary and distinct intendment, to have retro- 
spective operation; there is nothing inherently 
illegal on that account, 

“A statute is to be deemed to be retrospec- 
tive which takes away or impairs any vest- 
ed right acquired^ under existing laws or 
creates a new obligation or imposes a new 
duty or attaches a new disability in resp‘ect 

nas . considerations already 

passed. (Vide Craies on Statute Law, 4th 
Edn. at page 329). ' 

It is not accurate to call a statute retrospec- 

Uve merely because a part of the material 

facts dates from a time antecedent to the pass- 
ing of the Act. 

cannot be disputed that a statute 
could expressly or by necessary intendment 
be retrospective in the sense that the Act ap- 
phes to transactions and facts prior to the 
date of the coming into force of the enactment. 
One must look to the general scope and pur- 
vjew of the statute and the remedy sought to 
be applied. I fail to see how the rule which 
makes a presumption in favour of a new sta- 
tute not being retrospective applies to a case 
like the Madras Agriculturists Relief Act One 
of the express purposes of that Act is to pro- 
vide for the relief of indebted agriculturists 
by scaling do^ debts due by them even 
when the debts have merged into decrees S 19 
expressly makes the provisions of the Act ap- 
plicable to decrees passed before the Act in 

to decrees 

passed before the commencement of the Act” 
The Act, therefore, is designed to operate on 
decrees which have otherwise become final. In 
a case like this there is no scope for the appli- 
cation of the general presumption against re 
trospective application of a statute. ^ ^ 

(8) It was then urged by ±he respondent that 
when an Act is repealed and a new Act t 
enacted, the provisions of the new Act should 

construed as to take away rights 
which had become vested in parties under the 
provisions of the older enactment. 

(9) The effect of repeal of a statute is com- 
prehensively set out in S. 8, Madras Gene^^l 
Clauses Act. The Merged States Act, by way of 
abundant caution, also makes provision for the 
same result by S. 6 of that Act. Two question! 

ES.tfon'rS o°Sa?S 

anything inconsistent in applv- 
ing the provisions of the new enactment 
such prior operation of the old law. 

(10) Now, what is the right acquired hv 
respondent, the right which becamf vested 
him, because of the rejection of the plL of Lhe 
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defendant based upon the Pudukottai Regula- 
tion? Ail that was adjudicated upon in the 
prior litigation was whether the defendants 
were entitled to obtain relief under that Regu- 
lation as “agriculturists.” It was held by the 
Court that they were not “agriculturists” with- 
in the meaning of the Regulation then in force. 
Does the adjudication mean that the judgment- 
debtors were precluded from ever obtaining 
any relief in future, even under new enact- 
ments? Can it be said that a decision that the 
judgment-debtor is not entitled to a particular 
relief under a particular statute confers any 
absolute indefeasible right on the decree- 
holder? Of course, the rule of res judicata bars 
any attempt to re-adjudicate on the same 
question, confining the question to that which 
directly and substantially was decided on the 
prior occasion. Otherwise, I think that the 
doctrine of vested rights cannot be extended to 
such cases. Take, for instance, a case where a 
person is held to fall outside the purview of an 
enactment, having regard to a particular defini- 
tion in force at the time. If there is subse- 
quently a change in the definition which would 
draw the person within the purview of the 
.statute, can the person maintain the plea that 
he should be excluded from the operation of 
the new definition because it had been held that 
he did not fall within the definition? I think 
not. A decision of a Full Bench of our Court 
appears to support my view. 

(11) In — ‘the Board of Commrs. for the 
H. R. E. B. Madras v. Ratnasami’, AIR 1937 
Mad 232 (FB) (A), the question arose in the 
following circumstances. The Hindu Religious 
Endowments Act of 1927 originally defined an 
“excepted temple” in certain terms in Cl, 5 cf 
S. 9. Sometime in 1927 a temple was held by 
the Board to be an “excepted temple” within 
the meaning of the definition as it then stood. 
By an Amending Act of 1930 a new definition 
of an “excepted temple” was substituted. After 
the Amending Act, the Board held that the 
temple was not an “exce'^ted temple” accord- 
ing to the new definition. Against this decision 
of the Board the trustees of the temple filed 
an application to set it aside on the ground 
that the former decision of the Board had 
become final and the Amending Act could not 
take away the right acquired by the trustees 
under that decision. The District Judge who 
heard the application set aside the order, agree- 
ing with the contentions of the trustees, but 
in revision the Full Bench reversed the decision 
of the District Judge. Dealing with the first 
argument that the former decision had become 
final, Varadachariar J., who delivered the opin- 
ion of the Full Bench said: 

“In the nature of things, the Board could have 
given a decision in 1927 only with reference 
to the definition as it then stood and the 
finality attached by S. 84 to such a decision 
can also have relation only to that definition. 
Properly understood, the decision merely 
means that the institution was an excepted 
temple within the meaning of Act 2 of 1927. 
It cannot be suggested that it is not open to 
the legislature to vary that definition. On 
such variation, the question for determina- 
tion will be whether the institution is an ex- 
cepted temple within the meaning of the new 
definition. A decision that an institution 
.satisfied a particular definition cannot cer- 
tainly mean a decision that it must satisfy 
the new definition.” 


The learned Judges also negatived the con- ' 
tention that the Amending Act could not take 
away the vested rights of the trustees. It was 
held that there was really no question of any 
interference with a vested right or impairing 
obligations which had come into existence 
under a previous state of law. After pointing 
out that there was nothing like a recognised 
legal right or category of right known to gene- 
ral jurisprudence connoted by the expression 
“excepted temple” and that it was merely a 
convenient method of referring to a certain 
class of temples with a view to lay down cer- 
tain rules in relation thereto, the learned Judge 
observed: 

“But it does not seem to us reasonable to 
suggest that there was a kind of guarantee 
that, once the Legislature has thought fit to 
say that a particular temple will be dealt 
with in a particular manner, it should never 
afterwards be dealt with in a different 
manner.” 

(12) The principle that freedom coming with- 
in the mischief of a particular enactment is not 
a right acquired which is saved from the ope- 
ration of a new enactment was applied in — 
‘Starey v. Graham’, (1899)-! QB 406 (B). A 
right acquired, Channell J. explains,^ does not 
mean “right” in the sense in which it is often 
popularly used. He says: 

“In one sense, no doubt, every one has a right 
to do that which the law does not forbid. 
Every one has a right to wear spectacles, for 
instance, but he does not acquire a right to 
wear them by the fact that he does wear 
them. He is only doing something which the 
law does not forbid; and if a law were passed 
forbidding people to wear spectacles, every- 
bedy would stand in precisely the same posi- 
tion whether they had in fact been wearing 
them before the Act or not. If a person has 
been wearing them he has done so, not be- 
cause he had acquired a right to wear them, 
but merely because the law had not forbid- 
den him to do so.” 

Applying the analogy, it may be said that the 
decree-holder before the extension of Madras 
Act 4 of 1938 to Pudukottai had the right to 
execute the decree for the full amount for 
which it was passed. What was decided in the 
prior decision was that he was not preyented 
from doing so by reason of the Regulation of 
1938 By that decision he did not acquire a 
new’ right. The right which he had under the 
decree was held to be not liable to be diminish- 
ed If, subsequently, a new enactment expressly 
curtails that right, it cannot be said that it 
is interfering with a right acquired by him. 

(13) In my opinion, the application of 
Madras Act 4 of 1938 to this case does not, in 
any way, conflict with or circumvent the prior 
decision given under the old Regulation. All 
that was decided was that the Pudukottai Re- 
gulation did not apply to the case. That does 
not mean that no subsequent enactment on tne 
subject can ever apply to the case. To give an 
extreme illustration, suppose a new enactment 
is passed under which all unsatisfied decrees 
are wiped out, would not such a law apply to 
this case merely because it was decided p^i- 
ously that the Pudukottai Regulation of 1938 
which gave a limited relief to the debtOT would 
not apply to the case? The basis of the prior 
decision was that the judgment-debtors wot 
not agriculturists within the meaning of me 
definition of an “agriculturist” in the Regula- 
tion. If, subsequently, a different definition ol 
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an ^'agriculturist” is substituted and the judg- 
ment-debtors came within the scope of that 
decision, it cannot be said that they are not 
entitled to seek relief afresh. 

(14) Madras Act 4 of 1938 is expressly retro- 
spective in the sense that it affects decrees and 
transactions before the commencement of that 
Act. That Act must be deemed to have come 
into force in the territory of Pudukottai from 
1st January 1950. The statute is a piece of 
beneficial legislation and the Federal Court has 
laid down that 

“The words of a remedial statute must be 
construed so far as they reasonably admit so 
as to secure that the relief contemplated by 
the statute shall not be denied to the persons 
■ be relieved”— ‘Ram Taran v. Mrs. 

D, J. Hiir, AIR 1949 FC 135 at p. 139 (C). 

(15) Logically, if the contention of the res- 
pondent is accepted, there should not be any 
difference between a case in which there was 
a decision under the prior Pudukottai Regula- 
tion and a case in which there was not. If a 
person was not an agriculturist within the 
meaning of that Regulation, it would not really 

was an adjudication to 
that effect or not In all cases in which we can 
now hold that the debtors were not agricul- 
turists within the meaning of that Reeulatinn 

m which came into force’ 

by the debtors, because it could be said that 
m all these cases the respective decree-holders 

fuff execute their decrees in 

full. That would mean making a distinction 
between cases in which decrees had been 
passed before 1-1-1950 and cases in which 
decrees have been passed after that date. We 
see nothing m the provisions of the Madras 
Merged States Act or in the general law relat- 
interpretation of statutes which would 
justify such a distinction. In effect such a 

dead letted ^ 

(16) It may be asked, in what cases tVio 

savin/ provision embodied in S 6 (!? %/„? 
the Merged States Act would apply ThL wLfd 
in cases in which relief wirgrlnt^d 
Pudukottai Regulation Nothing ir> 

the reneal nf ■ ^eans that 

Wlaliln ® 

(17) The learned Subordinate Judge wHiIp 

vision of Madras Act 4 of 1938 whkh came ?nto 
italic I 3 the Madras Merged 

nnH to decreir passed 

«■* dommence- 

able to derive any assistance from such of 

mentioned already in 

ras''igLlaUuri"f Kf Zff 

came force in the territory of Podukottai 
on 1-1-1950 is applicable to this ^Ts^ The 
aphcation made by the appeUant undlr S 20 
of that Act must have been granted. We allow 
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the appeal, set aside the order of the learned 

Subordinate Judge and allow the petition filed 

by the respondent. There wiU be no order as 

IZ 'f'tY.s.^e^^ision of ours does not imply 

that the petitioner is an agriculturist. That 

question may have to be decided later if and 

when an application is filed under S. 19 of the 
Act* 

B/D.H.Z. Appeal allowed. 
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of ^ onir s J? ptates Land Act (1 

T, J ’• — Estate — Scattered bits 

of land in Ryotwari village. 

Where the identity of the village origi- 
nally granted in inam had completely dis- 
appeared when in the days of Tippu there 
was a resumption of a moiety and thereafter 
there was a grant by the British Govern- 
ment of scattered bits of land in lieu of 
the unresumed moiety of the original grant 

hlf • u° c°«-'iJ'mation or recognition 
by the British Government of a grant of a 

whole village as such and all that the 

British Government did was to make a 

^rant of portions of what was a ryotwari 

village, the total extent of such portions 

cannot be held to be an inam village within 

the meaning of cl. (d) of S. 3. (Pax a 4) 

The fact that for revenue purposes the 
lands m possession of the agraharamdars 
were treated by the Revenue authorities as 
a separate entity, separate from the ayan 

portions of the villages, cannot 
alter the legal position. For revenue pur- 
poses, m the interests of administrative con- 
venience, the lands held on inam tenure and 
covered by a joint inam patta may be dealt 
with separately as distinct from lands held 
on ryotwari tenure. But this separate 
dealing would not make the total extent of 
the lands held in inam tenure a whole inam 
village. AIR 1950 PC 105, Distinguished. 

A and E. A. Viswanathan, for 

Appellants; R. Desikan, for Respondents 
CASE CITED: 

(A) (’50) AIR 1950 PC 105: 64 Mad LW 1 (PC) 

of^'^uit appeal arises out 

Court of the Subordinate Judge of Ial4i by^22 
persons who were occupying senar^tA^H^ 

ate ^Oti landf lands in their possession 
fn^ ^ Vhi within the mean- 

Madras 1^ the 

c Land Act and therefore the 

rights therein. The 

Pla^tfffs^^^ dismissed the suit. 

Flaintins 1, 3, 6, 8 to 15 and 17 to 19 are the 

appellants. During the pendency of the suit it- 

plaintiffs compromised with 

and they withdrew 
from the suit. During the pendency of the 

appeal some of the appellants have also entered 

hoWerTTdT^- respondent-land- 

noxaers, and it is common ground before us 
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that the only appellants who press this appeal 
are appellants I, 3 , 4 and 5. 

(2) The only question which arises in this 
appeal is whether the lands in suit are situated 
within an estate within the definition of that 
term in S. 3(2) (d), Madras Estates Land Act. 
That detinition, in so far as it is material to 
this appeal, runs thus: 

‘■Any iriam village of w'hich the grant has been 
made, confirmed or recognised by the British 
Government, notwithstanding that subsequent 
lo the grant, the village has been partitioned 
among the grantees or the successors in title 

of the grantee or grantees 

Explanation 3: Where a portion of an inam 
village is resumed by the Government, such 
portion shall cease to be part of the estate, 
but the rest of the village shall be deemed to 
be an inam village for the purposes of this 
sub-clause. If the portion so resumed or any 
part thereof is subsequently re-granted by 
the Government as an inam, such portion or 
part, shall, from the date of such regrant, be 
regarded as forming part of the inam village 
for the purposes of this sub-clause.” 

The only evidence we have which has a bearing 
on the question in issue is furnished by the 
extract from the Register of Inams prepared at 
the time of the Inam Settlement during 1863 to 
lyhf). From this extract, we obtain the follow- 
ing information about the origin and history of 
the inam grant of the lands now in occupation 
of the appellants. Originally, about 300 years 
before the time of the Inam Settlement, there 
was a grant made by the then Palayagar, one 
Ramachandra Naick. It does not appear very 
clearly, but it may be assumed, that the ongmal 
grant was of an entire village in inam. In the 
days of Tippu, one half of this village was re- 
sumed. Alter the British conquest, one Capt. 
Macleod appears to have granted to the descen- 
dants of the original grantees (agraharamdars) 
lands scattered here and there in the ryotwari 
village of Kannurpatti which yielded a moiety 
of the income of three inam villages. This was 
evidently in lieu of the moiety of the original 
village which had remained in the possession of 
the agraharamdars after the resumption in the 
days of Tippu. At the time of the inam settle- 
ment, the village was being enjoyed in 30 shares 
or vrittis. The vrittis varied in extent and his 
assessment in respect of each vritti also varied. 
The recommendation cf the Inam Commissioner 
was that the total extent of the lands in posses- 
sion cf the several agraharamdars may be C 9 n- 
hrmed in one joint title deed, though specifying 
the quit rent which each vrittidar had to pay 
to the Government. This course was obviously 
adopted as a convenient method of determining 
the liability of the agraharamdars to the Gov- 
ernment by way of quit rent. It is not disputed 
that the lands covered by the title deed did not 
form one whole block within defined boundaries, 
and down to this day, these scattered bits of 
land are found clubbed along with admitted 
ryotwari lands as part and parcel of the ryot- 
wari village of Kannurpatti. 

(3) On these facts which are really the only 
facts which are material for a decision of the 
question in issue, there can only be one con- 
clusion, namely, that the lands in suit are not 
situated within an estate within the definition 
of that term in S. 3(d) of the Act. 

(4) Mr. Srirangachariar, the learned counsel 
for the appellants relied upon the fact that 
originally the grant was of an entire village. 


He also relied on explanation 3 to cl. (d) and 
contended that here was a case of a portion only 
of an inam being resumed and therefore the 
rest of the grant shall be deemed to comprise 
an inam village within the meaning of that 
Explanation. That would be so if out of a 
whole village originally granted in inam a por- 
tion had been resumed and the remainder allow- 
ed to continue to be with the grantees. Then 
such remaining portion would by virtue of the 
terms of Explanation 3 be deemed to be an 
inam village for the purpose of cl. (d). Buti 
what happened in this case is quite different.! 
The identity of the village originally granted 
in inam, assuming it was so, completely dis- 
appeared when firstly there was a resumption of 
a moiety and thereafter there was a grant by 
the British Government of scattered bits of land! 
in lieu of the unresumed moiety of the originall 
grant. There is therefore no confirmation or 
recognition by the British Government of a 
grant of a whole village as such. All that the I 
British Government did was to make a grant of 
portions of what was a ryotwari village. The total 
extent of such portions cannot be held to be I 
an inam village within the meaning of cl. (d). 

(5) Reliance was placed by the learned coun- 
sel for the appellants on proceedings ol 
Revenue authorities which indicated that for 
revenue purposes the lands in possession of the 
agraharamdars were treated as a separate en- 
tity, separate from the ayan or ryotwari por- 
tions of the villages. This, however, cannot 
alter the legal position, for revenue purposes, in 
the interests of administrative convenience, the 
lands held on inam tenure and covered by a 
joint inam patta may be dealt with separately 
as distinct from lands held on ryotwari tenure. 
This seoarate dealing would not make the total 
extent of the lands held in inam tenure a whole 
inam village. 

(6) Learned counsel for the appellants relied 
on the ruling of the Privy Council in — ‘Krish- 
naswami v. Perumal*, AIR 1950 PC 105 (A). 
The facts of that case were totally different. In 
that case, there was originally a grant in pre- 
British times of a whole inam village. In 
1795 a small part of that village was resumed 
by the Government and granted in ryotwari 
tenure but the rest of the village continued to 
be treated as an inam village. That continued 
for nearly 100 years, and in 1895, the Govern- 
ment granted on inam tenure the rest of the 
village which had been treated as a whole vil- 
lage for the past 100 years. Their Lordships 
held that the subject-matter of the grant of 
1895 fell within the definition of estate in S. 3(2) 
(d), Madras Estates Land Act. The reasoning 
of their Lordships can be discovered in the 
following passage of the judgment: 

‘Tn their Lordships’ view it is irrelevant that 

the village so granted had once formed part 

of a larger village. The important fact is that 

the grant of 1895 comprises the whole of what 

was then regarded as an inam village.” 

We have nothing like this in the case before us. 
The grant made by Macleod did not comprise 
the whole of what was then regarded as an 
inam village. The grant was certainly of scat- 
tered portions of a ryotwari village. 

(7) We agree with the learned trial Judge in 
his conclusion that the plaintiffs have not es- 
tablished their case that the suit lands are 
situated in an estate within the meaning of that 
term as defined in S. 3(2) (d), Madras Estates 
Land Act. 
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(8) The appeal is dismissed. The contesting 
appellants shall pay the costs of the appeal to 
the respondents. 

B/D,R.R. Appeal dismissed. 
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SATYANARAYANA RAO AND BALA- 

KRISHNA AIYAR JJ. 

Sreenivasan and others. Appellants v. Ranga- 
chari and others. Respondents. 

Appeal No. 599 of 1949, D/- 12-1-1953. 

(a) Hindu Law — Sons — Pious obligation. 

No decree can be made against the sons 
when the plaintiff, who is an endorsee of 
the pro^ssory note, is not the assignee of 
the debt in respect of which the pious obli- 
gation of the sons would attach. But the 
decree against the father, the maker, itself 
constitutes a debt which could be enforced 
m execution against the shares of the sons 
as well by reason of the pious obligation 

discharge the antecedent 
debts of the father not tainted with illegality 
or immorality. AIR 1938 Mad 377 (FB), 

distinguished. 2 ) 

(b) Civil P. C. (1908), O. 21, R, 94 — What 
passes at a Court sale. 

It is one thing to say that the Court has 
g)t a wider power of selling not only the 

shares of 

the sons & it is a totally different thing to 

fact, what was sold was 

entire property 

ine^lni i^a^esro! t^uTg"- 

U C. a, 2 (PC) D* 

Anno: C. P. C., O. 21 R. 94 N. 6, 8. ^ 

N. R Raghavachari, for Appellants; S V 
Rama Iyengar, P. S. Srinivasa Desikar, d' 
Ramaswami Iyengar, P. R. Varadarajanl K.' 
Kalyanasundaram, T. K. Sundarachari and K 
Satyanarayana, for Respondents 
CASES CITED: 

fCi rR 7 ) M 27 Mad 243 (FB) 

(C) (87) 14 Ind App 77: 14 Cal 572 (PC) 

= RAO J.: The plaintiffs 

Defendants 2 and 

^ wife. There is 

another son Aravamudha Aiyangar, who is not 

made a party to the suit. In 1931, dlfendlnt 1 

Tsum Of fooo”* H of property lor 

for the, balance executed a promissory note in 
favour of the vendor for a sum of Rs. 570 on 
the date of the sale. The vendor, in his turn 

promissory no’te to dS 
dant 4, one Srinivasachari. The father failed to 
pay the debt with the result that Srinivasachari 
defendant 4, instituted a suit on the promfsso^^ 

District MiS 

obtained a decree against the 
father. As he was only an endorsee of the pro- 
missory note and was not an assignee of the 
debt as well, he could not under liw implead 
the sons also as parties to the action and obtain 
a decree on the debt against the sons. In due 
«urse, the decree was put into execution and 
^ms 15 to 56 of the plaint schedule properties 
were. sold for a sum of Rs. 1501 and the decree- 


holder himself purchased the property The- 
sale was on 16-9-1935 and there was also deh- 
possession of the property on 17 - 2 - 1 Q 38 
The purchaser, in his turV made vaS 
alienations, the details of which are not material 
for the disposal of this appeal. The second 

wife’s sons of defendant 1 instituted the present 
suit for partition of the family properties and 
in this suit included also the items, which we^e 
execution of the decree in O S No 31 

""" separate°pos- 

session of these items also on the ground that 

perties^ ‘^^Th^ ^ interest in the pre- 
mised in contentions 

raised in the suit but we are not now concerned 

appeal. The lower C^it 
held tnat the court sale conveyed not only the 

father, who was the judgment- 

^eld that wha? 
property itself and not merely 

of the jud^en^ 

of^he pli'intifTc negatived the claim 
+u for a share in items 15 to 56 

schedule in the possession of de- 

fendant® 4 to 24. The appeal by the plaintiffs 

s therefore, confined to the question whS 
15 tfsTV°n Court excludinrftems 

15 to 56 from partition was correct or not 

raked the appellants 
urged that a? n f I" Pt^ce, he 

against a maker, the sons^ of 
thf could not be impleaded as parties to 

the action and no decree could be passed against 

norbr.i^%^^>*’ the' sons fould 

."^seized m execution of the decree so 
obtained against the father alone in enforce 

Hi^”di,°i ?^°“® n.hiigatioa of the sons under 
Hindu law. For this contention, however the 
learned counsel was not able to cite any aitbo- 

PP doubt true, as held by the Full Bench 
’•5 Marutha Muthu Naicker v Kadir Badsha 
Rowther’, AIR 1938 Mad 377 (A) that no de- 
cree m such a suit could be made against the 

plaintiff, who is an endorsee of the 
promissory note, was not the assignee of the 
debt in respect of which the pious obligation 

?hc "® fhe decree ailing 

maker, itself constitutes a debt 
which could be enforced in execution against 
the shares of the sons as well by reason of the 
pious obligation of the sons to discharge the 

fiwnf debts of the father not tainted with 
illegality_ or immorality. If the sons are im- 
pleaded in the execution proceedings, it would 
be perfectly open to them to establish, if they 
can, that the debt was such as would not hin^ 
their shares, If they were not however m- 
pleaded, it is open to them in an independent 
suit to have ..the sale to the extent of their 
shares set aside on the ground that the deM 

n th^pronertT t 

•n In this case, no question of 

illegality or immorality of the debt arises as 

footin^i’* ThI by the sons on that 

footing. The only question, therefore, is whe- 

Sther’’ the® decree against the 
father, the .sons shares also could be sold or 

Mt. .^ pointed out by Bhashyam Aiyangar J. 

Mudaliar v. Seetharama Chet- 

VtseiV decree 

itseu is a debt and as it is not tainted with il- 
legality or immorality, it could be enforced in 
execution against the shares of the sons as well. 

(3) The second aspect of the case is that the 
court sale did not pass in fact the interest of 

4 
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the sons to the purchaser. It is one thing no 
doubt to say that the Court has got a wider 
power of selli^tg not only the father’s share but 
also the shares of the sons and it is a totally 
different thing to decide whether, in fact, what 
was sold vras the smaller interest or the entire 
property. That would depend upon, as pointed 
out repeatcaly by the Privy Council, as to what 
was intended to be sold and what was in fact 
brought to sale. No such contention seems to 
ha\G been raised in the plaint by the plaintiffs- 
appcllarils and it is perhaps for that reason that 
no material has been placed before the Court 
such as the sale proclamation etc. to consider 
whether what was sold was the property itself 
or only the right, title and interest of the judg- 
ment-debtor. There is the sale certificate, Ex. 
B-3 which however states that what was sold 
was the property described in the schedule. It 
. does not state that what was sold was only 
the right, title and interest of the judgment- 
debtor. The decision of the Privy Council in 
— ‘Simbunatha Pande v. Golap Singh’, 14 Cal 
.S72 (C) 1o which our attention was drawn by 
the learned counsel for the appellants was 
clearly a ca.se in which from the beginning the 
interest of the judgment-debtor alone was in- 
tended to be sold by the Court. The specifica- 
tion of the property, as stated in the judgment, 
was the right and interest of the judgment- 
debtor in a four anna share out of 16 annas of 
mehal kindwar. It is an obvious case in which 
the property that was sold was only the right, 
title and interest of the judgment-debtor and no 
more. That is not the case in the present 
action. Even the meagre material that is 
available to us shows that the property itself 
was sold. 

(4) For these reasons, w^e are in entire agree- 
ment with the view taken by the lower Court 
and afTirm the decision and dismiss the appeal 
with costs. 

B /D.H. Appeal dismissed. 
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RAJAMANNAR C. J. AND 
VENKATARAMA AIYAR J. 

R. N. Selvam Mudaliar and others, Appellants 
V. P. A. Raju Mudaliar and another, Respon- 
dents. 

Original Side Appeal No. 80 of 1950, D/- 
7-7-1052. 

(a) Letters Patent (Madras), Cl. 15 — Order 
adding party to suit — Judgment. 

An order adding a party to a suit insti- 
tuted on the Original Side of the High 
Court is not a judgment within the mean- 
ing of Cl. 15 of Letters Patent. No appeal 
lies against such an order. AIR 1030 Mad 
987, Foil. (Para 2) 

Anno: C. P. C., Letters Patent, Cl. 15 N. 3 
Pt. 12. 

(b) Civil P. C. (1908), S. 92 — Further 
sanction of Advocate General. 

Where a sanction given by the Advocate 
General under S. 92 is one generally for 
the institution of the suit for the removal 
of persons purporting to act as the trustees 
of n public religious institution, an amend- 
ment sought for subsequently by way of 
addition of a party is merely formal and 
'' does not alter the nature of the suit. In 


A. LB. 

such a case a further sanction of the 1 
Advocate General is not necessary. I 

Anno: C. P. C., S. 92 N. 25 Pt. I 

V. Rajagopala Mudaliar, for Appellants* V S I 

Rangachari, for Respondents. . • • I 

CASES CITED* I 

(A) (’30) air’ 1930 Mad 987; 54 Mad 491 

(B) (T2) 8 Ind Cas 340; 35 Mad 1 (FB) 

RAJAMANNAR C. J.: The respondents insU- 
tuted a suit on the Original Side of this Court, 

C. S. No. 10 of 1949 under S. 92, C. P. C. praying 
inter alia for the framing of a scheme for the 
management and working of the Church Imown 
as St. Peters Church at Royapuram after can- 
celling or modifying the scheme framed in an 
earlier suit on the file of this court and for 
the removal of certain defendants from the 
trusteeship of the Church. Defendants 1 to 5 
were described as the persons who claimed to 
be the trustees of the Church. On the plaint 
there was an endorsement by the Advocate 
General as follows; *T consent to the institu- 
tion of the suit under S. 92, C. P. C.” It was 
discovered subsequently that another person^ 
one S. A. Raja also claimed to be a trustee of 
the Church and the respondents applied to the 
court to add S. A. Raja as a party. Before they 
took out this application, they obtained the 
consent of the Advocate General to the addition 
of Raja as a party defendant. Objection was 
taken to the application on the ground that it 
was not competent to the Advocate General to 
add parties once a suit had been instituted after 
sanction had been obtained from him and once 
he had given his sanction, his powers were at 
an end. The learned Judge in Chambers allowed 
the application as in his opinion the nature of 
the suit had not been substantially changed in 
any manner by the addition of S, A. Raja as 
a party defendant and the amendment was 
therefore of a formal character. In his opinion 
even the sanction of the Advocate General was 
not necessary for the addition of S. A. Raja as 
a party defendant. Against this order, some of 
the defendants have filed the above appeal. 

(2) At the outset, we must hold that the 
appeal is not maintainable. The order of the 
learned Judge cannot, in our opinion, be held 
to be a judgment within the meaning of Cl. 15, 
Letters Patent. In — ‘Ramaswami Chettiar v. 
Kanniappa Mudaliar’, AIR 1930 Mad 987 (A), 
it was held by Curgenven and Bhashyam 
Aiyangar JJ. that an order adding a party to a 
suit is not a judgment within the meaning of 
Cl. 15 and therefore no appeal lay against such 
an order. At page 987, after referring to the 
test adumbrated in the Full Bench decision in 
— ‘Tuljaram Rao v. Alagappa Chetti’, 35 Mad 
1 (B), namely to see whether the order sought 
to be appealed puts an end to the suit or pro- 
ceeding to any extent, Curgenven J. observed 
as follows: 

“Judged by this test, I feel no difficulty in 
deciding that an order adding a party to a 
suit is not a judgment. It does not put an 
end to the suit, but is clearly a step towards 
a final adjudication. It settles no rights other 
than the right to be heard in the cause.” 

Following this ruling, we must hold that the 
appeal is not maintainable. 

(3) We further think that there is no sub- 
stance on the merits. The Advocate (IJeneral ^ 
gave his sanction to the suit which was a suit 
for two main reliefs, viz., framing of a scheme 
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for, the affairs of the Church and for the re- 
moval of persons who claimed to be the trus- 
tees of the Church. It may be that when 
sanction was obtained the plaintiffs were not 
aware that the seventh defendant was also a 
trustee. But it is clear that there was no dis- 
tinction made between one trustee and another 
and it is not as if each individual trustee was 
sought to be removed on account of acts relat- 
ing to each of them individually. In these cir- 
cumstances the sanction must be deemed to be 
a sanction generally for the institution of the 
suit for the removal of persons purporting to 
act as the trustees of the Church. The amend- 
ment sought for by way of addition of a party 
was merely formal and did not alter the nature 
of the suit. We agree with the learned Judge 
in his view that further sanction of the Advo- 
cate General was not necessary in this case 
and it is therefore unnecessary to discuss the 
question whether in a case where the amend- 
ment was substantial in character the sanction 
accorded by the Advocate General subsequent 
to the original institution of the suit would be 
sufficient to save it from the bar of S. 92, C.P.C. 

The appeal must therefore be dismissed with 
costs. 

C/V.S.B. Appeal dismissed. 
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RAJAMANNAR C. J. AND 

VENKATARAMA AIYAR J. 

A. R. Muthukrishna Reddiar and Sons, Appel- 
lants V. Messrs. Madhavji Devichand and Co 
Ltd., Respondents. 

O. S. Appeal No. 16 of 1949, D/- 30-11-1951. 

(a) Sale of Goods Act (1930), Ss. 42 and 59 

— Rights of buyer and seller. 

In a C. I. F. contract the purchaser is 
entitled to reject the goods as not being in 
accordance with the terms of the contract 
notwithstanding that the property in the 
goods has passed to him by delivery of the 
pills of lading if he had no opportunity to 
Inspect the goods before. It is only when 
buyer does any act which is inconsistent 
with the ownership of the seller that buyer 
loses his right of rejecting under S. 42, Sale 
of Goods Act. (Para 3) 

^ When a purchaser rejects the goods after 
inspection the ownership would revest in 
seller and the purchaser has no right 
to have the goods sold at the risk of the 
seller. If the purchaser sells the goods by 
public auction on ground that the seUer had 
repudiated any liability, his right is only to 
o^ages for breach of warranty. (1923) 2 
KB 490 and (1949) 1 All ER 215, Ref. ^ 

Anno; Sale of Goods Act, S. 42 N. 2; S. 59 N. 1. 

(b) Sale of Goods Act (1930), S, 16 (2) 
Proviso — Goods not examined at time of sale 

— Proviso to ^ 16 (2) does not apply — Buyer 
enUtleo! to benefit of warranty under S ifi 

8? (18S8) 

u ivcr« f\\ 

Anno: Sale of Goods Act, S. 16 N. 4, 5 . ^ 

(c) Sale of Goods Act (1930), S. 59^Me^ure 

of damages. ‘‘aure 

In determining the amount of damages to 
be awarded to the buyer under S. 59 for 
breach of warranty as to quality the ques- 
tion of inspection of goods has no relevance 
and the buyer would be entitled to damages 
1963 Mad/103 & 104 


notwithstanding that he did not avail him- 
self of the opportunity of inspecting the 
goods on delivery. (Para 7) 

In the case of a breach of warranty as 
to merchantable quality of the goods 
damages must be assessed on the basis of 
market rate at the place of delivery. Where 
the goods have been resold by the buyer 
without any unreasonable delay on his part 
at a place other than the place of delivery, 
the price realised at such auction may fairly 
be taken as the basis for determining the 
value of such goods, provided due allow- 
ance is made for circumstances affecting its 
value such as the absence of proper market 
at such place or the depreciatory conditions 
of sale. (1868) 3 QB 197; (1948) 2 All ER 
724; (1948) 64 TLR 353 and (1857) 140 ER 
687, Rel. on. (Paras 9, 10, 12, 14) 

Anno: Sale of Goods Act, S. 59 N. 2. 

V. Thyagarajan and N. Parthasarathy, for 
Appellants; V. C. Gopalaratnam and K S 
Ramaratnam, for Respondents. 




(A) (1923) 92 LJKB 930: (1923) 2 KB 490 

^ 1 All ER 215 

(C) (1923) 92 LJKB 675: (1923) 1 KB 685 

(D) (1919) 88 LJKB 684: (1919) 1 KB 486 

35 Mad LJ 180 

(F) (1868) 37 LJQB 89: 3 QB 197 

(G) (1887) 56 LJQB 563: 12 AC 284 

^2: 135 Ind Cas 498 

(I) (1948) 2 All ER 724 

(J) (1948) 64 TLR 353 

(K) (1857) 140 ER 687: 3 CB (N.S.) 128 
VENKATARAMA AYYAR J. : This is an 

appeal against the judgment and decree of Bell 
J. dismissing C. S. No. 100 of 1946 on the original 
side of this Court, The plaintiffs are merchants 
carrying on business at Alandur near St. Thomas 
Mount and the suit was to recover damages for 
breach of warranty in respect of goods sold to 
them by the defendants under a contract en- 
tered into on 19-9-1945. During this period there 
was a great demand for chillies in Madras. The 
defendants had purchased 250 maunds of chillies 
from a firm of Calcutta merchants called Ganjee 
Sajun and Company and the same had been 
shipped per S. S. Dhruva on 16-9-1945. While 
the shipment was on its way the plaintiffs agreed 
to purchase this consignment of 250 maunds from 
the defendants at Rs, 37-12-0 per maund C.I.P. 
Cuddalore. The steamer arrived at Cuddalore ori 
2-10-1945. The bills of lading had been sent by 
the Calcutta merchants to the defendants along 
with their invoice dated 21-9-1945. The original 
arrangement was that the defendants should 
clear the goods at the port through Messrs. Parry 
& Co., and consign them by rail to the plaintiffs 
at St. Thomas Mount. On 4-10-1945 the plain- 
tiffs wrote to the defendants tbat the bills of 
lading ma,y be sent immediately the object of 
the plaintiffs being to make their own arrange- 
ments for promptly taking delivery of the goods. 
The defendants having agreed, the plaintiffs paid 
Rs. 9437-8-0 to them being the price of the goods 
as per invoice and took delivery of the bill 
of lading on 9-10-1945 and entrusted the same 
to one Kuppuswami Mudallar who was doing 
business as clearing and forwarding agent at 
Cuddalore. The said Kuppuswami Mudaliar in 
turn engaged Messrs. Parry & Co. for clearing 
the goods and handed over to them the bills of 
lading on 11-10-1945, The goods were in due 
course cleared and sent to the plaintiffs at St. 
Thomas Mount in two consignments. The first 
consignment of 160 bundles made up of 479 bags 
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was despatched on 20-10-1945 at Cuddalore and 
they reached St. Thomas Mount on 26-10-1945. 
The second consignment consisting of 7 bundles 
made up of 21 bags was despatched at Cuddalore 
on 30-10-1945 and it reached St. Thomas Mount 
on 1-11-1945. The plaintiffs stocked all these 
167 bundles in their godown at Alandur. 

The case of the plaintiffs is that when they 
then inspected the goods they found them to be 
in a very damaged condition and that they com- 
plained about this to the defendants who sent 
one Kesavalal working in their office to inspect 
the goods, that the latter was satisfied that the 
goods were worthless and that it was agreed that 
the defendants would refund the amount and 
take back the goods. On 12-11-1945 the plaintiffs 
sent a lawyer’s notice with the above allegations. 
Ex. P. 6. The defendants replied on 19-11-1945 
repudiating their liability and stating that the 
bills of lading having been handed over to them 
on 19-10-1945 they were under no further liabi- 
lity to the plaintiffs and that the complaint 
could not be entertained. After some further 
correspondence the plaintiffs arranged with E. R. 
Prudhomme and Co., to have the goods surveyed. 
That was done on 27-12-1945 after notice to the 
defendants. The surveyor reported that the goods 
were bleached in colour with no appearance or 
vitaUty, that the stalks of a greater portion of 
the goods had come off, that the seeds were 
pouring out and that the supply must have been 
from old stock. Thereafter the plaintiffs had 
the goods sold in public auction through Messrs. 
MuiTay & Co., after giving notice to the defen- 
dants. At the sale held on 26-1-1946 the plain- 
tiffs realised net Rs. 5934-14-0. The suit is laid 
for recovery of Rs. 5446-10-4 as damages as per 
particulars mentioned in the plaint. 

(2) In Ex. P. 6 the plaintiffs took up the posi- 
tion that under the contract the goods must be 
"chillies of new best quality and red colour" and 
that as the goods actually sent were not in 
accordance with this description they had a right 
to reject them. In the plaint the claim was also 
made on the footing that there was a breach 
of the warranty as to the quality of the goods 
and that the plaintiffs were entitled to recover 
damages therefor. The defendants pleaded that 
they agreed to deliver only chillies and not best 
new red chillies, that the plaintiffs having taken 
delivery of the bills of lading on 9-10-1945 and 
treated the goods as their own. had lost the 
right to reject them and that the damage to the 
goods was due to exposure to rain and sun at 
Cuddalore and that the defendants were not 
liable therefor. The suit was tried by Bell J. He 
held that by taking delivery of the bills of 
lading and exercising other acts of ownership 
over the goods the plaintiffs had lost the right 
to reject them. Dealing next with the claim 
for damages for breach of warranty he held 
that the defendants did not agree to supply 
"best new red chillies", that the goods were not 
wholly unmerchantable and that they had 
suffered by exposure to rain at the sea port that 
the defendants were not liable for the damage 
and that in any event only a sum of Rs. 400 
and odd could be claimed as damages. In the 
result he dismissed the suit with costs. The plain- 
tiffs have preferred tiffs appeal against this deci- 
sion. 

(3) On the question whether the plaintiffs are 
entitled to reject the goods there has not been 
much of an argument before us. There is 
authority for the position that in a C.I.F. con- 
tract the purchaser Is entitled to reject the 
goods as not being in accordance with the terms 


of the contract notwithstanding that the pro- I 
perty in the goods has passed to him by deli- I 
very of the bills of lading if he had no oppor- 
tunity to inspect the goods before. It is only I 
when he does any act which is inconsistent with I 
the ownership of the seller that he loses his \ 
right of rejection under S. 42, Sale of Goods Act. 

In — ‘Hardy & Co. v. Hillems and Fowler'. 

(1923) 2 KB 490 (A), the purchasers under a 1 

C. I. F. contract had sold the goods even before 1 
they took delivery of them from their sellers. I 

and the goods having been found not to be in 1 

accordance with the contract, the question arose 1 
whether the purchasers had the right to reject 
them under S. 35, English Sale of Goods Act 
coiTesponding to S. 42 of the Indian Act. In dis- 
cussing the scope of that section Bankers L. J. 
observed : 

"I understand the section to refer to an act 
which is inconsistent with the seller being the 
owner at the material date; and the material 
date for the purposes of this case is not the 
date of the resale but the date of the notice 
of rejection, upon receipt of which the owner- 1 
ship revest^ in the sellers. It is with that 
revested ownership that in my opinion that the 
act of resale was inconsistent. And it was 
inconsistent with it for this reason : where 
under a contract of sale goods are delivered 
to the buyer which are not in accordance with 
the contract, so that the buyer has a right to 
reject them the seller upon receipt of notice 
of rejection is entitled to have the goods placed 
at his disposal so as to allow of his resuming 
possession forthwith and if the buyer has done 
any act which prevents him from so resuming 
possession that act is necessarily inconsistent 
with his right." 

Vide also the decision In — ‘Ruben (E. & S.) Ltd. 

V. Faire Bros. & Co. Ltd.’, 1949-1 All ER 215 (B). 
where the decision in — '(1923) 2 KB 490 (A), 
was followed. On this reasoning it is possible 
to argue that the plaintiffs had not lost the 
right to reject the goods merely by transporting 
them from Cuddalore to St. Th(^as Mount, 
because they were in a position to return the 
goods to the defendants. That appears to have 
been the attitude taken up by them in Ex. P. 6. 
But on that basis the title to the goods wou'd 
have revested in the sellers and the plaintiffs 
should have had no right to sell the goods by 
public auction as they did on 26-1-1946 through 
Messrs. Murray and Co. In — ‘L. J. Lyons & 
Co. Ltd. V. May & Baker Ltd.’. (1923) 1 KB 685 
(C), quoted by Mr. V. C. Gopalaratnam. the 
learned advocate for the respondents it was held 
that when a purchaser rejects the goods, he has 
no lien on them nor has he a title to retain 
passession of them until the price paid is re- 
turned. 'A fortiori* he havS no right to have the 
goods sold at the risk of the seller. In our opin- 
ion whatever be the rights of the plaintiffs in 
respect of the goods prior to 26-1-1946 when the 
goods were auctioned, thereafter their right is 
only to damages for breach of warranty. 

(4) The next question for consideration is 
whether there has been any breach of warranty 
on the part of the defendants. There has been 
some dispute as to whether the defendants 
warranted that the goods would be "best new 
red chillies". They denied having given any such 
warranty. The transaction was brought about 
through a broker P 5 ^arilal Malhotra. He certainly 
assured the plaintiffs that the goods would be 
best new red chillies. Vide Ex. P. 1. *nie (mly 
question is whether he had authority of t^ 
defendants to give this assurance. He has stated 
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in iiis dcpcteition tii&t ii6 hsd such authority. 
D.W. 2 the managing director of the defendant 
company .has denied it. The invoice, Ex p 2 
merely mentions chillies. The learned Judge 
was not prepared to Hnd that any such authority 
was given. He was of opinion that the plain- 
tiffs must have been misled by their own broker. 
That, however, does not conclude the matter 
because even if there was no express warranty 
under S. 16 (2), Sale of Goods Act there would 
be an implied condition that the goods shall be 
of merchantable quaUty. D.W. 2 admits that 
though he did not give an express warranty 
he would have replied if he had been asked 
that the chillies were red and new. That the 
goods were in a very damaged condition at the 
time when they were inspected at Alandur is 
amply establish^. 

evidence His Lordshin 
proceeded:) In the result we hold that the 
goods which were supplied to the plaintiffs were 
damaged articles and that they are entitled to 
damages for breach of warranty. 

(5) It is next contended by Mr, V. C. Gonala- 
ratn^ that the alleged defects in the quality 
of the goods could have easily been discovered 
by examining them, that the plaintiffs had the 
opportunity to inspect them at Cuddalore and 
having failed to do so they are not entitled to 
damages on account of patent as distinguished 
from latent defects of quality. This argument 
proceeds on a misapprehension of the true scope 

foUOTO^^ ^ Goods Act which runs as 

“Where ^s are bought by description from a 
seller who deals in goods of that descrintion 
(whether he is the manufacturer or producer 

implied condition that the 
goods shall be of merchantable quaUty; 

V 1 buyer has examined 
the good^ there shall be no implied condition 

defects which such examinaUon 
ought to have revealed.” 


(6) Under this section there is an imnlied 
condition that the goods bought by descrintion 
shall be of merchantable quality. This is subject 
to the proviso, which enacts that if the buW 

SOo6s, then no such conditLn 
^^d be impM with reference to patent defects 
Hnn section IS relevant only when a qu^’ 

existence of a warranty 
contract, it is not contended that 
the provi^ to S. 16 (2) operates in this case 
so as to deprive the plaintiffs of the benefit of 
a warranty. It applies only to cases wherethe 

'actually examined by a buyer Vide 

t — Teer Mohomed Rowther 

air 1919 Mad 728 
(E). But where, as here, the goods were not 

time of the sale on 19-9-1945 and 
mdeed could not be as the goods were in the 
course of carnage on the high seas, the proviso 

plaintiff would be entitlld 
to the benefit of the warranty as per the 

ter^ of su^. ( 2 ). This was established by a 
d^on of ae Court of Appeal in the leading 
Of — Jones V. Just’, (1868) 3 QB 197 (pf 
There the plamtiffs purchased Manilla hemn 
which was to arrive from Singapore by shin 
On arrival the goods were delivered to the 
plaintiffs and the price was paid. On e vnmi..i.,S 
the goods the plaintiffs found that they 
damaged and claimed damages for breach of 
warranty. It was held that they were entitled 
The headnote is in these terms; 


“Under a contract to supply goods to a speci- 
fied description, which the buyer has no 
opiwrtumty of inspecting, the goo:i 3 must njt 
only, m fact, answer the specific description 

^ saleable or merchantable under 
that description. The maxim, 'caveat emptor’ 

does not apply to a sale of goods where the 
buyer has no opportunity of inspection.” 

decision was quoted with approval in 

Drummond v. Van Ingen’, (1887) 12 AC 284 (G) 
Lord Herschell observing, * 

“It is equally well settled that upon a sale of 
goods of a specified description, which the pur- 
^aser has no opportunity of examining before 
the sale, the goods must not only answer that 
sp^ific description but must be merchantable 
^der that description. This doctrine was laid 
down in — '(1868) 3 QB 197 (F)’, where all the 
previous authorities on the point were re- 
viewed.” 

The noble Lord agreed with the law as laid 
down m that case. The provisions of S. 16 
Sale of Goods Act and the corresponding provi- 
sions in S. 14, English Sale of Goods Act are in 
^cordance with these authorities. It must 
toerefore, be held that the plaintiffs are entitled 
o benefit of warranty as provided in 

b. lo (2). 


(7) vmen once that conclusion is reached and 
it Is i<^nd that the warranty has been broken, 
then the rights of the paities are thereafter 
determined by S. 59, Sale of Goods Act. Under 
tl^t section the only point for determination is 
What damages should be awarded for breach of 
warranty. The question of inspection has no 
mevance to the determination of that question 
The learn^ advocate for the respondent relied 

“ ‘Mithanlal v. Suraj Parshad’. 
AIR 1^ Lah 52 (H), as supporting this posi- 
tion. TOere the purchaser claimed the right to 
r6ject the goods on the ground th^t they were 
not m accordance with the contract and it was 
held that as he had sold the goods to a third 
person he was not entitled to reject them. The 
case would be covered by S. 42, Sale of Goods 
Act. Then dealing with the claim for damages 
the Court proceeded to decide the same on the 
merits. It was not held that the plaintiffs were 
disentitled to damages by reason of their having 
had an opportunity of inspecting the goods and 
not availing themselves of the opportunity We 
are, therefore, of opinion that the plaintiffs are 
entitled to damages notwithstanding that they 
did not inspect the goods on 9-10-1945. 

(8) It now remains to determine what damages 
the plaintiffs are entitled to. There has been 
some discussion before us about the basis on 
which damages should be assessed. In — 

3 QB 197 (F)’. already referred to the facts were 
simuar to those in the present case and 
with reference to the measure of damages it 
was held, ^ 

“toat the plaintiffs were entitled as damages 
different between what the hemp was 
worth when it arrived and what the same 
hemp would have realised had it been shipped 
'Si ™ Which it ought to have been 

Sllipp 60 « 

(9) Again in — 'Champanhac & Co. Ltd. v 
Waller Si Ltd.^ (1948) 2 All ER 724 (T), tli 
plamtiffs havmg accepted unmerchantable goods 
were held entitled to damages for breach of 
warranty and it was observed : 

* measure of damages is in the first place 
toe difference m value between toe goods as 
they were and the value which they would 
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have had had they complied with the war- 
ranty/’ 

In — ‘Bunting v. Tory’, (1948) 64 TLR 353 (J), 
it was held that in the case of breach of war- 
ranty of quality such loss is prima facie the 
difference between the value of the goods at the 
time of the delivery to the buyer and the value 
they would have had if they answered to the 
warranty. The principles applicable to the case 
are thus well settled and applying them to the 
present case, we have to ascertain what the 
value of good chillies was on 9-10-1945 which is 
the date of deliveiT; what the value of the 
damaged chillies was; and award the difference 
as damages to the plaintiffs. Simple as is the 
statement of the position in law. its practical 
application, however, presents difficult problems. 

(10) It is contended for the respondent that as 
the contract was C.I.F. Cuddalore. the valuation 
of the goods must be on the basis of the market 
rate at Cuddalore and not at Madras. It was 
argued by Mr. V. Thyagarajan. the learned advo- 
cate for the appellants that the agreement be- 
tween the parties was that the goods should be 
delivered at St. Thomas Mount and that, there- 
fore, the market rate in Madras could properly 
be taken as the basis for valuation. For this 
he relies apart from oral evidence on the words 
“in transit, St. Thomas Mount” occurring in the 
invoice. Ex. P. 2. But the evidence discloses 
that during this period there were restrictions 
on the movement of goods from one district to 
another and that these words were introduced 
for purposes of facilitating prompt transport of 
goods from Cuddalore to St. Thomas Mount. We 
accept this evidence and hold that the place of 
delivery under the contract is Cuddalore and that 
the damages must be assessed on the basis of 
the market rate at that place. 

(11) The more difficult question is to And out 
what the damaged chillies were worth on 
9-10-1945. As they were not sold on that date, 
the ascertainment of tjieir true value as on 
9-10-1945 must to some extent be a matter of 
speculation. It was contended on behalf of the 
appellants that as there was no allegation or 
proof that the goods had deteriorated between 
November 1945 and January 1946 the price rea- 
lised at the auction on 26-1-1946 might be taken 
as a basis for determining the value of the 
damaged goods. On this aspect of the case the 
decision in — 'Loder v. Kekule’, (1857) 3 CB (NS) 
128 (K). is of considerable assistance. There 
the contract was for the delivery of Russian 
tallow which was to be shipp>ed from the Port 
of Danzig. The price was paid. The goods 
arrived on 12-1-1856 and were cleared by 25-1- 
1856. Tlie plaintiff then inspected the goods and 
on 28-1-1856 he complained to the defendant that 
the quality was inferior. Then there was corres- 
pondence between the parties and ultimately the 
plaintiff had the goods resold on 12-3-1856. The 
action was to recover the difference between the 
price paid and the amount realised on the 
resale on 12-3-1856. After holding that the action 
was in substance one to recover damages for 
defect in quality and not to recover the return of 
the price paid, the Court observed as follows: 

“Looking at the case in this aspect we think 
that the pre-payment cannot be taken Into 
consideration in apportioning the damages: and 
that the tnie measure of damages would have 
been, if there had been nothing else in the 
case, the difference between the value of tallow 
of the quality contracted for, at the time of 
the delivery and the value of the tallow 
actually delivered. This, however. Is on the 


assumption that the tallow delivered could be 
immediately resold in the market. But as in 
the present case it appears clearly from the 
correspondence that the defendant by his con- 
duct delayed the resale, and, as the jury have 
found, we think, correctly that the resale on 
12th March was in a reasonable time, we are 
of opinion that the proper measure of damages 
is the difference between the value in the 
market of tallow of the quality contracted for 
on 25th January, and the amount made by the 
resale of the tallow actually delivered." 

(12) The facts of the above case bear a strong 
resemblance to those in the present. There as 
here there was delay caused by disputes and cor- 
respondence between the parties and ultimately 
a resale by the purchaser. It was held that the 
price realised at the resale might be taken as 
the true value of the damaged goods as there 
was no unreasonable delay on the part of the 
purchaser in selling the goods. In the present 
case, though there was constructive delivery of 
the goods to the plaintiff on 9-10-1945 when the 
bills of lading were handed over to them, the 
understanding of both the parties clearly was 
that the goods were to be consigned to St. 
Thomas Mount and it cannot be said that there 
has been any delay on the part of the plaintiffs 
in transporting the goods from Cuddalore to St. 
Thomas Mount. They inspected the goods 
immediately after their arrival at St. Thomas 
Mount in the beginning of November 1945 and 
reported to the defendants that the goods were 
in a damaged condition and had them inspected 
by Kesavalal the representative of the defen- 
dants. In Ex. P. 6 they exercised the right to 
reject the goods wnthin a reasonable time and the 
further delay was due to the attitude taken up by 
the defendants in disclaiming all liability. We 
are .unable to find that there was unreasonable 
delay on the part of the plaintiffs in* bringing 
the goods to sale and we think that the price 
realised at the auction may fairly be taken as 
the basis for determining the value of the goods. 

(13) But it is argued by Mr. V. C. Gopala- 
ratnam that there was practically no market for 
the goods at Alandur where the auction was 
held and that further the notice of sale by 
Messrs. Murray and Co.. Ex. P-18, marked the 
goods as sold at the risk of the defendants and 
that that was a depreciatory condition which 
inusb have brought dovrn the price and that, 
therefore, the amount realised at the auction 
could not be taken as the proper value of the 
goods. This argument is not without force. 

(14) The question of damages does not appear 
to have received adequate attention during the 
trial. No evidence was adduced about the 
market rate for chillies at Cuddalore on 9-10-1945. 
Nor was any attempt made to establish how far 
the price realised on 26-1-1946 could be ta^ 
as the true value of the damaged goods. ™ 
difference between the market rate for good 
chillies on 26-1-1946 and the amount realised at 
the auction on that date might be taken as fur* 
nishing a workable basis for assessing damages, 
due allowance being made for the absence of a 
proper market at Alandur and the 
character of the sale conditions and the aiii^ 
ences in the market rates ruling at Madr^ wa 
Cuddalore. In the circumstances we think twj 
the proper course is to remand the c^ w 
assessing the damages payable to the piwnnn 
on the principles mentioned above. Both pari 
will be at liberty to adduce fresh eyidmee. 
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below and remand the case for trial on the 
question of damages. 

(15) The costs of this appeal will be provided 
for in the decree to be passed at the re-trial. 

B/K.S. Case remanded. 
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RAJAMANNAR C. J. AND 
VENKATARAMA AIYAR J. 

Venkataperumal Naidu, Appellant v. M. 
Rathnasabhapathi Chettiar, Respondent. 

Letters Patent Appeal No. 98 of 1949, D/- 
19-2-1952 against decree of Rajagopalan J., in 
S. A. No. 800 of 1946, D/- 3-3-1949. 

(a) Civil P. C. (1908), O. 34, R. 1 — Mort- 
gagor, noa-joinder of. 


In a redemption suit by purchaser of 
equity of redemption, though the original 
mortgagor is a necessary party in the sense 
that it would be much more convenient to 
all the parties if he is on record, failure 
to add him does not prevent relief being 
granted to parties on record who were 
entitled in law to such relief as could be 
granted without affecting rights of parties 
not on record. (Para 2) 

Anno: Civil P. C., O. 34, R. 1 N. 5, 6. 

(b) T. P. Act (1882), S. 83 — Tender of full 
mortgage amount by purchaser of equity of 
redemption — Mortgagee cannot refuse to 
accept tender on ground of purchaser not pay- 
mg mortgagor full price — Mortgagee is liable 
for mesne profits from date of tender 30 Mad 
524; 34 Mad 543; AIR 1920 Mad 164 and AIR 
1944 Mad 124, Rel. on; 27 Mad 28, Not followed 


Anno‘: T. P. Act, S. 83 N. 20, 22. 


(Para 3) 


K. S. Sankara Iyer for M. S. Vaidhyanatha 
Iyer, for Appellant; K. S. Ramamurthy, for 
Respondent. 


CASES CITED: 

(A) (*04) 27 Mad 28 

(3) (’07) 17 Mad LJ 450: 30 Mad 524 

(C) (’ll) 8 Ind Cas 364: 34 Mad 543 

(D) (’20) AIR 1920 Mad 164: 43 Mad 712 

(E) (’44) AIR 1944 Mad 124: 212 Ind Cas 414 


RAJAMANNAR C. J.: This is an appeal undei 
me Letters Patent against the judgment oj 
Rajagopalan J. dismissing a second appeal bj 
the defendant in an action for redemption of £ 
usufructuary mortgage for Rs. 650 effected 
under a deed dated 23-9-1940 by one Syed 
Ismail in favour of the defendant. The mort 
gage was redeemable at the end of three years 
Before the expiry of this period, Syed Ismail 
conveyed the equity of redemption in the mort- 
gage propmy to the plaintiff-respondent by a 
deed. Ex. P. 1, dated 4-8-1942. It is common 

consideration of Rs 
2900 a sum of Rs. 2029 was still due and payable 
even on the date of the suit. The sale deed 
which was executed on 4-8-1942 was registered 
only on 20-10-1942. Meanwhile, Syed Ismail 
had executed another usufructuary mortgage in 
favour of the defendant on 7-9-1942 to slcilre a 
further advance of Rs. 1000 aUeged to have been 
paid on that date. On 14-10-1943, the plaintiff 
tendered the mortgage amount of Rs 650/- but 
the defendant refused to accept it. The plaintiff 
followed by an application under S. 83, T. P. Act 
but that petition was dismissed because the 
defendant refused to accept the money tendered 
Thereupon, the respondent instituted the suit 


out of which this appeal has arisen to redeem 
the usufructuary mortgage of 1940. The District 
Munsif of Madura decreed the suit and this 
decision was confirmed on appeal by the learned 
Subordinate Judge of Madurai. There was a 
second appeal which was dismissed by Raja- 
gopalan J. It is against this decision that the 
present Letters Patent appeal has been filed. 

(2) Mr. K. S. Sankara Aiyar learned counsel 
for the appellant pressed upon us only two 
points. The first v/as that the suit should have 
been dismissed because a necessary party viz., 
Syed Ismail, the original mortgagor had not 
been made a party to the suit. On this point 
Rajagopalan J. held that Syed Ismail was no 
doubt a necessary party in the sense that it 
would have been much more convenient to all 
the parties if he had been on record but the 
failure to add him did not prevent relief being 
granted to the parties on record who were 
entitled in law to such relief as could be granted 
without affecting the rights of parties not on 
record. 

(3) The other point related to the plaintiff’s 
claim for mesne profits from the date of the 
tender of the mortgage money. The arguments 
of learned counsel for the appellant was that 
inasmuch as the entire purchase money had not 
been paid to Syed Ismail, the vendor, he was 
entitled to continue to be in possession till he 
had been fully paid and as he held a mortgage 
from the vendor, he could rely upon his vendor’s 
right to remain in possession and non-suit the 
plaintiff in his action for redemption. Before 
this contention can succeed the plaintiff’s coun- 
sel realised that he would have to maintain that 
the vendor’s lien for the unpaid purchase money 
would entitle the vendor to remain in posses- 
sion till he had been paid the entire purchase 
money. In support of this contention, he cited 
to us an early decision of a Division Bench in 
— ‘Subramania Ayyar v. Poovan’, 27 Mad 28 
(A); in which the learned Judges expressed the 
view that the vendor had a right to retain pos- 
session until the purchase money was paid and 
the vendor’s lien extinguished by such payment. 
This view however did not find acceptance in 
later decisions of this Court: See — ‘Velayuda 
V. Govindasamy’, 30 Mad 524 (B) ‘Velayutha 
V. Govindasami’, 34 Mad 543 (C) and — ‘Kri- 
shnamma v. Mali’, AIR 1920 Mad 164 (D). In 
a recent case which came up before Somayya 
J. in — ‘Poomalai v. Annamalai’, AIR 1944 Mad 
124 (E) the learned Judge followed the rulings 
in — ‘34 Mad 543’ (C) and — *AIR 1920 Mad 
164’ (D) as laying down the correct principle 
so far as this Court was concerned, though other 
Courts have taken a different view. With respect 
we accept the law as laid down in — ‘34 Mad 
543’ (C) and — ‘AIR 1920 Mad 164’ (D) It 
follows that the appellant was not entitled to 
refus© the tender lawfully made by the respon- 
dent because he was not entitled to remain in 
possession on the ground that the vendor had 
^t been paid the entire purchase money by 
uie respondent. The appellant would therefore 
be liable for mesne profits from the date of the 
tender as his possession must be deemed to be* 
wrongful from and after that date. 

(4) The Letters Patent appeal fails and is 
dismissed with costs. 

B/R.G.D, Appeal dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AYYAR J. 

Kotta Govindarajulu Chettiar, Appellant v. 
Sivarama Krishnan minor by guardian 
Lakshmi Ammal and others. Respondents. 

Appeal No. 498 of 1947, D/- 14-11-1951. 

(a) Civil P. C. (1908), O. 21, Rr. 72 and 73, 
O. 40, R. 1 and S. 47 — Purchase of property 
by decree-holder — Receiver without sanction 
of Court — Purchase is not nullity but void- 
able at instance of judgment-debtors in exe- 
cution proceedings and not by suit — (Trusts 
Act (1882), S. 62): Case law Rel. on: A S 
No. 589 of 1947 (Mad.), Expl. (Paras 3, 4, 5) 

Where the judgment-debtors elect to 
affirm the sale or have lost their right 
to set aside the same for any reason, 
there is no further independent right 
available to them on the basis of anterior 
fiduciary relationship. They cannot, there- 
fore, obtain a declaration on the basis of 
the principle embodied in S, 62, Trusts 
Act, 1882. (Para 9) 

Anno: C. P. C., O. 21, R. 72 N. 9; R. 73 
N. 2; O. 40, R. 1 N. 28; S. 47 N. 62. 

(b) Hindu Law — Joint family — Manager 

— Proceedings even in execution against 
manager bind joint family including minor 
members — Acts and omissions of manager 
both are bindJng ^ (Civil P. C., O 1 R 8 
and O. 7, Rule 5). (Paras 6, 7) 

j^An^: iC. P. C., O. 1, R. 8 N. 21; O. 7 
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VENKATARAMA AYYAR J. : Defendant 1 is the 
appellant before us. The facts leading to this 
litigation are these. Defendant 2 and his sons, 
defendants 3 and 4, executed two mortgages in 
favour of defendant 1 each for Rs. 7000, one on 
13-8-1932 and the other on 14-8-1932, Exs. D-17 and 
D-18. Defendant 1 filed O. S. No. 14 of 1937 on 
the file of the Sub-Court, Trichinopoly, for re- 
covering the amounts due under those two mort- 
gages. He also applied for the appointment of 
a Receiver on the allegation that the security was 
insufficient. On 21-6-1937 he was appointed Re- 
ceiver and he took possession of the properties 
some time in November or December 1937. Mean- 
time, a preliminary decree was passed on 21-6- 
1937 and a final decree on 18-1-1938. In execution 
of this decree, the mortgaged properties were 
brought to sale. Defendant l applied in E. A. 378 
of 1940 for permission to bid at the auction and 
set off the amount due to him and this was 
granted on 12-7-1940. The sale was actually held 
on 4-12-1940 and defendant 1 became the purchaser 
for a sum of Rs. 15,400. 

The sale was duly conflrmefl and he wns dis- 
charged from receivership. Then defendant 5 


A. 1. B. 

applied in E. A. 14 of 1941 for settinp fho 
sale under O, 21. R. 90 and S 47 c p ^ 
may be mentioned that no objection wis fekpn 
ttat the purchase by defendant 1 on 4 -m 940 ^ 
bad for want of permission of the Court 
petition was dismissed on the ^omd that m 
security was furnished. ’The present ™t w^ fliS 
on 29-4-1944. The plaintiff is the sonTdSrad^ 

3 and he was bom some time in 1938. The obiect 
of the suit is to get rid of the mortgage decree 
and the sale. The allegations in the plaint are 
of the usual kind in this class of suits. It is 
alleged that the mortgage bonds were not support- 
ed by consideration, that defendant 3, the father 
was leading an immoral life and that therefore 
the debts were illegal and immoral and not binding 
on the plaintiff. It is further stated that the 
proceedings in O. S. 14 of 1937 are not binding on 
the plaintiff because the interests of the joint 
family were not properly safeguarded by defen- 
dant 2, the Manager. Then it is alleged that the 
execution sale was vitiated by several irregularities 
and that the price of Rs. 15,400 was too low. The 
prayer is that Ignoring the decree and the sale, 
the plaintiff should be given his share in the 
property. Defendant 1 denied these allegations. 
The other defendants who are members of the 
family supported the plaintiff. Obviously they 
are behind the plaintiff. The subordinate Jud^ 
held that the mortgage bonds were fully supported 
by consideration, that the allegations about Im- 
morality were baseless, that defendant 2, the 
manager, duly and adequately represented the en- 
tire joint family, that there were no iiregularltles 
In the conduct of the sale and he accordingly held 
that the decree and the sale were binding on 
idl the members of tjie family Includi^ the plain- 
tiff. 

(2) Apart from the above allegations, the plain- 
tiff also stated that defendant 1 purchased the 
property without getting the sanction of the 
Court as he was bound to do as a Receiver and 
for want of that sanction, the sale was Illegal and 
void. Dealing with this question, the subordinate 
Judge reviewed the authorities and held that the 
sale was not a nullity and that it was only void- 
able at the instance of the members of the 
family. He further held that the sale having 
been confirmed without any steps being taken by 
any members of the family for having it set aside, 
the order of confirmation having been made un- 
der O. 21. R. 92(3), neither the plaintiff nor the 
other members of the family were entitled to 
attack the sale. On these findings, the suit 
should have been dismissed. But the subordinate 
Judge took up a new point. Reiving upon certain 
observations in the case of — ‘Nugent v. Nugent*, 
(1907) 2 Ch. 292 (A) the learned subordinate Judge 
held that defendant 1 was in the position of a 
tnistee by reason of the purchase on 4-12-1940 and 
that he was a trustee for the mort^ragors as well 
as himself and therefore the plaintiff was entitled 
as a beneficiary to recover his one-ninth share of 
the property, but at the same time the plaintiff 
was bound to pay one-third of the mortgage 
amount and other incidental expenses, ft is 
against thus decree that defendant 1 has preferred 
this appeal. The plaintiff has also filed a memo- 
randum of cross-objections. 

(3) The first question that has to be decided is 
whether the purchase by defendant 1 on 4-12-1940 
is a nullity or it is only voidable at the instance of 
the judgment-debtors or the other mem^rs of 
the family. We agree with the subordinate Judge 
that the sale is not a nullity. It was only liable 
to be set asid*' in aooropriate nrocredings at the 
Instance of the members of the family. A Re- 
ceiver is in a flducian’ relationship to the owners 
of the property over* which he is appointed Re- 
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ceiver. For that reason, the law prohibits a pur- 
chase of the property by him without the sanction 
of the Court. To permit him to purchase the 
property without such sanction would be to put 
him in a position where his. interest would conflict 
with his duty. But this rule is intended only for 
the benefit of the owners of the property. That 
benefit can be waived by them, and they can 
affirm the sale. Hie subordinate Judge rightly 
relies upon the following passage in Halsbury’s 
Laws of England, Vol. 28, page 73, para. 137, as 
supporting the position that the sale is not a 
nullity : 

“If all parties interested are ‘sui juris’, they may, 
of course, elect to affirm the sale.” 

(4) There are other provisions in the Civil Pro- 
cedure Code which also enact similar prohibitions 
in the interests of the judgment^debtors. For 
example. O. 21, R. 72 expressly prohibits a decree- 
holder from purchasing the property imless it be 
with the sanction of the Court. It was neverthe- 
less held by the Privy Council in — ‘Radha Kri- 
shna V. Bisheshar Sahay’, AIR 1922 PC 336 (B) 
that such a purchase is not a nullity and that it 
will stand until it is set aside in appropriate pro- 
ceedings. It is unnecessary to refer to other ana- 
logical instances. The decisions in which pur- 
chases by the Receivers without the sanction of 
the Court have been set aside are all cases in 
which applications are made in the very proceed- 
ings in which the Receiver was appoint^. In 
— Jlteswari Dassi v. Sudha Krishna’, AIR 1932 
Cal 672 (C), where the facts are similar to those 
in the present case, the decree-holder having pur- 
chased the property without the sanction of the 
Court, an application was made under S. 47, C. P. 
C. and O. 21, R. 90 for setting aside the sale. It 
was in those proceedings that the sale was set 
^ “ ‘Subramanyam v. Venkatasubba 
Reddi , AIR 1935 Mad 421 (D), this decision was 
followed. That was also a case in which an appli- 
cation was made on the execution side to set 
aside the sale and the sale was set aside. There 
is a similar decision in — ‘Sankara Pursa v. Govin- 
Bhatta’, AIR 1949 Mad 641 (E) where also 
there was an application under S. 47 for setting 
aside the sale and the sale was set aside We 
have not been referred to any case in which a 

sale has been set aside collaterally in independent 
proceedings. 

T. V Muthukrlshna Ayyar relied upon 
SP ^reported decision of this Court in — ‘A. S 

wmch the decree-holder who was appointed Re- 
viver b^me the purchaser without obtaining 

Sit Receiver. A suit 

t^ judgment-debtor within 12 years 
of the sale. The defendant contested the^suit 

independent suit did not 
he and that the appropriate remedy of the plain- 

tiff w^to apply for relief in execution proceed- 

upheld by this Court and the suit 
was held to be not maintainable. So far as this 
decision is concerned, we agree with it. But there 

judgment that the sale 
7^^ observations were not made 

^ point with which we are 
dealing and they were also made on the basis of 
the decisions already referred to. The verv faet- 
^at a ^parate suit is held to be barred is ^ound 
for holing that the sales should be set aside 
appropriate proceedings, and unless they are set 
aside, they cannot be impeached in independent 
proceedings. We are accordingly of opinion that 
the purchase by defendant 1 was not a nullity and 
It stood unless and until it was set aside in appro- 
priate proceedings. Judgment-debtors were en- 
titled to apply to set aside the sale and it would 
nave been so set aside even without proof of 


damage or any loss if an appropriate application 
had been put in : but that was not done and the 
sale was confirmed. It is now too late for the 
judgment-debtors to have the sale set aside. The 
order of confirmation has become final and under 
the circumstances, so far as the judgment-debtors 
are concerned, defendant 1 has got an indefeasi- 
ble title. 

(6) The plaintiff was not a judgment-debtor and 
it is argued that whatever the rights of the judg- 
ment-debtors the plaintiff is not affected. But 
defendant 2 in the suit was the Manager. He 
represented the entire joint family in the litigation. 
The finding of the subordinate Judge is that he 
did so represent the joint family. It is well 
settled that proceedings taken against the Manager 
of the joint family will bind all the members of 
the family. T^e plaintiff will accordingly be bound 
by it. That in fact is the decision of the subordi- 
nate Judge and we agree with it. 

(7) Mr. Muthukrishna Ayyar, learned counsel for 
the respondents, relied on a case in — ‘Venkata- 
subba Rao v. Kanakaraju’, AIR 1950 Mad 801 (G) 
and on the strength of some observations in that 
judgment, he contended that the rights of defen- 
dant 2 as manager to represent the other members 
of the family came to an end when once a decree 
was passed and thereafter the rights of the parties 
should be regulated only by the provisions of the 
Code of Civil Procedure. In that case there 
were minors who were represented in the suit by 
their father. After the decree, the father died and 
the mother was appointed guardian ‘ad litem’. 
Notice under O. 21, R. 22 which has been held to 
be the foundation of the jurisdiction for execu- 
tion proceedings was not served upon the mother. 
It was served only upon one of the other mem- 
bers. The argument which was advanced on be- 
half of the purchaser was that the service of 
notice on a major member was sufficient because 
they were all members of a joint family. That 
argument was repelled. It was held that when 
once they are made parties to the suit, the provi- 
sions of the Civil Procedure Code control the pro- 
visions of the Hindu law and therefore where 
there are minors who ought to have notice under 
O. 21. R. 22 unless the notice is served on the 
person who is in that suit their guardian, the pro- 
ceedings would be bad for want of notice. This 
is no authority for the broad proposition that a 
guardianship terminates as soon as a decree is 
passed. Such a proposition will lead to very 
startling results. If a suit is filed only against 
the Manager with the object of making the entire 
joint family properties liable and a decree is ob- 
tained. the position will be that as soon as the 
decree is obtained, the right of representation 
will be gone, and any proceedings taken in execu- 
tion against a manager can pass only his own 
interests. That certainly is not law. The true 
position i.s that the provisions of the Civil Proce- 
dure Code to the extent to which they go will 
control the provisions of the Hindu Law. No 
provision in the Code of Civil Procedure has been 
brought to our notice which helps the respondent. 

opinion, that the general 
wle of Hindu law that action taken against the 
Manager will be binding on all the members of 
the family must prevail. In this case the Manager 
md not take any action. He' might have applied 
to set ^ide the sale in which case the entire 
sale would have been set aside but he did not do 
^ and it is well settled that members of the 
family are bound not merely by the action taken 

even by his omissions. In 

Knshnamurthi v. Chidambaram Chettiar* AIR 
1946 Mad 243 (H) this Court has held that a 
minor member of a joint Hindu family cannot 
seek to set aside a decree passed against the 
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manager on the ground that he was negligent in 
the conduct of the defence, and that while a 
minor who is the sole proprietor is entitled to 
have a decree re-opened on the grounds of the 
guardian's negligence, where he is a member of 
the joint family and there is a manager this 
principle is not applicable and a decree passed 
against a manager would be binding on him not- 
withstanding that he was a minor and notwith- 
standing that he alleges negligence in the conduct 
of the suit. The result then is that the plaintiff 
and all the members of the family would be 
bound by the result of the sale and the confirma- 
tion under O. 21, R. 92(3), C. P. C. That is the 
view taken by the subordinate Judge and we agree 
with him. 

(8) It now remains to consider the new point 
taken by the subordinate Judge. He held that 
defendant 1 became a trustee by reason of the 
purchase and that the plaintiff and the members 
of the family had an independent right against 
him for enforcing their rights as beneficiaries. 
This is what the subordinate Judge says: 

“This sale to defendant 1 was wrongful because 
he did not obtain leave as Receiver to purchase 
the property. When that sale was made, the 
judgment-debtors had two remedies open to 
them. The first was to apply under S. 47. Civil 
P. C. to have the sale set aside. The second 
was to obtain a declaration on the basis of the 
principle embodied in S. 62. Trusts Act, that the 
property was held by the purchaser in trust for 
all the persons who had interests in it on the 
date of the Court sale.” 

(9) We do not agree with this position. There 

are no two rights available to the judgment- 
debtors. When a property is purchased by a 
Receiver without the sanction of the Court, the 
rights of all the members are invaded to that ex- 
tent. The right which the law gives to them is 
that they are entitled to elect to affirm or dis- 
affirm the sale. They can elect to avoid the sale 
and if they do so elect, it will be avoided with- 
out proof of any loss or damage. The ground for 
such a relief being granted is that the Receiver 
is in a fiduciar/ capacity. There is only one right 
available to them viz., the right to avoid the sale 
and the ground on which this right is conferred 
on them is that the Receiver occupies a fiduciary 
relationship. These are not two Independent 
rights. If in fact persons interested in the pro- 
perty elect to affirm the sale, then no further 
rights are available to them. Likewise if for any 
reason the persons interested in the property lose 
their right to have the sale set aside then the 
position is as if they have affirmed the sale and 
there are no further independent rights. In this 
case, the judgment-debtors had the option and 
could have elected to have the sale set aside and 
if they had so elected, they would have been en- 
titled to have the property restored to them. But 
once that right was lost to them, there are no 
further rights available to them on the basis of 
the anterior fiduciaiT relationship. Tlicreaf^'er it 
is not open to them to ask for any reliefs which 
will be available to them only when the sale Is 
set aside. In our opinion the view taken by the 
learned subordinate Judge is not warranted by 
any principle, and under the circumstances, on 
the findings given by him the suit ought to have 
been dismissed. This appeal will accordingly be 
allowed and the suit will stand dismissed with 
costs of defendant 1 to be paid by t-he plaintiff 
both here and in the Court below. The plaintiff 
will pay the court-fee payable to the Govern- 
ment The memorandum of cross-objections is 
dismissed but there will be no order as to costs. 
B/GMJ Appeal allowed; Cross-objections 

dismissed. 
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S. S. K. Haja Allaudin Maracair Ammapat- 
nam, Appellant v. The Commissioner of Income- 
tax, Excess Profits Tax, Madras, Respondent. 

Case Referred No. 28 of 1950, D/- 25-3-1952 

Partnership Act (1932), S. 6 - Partnership 
whether real or not. 

The cumulative effect of all the circum- 
stances should be considered in arriving at 
the conclusion whether a partnership is real 
or not. To take each circumstance by itself 
and then reject it on the ground that each 
by itself was not conclusive is not the pro- 
per method of approaching the question. 

(Para 4) 

(On the facts of the case held that the 
partnership in the case was real). (Para 4) 
Anno: Partnership Act, S. 6 N. 1. 

T. V. Viswanatha Aiyar, for Appellant; C. S. 
Rama Rao Sahib, for Respondent, 

SATYANARAYANA RAO J. : The following 
question has been referred to us by the Income- 
tax Appellate Tribunal under S. 66 (1), Indian 
Income-tax Act: 

“Whether there was evidence to hold that the 
partnership constituted by the deed dated 
13-1-1944 was not genuine.” 

One S. S. K. Haja Allauddin Maracair carried on 
business in piece goods at Colombo from the 
year 1935 imder the name and style of S. S. K. 
Haja Allauddin and Sons. Upto the accounting 
year ending 31-12-1943 his income was assessed in 
the status of an individual. During the assess- 
ment year 1945-46, however, it was claimed by the 
assessee that Uie business ceased to be own^ by 
the individual Haja Allauddin Maracair and that 
it had become the business of a partnership which 
came into existence on 1-1-1944 evidenc^ by a 
deed of partnership of 13-1-1944. The accounting 
year of the assessee is the calendar year 1944. 
the assessment year being 1945-46. Under the 
Business Names Ordinance obtaining in Ceylon 
this partnership was registered on Haja Alla- 
uddin swearing to an affidavit dated 11-2-1944 
in which he pleaded that the partnership was 
real and genuine. 

The partners in this partnersliip were the three 
major sons of the first wife of Haja Allauddin. 
He has also minor sons by the second wife 
but they are not made parties. On an exami- 
nation of the various clauses of the deed of 
partnership the revenue authorities and the 
Appellate Ti-ibunal found that the partnership 
was not real and therefore assessed Haja Alla- 
uddin as an individual during tlie assessn^ent 
year. It has been represented to us on behalf 
of the assessee by Mr. Viswanatha Iyer that 
there was also an application to register the 
partnership under S. 26A of the Act and that 
application is kept pending till this reference has 
been answered by us. 

(2) Tlie point for consideration therefore is 
whether the view taken by the Appellate Tribunal 
that this partnership was not real is supported by 
any evidence in the case. Apart from the dr- 
cumstance that this firm was registered under 
the Cevlon Business Names Ordinance, the only 
other material on which the conclusion of the 
authorities was based was the deed of partner- 
ship. Tliough the partnership commenced on 
1-1-1944, the deed was entered Into on 13-1-1944 
and was attested by a Notary Public in Ceylon. 
The father and the three adult sons by the first 
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TOfe became partners under this deed their 
^ares being 30 shares in 100 to Haja ADauddin 
25 shares to Mahomed Owdhu, 25 shares to 
Mohamed Lebbe and 20 shares to Shaik Moham- 
mad Bhukari. The style of the firm remained 
the same, viz., S. S. K. Haja Allauddin and Sons 

Clause 5 provides that the capital of the part^ 
nership shall consist of the net value of the stock 
in trade, book debts and other assets of the 
said business carried on tiU then solely by the 
father less the outstanding liabilities of that 

estimated to be about 
substance and in effect the 
father dunng his lifetime was admitting these 
three major sons as sharers in the business and 
but for this partnership deed the sons would 
not have any interest in the business. Prom the 

father, therefore, the reci- 
tals in the document are undoubtedly against his 
^cuniary interest. The net capital, was 
perhaps contemplated, could be known only after 
the tocom^tax upto the end of 1943 was paid by 
all the partners in equal shares out of the said 
capital as provided by Cl. 6 of the deed of the 
partnership. Under Cl. 7, nrovision was made for 
raising additional capital if it was foun™ neces- 
sary or expedient for the efficient carrying on 
of the business and that it should be contribut^ 
thP shares in which they held 

P-vided 

No term was fixed for the duration nf 

would be terminated by three 
months notice by a partner. Death, ret&ement 

eLcf o not have the 

K- * termmating or dissolving the nartner 

partners were permitted to draw during 

partnership every month R.f 
50 by the father, Rs. 40 each by his fimt a^' 
second sons and Rs. 25 by the third son 

provision is that thTfatl^r 

treaty as the sole owner of the canitai 

crPtil given absolute ml 

cretion to draw any amounts he liked from tho 

funds of the partnership, but his ri|ht wa^ r^l 

tricted along with the sons to a particular amoiinf 

per month. This is undoubtedly a Sument 

busln^r®*^”'^*^^”® proprietary rights in the 

an^mnStflnf undoubtedly given 

r rs 

were required to attend to busSes^' at * 

and most senior of them in at Colombo 

tLfcaScirwt 

a Sdef tife ¥rSa ‘Sa^^ 

^“rio“d‘ We“ s^‘^^ ^vj^^ose^Tj?" £ 

penod was only three months per vlar 
are also the other usual clauses foiinH* 
de^ of partnership specifying the duties and 
rights of the partners ‘inter se’ which it is nn^ 

is ^ivin^l «^rt?\oXsolTO toe^partSreS^fn 
case of gross ingratitude or misbehavIoiJi^ 
neglect or disobedience on the part of the son « 
but in such an event the partner who is ^nt out 
would be entitled to receive his sLre of the 
capital antf the profits. The power to dissolw 
though specifically mentioned in cL 22 of the 
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deed, does not take away the right of the sons 
to dissolve the partnership if they so chose bv 
giving three months’ notice as required bv cl 1 

death of the 

father it was provided that his minor sons by the 
second wife should be entitled to the share capital 
and the profits of the father to the exclusioh of 
the major sons, i.e., modifying the law of in- 
heritance applicable to the parties, viz the 
Muhammadan law. A perusal of these provisions 
dMs not thro 5 v any doubt on the fact that tWs 

befieve* aflair^*^^ merely a make- 

(3) It is said by the Appellate Tribunal that 
the document gave no indication as to why the 
father preferred the major sons by the first wife 
to the minor sons of the second wife. It is not 

for "enfen-L Partnership to give reasons 

the father ignored the interests of the minor 

second wife as he provided that thev 
®tffitled exclusively to the share capital 
and i,he profits of the business belonging to the 
father m the event of his death. It may^ be that 

avofiohi®®*’ to make a distribution of an 

available asset belonging to him, viz., the business 

dlfficume™^ 

(4) Much was made of the fact that no share 
capital was distributed nor was it contributed bv 
the sons at the time the partnership came into 

remembered that the sons 
fv, ‘"dependent property of their own to 

S the L?” resources 

father and it is the father that 

business, 

SStal nf eu provided that the 

capital of the partnership should consist of the 

net value of tne stock in trade, book debts and 
other assets of the business less of course of the 
outstanding liabilities which were estimated to 
be about Rs. 40,000. This distribution could not 
be immediately done as income-tax upto the end 
of the year 1943 was not assessed till October 1945 

thereafter that the net capital could 
be ascertained and could be distributed between 
the sons in the accounts. 

It is not disputed and it has been adverted to 
by the Appellate Tribunal itself that the prVts 
Of each year were distributed to the sons though 
it was smd that the circumstance was not con- 
clusiye. Of course the way in which the ApMi- 

Income-tax authority S 
■ circumstance by 

itself and then reject it on the ground that eaeh 
by Itself w^ not conclusive, Thte method of an 
proac^g the question in our opinion is not nro 
per. The cumulative effect of all thi circSm- 
stances should have been considered in arriving I 
at the conclusion whether this partnershin waf 
real or not. We have the undoubted fact and a 
strong circumstance in favour of the a^^ee 

bf the recognised immSTilSly 

iindpr when it was registered 

Qc Ordinance. It was- 

^ matter of course. They 

himself to 

It^if^n i? partnership. 

Information that they acted and 
registered the partnership deed. 

^ieed itself 
Notary Public and therefor® 

existence of the 

biTrf 3^? which it purports to have come 

mto existence. As regards the reality of the 

partnership as pointed out above there are 
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very many circumstances pointing to the 
conclusion that the father intended that this 
partnership should be real and should benefit his 
children by the first wife as well as the second 
wife. It would be open to any of the sons if 
there were disputes to claim under this document 
their share of the capital and the profits in the 
business. 

Even if it should happen that the father should 
die, they would not be entitled to claim any 
portion of the father's share so that the father 
bound himself by this document to recognise the 
interest of his sons in the manner and to the 
extent indicated in the deed and the sons ‘inter 
se’ have agreed to share the profits of this busi- 
ness and its capital in the manner which it has 
been agreed to under this deed. We think, there- 
fore. that the conclusion of the Appellate Tri- 
bunal was not wari'anted by the evidence on re- 
cord. The question referred to us therefore must 
be answered in favour of the assessee and we 
hold that the partnership is real. As the assessee 
has succeeded he is entitled to his costs which we 
fix at Rs. 250. 

(5) In view of our finding we think that the 
partnership will be registered as the assessee has 
already applied for registration of the same un- 
der S. i6, Income-tax Act. 

C / V.R.B. Reference answered. 
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SUBBA RAO J. 

Subrahmanya Ayyar and another, Appellants 
V. Govindasami Moopanar and others, Respon- 
dents. 

Second Appeal No. 1343 of 1948, D/- 26-2-52. 

Civil P. C. (1908), O. 47, R. 8 — ; Scope of 
enquiry not re^ricted by order granting review 
— Court can reopen entire case, 9 Cal 209; AIR 

1927 Cal 21; AIR 1943 Mad 235, Rel. on. 

(Para 5) 

Anno: Civil P. C., O. 47, R, 8 N. 2. 

G. R. Jagadeesan, for Appellants; D. Rama- 
swami Iyengar and P. S. Srinivasa Desikan, for 
Respondents. 

CASES CITED: 

(A) (’38) AIR 1938 Mad 573 

(B) (’66-67) 9 WR 23: 11 Moo Ind App 487 (PC) 
<C) (’83) 9 Cal 209 

(D) (’27) AIR 1927 Cal 21: 31 Cal WN 1035 
<E) (’43) AIR 1943 Mad 235: 1942-2 Mad U 716 

JUDGMENT : This second appeal raises a ques- 
tion in regard to the scope of an equiry under 0. 47, 
R. 8. Civil P. C. On 8-4-1929, defendant 1 exe- 
cuted a mortgage-deed for himself and as guardian 
of his undivided minor brothers, defendants 2 
and 3 in favour of the plaintiffs’ father. The 
plaintiffs filed O. S. No. 128 of 1945 on the file of 
the Court of the District Munsif, Valangiman, for 
recovery of the amount due under the said mort- 
gage. The defendants raised various pleas. They 
also claimed that the debt was liable to be scaled 
down under the provisions of the Madras Agri- 
culturists’ Relief Act. The District Munsif gave 
a decree, but scaled down the mortgage amount 
under the provisions of the Madras Agriculturists' 
Relief Act. The defendants preferred an appeal, 
and the District Judge by judgment dated 30-6- 
1947 held that a sum of Rs. 150 paid on 30-12-1930 
was an unappropriated payment. In regard to 
the pa 5 Tnent of 300 on 30-5-1938 he held that 
it was properly appropriated towards the princi- 
pal and interest due on the date of payment. He 


negatived the plea of damdupat. In the result 
with a slight modification he confirmed the de- 
cree of the District Munsif. On 27-9-1947 the 
plaintiffs filed an application under O. 47 R 1 
Civil P. C. for reviewing the judgment and ’decree 
of the District Judge on the ground that there 
was an error on the face of the record. The 
error accoi'ding to the petitioners was that the 
District Judge by mistake stated that Rs. 350 was 
the principal, whereas the parties agreed that 
the principal amount was Rs. 453-6-0. On 3-12-1947 
the District Judge passed the following order: 

“As there is an eiTor apparent on the face of 
record, the review application is allowed. But 
since the actual working out involves argu- 
ments, the appeal Itself will be reopened and 
reheard under O. 47, R. 8, Civil P. C.’’ 


Arguments were heard subsequently, and judg- 
ment was delivered on 20-1-1948. The learnt 
Judge again refused to apply the principle of 
damdupat. He substituted the figure of Rs. 453-6-0 
in the place of Rs. 350 representing the principal 
amount due on 1-10-1937. In addition, he held 
that a sum of Rs. 300 paid on 30-5-1938 had to 
be appropriated only towards Interest payable 
after 1-10-1937 and the balance, in reduction of 
the principal. He gave a decree for a sum of 
Rs. 453-6-0 at 61 per cent per annum only from 
1-10-1937 to 30-5-1938 when he received payment 
of Rs. 300 and thereafter subsequent interest on 
Rs. 172-3-0 from 30-5-1938 till the date of the 
plaint. The result is that though the review 
application was filed for correcting an obvious 
error on the face of the record in regard to the 
principal amount, the learned Judge reviewed his 
judgment in respect of the appropriation of a sum 
of Rs. 300 paid on 30-5-1938. The plaintiffs pre- 
ferred the above appeal against the decree of the 
learned District Judge. 


(2) Mr. Jagadlsa Aiyar, learned counsel for the 
appellants contended that a Court cannot review 
its own judgment so as to go beyond the scope 
of the application for review. Alternatively he 
argued that even if the District Judge had such 
jurisdiction, in the present case he should have, 
in his discretion, confined the scope of the re- 
hearing and also the relief to that prayed in the 
review petition filed by the appellants. The re- 
levant provision governing the situation Is O. 47, 
R. 8, Civil P. C. It reads : 

“When an application for review Is granted, a 
note thereof sh^l be made In the register and 
the Court may at once rehear the case or make 
such order In regard to the rehearing as it 


thinks fit." 

Jefore I express my view on the question rai^- 
t. will be convenient to consider the cases cited 
ly the learned counsel. The various stages m a 
eview applicaUon have been stated by Venkatar 
ubba Rao J. In - ‘Pakiri Muhmmad Rowtta 
Swaminatha Mudaliar’, AIR 1938 Mad 573 (A), 
n the following manner; 

“We may at the outset refer to 
observations of Jenkins C. J. 
stages of a review application. The firsj J® ^ 
‘ex parte’ stage when the Court may , 

ject the application at once or may gr^t a 
calling the other side to show cause why reviw 
should not be granted. In the second sta^ 
rule may either be admitted or H 

rule is discharged, tlie case ends then ^ 
there: if on the other hand the rule is 
absolute, then tiie third stage Is 
case is then heard on the merits ^d may 
suit in a repetition of the former de<^ w* 
some variation of it. In either case, the w 


1963 

matter having been reopened, there is a fresh 
decree.” 

(3) The scope of the enquiry at the third stage 
IS stated in — 'Bhugwandeen Doobey v. Myna Baee’ 
11 Moo Ind App 487 (PC) (B). That case turned 
upon the corresponding provision, S. 378 of Act 8 
of 1859. Though there was no discussion the 
Judicial Committee held that notwithstanding the 
terms of S. 378, Civil P. C.. it was competent to 
the Judges by whom the order aUowing the 
application for review was made to enlarge those 
groun(^ on an oral application by including 
moveables, if satisfied that there was a proper 
case on the merits for so doing. In — ‘Hurb^s 
Sahye v. Thakoor Purshad’, 9 Cal 209 (C) a 
Bench of the Calcutta High Court had to con- 
sider the question whether when a review appli- 
cation was allowed the Court was bound to re- 

S. 630 of Act 10 of 
1877. Section 630 corresponds to O. 47 R. 8 of 

^65 present Code. Mitter J. stated the position 

“It has been contended that, if the review be 
granted on a particular ground, we are bound 
te rehear the whole case under S. 630, Civil P 
C.; but the words “or make such order in re- 
gard to the rehearing as it thinks fit” in the 

discretion 

either to rehear the whole case or any particular 
r«int that seems to us fit. The obseCtfon o? 
the Judicial Committee in — “11 Moo Ind Ann 
487 (PC) (B)- supports this view/' 

Tile other Judge, Maclean J. agreed with tho 
aforesaid observations. 

(4) A careful and analytical treatment of thp 
subject is found in - ‘Bhaniram RatW v Am 
bica Charan’, air 1927 Cal 21 (D). Pa^ ofS- 
Mnsidermg the various cases cited ^fore the 
Bench observed as follows at p 24 • 

“ S°undlr‘’o%''’B. Tlo def 

ite ^^tfrety® reheard in paxt^w'^n 

ofur^lf ^ reopened, ind thi 

at a, court sale depositeTthe Loney «Sd“n'’ 

dudmg poundage and that amount remahi^ Tn 

the judgmenWfeb^*the''sate wS'^s'^^'^ide^Th^ 

auction-purchaser took back the 

sSyW Hr 

not hay e been called u^nTpiyTntres" 

Court granted the review and 

refusing to call upon the ^cre’Sholder tn 

any interest to the auction-purdhaser^^^p* r. 

^rther held that one half if C^dS should 
be paid by the decree-holder to the Son-nnl 

^ould pply to the Government 

teg h^ the poundage to be returned by the 
decree-holder, though there was no application 
either by hlms^ or his opponent for any modifi- 
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cation of the order in so far as it related to the 
I^imdage. The learned Judge in dealing with 
that contention observed at page 236 : 

Tt seems to me that this contention must fail 
inasmuch as Rule 8 of O. 47 clearly lays it down 
that when the Court grants an application for 
review it may at once “rehear the case”. That 
surely means that it may hear the case in full 
and deal with every point which it is necessary 
to consider before passing a fresh order.” ^ 

^ (5) In my view, the words of O. 47 R. 8, namely 
may at once rehear the case or make such order 
in regard to the rehearing as it thinks fit” are 
rather wide. The Court may, in exercise of the 
powers confeiTed under that rule, not only give 
directions in regard to procedural matters but also 
can define the scope of the enquiry. It may for 
instance, confine the scope of rehearing to that 
part of the appeal or suit which was vitiated bv 
the defect found or affected by the new evidence 
discovered. TTie discretion Is vested in the Court 
directmg rehearing, as otherwise on the pretext 
of an error on the face of the record affecting an 
insignificant part of the decree the entire trial 
sometimes covering a wide field and involving an 
examination of innumerable witnesses and a 
scrutiny of countless documents will have to be re- 
heard, though the trial was otherwise free from 

is unnecessary to attribute that 
intention to the Legislature, unless the clear words 
compel that conclusion. The aforesaid words have 
been designedly used by the Legislature conferring 
a discretionary jurisdiction on a Court directing 
a rehearing of a concluded trial. Of course if 
the Cc^rt allowing a review petition does not res- 

of enquiry, it may reasonably 
be held that it intended to reopen the entire case. 

(6) Bearing the aforesaid prmciples in mind I 
shall proceed to consider the scope of the order 
^ District Judge dated 3-12-1947. The leam- 
ed Judge after aUowing the review petition de- 

that since the actual working out 
involved arguments the appeal itself would be re- 
opened and reheard under O. 48, R. 8, Civil P C 
In exercise of his discretion he did not limit the 
scope of the enquiry but directed the rehearing 

The order was certainly 
vnthin his jurisdiction, and in the circumstances 

of the c^ I cannot even say that the exercise 
of discretion was irregular or otherwise unjust. In 

the result, the appeal fails and is dismissed with 
costs. (No leave). 

B/V.S.B. Appeal dismissed. 
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MACK AND SOMASUNDARAM Jj' 

Balaswamy of Guntur, Accus- 

Criminal Appeal No. 41 of 1951, D/- 4-12-51 

jPenal Code (1860), Ss. 85, 86 and 300 _ 
Intoxicated person killing another by revM 
stab wounds - Requisite knowledge and inten 
tion can be presumed — Offence cannnt wl 
reduced to one under S 304 
(1872), S. 14). — <Evidence Act 

Intention, of course, in many io ^ 

inference from knowledge ^As an i ^ 
toxicated man is assumfd* to have fh^ 

lity of cases, be assumed genera- 

the intention. But ther? mav 
which a person by rlfso^^ in 

may, under certain intoxication 

«p.b„ o, 
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cular act he commits or that it is either 
wrong or contrary to law, although his 
state of intoxication may not be such as 
to render him incapable of knowing the 
nature of all his acts. In such cases, in 
determining the quality of the offence, evi- 
dence may be necessary of a specific state 
of mind, which must be found as a fact 
and not assumed. It is only in such cases, 
which are rare, that S. 86 can be invoked 
by a person in some stage of intoxication 
to mitigate culpability, and to limit it to 
knowledge without inference of criminal 
intention, where the offence with which he 
is charged, such as murder, requires proof 
of a specific intention. (1909) 1 KB 895, AIR 
1916 Mad 489, Rel. on. (Paras 5, 7, 8) 

Anno: Penal Code, S. 85 N. 1; S. 86 N. 1; 
S. N. 3; Evidence Act, S. 14 N. 2, 3. 

K. S. Jayarama Ayyar, for Messrs. C. K. 
Venkatanarasimham and A. V. Krishna Rao, for 
Appellant; Asst. Public Prosecutor, for the 
State. 

CASES CITED: 

(A) (1920) 1920 AC 479 

(B) (1909) 1909-1 KB 895 

(C) (’16) AIR 1916 Mad 489: 38 Mad 479: 16 
Cri LJ 627 

MACK J. ; Appellant, a cooly aged 32, has 
been found guilty under S. 302, Penal Code of 
the murder of a woman, Bhudevamma by inflict- 
ing on her a single stab in the abdomen when she 
intervened when the appellant was stabbing her 
brother Venkayya (P. W. 1). He has also been 
found guilty under S. 324, Penal Code, in respect 
of injuries he inflicted on Venkajya. although 
charged in that connection of attempting to 
murder him under S. 307, Penal Code. He has 
been sentenced to transportation for life and to 
two 3 ’cars rigorous imprisonment respectively. 

(2) Appellant and P. W. 1 lived very close to 
each other in Guntur Town. P. W. 1 had a bunk 
or petty shop by the road-side. There is evidence 
of some previous ill-feeling between them over 
the purchase of a house, which was ultimately 
bought bv P. W. 1 in competition with the appel- 
lant. P. W. 1 says he filed a complaint against 
the appellant about a year before this offence, 
which was dismissed. 

(3) The prosecution case based on the evidence 
of P. W. 1 and two eye-witnesses P. Ws. 2 and 3. 
whom the trial Court believed, was that between 
6-30 and 7 P.M.. on 194-1950, P. W. 1 was sitting 
on a bench near his shop. Appellant suddenly 
came near him with a knife and started stabbing 
him. When his sister, who was sitting at the 
shop counter came up to intervene, he stabbed her 
in the stomach. Appellant then ran away. Bhu- 
devamma and P. W. 1 were both taken to the 
Central Crime Station, where two statements Exs. 
P-1 and P-2 were recorded from them. In dying 
declarations. Exs. P-3 and P-8 made before the 
Stationary Sub Magistrate, both P. W. 1 and 
Bhudevamma described the appellant as being 
fully drunk, though there is no reference to this 
either in Ex. P-1 or Ex. P-2. In his evidence, P. 
W. 1 admitted that in the committing Court he 
said that appellant came staggering in a 
drunken state. Appellant was arrested at 7 P.M., 
on 21-4-1950, two days later by a Head Constable 
(P. W. 11>, who says he was even then in a 
dnmken condition. 

Tnere can be no doubt that despite the opinion 
of the assessors, who thought that appellant was 
not guilty, the learned Sessions Judge has rightly 
found that appellant it was who stabbed both 


A. 1. B. 

P. W. 1 and Bhudevamma. Mr. Jayarama Ayyar 
for the appellant has not seriously challenged 'this 
finding and concentrated his ar^ment before us 
on the plea of intoxication, which he urged in 
this case would, under S. 86, Penal Code reduce 
the offence from murder to culpable homicide 
not amounting to murder. 

(4) The injuries on P.W. 1 may well have had 

fatal coasequences. He was stabbed twice in the 
chest and once in the abdomen. One chest 
wound was li” deep and the abdominal wound 
is also described as 1^” deep. As the doctor 
P.W. 13 has deposed these wounds were on vital 
parts of the body and if they had penetrated a 
little further, they may have caused danger to 
life. Bhudevamma had a penetrating wound, 
not so deep, viz., on the left side 

of the chest which unfortunately, however, punc- 
tured the stomach. In consequence of this, she 
died in the hospital the following night. 

(5) As we understand Mr. Jayaram Ayyar’s 
argument it is that appellant was in a state of 
intoxication and therefore under S. 86, Penal 
Code, he is not guilty of murder which requires 
a particular knowledge or intent and would be 
liable to be dealt with as if he had only the 
same knowledge as he would have had if he had 
not been intoxicated. Section 86 may be set out 
'in extenso’ : 

"In cases where an act done is not an offence 
Unless done with a particular knowledge or 
intent, a person who does the act in a state 
of intoxication shall be liable to be dealt with 
as if he had the same knowledge as he would 
have had if he had not been intoxicated, 
unless the thing which intoxicated him was 
administered to him without his knowledge or 
against his will." 

Sections 85 and 86 crystallize in tabloid form the 
law relating to intoxication or drunkenness as a 
defence or plea in mitigation of a criminal 
offence. Section 85 gives the same protection as 
S. 84 does to a person of unsound mind, who 
is by reason of intoxication "incapable of know- 
ing the nature of the act or that he is doing 
what is either wrong or contrary to law", pro- 
vided that the thing which intoxicated him was 
administered without his knowledge or against 
his will. A person, who gets into a state of 
intoxication voluntarily, is presumed to have the 
same knowledge he would have had if he had not 
been intoxicated. When the state of intoxication 
is such as to make him incapable of knowing the 
nature of the act or that he is doing what is 
either wrong or contrary to law. he can only be 
punished on the basis of knowledge and not 
of a particular intention. 

What is the "state of intoxication" referred to 
in S, 86. Penal Code? There are, of course, 
many varying degrees of drunkenness, which cul- 
minate in a state in which the person becomes 
incapable of knowing the nature of any act. 
Mr. Jayarama Ayyar's argument would include 
in the state of intoxication under S. 36. Penal 
Code, intermediate stages, which witnesses may 
describe as drunk or fully drunk, but which may 
not have reached the stage of incapability con- 
templated under S. 85. We have no doubt that 
the words "state of intoxication" in S. 86 can 
only mean intoxication, which renders a person 
incapable of knowing the nature of the act in 
question or that he is doing what is either wrong 
or contrary to law when he commits it. It 
would be extremely dangerous to extend the pro-| 
lection under S. 86. Penal Code, to persons, who 
commit serious offences under the influence of 
liquor in var 3 fing stages and differentiate culpa- 
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bility in tlieir favour as opposed to similar 
offences by perfectly sober persons. 

(6) i\lr. Jayarama Ayyar has referred us to the 
House of Lords decision — ‘Director of Public 
Prosecutions v. Beard’, 1920 AC 479 (A). That 
was a case in which Beard ravished a girl 13 
years old and, in furtherance of the act of rape 
placed his hand upon her mouth and his thumb 
upon her throat, thereby causing death by suffo- 
cation. The sole defence raised was drunkenness. 
Bailhache, J. directed the Jury that if they were 
satisfied that the accused was so drunk 'that he 
did not know what he was doing or did not 

wrong, the defence of 
drunkenness succeeded to the extent of reducing 

of ^ ^^^-slaughter. Beard was convicted 
of murder and sentenced to death. The Court 
of Cnminal Appeal substituted a verdict of man 
slaughter on the ground that the fudge was 

'h" drunkenness The 

test of insanity and should have directed the 
^ry m accordance with the rule laid 

tolhfkry as 

Where it is part of the essence of a crime that 
?he S.? particular motive, shall e^Lt in 

aeciares mis — that if the mind at that time 
IS so obscure by drink, if the reason L Z! 

incapable therefore of 
fonmng that intent, it justifies the r^uction 

The Houi" lS in^ap^earrefto^' 
victlon Of murder paied oT^lrT'^Z^d Krken 

judgment of the Court held 
that the rule in — ‘(1909) 1 KB rqs mv * 

aiyly and that the summing up by Bailhache^ J 

mUfQ amount to a mis-direction although he was 

the test of insS^^ " drunkenness 

their close juxtaposition, S. 84 dealing 
with a person of unsound mind and r rs 
A^' ith a person incapable o? M^ent’ bv 
Of intoxication against h?^ tL same 

criterion viz., an incapability “of Lo^L the 

t^^on?^r^1on^ayto^b. 

tion & the^ vtew Thaf we° hTve^^yr of f 

aSchff 3o£:bv£f- 

Mad^"|)'^(cr Ield^tha?'^S?d°^'’^^^.;’ 

”i SS“.S 

the natural consequences of ^his 

ssfon'Tsi 

SsM^o^'wthl' knoy^ge” he 

generality of cases, be assumed to haw he^ 

person by reason of intoxication ^ ^ 

tain circumstances, be Incapable of 

nature Of a ‘Particular ^0^' c^L^ror" tha? 

it IS either wrong or contrary i-n larJ^ 
his state of intoxication i^^not be such^^'f 
render him incapable of knnwino- ^ 

all his acts. In such ms^ 

quality of the offence, evidence m% 

Of a specific state of mind, which muct- 

'as a fact and not assumed, if is^o^^n S 
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cases, which are rare, that S. 86 can be invoked 
by a person in some stage of intoxication to 
mitigate culpability, and to limit it to knowledge 
without inference of criminal Intention, v/hefe 
the offence with which he is charged such ^ 
murder, requires proof of a specific 'intention 
Sections 8o and 83 were enacted in the Indian 
Penal C(^e m the year 1860 at a time when 
English juQge-made law in the domain of Tnto 
xication had not been settled. It is a tribute to the 
anticipatory genius of the authors of that Code 
that we find even 90 years later no rea^drffer- 
ence between the law as sought to be crystallized 

English judicial decisions since then 
which have gone up to the House of Lords’ 
Sections 85 and 86 appear to us clear and un’ 
^biguous and w’e need not look beyond th^e 
^tions, which appear to us to leave no room for 
f statutory law is and how 

£& ™ “is 

the worse for liquor, he knew perfectly w'eil what 
he was doing when he came up to P.w. 1 with 
a knife and set about stabbing him it would 
appear, rnurderously in his chest. The learned 
Sessions Judge appears to us to have taken a 
1 whth ^ charitable view of the attack on P W 

on ^ murderous than that 

®^^’^'^cvainma, who intervened and 
received only one stab in her abdomen. A man 

o keeps on stabbing persons in vital parts' 
must clearly be presumed to know the conse 

pieaa that he was so drunk at the time aq nnt 
to know or intend what he was doing We 

on^the^dRMn^r jn rejecting this defence based 

Piit forward to reduce 
the offence to one under S. 304, Penal Code. One 

f the witne^es to the stabbing, p.w. 2 told 

and the appellant 

fir ^ ffg^ff^^'ng before the stabbing. The 

learned Sessions Judge gave this as one of the 

reasons for not passing on the apt^fiant thi 

extreme penalty. On the whole, we do not think 

PQc« ^7 extreme penalty was called for in this 
case. We confirm the convictions of the appellant 

th^if sentences passed on him, thcnigh we 

fl regards the attack on P.w. 1 he 

correctly convicted as 

unaer S. 324, Penal Code. With these oh<;<^nfQ 
tions. we dismiss the appeal observa- 

s I gs-sxs r 

(10) When a person voluntarily drinks and ho 

IS m a state of intoxicating ' r oe ^ 

Shall be dealt with ^ ,f hf hfd th/?® 
ledge as he would have had if hf L.f 
so intoxicated. Can he dLif not been 

had the same intention is the question ^ A^man 
IS presumed to know the ^ 

inl^enTof" intention Sg 

intend the ^ presumed to 

i^ tSfe to a mo' ^ .consequences of his act. This 

Where knowledge alone mav not Hp 
alone can ft be '^sumedXt ^\ad™nten! 
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tion to commit theft or any of the things men- 
tioned in S. 441, Penal Code. I think not. The 
section, no doubt, imputes to him knowledge, the 
l^nowledge here being that it is wrong to enter 
another man’s house during the night. But that 
is not enough for convicting him for criminal 
trespass. There must be further proof that he 
had the intention to commit an offence or one 
of the things mentioned in S. 441. The inten- 
tion in such cases cannot certainly be inferred 
merely from the fact that he was found inside 
the house though in a state of intoxication, ^ It 
is to cases of this kind that S. 86 in my opinion 
will apply and not to cases where the intention 
is ordinarily inferred from knowledge. 

C/R.G.D. Appeal dismissed. 
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RAJAMANNAR C. J. AND 
VENKATARAMA AIYAR J. 

Rechuri Suryaprakasa Rao and others, 
pellants v. Gottumukkala Venkatraju 
others, Respondents. 

Appeal No. 607 of 1949, D/- 18-12-1952. 

T. P. Act (1882), S. 58 (c), Proviso— Sale or 
mortgage — Tests of distinction. 

A transaction which consists of an osten- 
sible sale accompanied by a separate agree- 
ment for repurchase can, in the light of the 
proviso to S. 58 (c), be only a mortgage by 
conditional sale. It cannot be any other of 
the known kinds of mortgage for to hold 
so will stultify the enactment contained in 

the proviso. AIR 1946 Mad 456, Foil. 

(Para 3) 

The rule laid down in the proviso is rigid 
and where the condition for retransfer is 
not embodied in the document of sale the 
transaction shall not be treated as a mort- 
gage. What the proviso says is that when 
the condition is not embodied in the same 
document in no case shall a sale be deemed 
to be a mortgage. AIR 1946 Nag 264, Rel. 
on Observations in AIR 1931 Bom 371 and 
AIR 1934 Nag 18, Not Appr. (Paras 6, 8) 
The word “deemed” is used in the pro- 
viso because ostensibly the transaction is 
only a sale. When the condition of recon- 
vevanc6 is ©mbodiGd in the same documGnt, 
it 'is open to the Court to hold that what 
purports to be a sale is really a mortgage. 
Then it can be said that the sale ‘‘deem- 
ed” to be a mortgage. 

Anno: T. P. Act, S. 58 N. 33 Pts, 44, 45. 

P M. Srinivasa Ayyengar, for Appellants; 
Kasturi Seshagiri Rao and Kasturi Sivaprasada 
Rao, for Respondents. 

CASES CITED: 

(A) (M6) AIR 1946 Mad 456: 1946-1 Mad LJ 
342 

(B) (’35) AIR 1935 Rang 212: 157 Ind Cas 179 

fC) (’31) AIR 1931 Bom 371: 134 Ind Cas 337 

(D) (’47) AIR 1947 Pat 345: 25 Pat 666 

(E) (’34) AIR 1934 Nag 18: 149 Ind Cas 354 

(F) (’46) AIR 1946 Nag 264: ILR (1946) Nag 

278 

(G) (’40) AIR 1940 Nag 84: 187 Ind Cas 594 

RAJAMANNAR C. J.: The pl^aintifls in O S. 
No. 47 of 1947 on the file of the Court the 
Subordinate Judge of Narasapur appeal against 
the dismissal of their spit for redemption of 
nronerties which they along with the fourth 
dffiant wnveyed to one Venkataramaraju 


under a deed of sale dated 20-1-1932. On the 
same day as the sale deed, there was an agree- 
ment to reconvey executed by the vendee under 
the sale deed. The contention on behalf of the 
appellants was that both these documents 
embody a single transaction which was either 
a mortgage by conditional sale or an anomalous 
mortgage. In this view they claimed redemp- 
tion of the same. There were also other alle- 
gations challenging the validity of the transac- 
tion, but the learned Subordinate Judge found 
against them and we are not concerned with 
them in this appeal. 

(2) The defence to the claim for redemption 
was twofold. The contesting respondent, name- 
ly, first respondent, who is the son of Venkata- 
ramaraju, pleaded that it was not open, in view 
of the proviso to S. 58 (c), Transfer of Property 
Act, to contend that the transaction should be 
held to be a mortgage. as the agreement to re- 
convey was not embodied in the document of 
sale. He also pleaded that even assuming that 
it was permissible to hold so, it was not the 
intention of the parties that the transaction 
should be considered to be a mortgage. The 
learned Subordinate Judge held in favour off 
the first respondent on both the points. 

(3) In the appeal learned counsel for the 
ajppellants tried to get over the hurdle in the 
way of his success, namely, the proviso to S. 58 
(c) in two ways. He first contended that as 
the proviso was only a proviso to Cl. (c) ^ 
S. 58, it will be open to him to plehd that the 
transaction is another kind of mortgage, that 
is, a mortgage other than a mortgage by condi- 
tional sale. This point is covered by a di^t 
decision of a Bench cf this Court in — ‘V^- 
kata Subbarao v. Veeraswami’, AIR 1946 Mad 
456 (A). The learned Judge there repelled an 
exactly similar argument thus: 

“This argument cannot be accepted. The 
construction suggested would involve reading 
into the proviso words which are not there,. 
& it would moreover stultify the new enact- 
ment as it would leave the previous state cr 
the law practically unchanged. For it would 
not make much difference in the legal effect 
of a sale accompanied by a separate 
ment for repurchase to provide that it shall 
rot be deemed to be a mortgage by condi- 
tional sale but may be regarded^ as an ano- 
malous mortgage. We do not think that the 
proviso was intended to have that effect. Its 
object evidently was to shut out an enquiry 
whether a sale with a stipulation for retrans- 
fer is a mortgage where the stipulation is 
not embodied in the same document. 

The learned Judges followed the wUng of the 

Rangoon High Court in — 

Maung San Pe\ AIR 1935 Rang 212 (B). With 

great respect to the learned Judges we entirely 
agree with this decision. No authority has b^ 
cited to us which takes a different view on this 
point. The argument of the learned co^sel w 
the contrary proceeded on a misapprehensiw 
of the effect of holding a transaction wl^ 
consisted of an ostensible sale and an agw^ 
ment to reconvey to be a mortgage. ^ U w 
evidently an implication underlying ms argu 
ment that such a transaction could be hmd w 
be any of the known kinds of mortgag^. i 
this he erred because if a Court came ^ - 

conclusion that an ostensible sale taten aio^ 
with an agreement was not in reality a 
but only a mortgage then it fOllo^ 
mortgage was a mortgage by conditional s 
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^ could not be any other kind of mortgage. 
This IS evidently why the proviso was inserted 
as a proviso to clause (c). The proviso does 
not say that such a transaction shall not be 
deemed to be a mortgage because if it can be 
aeemed to be a mortgage it could be only a 
mortgage by conditional sale. 

(4) The next way in which counsel for the 
appellant sought to get over the proviso was 
to contend that “shall be deemed to be” is an 
expression which does not necessarily prohibit 
a court from coming to the conclusion that even 
If the transaction is contained in more than cne 
document it nevertheless is a mortgage. The 
argument was that if the condition to reconvey 
was not embodied in the document of sale the 
court will not presume that it was a mortgage, 
but in a proper case nothing prevented the 
court from coming to that conclusion and giving 
effect to it. In support of this contention he 
relied not upon any decided cases, but on 
observations in cases decided by other High 
^^urts. He first relied upon a passage in — 
Kuppa Krishna V. Mhasti Goli’, AIR 1931 Bom 

IJlUkl' oSeriSioni;"' '>■' 

“In case a mortgagor passes in favour of a 

mortgagee an ostensible sale deed and the 

intention of the parties is to be arrived at by 

the construction of the document, the proviso 

the right of repurchase must be 

ft document, and that if 

tL °ne document 

the inferenc® of a mortgage would not neces- 

transaction should 
be deemed to be a mortgage by conditional 
sale unless the condition is embodied in the 
document of the ostensible sale.” 

These observations were not necessary to dis- 

^^® ®®!® the learned Judges 

bX. ® document executed lon| 

proviso was inserted in the Act In- 

Xvh^tb’^® ^^...only one document of sale in 
v^ich the condition to reconvey was embodied 

We do not think that the learned Judges were 
constTUing seriously the effect of the proTfso 
But we must say that so far as it goesT^ 

accept this construction as sound 
placed on these observations in*— 
<gggannath V B. K ^y*, AIR 1947 Pat 345 
(LI;. But the learned Judges with resnepf die 
sented from them (see n 34 fii in ^ ‘ 

low®d the ruling in — ‘AIR 1935 ^ng 212° mi’ 

Wh.h wg gOow^d B„oh 

inat proviso cannot be internreted qc lo • 
down any rigid rule that i/ laying 

Inlerence 1" a SrtSS m,.,?"'”;'"' 

So far as the latter portion of the • 
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bodied in a separate document But we must 
respectfully dissent from the learned Judge’s 
observations contained in the first part of the 
sentence which implies that in spite of the prof 
viso even if the agreement to sell and the 
TOvenant to repurchase are embodied in mere 
than one document, a court could hold that the 
transaction amounted to a mortgage 

(6) In a later decision of the Nagpur High 
^urt reported in — ‘Samsher Khan v Vithll 
das’, AIR 1946 Nag 264 (F) these ve^ obslr- 

ThP°f approved 

The learned Judges said: * 

nf 1934 Nag 18’ (E> which was one 

of these cases, Niyogi J. suggested that the 
proviso to S. 58 (c) could not be interpreted 
as laying down any rigid rule that if the 
agreement to sell and the covenant of repur- 
chase were embodied in more than one docu- 
ment the inference of a mortgage would not 
necessarily arise. That point was not one that 
arose for consideration in that case and with 
the greatest respect we think that the ^nly 
meaning that can be put upon the proviso is 
tliat where the condition for retransfer is net 

eSs ^r'puf: 

not hA^+ ^ transaction shall 

not be treated as a mortgage” 

in Thf the rule laid down 

in the proviso is rigid and where the condition 

for retransfer was not embodied in the docu 

ment of sale the transaction shall not be' 
treated as a mortgage. 

‘ssXbXi? decision of a single Judge in — 

aXi 940 Nag M Gundharilal’, 

-tt-ixt ly^u mg 84 (G) was also cited to us and 

a passage in the judgment dealing with the 

wh/fn° has m bearini 

^on‘ln ‘^® which falls for deci- 

sion in this case as the learned Judge was 

dealing with a case in which the agreement to 

reconvey was embodied in the samfdfSnt 

(8) Learned counsel for the appellants relied 
upon the meaning of the word “deemed” as 
givp in law lexicons. “Deemed” is a wX with 
which w® are sufficiently familiar. It has been 
evidently used because ostensibly the transac- 
tion IS only a sale. When the condition of 
reconveyance is embodied in the samrSocS- 
ment it is open to the Court to hold that what 
purports to be a sale is really a mortgage. Then 
it can be said that the sale is “deemed” to be 

a mortgag®. What the proviso says is that 

when the condition is not embodied in the same 
docum®nt in no case shall a sale be delmTd 
to be a mortgage. We see no substance in anv 

SpenLtr'°°‘'°°" thl 

(9) We may mention that even nn •+ 

the learned Subordinate Judge has Xrif that 

peal fails and is dismissed with ffsts of the' 

forma pauperis’ the appellants shah Lv tn tb2 

Government the coSrt-fee pljlblj^ ^on hi 
memorandum of appeal on me 

B/V.S.B. • Appeal dismissed. 
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GOVINDA MENON AND RAM^WAMI 

gounder jj. 

Bhup^athiraju Venkatapathirajy, Appellant v 
dentf.^^^ Venkataratnam and another, Respon- 

A. A. O. No. 33 of 1948, D/- 29-8-1951 
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Saiiada Reddy v. Venkata Reddy (Rajairunnar G, Jj A. LR, 


Debt Laws — Madras Agriculturists’ Relief 
Act (4 of 1938), S. 19A(1) — Admittedly 
nothing was due from debtor on date of appli- 
cation — No application lies under S. 19A. 

(Paras 1, 2) 

P. Somasundaram and P. Suryanarayana, for 
Appellaiit; O. Chinnappa Reddy and P. Rama- 
krislina, for Respondents. 

CIOVINDA MENON J. It is unnecessary to 
decide the auestion whether the payment ot 
Rs. 6515 urider Ex. P. 1(a) on 19-7-1946 was in 
part payment of the debt or in full discharge 
of Ihe debt, for it is the admitted case of both 
the parties that on the date of the application 
there was no amount of debt due by the debtor 
to the creditor. Section 19-A(1), Madras Agri- 
culturists’ Relief Act states that where a debt 
incurred before 2-3-1938 is due by any person 
who claims that he was an agriculturist both 
on that date as well as 1-10-1937 the debtor 
■or the creditor may apply to the Court having 
jurisdiction for a declaration of the amount of 
the debt due by the debtor ‘on the date of the 
application’. Both sides admit that on the 
date of the application nothing was due from 
the appellant to the respondents. What the 
I appellant says is that the payment of Rs. 6515 
, not only discharged the entire debt but that a 
I sum of money would be due to him from the 
creditor. On the other hand, the respondents* 
case is that Rs. 6515 was paid in full settlement 
■of the amount due to them on that date. The 
learned Judge in the Court below was inclined 
to accept the case of the respondents and there- 
fore dismissed the application. 

(2) In our view, on the pleadings an appli- 
cation under S. 19-A(1) does not lie at all. The 
necessary prerequisites for the maintainability 
of an application under S. 19-A is that the 
debtor must say that either there should be a 
declaration that the whole debt is wiped off or 
that a sum of money is due from him to the 
creditor; but whereas in the present case the 
creditor admits that no sum of money is due, 
there is no scope for the applicability of S. 19-A. 
The petition ought to have been dismissed on 
the nlea of the respondents that no money was 
duo 'to them from the appellant. The lower 
Court ought to have given a declaration that 
no money was due from the appellant to the 
respondents. Since we are of opinion that S. 
19-A is not anolicablc to the facts of the present 
case, the appeal fails and is dismissed with 
costs. 

C /D.H. Appeal dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

Sabella Sahaba Reddy and others, Peti- 
tioners V. Karri Venkata Reddy and others, 
Respondents. 

C. M. P. of 1953 in S. R. No. 11015 of 1953, 
D/- 17-3-1953. 

Constitution of India, Art. 227 (1) — Power 
nf superintendence — Extent of. 

The power of the High Court under 
Art. 227(1) is confined to subordinate 
courts and judicial and quasi-judicial 


tribunals which are also subordinate to it 
A judge of the High Court is not as such 
subordinate to the High Court. 

(Para 2) 

O. Chinnappa Reddy, for the Petitioners. 
CASES CITED : 

(A) (’83) 10 Ind App 4: 9 Cal 482 (PC) 

(B) (’81) 7 Cal LR 543: 6 Cal 594 

RAJAMANNAR, C. J. : The apppeUant in 
C. M. A. No. 670 of 1949 on the file of fhTs 
court seeks to file an appeal against the judg- 
ment of Mack J. dated 13-2-1953 dismissing 
his appeal. The matter comes up before us 
on an objection by the Office that the appeal 
is not maintainable. 

(2) It is obvious that an appeal is not main- 
tainable under Cl. 15, Letters Pateoit. Learned 
Counsel appearing before us has not sought 
to raise any contention on this clause. What 
he contended was that an appeal would lie 
under Art. 227(1) of the Constitution, which 
runs as follows : 

“Every High Court shall have superintend- 
ence over all courts and tribunals through- 
out the territories in relation to which it 
exercises jurisdiction.” 

This provision is a substantial re-enactment of 
S. 107 of the Government of India Act, 1915 
and S. 15 of the earlier Charter Act. So far 
as we are aware, this provision has never been 
understood to confer a right on the High Court 
as such to interfere with judicial orders and 
judgments made and passed by individual 
Judges or Division Benches of the High Court 
It cannot be said that a Judge of tho High 
Court disposing of a Civil Miscellaneous Ap- 
peal is a court within the meaning of Art. 
227 (1) of the Constitution and that the High 
Court has power of superintendence over him 
so that it could interfere with his judgments. 
In our opinion the power of the High Court 
under Art. 227(1) is confined to subordinate 
courts & judicial & quasi-judicial tribunals 
which are also subordinate to it. A Judge of the 
High Court is not as such subordinate to the 
High Court. 

(3) Learned counsel relied upon the obser- 
vations of the Privy Council in — ‘Hurrish 
Chunder v. Kalisundari Debi*, 9 Cal 482 at 
p. 493 (A), where their Lordships did ac- 
cept the view of Garth C. J. in — ‘Kally Soon- 
dary Dabia v. Hurrish Chunder*, 6 Cal 594 at p. 
607 (B). We do not think that these observations 
help the appellants in any way. Those ob- 
servations must be read in the light of the 
context and obviously have reference to the 
view of Garth C. J. as to the nature of the 
order of Pontifex J, in that case, namely, that 
it was merely ministerial and it could not 
said that the learned Judge was usurping any 
jurisdiction in passing the order. 

(4) The proposed appeal is incompetent. The 
memorandum of appeal will therefore be re- 
jected. 

A/G.M.J, Order accordingly. 
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M. G. Ramaswamy V. K. K. Vallabha (Venlatarama Ayyar J.) 


A. I. R. 1953 MADRAS 833 (Vol. 40, C. N 318) 

RAJAMANNAR C J. AND 
VENKATARAMA AYYAR J. 

Mittadar G. Ramaswamy Chettiar, Appellant 

V. K. K. Vallabha Anandar alias Subbier, Res- 
pondent. 

Letters Patent Appeal No. 22 of 1949, D/- 
•3-3-1953, from judgment of Satyanarayana Rao 
J., in A. S. No. 304 of 1947, D/- 15-12-1948 

(a) Civil P. a (1908). S. 35 — Interference 
by appellate Court. 

Though when discretion is exercised in one 
way on particular facts it should not be 
interfered with by a Court of Appeal- i* is 
open to the appellate Court to come to a 
chfferent conclusion on the facts on which 
the Court below exercised its discretion, 
and intMfere with the order for costs made 
by the Court below. (1903) 2 KB 756, Rel. 

Anno: Civil P. C., S. 35 N. 29. 


By whO! 


(b) Civil P. C. (1908), S. 35 - 
costs are to be paid. 

Held that it was the plaintiff that was 
responsible for the institution of the suit 
and that the real object was to throw costs 
on the defendant and the defendant should 
not be made liable for the costs of the suit. 

Anno: Civil P. C., S. 35 N 7, 9. 

A Viswanatha Iyer; K. V. Srinivasa Iyer and 
O. K. Ramalingam, for Appellant; T M^Rama- 
swami Ayyar, for Respondent ' 

CASES CITED: 

^^388^'^°^ LJ 

LJ 

^^43^'^°^ Mad L J 

(D) (’46) 50 Cal WN 296 

(E) (1903) 72 LJKB 933: (1903) 2 KB 756 
VENKATARAMA AYYAR J. : This is an 

mmt 0?"^^ against the judg” 

ment of Satyanarayana Rao J. The plaintiff ic 

I^billt^nf^th dispute relates only to the 

liability of the defendant to pay costs The fact-? 

pessary for the purpose of this appeal are the^ • 

2nd defendant, Vallabha Sugar alls 

and^stvle^f v’l business in the name 

Sf te^Sl^nfiffTn from the father 

oi me piaantiff on a promissory note Th<»ra 
a partition in the 'family of the plaintiff 
and m that partition this promisso^ note M 
to the share of the plaintiff. On 15-9-1945 the 
promissory note was endorsed in favour of the 

2 nd defeS renew^ 
the promissory note in favour of the plaintiff it 

IS on this promiasory note that the prSt suit 
we^ filed on 17-9-1946. The first (tefendant in tbn 
suit was the Varalakshmi Stores which bLaml a 
partnership firm from 1944 the narf-nerc^^w ^ 
the 2nd defendant and one 'Narasimhachari ^d 
the second defendant was Vallabha 
‘alias’ Subbier the maker of the 

plaint, an application for attach 
ment before judgment was filed and it was sew^' 
on me 2nd defendant on 6-10-1946. The sumna^^ 

served also on the same date and 
17th October was the date fixed for the hearins 

defendant paid 
a sum of Rs. 5223-lW 
being the entire amount of principal and interest 

due on the promissory note upto that date; and 
1953 Ma6/105 & 106 
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contended that he was not liable to pay the 
c^ts Of the suit. The only point for decision in 
the suit thereafter was whether the 2nd defen- 
dant shoifid be made liable for costs of the 
action. The Subordinate Judge held that 
plaintiff was entitled to coste anF granL a 
decree thereafter. Against that, the secind defen- 

"th • ^ appeal, A. S. No. 304 of 1947 

Rao^T® ‘’5’ Satyanarayana 

Rao J who held on a consideration of the facts 

that the 2nd defendant should not be made liable 

for the costs of the suit. He accordingly reversed 

the judgment of the Court below with refer- 

ence to costs, it is against this judgment that 

the plaintiff has preferred this appeal.^ 

learned counsel for 
the appellant, argues that costs are in the dis- 
cretion of the first court and that it was beyond 
^e province of the appellate Court to interfere 
with the exercise of that discretion unless a 

involved and that there- 
fore the decree of reversal passed by Satva- 
narayana Rao J. was erroneous. He quoted a 

tiSt^hP^ authOTties in support of the^ position 
that when the Court of first instance exercised 
a discretion with reference to costs in a parti- 

be interfered within 
fE Court Of appeal might 

dlfferentlv ®''®^®‘®s'^ its discretiou 

on tbP support of this position 

on the authorities in — ‘Raghavachariar v Pon- 

n^wami Mudali’, AIR 1940 Mad 519 (A) - 

Kozhuvammal v. Paru Amma’, AIR 1940 Mad’ 589 

1T56 Mari CoPalareddi’, AIR 

Rfriv,o^ ^ 36 (C) and — ‘Prokash Krishna v 
Radhamadau Gopal’, 50 Cal WN 296 (D) To the 
general proposition as thus stated, ?hem couW be 

riHT»? *'^® P®*”*- is somethin', 

different. It is whether it is not open to the 

appellate Court to come to a different^oncluston 

on the facts on which the Court below exercised 

t® ®ay that when 

fSte irshoulri*n'i?®h‘^ ®® particular 

lacts It should not be interfered with bv a Court 

Of Appeal: it is quite a different thtag to sav 

that even when the Court of Appeal (hffers on 
ite view of the facts, it could not interfere with 
the order for ^ts made by the Court below 
Jp C^i Service Co-operative Society v. 
^neral Steam Navigation Co.’, (1903) 2 KB 756 

of Ha^sbu^™ C 

“No doubt, where a Judge has exercised his dis- 
cretion upon certain materials which are before 
1^, It may not be. and I think is not, within 
the power of the Court of appeal to overrole 
that exercise of discretion. But the necSw 

of materials upra 
which the discretion can be exercised must be 

satefied. In the present case, so far as the 

evidence before me goes, I can see no materials 

whatsoever upon which the learned Jud^e cSild 
exercise a discretion at all.” uuage couia 

What Satyanarayana Rao J. has done ic nn the 
matenals, to reverse the findings of faS of the 
subordinate Judge, and the farfation in Ihl 

o^tbe ^uri?^*® consequential on the reversal 

■®^ ^®®*^ ®f fhe Court below. We 
are of the opinion that in the view taken bv 

Satyanarayana Rao J. of the facts, it was wRhin 
sSSltf Se. by the 

thf .n'SUTjS'i.S'jy SSSS. K 

su^p^rted by the evidence, facts 

evidence are tlise^ 
The 2nd defendant is stated to be an old custo^ 


834 Madras 


Ramayya V. Yenkatachellamma (Mack J.) 


A. LB. 


mer of the plaintiffs’ family which had been carry- 
ing on a money-lending business. Mr. Viswanatha 
Ayyar concedes that the interest on the promis- 
sory note had been paid regularly; therefore it is 
a case in which it cannot be said that the debtor 
was a person who was very much in default. In 
fact, the evidence discloses that at the time 
when the promissory note dated 8-3-1943 was re- 
newed under Ex. P-1 on 1-1-1946. there were 
arrears of intere.<=t due on the old promissory note 
and that notwithstanding that such interest was 
in arrears that promissory note was returned to 
the 2nd defendant, and in March when the 
plaintiff wanted payment of interest on the pro- 
missory note, Ex. P-l, he was paid not merely the 
interest on Ex. P-l due down to that date but 
also arrears of interest payable under the pro- 
missory note. Ex. D-1, which was superseded by 
Ex. P-l. All this clearly indicates that the 
plaintiff had full confidence in the solvency of the 
2nd defendant and that he was content to collect 
interest from time to time on the promissory 
note. It is found that as a matter of fact no 
demand in writing w'as made by the plaintiff 
calling for payment of the amount due under 
the promissory note. The plaintiff no doubt stated 
in evidence that he made oral demands. We 
agree with Satyanarayana Rao J. that in the 
absence of a written demand it will not be safe 
to act upon oral demands of the kind spoken to 
by the plaintiff. No satisfactory explanation has 
been given by the plaintiff for not making a 
demand in writing. It is admitted that the 
plaintiff made no demand whatsoever on the 
partner of the 2nd defendant. Narasimhachari. 
Mr. Viswanatha Aiyar argues that the liability 
under Ex. P-l arose on 8-3-1943 before Narasimha- 
chari was taken as partner by Sri Varalakshmi 
Stores and that in law he would not be liable. 
But the plaint does not proceed on the footmg 
that Narasimhachari is not liable. The allega- 
tions in paras. 3 and 4 of the plaint clearly show 
that the plaintiff considered that he w'as liable. 
When it is admitted that the plaintiff did not 
make any demand on Narasimhachari whom he 
thought to be liable, that certainly supports the 
conclusion of Satyanarayana Rao J. that he made 
no demand on the 2nd defendant. The fact 
remains that the entiix? amount was paid by the 
latter on the very first day of the hearing. The 
point for consideration under these circumstances 
is whether there was any necessity for the 
plaintiff to file the suit and whether there w^ 
any default on the part of the 2nd defendant 
after a demand was duly made for the payment 
of the amount due under the promissory note. 

Satyanarayana Rao J. had ample 
which he could come to the conclusion that it was 
the plaintiff that was responsible for the insti- 
tution of the suit and that the real object was 
to throy/ costs on the 2nd defendant, 

(4') Accepting as we do the findings of facts 
reached by the learned Judge and following the 
principles laid down in the decisions cited on 
behalf of the appellant, we do not find any 
sufficient ground for interfering with the discre- 
tion exercised by the learned Judge in the matter 
of costs. 

(5) The appeal is dismissed with costs. 

B/D.H.Z. Appeal dismissed. 
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MACK J. 

Ramayya and another. Appellants v. Venkata- 
chellamma and another, Respondents. 

A. A. O. No. 15 of 1950, D/- 22-1-1953. 

Arbitration Act (1940), S. 47 — Arbitration in 
pending suit without knowledge of Court. 

Private arbitration in a pending suit with- 
out the knowledge of the Court — No ori- 
ginal award produced signed by all the 
arbitrators — Arbitrators differing from 
each other — No consent of parties — Only 
course for a Court is to ignore the arbi- 
tration and decide the suit on its merits, 

AIR 1945 Mad 294 and AIR 1928 Mad 1025 • 
(FB), Distinguished. (Para 8) 

Anno; Arbitration Act, S. 47 N. 1. 

B V Ramanarasu, for Appellants; M. S. 
Raniachandra Rao and M. Krishna Rao, fci 
Respondents. 

CASES CITED: 

(A) (’45) AIR 1945 Mad 294: ILR (1946) Mad 
39 

(B) (’28) AIR 1928 Mad 1025: 51 Mad 800 (FB) 

(C) (’53) AIR 1953 Mad 781: (C. R. P, Nos. 
1783 to 1785 of 1949) (FB) 

(D) (’46) C. M. A. No. 623 of 1946 (Mad) 

JUDGMENT: The appellants are the plain- 
tiffs, who sued the two defendants on 25-6-1948 
for a permanent injunction restraining them 
from opening a doorway into an alleged private 
lane belonging to them and for a mandatory 
injunction directing the removal of a wall which 
encroached on their site. This appeal arises 
out of a reference to arbitration outside court 
subsequent to the filing of the suit, which 
degenerated into a regrettable fiasco as bet- 
ween the arbitrators themselves, three of them 
giving the lie direct to the fourth arbitrator 
one S. Rattiah. The learned District Munsif 
accepted the evidence of three arbitrators exa- 
mined for the plaintiffs as P. Ws. 1, 2 and 3 
that there was an award in writing signed by 
all the four arbitrators and decreed the suit in 
accordance with a copy kept by P. W. 1. The 
finding on their evidence was that Rattiah 
suppressed the signed award. The learned 
Subordinate Judge in appeal preferred to be- 
lieve Rattiah and remanded the suit for fresh 
disposal. 

(2) The relevant facts briefly are these. The 
suit was preceded by the usual preliminary 
canter in the Magistrate’s Court. The first 
defendant who is a woman one Venkatachel- 
lamma bought a site next to the plaintifrs 
house and started building. The 2nd defendant 
is said to be some relation of hers but said 
to be looking after her affairs. When they 
were obstructed by the plaintiffs, they filed 
M C. No. 7 of 1948 in the Magistrate’s Court 
and got an ‘ex parte’ order under S. 144, Cn, 
P C. On 18-6-1948, plaintiffs retaliated by fil- 
ing M. C. No 9 of 1948 for cancellation of this 
order and followed it up with the suit O S. 
No. 362 of 1948. On 17-7-1948, both parties 
referred their dispute to the arbitration of ioy.v 
persons by a signed reference Ex. A. 1. R 
common ground that on 5-8-1948 the four 
trators took measurements. According to 
three of them P. Ws, 1 to 3, they were all m 
agreement as to the terms of the award, whicn 
was written in Rattiah’s house and the parties 
who were waiting outside were orally inform- 
ed The award was left with Rattiah for fur- 
ther action. Then on 10/8/1948 the defendants 
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issued a notice Ex. B. 1 to the arbitrators not 
to proceed with the enquiry. On 16-8-1948 the 
three arbitrators P. Ws. 1 to 3 appeared in the 
Criminal Court and filed a memo there Ex A 
6 embodying the terms of their award, alleg- 
ing that the original signed by all the four 
arbitrators had been left with Rattiah. 

The terms of the award were, ‘inter alia’, 
that the door way into the lane was to be 
closed, but the wall alleged to be an encroach- 
ment was to be permitted to remain and the 
defendants were to pay Rs. 100 to the plaintiffs 
by way of compensation. The criminal pro- 
ceedings were withdrawn and O. P. No 52 of 
1948 was filed in the suit by the plaintiffs for a 
decree in terms of the award on 5-10-1948 
This was countered by an application by the 
defendants to set aside the alleged award The 
only witnesses examined were the four arbi- 
trators, three ranging themselves on one side 
and swearing that they had signed an award 
which was left with Rattiah, who stoutly 
swore to the contrary that the measurements 
v/hich were begun could not be completed be- 
cause the parties themselves started disputes 
which nearly led to their beating each other 
He was prepared to swear that he and the 
other arbitrators went and reported the matter 
to one Anne Sanjivayya, who advised the 
execution of a document choosing him as a 
fifth arbitrator but that this was not done 

T' h deposited Rs. 

According to Rattiah, R. w, 1, Rs. 900 

of this deposit is with him and Rs 100 is still 

the defendants. It would 'appear that 
plaintiffs chose two of the arbitrators and de- 
fendants two, a rather unsatisfactory arrange- 
ment, but in the present case we have three 
of the arbitrators including one chosen by the 
defendants, all sticking together and swearing 
to all four of them signing an award in agree- 

entrusting the award 
to Rattiah. The learned District Munsif, who 
heard the arbitrators, accepted the sworn testi- 

j against Rattiah. The 

learned Subordinate Judge took the view that 
there was absolutely no motive for Rattiah to 
take sides, admitted as he was to be a very 
respectable man and he considered him at least 

respectable, if not better than the 
other three arbitrators. He concluded his 
comparative estimate of respectability of the 

?h*‘Mrtog sss'" ® i""* ">■ 

respSKft'S'sif. “ than 

(3) of the numerous grounds on which 
the learned Subordinate Judge set aside the 
award was that there was no proper selection 
of arbitrators, there being some evidence that 
t\yo of them P. Ws. 1 and 2 were not well 
^sposed to the defendants. He however over- 

ed^^bv thP ^Hpf arbitrator selecti 

ed by the defendants supported thpm m 

;mtaess box. The parties'^ not 

The non-examination of Anne Sanjivawa iiac 

been stressed on behalf of the appella^ as I 

the case of the defendants as it left 
Rattiah s testimony alone and uncorroborated 
whereas if as he ^ deposed all the arbitrator 
went to JUine Sanjivayya when they could not 
agree, this man would have given evidencp nf 

case of the plain- 

tiffs that there was in fact a written award 
si^ed by all the arbitrators. The learned Sub- 
orfinate,, Judge was of the view that the plain- 
tiffs, • could • as weU have cited him to show that 
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he was not approached at aU. It is difficult 

to see how they could do this, anticipating the 
evidence given by Rattiah. 

(4) I have found great difficulty in followine 
cind appreciating the numerous grounds given 
in several brief paragraphs by the Subordinate 
Judge lor rejecting the evidence of three of the 
arbitrators P. Ws. 1 to 3. One was that the 
award, if written, should have been served on 
ihe parties then and there. Another was th& 
failure to purchase the requisite stamp then 
and there on the afternoon of 5-8-1948 and so 
on. It is regrettable that the four arbitrators 
to whom the parties by a signed reference 
entrusted their dispute for resolution who are 
seemingly respectable persons should give each 
other the lie direct in this way. Thf rlalons 

fh fi Subordinate Judge for reversing 

the finding of the District Munsif, who had 
the great advantage of hearing all the arffi- 

f witness box are so unconvincing, 

to the arbitrators themselves 
the reaction in toto of the evidence of three of 
the arbitrators, P. Ws. 1 to 3 should not, I think 

°«en difficult mid 
embarrassing for a court to resolve so strong 
and direct a conflict in oral testimony between 
seemingly respectable persons The vievv to 
which l am inclined is that there was, as P. Ws 

agreement as between 

should be passed and that it was in fact re 
duced to writing and signed at any by 

probable that Rattiah was influ- 
enced to change his mind, it may be after a 

avS tT Sanjivayya, who has 

avoided the witness box, and that he did not 

^ tind it extremely 
di^fficult to believe that P. Ws. 1 to 3 would 

that thpv^ ni? length of swearing falsely 
that they all signed an agreed award which 

Rattiah in whose custody the 
deposit money was also kept for formal notice 
to the parties and for further action 

Snsint Of p\rtie°s* ^ ^^e 

would appear that S 47 
.^'■totration Act governs such references 
to arbitration by parties in a pending suit 
without reference to or knowledge of the col rt 

Obtained, that is, not under the specific nrc- 
visions of the Act, may, with the consent If 
all parties interested, be taken into consffierl- 
tion as a c^promise or adjustment of a suit 
by any Court before which the suit ic 
Chapter II of the Act provides for arbiTra Fan 
without the intervention of court- Chantl,- !?? 
for arbitration with the int“1enti1n of court 

for llbfflation in and Chapter TV 

Act does Int nnn trough the court. The 

Act does not provide for arbitration in oendintr 

of such flrhitrnt®; ^^ard on the footing 

decree by llnsenr^'^ 

n ^ different view was taken by Leach 

Lakshmana Rao J. in — ‘Animugha 
V Balasubramania Mudaliar’, AIR 
1945 Mad 294 (A). In that case there was a 
reference in a pending suit to a single arbitra- 
tor who passed a signed award to which objec- 
tion was taken. It was held that the Arbitra- 
tion Act of 1940 did not change the law as la7d 
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down in — ‘Subbaraju v. Venkataramaraju*, 
AIR 1928 Mad 1025 (FB) (B) by a Full Bench 
of, our High Court that an award in a private 
arbitration in a pending suit can be treated as 
an agreement for compromise and form the 
basis of a decree, under Order 23, R. 3, C. P. C. 
although the parties did not accept it. The 
correctness of this Bench decision has been 
doubted by single Judges of this Court and my 
attention has been drawn to a reference to ai 
Full Bench by Venkatarama Aiyar J. in — • 
‘Abdul Rahman v. Muhammad Siddiq’, AIR 
1953 Mad 781 (C). That reference was made 
in view also of some Bench decisions outside 
Madras where a different view was taken. It 
may also be said the correctness of this deci- 
sion was doubted by Happell and Govinda- 
rajachari JJ. in — ‘C. M. A. No. 623 of 1946 
(Mad.) (D)’ in a reference to a Full Bench 
which however did not specifically determine 
the point for reasons which need not be gone 
into. 

(8) I have carefully considered the bearing 
of the decision in — ‘AIR 1945 Mad 294 (A)’, 
on the present case which can, I think, be 
readily differentiated, as there is here no ori- 
ginal award produced signed by all the arbi- 
trators as in that Bench decision and also in — 
‘AIR 1928 Mad 1025 (FB) (B)’. When in a 
private arbitration in a pending suit without 
the knowledge of the court arbitrators begin 
to differ from each other, give each other the 
lie, if not begin to quarrel with each other, 
another dispute is in consequence created and 
the only course is for a court to ignore the 
arbitration and decide the suit on its merits. 

(9) For these reasons, I dismiss this appeal 
with a direction to the District^ Munsif to give 
this long pending suit as expeditious a disposal 
as possible. I would further direct the parties 
to bear their own costs both in the appeal in 
the lower appellate Court and also in this civil 
miscellaneous appeal irrespective of the result 

of the suit. 

(10) No leave. 

g/QH Appeal dismissed. 
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Pulimarathinkeel Katheesa and another, Ap- 
pellants V. Puthiapurayil Assema (died) and 
another, Respondents. 

Second Appeal No. 1102 of 1949, D/- 9-3- 
1953. 

Registration Act (1908), S, 17(2)(vi) 
Compromise decree. 

Pre-1929 compromise recorded ^ and 
covering properties involved in suit — 
Compromise need not be registered. AIR 
1949 Mad 245 and AIR 1940 Mad 897, Rel. 

on. 

Anno: Reg. Act, S. 17 N. 59. 

M C. Sridharan, for Appellants; V. P. Gopa- 
lan Nambiar, for Respondents. 

PASES CITED : 

(A) (’49) AIR 1949 Mad 245: 1948-2 Mad LJ 
475 

(B) (’40) AIR 1940 Mad 897: 1940-2 Mad LJ 

01 q 

(C) (’19) AIR 1919 PC 79: 47 Cal 485 (PC) ^ 

JUDGMENT : The short point for determi- 
nation in this second appeal is whether with 

regard to a pre-1929 compromise which has 


been “recorded” and which covered the pro- 
perty involved in the suit, the compromise 
should have been registered. In my opinion, 
there are two good reasons why it need not be 
registered. First of all, the compromise itself 
is of the year 1927. Section 17 (vi). Registra- 
tion Act was amended by Act 21 of 1929 and 
for the words “and any award” the following 
words “except a decree or order expressed to 
be made on a compromise and comprising im- 
movable property other than that which is the 
subject-matter of the suit or proceeding” were 
substituted. This amendment has no retrospec- 
tive effect. Secondly, I have just mentioned 
that the property which is the subject-matter 
of the compromise is also the subject-matter 
of the suit. It has been held by this Court in 
— ‘Annapurnamma v. P. L. Swami’, AIR 1949 
Mad 245 (A) relying on a prior decision in — > 
‘Ranganayaki Ammal v. Sampathkumaran’, 
AIR 1940 Mad 897 (B) that a decree affecting 
immovable property, which is the subject- 
matter of the compromise and which is also 
the subject-matter of the suit, need not be re- 
gistered. It is on the foot of this distinction 
that this Court has issued H, C. P. Dis. 612 of 
1936 which has been incorporated at pages 
122 and 123 of the Civil Rules of Practice and 
Circular Orders, Vol. I (second edition, 1940) 
and framed question No. 2(f) in the Notes of 
Inspection of Subordinate Courts, Form No. 15 
(see ibid Appendix III-L, page 345, Vol. II). 

The Circular Order states : 

“It has come to the notice of the High Court 
that in drafting a decree passed in terms of 
a compromise entered into between the par- 
ties the procedure prescribed in O. 23, R. 3 
and O. 20, R. 9, Civil P. C. is not followed 
in some Courts, and that where a compro- 
mise includes matters which do not form 
part of the subject-matter of the suit it has 
been the practice to include all the terms of 
the compromise in the operative portion of 
the decree. This practice, besides being op- 
posed to the abovementioned provisions of 
the Civil Procedure Code, is said to present 
some difficulty to the Registration Depart- 
ment in ascertaining whether property not 
forming part of the subject-matter of the 
suit has or has not been included in the com- 
promise decree. 

The High Court directs that, in drafting 
compromise decrees. Courts should strictly 
observe the provisions of O. 23, R, 3 and 0. 
20, R. 9, Civil P. C., and that the second of 
the two methods indicated by their Lord- 
ships of the Judicial Committee in — 
‘Hemantha Kumari v. Midnapur Zamindari 
Co.’, AIR 1919 PC 79 at p. 81 (C) be adopt- 
ed. After reciting that the compromise set 
out in the schedule refers to not only the 
subject-matter of the suit but also to certain 
properties extraneous to it, the decree 
should in the operative portion deal only 
with the subject-matter of the suit, which 
will be clearly and fully described as is done 
in the plaint schedule or schedules. The 
compromise itself should be introduced as a 
schedule to the decree.” 

The point of law has therefore been correctly 
decided by both the Courts below and the 
second appeal has got to be and is hereby dis- 
missed with costs. No leave. 


B/D.H.Z. 


Appeal dismissed. 


1963 


P. C. Abdulla Kuttv v. C. Janaki (Mack J,) Madras 837 


A. I. R. 1953 MADRAS 837 (Vol. 40, C. N. 321) 

MACK J. 

P. C. Abdulla Kutty, Appellant v. Cheriyam- 
parambath Janaki, Respondent. 

A. A. O. No. 313 of 1952, D/. 28-1-1953. 


(a) Workmen’s Compensation Act (1923), S. 
30 — Finding: ot‘ fact — Commissioner finding 

that deceased earned certain wage This is 

finding fact — No interference unless it is so in- 
correct, so opposed to the evidence or so per- 
verse as to be brought into the category of a 
question of law. (Para 1) 

Anno; Workmen’s Comp. Act, S 30 N. 2, 3 


(b) Workmen’s Compensation Act (1923), S. 
3 and Sch. I — Contributory negligence. 

The Act does not make provision for the 
reduction of the scheduled compensation 
on the score of any contributory negli- 
gence on the part of a workman who dies 
in consequence of injuries he receives in 
the course of his employment, which ordi- 
narily would not be fatal or which in fact 
are sunpie. Where the workman got in- 
juries on his finger but due to the primi- 
tive treatment given by the employer, and 
his re-employment, the injuries got worse 
and the workman died about three weeks 
after the injuries by tetanus which had 
developed as a result of the negligence, 

flwsrdcd by th© com- 
missioner to the widow cannot be reduced 
on the ground of contributory negligence 
when the employer knew of the injuries! 
took upon himself to give him medical 
treatment and avoided coming in witness- 
box and give evidence on matters which 
were best known to him. (Para 2) 

Anno: Workmen’s Comp. Act, S. 3 N 1. 

% 

K. K. Sridharan, for Appellant; S. Mohan 
Kumaramangalam and A, Mahadevan, for 
Respondent. ’ 


JUDGMENT; This is an appeal by an em 
ployer who runs a saw mill in Beypore ii 
South Malabar against an order by the Addi 
tional (^ommissioner for Workmen’s Compensa 

icnn awarding compensation of R; 

1500 to the widow of one Velayudhan, an em 
ployee in the saw mill who is said to have diet 

sustained in thi 
employment. It is not dispute( 
u? feeding the saw with tim 
hand cut. There is divergent 
of testimony as to the extent of the injuries 
According to his widow, he was rather serious 
ly cut on three fingers and came home wit! 
his hand bandaged saying that he was treltec 
with native medicine by the mill authorities 

The Commissioner found that the injury wa< 
sustained on 21-6-1950 after which Velay^dhk; 
came regularly to work till he was t^en tr 
the Government hospital and died therl the 
day after he was admitted that is on 13 - 7:1950 
m 9 re than three weeks after the receipt of the 
injuries. According to the hospital inpatient 
re^ster, Ex. A.-1 and Ws history sheet. Ex A-2 
Velayudhan died of tetanus. The Commit; 
sioner held that death was the result of in- 

mnfanH employment in the slw 

null and finding that he was paid Rs. l-14-o a 


day awarded him compensation of Rs. 1500 in 
the category of wage earners between Rs 45 
and Rs. 50 a month. The employer’s absence 
from the witness-box a notable omission in his 
case would justify the admission in toto of the 
evidence of Velayudhan’s widow which there 
are no grounds for rejecting. 

Under S. 30, Workmen’s Compensation Act 
no appeal shall lie against any order awarding 
compensation unless a substantial question of 
law is involved and unless the amount in dis- 
pute in the appeal is not less than Rs. 300 
The correctness of findings of fact has been 
however canvassed before me. Even as re- 
^rds the category of wage earners in which 
the Commissioner placed Velayudhan it was 
urged that he was earning only Rs. 1-10-0 a 
day on the evidence of the driver examined by 
the employer and not Rs. 1-14-0 a day In the 
widow’s application Rs. 1-14-0 was written in 
figures and Rs. 1-10-0 was written in words. 
But she claimed Rs. 1500 as compensation 
rather obviously on the basis of Rs. 1-14-0 a 
day. In view of the employer not giving evi- 
dence in a matter of this kind, the learned 
Commissioner accepted the evidence of the 
widow. I am precluded under the Act from 
interfering with a finding of fact such as this 
by th6 Commissioner unless it is so incorrect 
So opposed to the evidence or so perverse as 

to be brought into the category of a question 
of law. 


me only legal point raised is that in 
this case no connection has been established 
Dffween the injuries sustained in the course 
Of Velayudhan’s employment and his death in 
hospital about three weeks later. There is 
evidence by the widow supported by two other 
witnesses to the^ effect that his injuries were 
treated in the mill and that he got worse Ac- 
cording to P. Ws. 2 and 3, he was also given 
light work to do in the mill and this evidence, 
if true, clearly establishes death as being the 
consequence of cuts he received. It is true that 
a little more care both on the part of the 
workman and on the part of the employer and 
with proper medical attention this workman 
should ordinarily have been cured of these 
injuries in the course of a few days. Tetanus 
may develop as a result of negligence or dirt 
finding Its way into the injury at any time. 
The evidence shows that the employer knew 
perfectly well about the injuries this workman 
had sustamed and that he also gave him rough 
and ready medical attention of a somewhat pri- 
mitive type. As Mr. Kumaramangalam urges 
the workman cannot altogether be blamed for 
relying on this treatment of his injuries which 
he received in the mill. The Act does not maL 
provision for the reduction of the scheduled 
compensation on the score of any contributory 
negligence on the part of a workman who dies 
in conse(yience of injuries he receives in the 

employment, which ordinarily 
would not be fatal or which in fact as in the 
present case are simple. 

The learned advocate for the employer has 
attempted an ar^ment on the analogy of crimi- 
nal law a man guilty only of sim- 

ple hurt although the simple hurt caused may, 
as a result of other circumstances including 
the neglect of the person injured, or the in- 

°o treatment, may prove 

laiai. mat analogy cannot however apply in 
aU cases to compensation awardable under the 
Workmens Compensation Act, particularly in 
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a case of this kind where the enfiployer knew 
of the injuries sustained by his workman, took 
it upon himself to give him medical treatment 
and last but by no means least, avoided com- 
ing before the Commissioner and giving evi- 
dence on matters which were best known to 
him. I can see no legal grounds for any inter- 
ference with the order of compensation passed 
and dismiss the appeal with costs. 

B/R.G.D. Appeal dismissed. 
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Governor-General in Council, represented by 
the General Manager, Madras and Southern 
Mahratta Railway, Appellant v. Gujrathi San- 
karappa being minor by next friend and 
paternal uncle Moroji, Respondent. 

Second Appeal No. 1106 of 1949, D/- 25-2-53. 

(a) Civil P. C. (1908), S. 80 — Essentials of 
notice — Notice against Railway administration. 

The terms of S. 80 are explicit; these 
terms should be fulfilled in order to come 
within the proper notice contemplated 
thereunder. The three essential require- 
ments are, namely, that the addresses 
should be identified and must have received 
the cQmmunication; secondly there should 
be no vagueness or indefiniteness about the 
person giving the notice and who must also 
be the person filing the suit and the notice 
must also give the details which are speci- 
fied in the section and thirdly two months’ 
time allowed must expire before the suit is 
laid. Once these requirements are fulfilled 
the minor details like the misdescription of 
the person to whom the. communication is 
addressed will not make it an improper 
notice which does not comply with the 
requirements of S. 80. (Para 7) 

A notice claiming damages for loss of 
goods in railway transit was sent to the 
Member-in-charge of the Railway Board as 
the competent authority to deal with the 
matter. This notice was forwarded by the 
Railway Board to the General Manager, 

M. & S. M. Railway as the competent autho- 
rity to deal with the matter. 

Held that the notice was a proper notice 
under S. 80. AIR 1951 Mad 327; AIR 
1951 Mad 416; AIR 1952 Mad 502; AIR 1933 
Mad 105 and AIR 1949 Pat 416, Rel. on. 

(Para 11) 

Anno: Civil P. C., S. 80 N. 1 and 9. 

(b) Limitation Act (1908), S. 22 — Misdes- 
cription. 

Where no new party is added but only a 
correction of a mis-description of the defen- 
dant is made by an amendment of the 
nlaint, the suit cannot be said to have been 
instituted on the date the amendment is 
allowed. (Para 12) 

Anno: Lim. Act, S. 22 N. 10. 

C. Govindaraja Iyengar instructed by King 
and Partridge, for Appellant; Ch. Suryanara- 
yana Rao and Ch. Ramakrishna Rao, for Res- 
pondent. 

CASES CITED: 

(A) (’^7) ATR 1097. PC 176; 51 Bom 726 

(B) (’35) AIR 1935 Mad 389: 156 Ind Cas 333 


(C) (’41) AIR 1941 Mad 446: 1941-1 Mad L J 
328 

(D) (’46) AIR 1946 Mad 366: 1946-1 Mad U 
267 

(Ej (’47) AIR 1947 Mad 64: 1946-2 Mad LJ 65 

(Fj (ol) AIR 19ol Mad 327; 1950-2 Mad LJ 
506 

(G) (’51) AIR 1951 Mad 416: 1950-2 Mad LJ 
656 

(H) (’49) AIR 1949 Pat 416: 28 Pat 292 

(I) (’47) AIR 1947 Pat 81: 230 Ind Cas 274 

(J) (’52) AIR 1952 Mad 502: 1951-1 Mad LJ 
463 

(K) (’33) AIR 1933 Mad 105: 140 Ind Cas 458 
JUDGMENT : This is a second appeal which has 

been proierred against the decree and jud^ent of 
the District Judge of Kurnool in A. S. 101 of 1947 
reversing the decree and judgment of the learned 
District Hunsif in O. S. 167 of 1945. 

(2) The facts are: Six bundles of cotton cloth 
were consigned on 14-9-1S43 by the plaintiff’s de- 
ceased father Devappa from the Tuggall railway 
station under R. R. No. 63/17791 and invoice No. 
116 for deliverj^ to himself at Hindupur. Of these 
six bundles, only three bundles, w^eighing 3 maunds 
& 26 seers, arrived at Hindupur on 16-9-1943. The 
plaintiff's father took deliveiy of these three bundles 
under protest and informed the railway authori- 
ties on 30-9-1943 about the non-delivery of the 
remaining three bundles. Tire Chief Commercial 
Manager, M. & S. M. Railway wrote to the plain- 
tiff’s father on 14-10-1943 that he would make 
enquiries into the matter and send a reply in due 
course. As no reply was how'ever received by the 
plaintiff’s father for nearly a month afterwards, 
he got a notice sent through his lawyer on 14- 
11-1943 claiming compensation of Rs. 2955-13-0 for 
the non-delivery of the remaining three bales. The 
Chief Commercial Manager by his letter dated 
17-2-1944 replied that the bales in question had 
been lost from a running train and that the. pro- 
perty recovered by the police and kept in the 
Sub-Magistrate’s Court, Gooty would be delivered 
to the plaintiff’s father in due course. On 15-6- 
1944. 63 items of cloth valued at Rs. 571 were de- 
livered to the plaintiff’s father by the Traffic 
Inspector, Guntakkal. The remaining cloth of the 
value of Rs. 1964-13-0 was not delivered to the 
plaintiff’s father. Nor was its value paid to him. 
Tlie Chief Commercial Manager by his letters 
dated 31-5-1944 and 14-7-1944 declined to enter- 
t^iin the plaintiff's claim in respect of it. The 
plaintiff is entitled to recover as compensation Rs. 
1964-13-0 being the value of the remaining cloth. 
Rs. 100 being the amount spent by the plaintiff’s 
father towards travelling expenses and Rs. 300 
which the plaintiff’s father would have realised 
as profit had the cloth not delivered been sold by 
him during the Dasara season of 1943 making up in 
all Rs. 2364-13-0 from the defendant. Notice under 
S. 80, C. P. C. has been given to the defendant 
prior to the institution of the suit. The plain- 
tiff had instituted the suit on 14-7-1945 implead- 
ing the defendant as ’Tlie Madras and Sou- 
thern Maharatta Railway Co., represented by the 
Member to the Railway Board, Government of 
India, New Delhi," On 8-2-1946. he put in I. A. 
No. 145 of 1946 for leave to amend the description 
of the defendant as “Governor General of India 
in Council represented by the General Manager 
M. & S. M. Railway". This application was allow- 
ed on 18-2-1946. 

(3) 'Die defendant denied first of all tlie lia- 

bility sought to be fastened by the plaintiff and 
secondlv pleaded that there w^ no proper notice 
and thirdly that the suit was barred by limita- 
tion. . G' 
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(4) On the point of fact namely whether the 
plaintiff was entitled to any amount, the trial 
Court found that the plaintiff was entitled to a 
sum of Rs. 1934-13-0 as compensation. On the 
ground of want of proper notice following the deci- 
sions in — ‘Bhagchand Dagdusa v. Secy, of State’, 
AIR 1927 P. C. 176 (A); — ‘Apparao v. Secy, of 
State’. AIR 1935 Mad 389 (B), — ‘Marina Ammayi 
V. Secy, of State’, AIR 1941 Mad 446 (C), — ‘Gov- 
ernor General in Council v. Krishnaswami Plllai’, 
AIR 1943 Mad 366 (D) and — ‘Governor-General 
of India v. RaghunandaiV, AIR 1947 Mad 64 (E) 
and also that the suit w'as barred by limitation 
by reason of the fact that on the date when the 
amendment was allowed it was beyond the time 
prescribed under Art. 30 or' 31. Limitation Act, 
the trial Court dismissed the suit. 

(5) There was an appeal therefrom and the 
learned District Judge held that there w^as pro- 
per notice in this case and secondly that the suit 
was not barred by limitation. Therefore he 
decreed the suit for Rs. 1964-13-0 and proportionate 
costs. 

(6) In regard to the concurrent finding of fact 
as regards compensation there can be no dispute 
before me and there can be no interference by 
me. In fact it was not raised before me. 

(7) Turning to the want of proper notice it is 
quite true that the terms of S.80, C.P.C.are explicit 
and that these terms should be fulfilled in order 
to come within the proper notice contemplated 
thereunder. But the three essential requirements 
are, namely, that the addressee should be identi- 
fied and must have received the communication; 
secondly there should be no vagaicness or 
indefiniteness about the person giving the notice 
and who must also be the person filing the suit 
and the notice must also give the details which 
are specified in the section and thirdly two months’ 
time allowed must expire before the suit is laid 
The object of S. 80, C. P. C. is to give time for the 
Government to consider the whole matter and 
see whether it cannot be settled out of Court and 
wasteful litigation avoided. It is after all no 
pleasure for the State to embark upon a wasteful 
litigation against its own subjects and therefore 
this period of time is given for effecting possible 
settlement of these disputes. Once these require- 
ments are fulfilled, the minor details like the mis- 
description of the person to whom the communica- 
tion is addressed would not make it an improper 
notice which does not comply with the require- 
ments of S. 80, C. P. C. In regard to this matter 
the learned advocate for the respondent as also 
the learned advocate for the appellant have also 
brought to my notice the subsequent decisions to 
which reference will be made briefly now. 

(8) Horwill J. in — Governor-General of India 
In Council v. Krishna Shenoy’, AIR 1951 Mad 327 
(F), has held that where although the name of 
the Secretary of State was inadvertently given at 
the head of the notice, yet it was treated by the 
Governor-General in -Council as notice to him and 
action was taken in the same way as if the notice 

had been addressed to the Governor-General-in- 
Council and that it is sufficient compliance with 
the requirements of S. 80. C. P. C. because the 
OovernorGeneral in Council was in fact given 
notice. It must be held that the notice was given 
to the Governor-General in Council notwithstand- 
ing the error in the matter of designation The 
learned Judge distinguished •— ‘AIR 1946 Mad 366 
(D)*. In — ‘Subramaniam v. Union of India*, AIR 
1951. 'Mad 416 (G), Panchapagesa Sastry j" has 
dealt with this matter with a new approach. He 
has pointed out the manner in which S. 80, C. P. 

C.^sliould be construed. He states thus: 

• • • 


“The argument on behalf of the respondent is 
that unless the notice expressly states in itself 
that the suit will be against the Governor- 
General in Council S. 80 is not complied with. 
I ihink this reading of S. 80 is not warranted. 
I realise that the terms of S. 80 are explicit 
and mandatory and cannot be waived. It re- 
quires that the notice should state the name, 
the residence etc., of the plaintiff, the cause 
of action and the relief. There is no objec- 
tion in this case that the notice was not deliver- 
ed to the proper person. 'The only objection is 
that the notice does not say in the last para- 
graph where a reference to the proposed suit is 
made that the suit will be against the Governor^ 
General in Council. Any person who reads this 
notice can have no doubt that it is a suit pro- 
posed to be filed against the Crown or the Gov- 
ernment. There is no reason to think that the 
suit was to be against the Secretary as a Public 
Officer concerned.’’ 

The learned Judge distinguished — ‘AIR 1946 Mad 
356 (D), & followed — ‘Bholaram Shibdhan Firmv. 
Governor-General in Council’, AIR 1949 Pat 416 
(H). 

(9) Turning to the decision relied on by Pancha^ 
pagesa Sastri J. in — ‘AIR 1949 Pat 416 (H)’, the 
Patna Bench laid down that it is not correct to 
say that because under S. 79 in the case of a suit 
against the Central Government the suit is to be 
instituted by naming the Governor-General in 
Coiuicil as defendant the notice under S. 80 must 
also be addressed to the Governor-General in 
Council, that S. 80 is complete in itself and provides 
for a notice in such a case to be delivered to or left 
at the office of the Secretary to Government and 
that it must obviously mean that the notice has 
also to be addressed in such a case to the Secre- 
tary to that Government. ‘Governor-General in 
Council V. Amilal’, AIR 1947 Pat 81 (I), was relied 
on and — ‘AIR 1946 Mad 366 (D)’, was disting- 
uished. Panchapagesa Sastri J. in a subsequent deci- 
cion reported in — ‘Sankunni Menon v. South Indian 
Rly’, AIR 1952 Mad 502 (J), has stated that the 
notice under S. 80, C. P. C. after setting out the 
despatch of goods and the non-delivery in time and 
their late arrival and the deterioration of the 
goods and the loss sustained by the plaintiff end- 
ed with this paragraph: 

"Please therefore take notice that unless you 
make good the loss I have sustained by reason 
of your negligence, I intend instituting a suit 
against your railway for such loss as mentioned 
above.’’ 

The letter was addressed to the Secretary for 
Railways. Central Government, New Delhi and 
the agents of the three railways concerned. The 
learned Judge has held that though S. 80, C. P. C. 
is mandatory it is equally well settled that the 
Court should not be hypercritical in examining 
the language used but should interpret the Code 
in a free and liberal spirit and that on a fair 
reading of the notice in the present case it may 
well be taken as an intimation which will satisfy 
the requirements of Ss. 79 and 80, C. P. C., and 
that the name of the proposed defendant need 
not be stated although of course it is expected that 
the person against whom the relief is sought would 
be particularised. 

(10) To sum up as Pandalai J. observed in — 
‘Ramaswami v. Secy, of State’, AIR 1933 Mad 105 
(K), in effective language, 

"We are not bound to abandon all common 
sense, but on the contrary we must look at the 
document and understand it in a fair and rea- 
sonable sense in the way in which the writer 
meant and the addressee understood it.’* 
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applying these principles, what 
are the facts? The plaintiff wanted only to ad- 
dress the State or the Government. The Govern- 
ment also understood the matter only in that way. 
The notice was sent to the Member-in-charge of 
the Railway Board as the competent authority 
to deal with the matter. This notice was for- 
warded by the Railway Board to the General 
Manager, M. & S. M. Railway as the competent 
authority to deal with the matter. Therefore the 
instant case falls within the four corners of the 
decisions which have been set out above and I 
have no hesitation in agreeing with the District 
Judge of Kumool that the notice was a proper no- 
tice under S. 80, C. P. C. In this connection we 
must remember what has been stated in a House 
of Lords decision by Lord Penzance cited with 
approval in the Civil Justice Committee Report 

that : ^ 

“Procedure is the machinery of the law after all 
-- the chaimel & means whereby law is adminis- 
tered and justice reached. It strangely departs 
from its proper office if in place of facilitating 
it is permitted to obstruct and even to exting- 
uish the legal rights, and is thus made to govern 
where it ought to subserve.” 

(12) As regards the point regarding limitation 
the question is whether when the amendment was 
made there was an addition of party or only a 
correction of a misdescriptaon. I have set out 
sufficiently all the facts to show that no n^ 
party had been added. On the other hand a mis- 
description when recognised as such has been cor- 
rected by means of an amendment and against 
which also no revision has been fOed. Therefore 
the suit has been filed within time. 

(13) The result is that this second appeal has 
got to be dismissed and is hereby dismissed with 
costs. No leave. 

B/V.S.B. Appeal dismissed. 
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VENKATARAMA AIYAR J. 

Voruganti Seshireddi, Appellant v. Vanka 
Venkata Subbayya and others, Respondents. 

Second Appeal No. 1159 of 1949, D/. 29-1- 
1953. 

(a) Negotiable Instruments Act (1881), S 51 

— Endorsement by payees on different dates. 

The section does not require that all the 
payees should endorse at the same time; 
endorsement on different dates is valid 24 
Mad 654 and AIR 1922 Mad 210, Foil* 

(PSTcl 2) 

Anno: Negotiable Instruments Act, S. 51 N. 1. 

(b) Negotiable Instruments Act (1881), S 48 

— Endorsement and delivery. 

Where a promissory note is endorsed and 
delivered by only one of the payees there 
IS no valid endorsement and delivery of the 
note is ineffectual to operate as negotiation 
of the note. It is therefore open to the 
other payees at any time thereafter to 
make a fresh and valid endorsement and 
negotiation (Para 3) 

Anno: Negotiable Instruments Act, Ss 46-48 
N. 1. 

P. Babulu Reddy, for Appellant; K. Kotayya, 
for Respondents. 

CASES CITED : 

(A\ (’01) 24 Mad 654 

(B) (’22) AIR 1922 Mad 210: 1922 Mad WN 

263 


A* Ii R, 

JUDGMENT : This second appeal raises a 
question under S 51, Negotiable Instruments 
Act. The first defendant is the appeUant On 
23-10-1943 he executed a promissory note fo? 
Rs. 2500 (Ex. P-1) in favour of the fourth d^ 
fendant lUuri YaUamanda Reddi and his three 
sons, defendants 5 and 6 and one Koti Reddi 
since deceased. The plaintiff sued as endorsee 
of this promissory note, to recover the balance 
of the amount due thereunder. Tlie appellant 
resisted the suit on various grounds. But the 
only defence that is now material is that there 
was no proper endorsement or negotiation of 
the promissory note in favour of the plaintiff 
and that in consequence, no action is main- 
tainable thereon. This contention is based on 
the fact that on 17-4-1944 the 4th defendant 
alone made the endorsement (Ex. P-3) and de- 
livered the promissory note to the plaintiff and 
that the other payees Koti Reddi and defen- 
dants 5 and 6 endorsed (Ex. P-4) and redeliver- 
ed the promissory note to the plaintiff on 29-12- 
1945. The contention is that under S. 51, Nego- 
tiable Instruments Act where there are several 
payees, all of them should endorse and deliver 
the instrument and there having been one en- 
dorsement and delivery by the 4th defendant 
on 17-4-1944 and another by his sons on 29-12- 
1945, the r^uirements of the section have rot 
been complied with. 

(2) Section 51, Negotiable Instruments Act 
runs as follows : 

“Every sole maker, drawer, payee or indorsee 
or all of several joint makers, drawers, 
payees or indorsees, of a negotiable instru- 
ment may, if the negotiability of such in- 
strument has not been restricted or excluded 
as mentioned in S. 50, indorse and negotiate 
the same.” 

This section requires that where there are 
several payees, all of them should endorse the 
instrument. Here, there is an endorsement by 
all the payees, though on different dates. The 
section, however, does not require that all of 
them should endorse at the same time. In — 
‘Muhammad KhumaraU v. Rangarao’, 24 Mad 
654 (A), the defendant had executed a promis- 
sory note in favour of the plaintiff and one 
Maligiri Rao. The latter endorsed it to the 
plaintiff who sued to recover the amount due 
on the note. It was held that to operate as a 
valid endorsement u/s. 51, it must have been 
endorsed by all the payees and that the plaintiff 
could not recover as the endorsee of the instru- 
ment. Bhashyam Aiyangar J. went on to 
observe : 

“If, in the present case, the plaintiff also had 
signed the endorsement in his favour at the 
time of the endorsement or even prior to the 
institution of the suit, the action would have 
been maintainable by him as endorsee.” 

These observations were followed in — ‘Anna- 
malai Chetti v. Muthiah Chetti*, AIR 1922 Mad 
210 (B). In that case the first defendant had 
executed a promissory note in favour of the 
second defendant who had endorsed it to de- 
fendants 3, 4 and 5. The third defendant then 
endorsed the note in blank and delivered it to 
defendants 4 and 5 who subsequently endorsed 
and delivered it to the plaintiff. The suit 
was contested by the maker on the ground that 
as defendants 3 to 5 had endorsed the promis- 
sory note on two different dates, the same was 
not valid under S. 51, Negotiable Instruments 
Act and conferred no title on the plaintiff as 
endorsee. Following the observations in 24 
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Mad 654 (A), Kumarswami Sastri and Deva- 
doss JJ. held that there was a valid endorse- 
ment. It must, therefore, be held that the en- 
dorsement on the suit promissory note under 

• 17-4-1944 and 29-12-1945 

IS valid and entitles the plaintiff to sue as en- 
dorsee of the instrument. 

(3) It was next contended that in any event 
there was no valid negotiation of the promis- 
sory note in favour of the plaintiff, as there 
was no delivery of the instrument by defen- 
dants 5 and 6 and Koti Reddi on 29-12-1945 
Section 48, Negotiable Instruments Act is as 
follows ; 

“Subject to the provisions of S. 58, a promis- 
sory note, bill of exchange or cheque payable 
to order, is negotiable by the holder by in^ 
dorsement and delivery thereof.” 

That section requires both endorsement and 
delivery for a valid negotiation and what is 
ar^ed is that as the promissory note had been 
driivered by the fourth defendant to the plain- 
tiff on 17-4-1944, there was on 29-12-1945^only 

defendants 5, 6 and KoU 
delivery by them and that there- 
fore, there was no valid negotiation. The deci- 

resnondp^f ^ which the 

eround^thL distinguished on the 

hv I, promissory note 

by the thi^ defendant in that case was not to 

the plaintiff but to his joint endorsees defen- 

ed"flnd der ^ ^^®" endors- 

ed and delivered the note to the plaintiff the 

requirements of Ss. 48 and 51, Negotiable In 
struments Act were complied with whereas ^in 
the present case there was a delivery to the 
plaintiff by the 4th defendant on 17-4-1^4 with- 
out a valid endorsement as required by law 

on 2 l"l 2 “l 94 f Tv t^® Pl^'^tifl 

o JJ- defendants 5, 6 and KoH 

Sainti^did^nof^fh''®^f instrument. The 

plaintiff did not therefore acquire a valid title 

as endorsee. That is the contention. 


f^do^sement and delivery have been satisfied 
and that the plaintiff is entitled to recover as 
an endorsee of the promissory note. In this 
view, it IS unnecessary to discuss the question 
whether the endorsements could operate as as- 
signment of choses in action. 

. result, the second appeal fails and 

is dismissed with costs. No leave. 

B/V.R.B. Appeal dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AYYAR J. 

,, The Royal Calcutta Turf Club, Appellant v. 
dents ^ Eaman Menon and another, Respon- 

O. S. Appeal No. 10 of 1953, D/. 13-2-1953, 
froni order of Panchapakesa Ayyar J , in 
Appln. No. 4622 of 1952, D/- 11-12-1959 
Letters Patent (Madras), Cl 15 — Orders 
which are not judgments. 

An order allowing or refusing to allow 
inspection of certain documents of a party 
to a suit on the Original Side of the High 
Court IS not a “judgment” within tne 
meaning of Cl. 15, and therefore no ap- 

^^27 Mad 409, FoU.; 

35 Mad 1 (FB), Applied. (Paras 2 , 4 ) 
Anno; C. P. C., Letters Patent, Cl. 15 N. 2, 3. 

King and Partridge, K. Veerasami, G. John 

Ve^chalam, for Appellant; 
S. Gopalaratnam, for Respondents 

CASES CITED : 

fm ^ Mad LJ 192 

(B) ( 12) 8 Ind Cas 340; 35 Mad 1 (FB) 


17-4 m 44 hv ^ on 

defendant cannot be held 
to be a delivery constituting negotiation of the 
instrument as that could be done only if there 
was a valid endorsement If on 17 - 4-1944 there 

endorsemefit and there waf no 

^in aeienaant — the delivery of the Dromi<;<;nrv 
note by the latter to the plaintiff could^ot 

^®livery vesting in him the title to 

® negotiable instrument 
Such delivery being ineffectual to operate as a 
negotiation of the promissory note, it was open 
to the payees at any time thereafter to makra 

wiS, endorsement and negotiatiy 

When the other payees decided on 29-12-1945 to 
join in the endorsement and the promisso^ 

fo ® handed over by the plaintiff to them 
for that purpose, they had the right to make 

endorsement in accordance with S 51 of ti,B 

plakttff promissoS ^note to toe 

defendants 5, 6 and Koti 
Reddi made the endorsement on 29-12-1945 and 

l 4 ®^\®'■®‘^ ^^® promissory note to the 

was a valid endorsement and 

n^otiation of the promissory note to the plain- 
tiff so as to vest the title in him as holder 
There is the further fact found in this case tLt 
the endorsement dated 29-12-1945 was made by 
defendants 5, 6 and Koti Reddi under the direct 

defendant. It must therefore 
be held that the requirements of the statute as 


Ri^AiV^NNAR C. J. : This is an appeal un- 
der Cl. 15 of the Letters Patent against an. 

Panchapakesa Ayyar J. on 11 - 
12-1952 on an application by the plaintiff in 
C S. No. 255 of 1952. By this order, the learn- 
ed J udge directed the 2 nd defendant in the suit 
to grant copies of certain original statements 
to the plaintiff on or before 22-1-1953 and that 
tiU the copies are granted the advocate for 
the plaintiff was free to have inspection and 
discovery of true copies in the two files by 
applying to the learned counsel for the 2 nd de- 
fendant. The 2 nd defendant is the appellant 

taken on 

behalf of the respondent that no appeal lies 
because the order of the learned Judge does 

to a judgment within the meaning 

of opinion that the preliminary objection il 
toe'dSn''-in'- «D "®^ 

w\^Te’ld toat ^ol (aJ: wherefn^tt 

spt|f ofcLtTin^fcfou^nfs"^ w^^ dt' 

documents of a party 
rv. ^ .L .Original Side of the High 

toa^?f within the mean- 

ing of Cl. 15, and therefore no appeal lay from 

allowed the inspec- 
see no difference in principle which 
^uld prevent the application of the rule laid 

down in this decision to the present case. 

■frt ^*n T* O. Nambiar, learned counsel 

So test which 

Zsl of the leading 

case of Tuljaram Row v. Alagappa Chet- 
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tiar’, 35 Mad 1 (FB) (B), The learned Chief 
Justice laid down the following test : 

“The test seems to me to be not what is the 
form of the adjudication but what is its 
efiect in the suit or proceeding in which it 
is made. If its effect, whatever its form may 
be, and whatever may be the nature of the 
application on which it is made, is to put an 
end to the suit or proceeding so far as the 
Court before which ihe suit or proceeding is 
pending is concerned, or if its effect, if it is 
not complied with, is to put an end to the 
suit or proceeding, I think the adjudication 
is a judgment within the meaning of the 
clause.” 

It is contended that if the order under appeal 
is not complied with there is the danger of the 
defence of the appellant being struck off on 
an application by the plaintiff under O. 11, R. 
21, C. P. C. That rule says : 

“Where any party fails to comply with any 
order to answer interrogatories, or for dis- 
covery or inspection of documents, he shall, 
if a plaintiff, be liable to have his suit dis- 
missed for want of prosecution, and, if a 
defendant, to have his defence, if any, strurk 
out, and to be placed in the same positioa 
as if he had not defended, and the party 
interrogating or seeking discovery or inspec- 
tion may apply to the Court for an order to 
that effect, and an order may be made ac- 
cordingly.” 

It is obvious that the order now under appeal 
is not an order passed under this rule. If and 
when the appellant fails to comply with the 
order under appeal, then it is open to the 
plaintiff to apply under the above rule to have 
the defence struck out, and on ,that' applica- 
tion, the Court may, or it may not, make an 
order striking out the defence. It is, therefore, 
clear that the order now under appeal, if not 
complied with, does not by itself put an end 
to the suit or to the defence of the appellant. 
The test laid down by the learned Chief Jus- 
tice in the above case is, therefore, not fulfilled 
in this case. 

(4) Following the decision of the Division 
Bench in AIR 1927 Mad 409 (A) and the prin- 
ciple of the decision in 35 Mad 1 ^ (FB) (B) 

Iwe hold that the appeal is not maintainable. 

(5) The appeal, is therefore, dismissed with 
costs. 

B/D.R.R. Appeal dismissed. 
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GOVINDA MENON AND BASHEER 
AHMED SAYEED JJ, 

Padmanabha Bhatta and others. Appellants 
V. H. Ramachandra Rao and others. Respon- 
dents. 

Second Appeals Nos. 2 and 47 of 1949, D/- 
19-2-1953. 

(a) Limitation Act (1908), Art. 144 — Ad- 
ver.se possession of property of temple. 

Where property belonging to a temple 
i.s held by a Hindu family as trustees of 
the said property and in the original parti- 
tion in the family evidenced by a deed 
there is a clear recital that the property 
is the deity’s ‘uttara’ (which means, ‘full 
fee simple’) property incapable of being 
alienated then any subsequent treatment of 


the property cn the footing that it is joint 
family property will not amount to an as- 
sertion of claim adverse to the trust as 
such. AIR 1936 Mad 294, Rel on. AIR 1943 
Mad 558, Not applied. (Para 4) 

Anno: Lim. Act, Arts. 142 and 144 N. 49. 

(b) Limitation Act . (1908), S. 10 and Art. 

144 — Limitation for suit for recovery of trust 
property claimed by adverse possession 

The word “person” in S. 10 includes 
joint family. If the properties in the hands 
of the family are impressed with the 
character of trust, the trustee-family, by 
becoming sub-divided, cannot throw out 
that character. If, by the arrangement in 
the family, one person is to discharge cer- 
tain religious duties, that does not mean 
that the family as such renounced the 
trusteeship and the other members can 
claim to be holding trust properties ad- 
versely to the trust. By mere assertion it 
is impossible to prescribe a hostile tUle 
against the trust because the assertion 
must be against a person who would be 
entitled to face the opposition and get rid 
of that assertion. AIR 1950 PC 44, Disting. 

(Para 5) 

Anno: Lim. Act, S. 10 N 27; Arts. 142 and 
144 N. 49. 

(c) Limitation Act (1908). S. 10 and Art. 
144 — Adverse possession of temple property 
by archakas. 

Archakas cannot acquire proprietary 
rights in the lands as against the temple 
to which the properties had been granted, 
because they should be deemed to have 
been in possession in a fiduciary capacity 
and as such cannot claim adverse posses- 
sion. AIR 1948 Mad 72 and AIR 1946 Nag 
401, Rel. on. (Para 5) 

Anno: Lim. Act, S. 10 N. 11; Arts. 142 and 
144 N. 49. 

K. Srinivasa Rao and T. Krishna Rao, for 
Appellants; M. K. Nambiar and A. Narayana 
Pai, for Respondents. 

CASES CITED : 

(A) (’43) AIR 1943 Mad 558: ILR (1944) Mad 
98 

(B) (’37) AIR 1937 PC 185: ILR (1937)-2 Cal 
447 (PC) 

(C) (’36) AIR 1936 Mad 294; 70 Mad IJ 424 

(D) (’51) AIR 1951 Mad 213; 1950-2 Mad LJ 

338 

(E) (’50) AIR 1950 PC 44; 1950-1 Mad LJ 243 
(PC) 

(FI (’48) AIR 1948 Mad 72: 1947-1 Mad LJ 

287 

(G> (’46) AIR 1946 Nag 401: ILR (1946) Nag 
518 

GOVINDA MENON J. : TJiese two second 

appeals arise out of O. S. No. 113 of 
file of the Subordinate Judge's . Court of South 
Kanara. The appellants in each of tliese 
are persons who allege themselves to 
owners of the properties which are the sub]ec^ 
matter of dispute. Defendants 10. 11 and 8 aw 
the appellants in S. A. No. 2 of 1949 and 
dants 2 and 4 are the appellants in S. A. No. 47 
of 1949. The plaintiffs, who are the contestu^ 
respondents, are tlie trustees of the suit temple 
appointed by the Hindu Religious Endowments 
Board and they seek to recover possession of we 
plaint properties from the defendants on we 
ground that they are temple properties. , The 
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appellants in tliese appeals originally belonged to 
■one family whicn became divided long ago and 
they put fonvard the contention that the proper- 
ties are not temple properties but belonged to 
the joint family of which they constituted mem- 
bers, though there wvls an obligation fastened on 
them, \iz., that with part of the income from the 
properties certain ceremonies in the temple should 
be conducted. Both the lower Courts found that 
the temple is the ov/ner and directed suiTender of 
possession of the properties by the defendants. 
Hence these second appeals. 


(2) The first argument put forward is that the 
plaint temple is not the owner of the properties 
mentioned in Schs. A to C and in support of it 
counsel for the appellants in each of these appeals 
relied upon certain documents which, according to 
them, have been misconstrued by both the lov/er 
Courts. It is the admitted case that the family 
of tlie appellants was at one time the trustee of 
this Sri Mahalingeshwara Mahadevaru Devasta- 
nam and it had also the right of archakatvam 
i.e., performing the pooja in the temole. Both 
Mes.srs. K. Srinivasa Rao and T. Krishna Rao for 
the api^Uants contend that the lower Courts are 
wong in interpreting the expression “Mahalinga 
Devaru XJttara” occurring in Exs. P. 1 and P. 2 
as meaning absolute ownership of the temple. 
The learned Judges in the Courts below have 
understood the expression in these documents as 
signifying that there have been admissions by the 
managers of the defendants’ family as early as 
1858 and 1863 that the plaint properties are the 
deity s properties. It is now contended that the 
word uttara does not connote any absolute ri»ht 

1? but that what is meant is only 

that the temple has some sort of right oyer the 
income of the properties to be utilised for the per- 
formance of the religious ceremonies. In Ex. p. 2 
Ram Bhatta, the then head and manager of 
the defendants’ family, styles himself as the mok- 
^essor or trustee of Srimath Pen^aie Mahalinga 
^varu and the property dealt with therein is 
described as Mahalinga Deyaru’s uttara” There 
IS no word mentioned anywhere in the judgment 
of either of the lower Courts that this e^res- 

anything other than complete owner- 
ship of the temple. Both the trial Judge and the 

understood the expression 
as vesting the ownership in the -temple. More- 

settlement register, describes the 
tempie as wargdar” or owner of these pro- 

lower Courts 

that the defendants’ family is the owner as 
contradistinguished with the ownership of the 

documents were produced on 

Bnn fh.f f!; f liistifying their conten- 

tion that the temple cannot be said to haye abso- 
lute nghte over the properties. D.w. 1 who is 
defenaant 1 and one of the chief contesting defen- 
dants. did not depose that the expression “uttara” 
meant anything other than absolute rights. The 

in paras. 17 and 18 of 
the ludgment discusses the meaning and imnort 

of the expression “uttara” occurring in Exs P i 

staWnt 

by him that the defendants put forward the con- 
tention that the expression “uttara” meant any- 
thing except “full fee simple”, in view of thp 
admissions contained in Exs. P. i and P. 2 and 
the fact that in the settlement register the pro- 
perties are described as temple propert.i'=*s what- 
ever might have been the assertions made by the 
members of the defendants’ family who were the 
trustees of this temple as well as to th^ effect 
that they are the owners of the properties we 
have, no hesitation in agreeing with both ’ the 
lower' Courts that the nronertips Tnpnfirir»i!^ 


Schs. A to C are endowed properties belonging to 
the temple. Even if the word “Uttara” meant 
anything other than absolute rights we cannot say 
ti.at Ex. p. 2, not being a deed of dedication can 
be interpreted as limiting the rights which’ the 
temple had. Exs. P.-l and P. 2 can by no means 
be called "deeds of dedication”. At the time Exs 
P. 1 and P. 2 came into existence there was the 
basic fact that the family was both the trustee 
as well as the archaka. In Ex. p. 3 also there is 
tne description that the properties granted in 
mulgeni belong to Mahalinga Mahadevaru As 
stated Dy the learned District Judge, the few 
documents on. the defendants' side in v/hich pri- 
vate ownership of the properties is claimed are 
ox very recent origin and cannot therefore out- 
weign the effect and importance of the earlier 
documents. In such circumstances, it seems to us 
mat Doth the lower Courts were right in coming 

to the conclusion that the temple is the owner 
of tne properties. 

(3) next question that has been elaborately 
argued relates to the acquisition of ownership in 
the family by adverse possession. Tlie earliest 
document by which an arrangement was made for 
the enjoyment of some of the properties is Ex 
P. 1 by which the two branches of the family 
agreed to keep some properties for the perform- 
ance of the ceremonies and the festivals in the 
temple and divided the rest of them among the 
br^ches. with a stipulation that since the pro- 
f^rties belong to the deity as “uttara” property 

whom the same have been 
allotted shouldv not alienate them at all. This 

stete of things continued till about me year 1917 
when one of the branches divided the properties 
It got possession of without any reference "to the 
temple and treated them its absolute pro- 
perties. The other branch also, later on, divided 
me properties in the same manner and some of 
the ^ properties have been alienated to third 

? 3 ^ 0 ^^ is now urged is that when 

in 1863 some properties alone were retained for 
the performance of the ceremonies in the temple 
and the others were divided between the tv/o 
branches and only the manager of one branch 
was made responsible for the performance of the 
^rem^ies, at least over the properties allotted to 
the other branch, the persons in possession deal- 
ing with them subsequently, must be deemed to 
have acquired ownership by adverse possession and 
prescription. Exs. D. 2, D. 3 and D. 4 which are 
partition deeds in the respective branches dealt 
^th the properties on the footing that the temple 
has no nghts over them at all. 


^ oiiuiig reliance was placed upon the deci- 
sion in — ‘Rajagopala v. Anjaneya’, AIR iq 4 ^ 
Mad 558 rA). where this Court."^ foUo^Sng - 
Iswan Bhubaneshwari v. Brojo Nath’ Am* 1^87 
PC 185 (B) held that if property d^icatTfor I 
public chanty, of w^ch the father of a joint 

time being 

w^ t^ted by father and son together as 
belongmg to the family for more than 12 years, 
disclaimmg thereby the right of the public trust 
to that property, then, so far as the son was 
concerned, his claim was adverse to the trust and 
as such he had acquired an interest to the extent 
of on^half. We do not think that the principle 
enunciated there should be applied to the present 
^1* ^ j original partition in the family 

evidenced by Ex. P. l there is a clear recital that 
the property is the deity’s uttara property in- 
capable of being alienated; and the subsequent 
treatment of the property on the footing that it 
IS jomt family property would not be an asser- 
tion of claim adverse to the trust as such. The 
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trusteeship is vested in the family. There are 
observations in — ‘Alasinga Bhattar v. Venkata- 
sudarsana Bhattar’, AIR 1936 Mad 294 (C), 

wherein Venkataramana Rao J. states: 

“So far as the trust is .concerned, whoever 
manages the office by turns must be deemed to 
be managing on behalf of all and management 
by one of them in rotation is not considered to 
be adverse or exclusive to other co-trustees.*' 

At page 299 also the learned Judge observes; 

“In every case of partition where several 
branches enjoy the office by turns there is no 
surrender or renunciation. It is always subject 
to the implied condition that the resumption 
of actual management can be availed of either 
by consent of parties or through Court and 
there is no question of divesting themselves of 
all control over the offices.” 

Such being the case, it cannot be contended for 
a moment that by dividing the trust properties 
between themselves the members have in any 
way disclaimed the interest of the trust in the 
properties. 

(5) Mr. T. Krishna Rao for the appellants in 
S. A. No. 2 of 1949 would put his case in this 
way. Section 10, Limitation Act cannot apply to 
the facts of the present case because the various 
branches among whom the pro^rties have been 
divided cannot be said to be assignees as contem- 
plated under S. 10, Limitation Act and therefore 
the principle that a trustee or his assignee, not 
being assignee for valuable consideration, cannot 
prescribe against the trust, will not be applicable 
to the present case. Learned counsel developes 
his argument by stating that under the circum- 
stances of the present case. Art. 134 B. Limitation 
Act will also be inapplicable, for this Article 
applies only to transferees for consideration. 
Therefore the only provision of the Indian Limi- 
tation Act which could properly be applied is 
Art. 144 and since more than twelve years had 
elapsed after the oldest of the pai’titions between 
the family, the suit with regard to the properties 
set apart to the various branches other than 
those specifically assigned for the perfonnance of 
the ceremonies in the temple will be barred by 
limitation. In order to show that partition is not 
an assignment as contemplated, under S. 10. Limi- 
tation Act. our attention was drawn to a recent 
judgment in — ‘Radhakristnayya v. Sarasamma’, 
AIR 1951 Mad 213 (D); where the learned Judges 
held that partition is really a process In and by 
which joint enjoyment is transformed into an 
enjoyment in sevei*alty. It cannot, therefore, be 
considered to be an assignment at all with the 
usual requisites of a transferor and a transferee. 
In our opinion the various branches to which 
the properties have been allotted under the diffe- 
rent partitions still form a family and the trustee- 
ship is vested in them all though by arrange- 
ment between them one individual performs the 
functions of the trustee and hence it is unneces- 
sary^ to invoke the use of the word “assigns" 
occurring in S. 10, Limitation Act in order that 
the same might be made applicable to them. In 
addition to tho above case, a decision of the 
Privy Council in — ‘Sudarsan Das v. Ram Klrpal 
Das’ AIR 1950 PC 44 (El was also brought to 
our notice. What happened there was that pro- 
perty belonging to a tnist was sold in execution 
of a decree against the tnistee and a third party 
purchased the same and continued in pc^ession 
for more than twelve years. In a suit by a 
succeeding trustee, the question as to whether 
Art 134-B or Art. 144 was applicable was mooted 
and their Lordships held that it was Art. 144 that 


applied, because adverse possession against the 
trust starts imder Art. 144 from whatever date 
after the sale the purchaser obtained effective 
possession of the disputed property and not from 
the date of the death of the trustee. 

When once we hold that each of the branches 
amongst whom the properties were divided still 
continued to be the family of trustees, it is impos- 
sible to hold that any one of them can prescribe 
adversely to the trust. It has been held that the 
word “person” in S. 10, Limitation Act includes 
joint family and therefore if the properties are 
impressed with the character of trust, the trustee- 
family, by becoming sub-divided, cannot throw out 
that character. If, by the arrangement in the 
family, one person is to discharge certain reli- 
gious duties, that does not mean that the family 
as such renounced the trusteeship and the other 
members can claim to be holding trust properties 
adversely to the trust. By mere assertion it is 
impossible to prescribe a hostile title against the 
trust because the assertion must be against a 
person who would be entitled to face the oppo- 
sition and get rid of that assertion. In this 
case, since the trusteeship is vested in the family, 
the members of the family cannot assert a 
hostile title against themselves. In the present 
suit, the written statements of defendants 1 and 2 
had not disclaimed the trustee^ip of the family. 

In para. 15 of the written statement of defendant 
1 he admits that this family had both the here- 
ditary mokthessorship and the hereditary archaka- 
ship of the plaint temple. Defendant 2 in his 
written statement also says that he learns and 
verily believes that his family had the mokthes- 
sorship and the archaka vritti in the suit temple. 

It is. therefore, plain that there is no claim that 
apart from the family as such any member had 
a right of trusteeship. If that is so, the members 
of the family in whom the trusteeship is vested 
cannot, by mere declaration that the property 
belongs to them, assert a hostile title against the 
family as such and prescribe a right to adverse 
possession. 

The evidence of D.W. 3 who is defendant 10, 
also brings out the fact that his branch has also 
the liability to perform some of the viniyogas 
in the temple and the C list in Ex. D. 32 shows 
properties out of the income from which devata 
viniyogas have to be performed. The learned Dis- 
trict Judge in paragraph 11 of his judgment dis- 
cusses the question regarding the delegation of 
the actual management of the institution to one 
branch and the appropriation of the inewne of 
some properties by the other branches as remu- 
neration for the performance of the archakatwam 
in the temple. We are in entire agreement with 
him that the partitions cannot be said to be 
assertions of hostile title against the trust as such. 
That archakas cannot acquire proprietary rights 
in the lands as against the temple to which the 
properties had been granted, because they should 
be deemed to have ‘ been in possession in 
a fiduciary capacity, and as such could 
not claim adverse possession is clear from! 
— 'Venkatadri v. Seshacharyulul AIR 1948 
Mad 72 (F). The learned Judges refer to 
various cases and concluded that the archakas in 
possession cannot claim adverse title against the 
tnist. In the present case, the holding of the 
property bv the various branches can also be 
related to their status as archakas of the temple. 
To the same effect are the observations in — 
‘Abdul Rahim Khan v. Fakir Mohammad Sh^. 
AIR 1946 Nag 401 at p. 417 (G)\ regarding the 
inability of a person in a fiduciary capacity to 
claim prescriptive rights against the trust. As we 
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are of opinion that by the various partitions the 
branches have not lost or disclaimed the here- 
ditary right of trusteeship, their holding the pro- 
I)erty must be in their capacity as such trustee 
and therefore they cannot acquire a right by pres- 
cription. The above discussion disposes of the 
points raised by the appellants. 

(6) But it is contended by learned counsel that 
there are improvements on the properties effected 
by the defendants and if we disagreed with their 
contention regarding the ownership, at least the 
value of improvements should be decreed to them 
when properties are directed to be surrendered 
We would certainly have acceded to this argument 
if there had been evidence let in on this point. 
Issues 9 and 10 in the Court of first instance re- 
lated to the improvements, if any, effected by 
defendants 2 to 4 and 6 and the learned Subordi- 
nate Judge says that no evidence had been led 
on their behalf in this connection and therefore 
the claim for improvements must fail for lack of 
proof. Such being the case it is not possible for 
us to say whether the appellants are entitled to 
the value of improvements at all. But the appel- 
lants can prove the claim for improvements in 
execution proceedings. The decree for possession 
will be conditional on the plaintiffs paying the 
respective defendants the value of the buildings 
and other improvements effected by them which 
the defendants will be at liberty to prove in 
execution proceedings. The second appeals there- 
fore fail and are dismissed with costs — one 
advocate fee. 

(1) The respondents have preferred a memo- 
randum of cross-objections with regard to the D 
schedule properties which were obtained bv the 
f^ily of the defendants under a darkhast from 
the Government. The plaintiffs claim them as 
accretions to the temple properties. There is no 
matoial to show that the darkhast was granted bv 
the Government to the trustees of the temple as 
such, though the plaintiffs contend that t^ 
defendants’ family would not have got the same 
if they had not been the trustees. There is no 
evidence on record regarding this claim and it 
ea^ot be presum-ed that the Government 
intended to give the darkhast to the temple trus- 

lower Courts have ob- 
se^ed that it cannot be held that the grant was 
made on tl^ consideration that the adjoinine 
temple properties were held by the family on warg 

lower Courts 

that so far os D schedule properties are concerned 
the temple has no right whatever. The memo- 
cSte^”^ cross-objections is also dismissed with 

B/V.S.B. Appeals and cross-objections dismissed. 
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RAJAMANNAR C. J. 

Pottimurthi Sadasivayya. ADoellant v. Tade- 
palli Venkata Narayana and Co., Respondent. 

Second Appeal No. 1266 of 1949, D/- 6-2- 
1953. 

Contract Act (1872), S. 23 - Contract with 
illegal object — (Vegetable Off and Oil-cakes 
(Forward Contracts Prohibition) Order, 1944 , 
d« 1). ^ 

A contract object of which is to evade 

the provisions of the Forward Contracts 


! Prohibition Order of 1944 is illegal and 
unenforceable. (Para 2) 

Damages for the breach of such an illegal 
contract cannot form consideration for pro- 
mise to pay them by another contract. The 
latter contract is also illegal and unen- 
forceable. (Para 4) 

Anno; Contract Act, S. 23 N 3, 6. 

(Th. Suryanarayana Rao, for Appellant* K 
Kotayya, for Respondent. * 

JUDGMENT : There is no substance what- 
ever in this second appeal. There was a for- 
ward contract for the sale and purchase of 

of groundnut oil entered into on 6-10- 
1944 on which date the Vegetable Oil and Oil- 
(Forward Contracts Prohibition) Order 
1944, was in force, which prohibited all forward 
contra^s in groundnuts and groundnut oil. The 
plaintiff who was the purchaser, evidently to 
evade the provisions of this order, prevailed 
upon the defendant to agree to pay Rs. 504-6-6 
towards compensation and this arrangement 
embodied in another contract, dated 13-12- 
1944, under which the plaintiff was described 

defendant as the buyer. 
The price was fixed at a higher rate than thf» 

original contract. On the 
Srsiment: following 

■ 'P® whereby the seller herein 

bought from the buyer herein 301 tins at the 

settled hereby without any 

need for dehvery of the commodity relative 
to this contract (thus) : leiciuve 

Setried that the difference in price of thp 

maunds) viz., Rs 504-6-6 
at the rate of Rs. 1-3-6 (per tin) is to hp 

P-ff? Pottimurti Sadasivayya Garu (nlain 

Tadepalli VenkatanYrayanl (dUet 

dant) before 31-12-1944. If it fc ^ 

one hund?y^fer"^onth^^^^ 

oara a?’'® arrangement is set out in 

para 4 of the plaint as a compromise between 

fhA ^ defendant should pay to 

for the loss incurred by the plaintii? Thf suR 
was brought for the recovery of this arnoimt 
with interest. One of the defences was thTt the 
contract was illegal and unenforceable by rea 
Oi? provisions of the Vegetable ofl and 

Orde?S«. cSSs'tav. mtiffS,"’ 

to »d di3mi,.ed the 

Th‘l’=<SSr?;,?d^ 'lie™ 

Rs. 504-6-6 as daSef for breach 
tract which was itself an 

obj^cTof “J p^’artLf I c?Z'"?hat“he 

of law which prohibited forS^ontefcte.'"'®" 

7^^ points were raised before mp bv 
learned counpl for the appellant. One was that 
the suit contract was exempted under a sub 

the central Sot^rnmenT 

which were not transferable to third pL^es n 
surely cannot be contended that the suit con 
tract was such a contract. It is an ordinarv 
corffract of a sale cf goods and was transfeZ 
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^ (4) The second point is that though the ori- 
ginal contract of sale was illegal, nevertheless 
the subsequent promise to pay Rs. 504-6-6 was 
enforceable because according to the defendant 
he did not know that the contract was prohibit- 
ed by law. No authority was cited in support 
of this extraordinary contention. Learned coun- 
sel wanted to cite cases in which it has been 
held that even if a party enters into an obliga- 
tion in ignorance of his rights, nevertheless 
such a promise will be binding on him. We are 
not concerned with ignorance of rights; we are 
concerned here with an illegal contract. Da- 
mages for breach of a void and illegal contract 
cannot form the consideration for a promise to 
pay them. 

(5) There are no merits in this second ap- 
peal, which is dismissed with costs. 

B/D.R.R, Appeal dismissed. 


A. I. R. 1953 MADRAS 846 (Vol. 40, C. N. 327) 

SUBBA RAO J 

Chandra Bhogi and another, Appellants v. 
Guddappa Bhandary, Respondent. 

Stamp Register Nos. 1257 and 3174 of 1953, 
D/- 24-2-1953. 

Court-fees Act (1870), S. 7 (iv) (b), Sch. 11 
Art. 17 (Vi), Art. 17-B (Mad) — Appeal in 
partition suit. 

If the relief of accounting or any other 
relief is an inherent part of the main 
relief of partition and implied therein the 
court fee paid on the relief for partition 
would cover the other relief also, "'In such 
a case, if the relief claimed in an appeal is 
only lhat implied in the main relief for 
partition, the fixed court fee under Art. 
17-B of Schedule II will suffice: Case law 
discussed. (Paras 6, 7) 

Anno: Court-fees Act, S. 7 (iv) (b) N. 9, 13; 
Sch. II Art. 17-B (Mad.) N. 1. 

T. Krishna Rao and A. V. Narayana Pai, for 
Appellants. 


CASES CITED: 

(A) (T6) AIR 1916 Cal 500 (2): 43 Cal 459 I 

(B) C30) AIR 1930 Pat 1: 8 Pat 818 I 

(C) (’40) AIR 1940 Mad 113: ILR (1940) Mad I 

259 (FB) ^ ^ \ 

(D) (’50) AIR 1950 Mad 26: 1949-2 Mad LJ 402; \ 

(E) (’38) AIR 1938 Mad 435: 1938-1 Mad LJ 
628 (FB) 

(F) (’50) AIR 1950 Mad 353: 1949-2 Mad LJ 
782 

(G) (’52) 1952-2 Mad LJ (N. R C.) 47 ' 

(H) (’28) AIR 1928 Cal 878: 56* Cal 188 

(I) (’24) AIR 1924 Lah 325: 69 Ind Cas 196 

(J) (’35) AIR 1935 Lah 14: 157 Ind Cas 787 

(K) (’36) AIR 1936 All 221: 159 Ind Cas 802 

ORDER : These are references under s. 5, 

Court-fees Act, O. S. No. 201 of 1949 was filed 
on the file of the court of the Subordinate Judge 
of South Kanara for division of the plaint B sche- 
dule immoveable properties and the C schedule 
moveables into 16536 shares and for allotment 
to the plaintiff 851 shares therefrom and to di- 
rect the first defendant to accoimt for the income 
of the family properties realised by him and sale 
proceeds of the clay sold by him from items 13 
and 14 of the B schedule to defendants 99 to 102, 
and other incidental reliefs. The suit was valued 
in respect of the relief of partition at a sum of 
Rs. 100. On 30-7-1952 the learned Subordinate 
Judge passed a supplementary preliminary decree 
whereunder, de.fendants 1. 4 and 8 were directed 
to render accounts to the family for the sale 
proceeds of clay realised by them and they were 
also made liable to pay the other members of 
the family their shares of Rs. 21600 after deduct- 
ing their own share. Defendants 1, 4 and 8 pre- 
ferred separate appeals to the High Court. The 
appeal preferred by the first defendant is S. R. 

No. 3174 of 1953 and that by defendants 4 and 
8 is S. R. No. 1257 of 1953. Both the memoranda 
of appeal were stamped on a fixed court-fee of 
Rs. 100 under Art. 17-B of the II schedule to the 
Court-fees Act. The office took the view that as 
the appeals were directed against the decree for 
specific amounts, 'ad valorem’ court fee should 
be paid. 

(2) The relevant provisions of the Court-fees 
Act read as follows: 


Article 17-B 
IT Sche.inlc 

Plaint or mcmornn'lnm of nppeal in every suit 
wboro it i.s not possible to estimate at a money 
value the subject. matter in dispute and which is 
not otherwise provided for Ity this Act. 


When the plaint is presented to 
or the memorandum of appeal 
is Bgainst the decree of A 
revenue Ck)urt 

A District Munsif's Court or 
the City Civil Court 
A District Court or Sob-Court 


Ten Rupees 
Fifteen rupees 

One hundred rupees 


Section 7 (iv) (f) for accounts. 

According to the amount at which the relief sought is valued in tho plaint or memorandum of appeal 
Schedule I 


Article 1 

Plaint or written statement pleading a set-off 
or counter claim or memorandum of appeal (not 
otherwise provided for in this Act) presented to 
any civil or revenue Court except those mentioned 
in Sec. 3. 


When such amount or value 
exceeds one thousand rupees, 
for every one hundred rupees or 
part thereof, in excess of one 
thousand rupees, upto five thou, 
sand rupees 

When such amount or value ex- 
ceeds five thousand rupees, for 
every two hundred and fifty 
rupees or part thereof, in excess 
of five thousand rupees, upto 
ten thousand rupees. 


Seven rupees 
eight annas 


Fifteen rupees 


It is settled law that a relief for partition 
not capable of valuation and therefore Art. 17 


is of Sch.II will apply. It is equally well established that 
•B a relief for accounting is governed by 3. 7(iV^(f)i. 


1963 


Chandka Bhogi V. Guddappa (Suhha Eao J,) Madras 847 


It has also been held that in a suit for rendition 
of accounts, when the amount is ascertained and 
a decree granted for a specific amount, the de- 
fendant should pay ‘ad valorem’ court fee in an 
appeal against tnat decree. If a relief for parti- 
tion and a relief for accounting are two distinct 
subject-matters they siiould be separately valued, 
even though the two reliefs are clubbed together 
in the same suit. But if the relief for account- 
ing is implied in relief of partition, it cannot be 
said that the former relief is in respect of a diffe- 
rent subject-matter. In that case, though it is 
framed as a separate relief, in effect and in sub- 
stance it will be part of the same relief. It is 
therefore necessary to ascertain the scope of a 
relief for accounting in a suit for partition. 

In — ‘Parameshwar Dube v. Gobind Dube’, AIR 
191G Cal 500 (2j (A;, Fletcher J. after consider- 
ing the case law in the subject summarised his 
view as foiiows at page 502 : 

“The result of these authorities I think is that 
in an ordinary suit for partition in the absence 
of fraud or other improper conduct, the only 
account the ‘karta’ is liable for is as to the exist- 
ing state of the property divisible. The parties 
have no right to look back and claim relief 
against past inequality of enjoyment of the mem- 
bers or other matters.” 

Jwala Prasad J. in — ‘Jyotibai v. Lackhmeshv/ar 
Prasad’, AIR 1930 Pat 1 (B), stated the law thus: 
“Now such a ‘karta’ is not responsible to the 
other members of the family for the manage- 
ment of the joiiat family property in respect 
of the income derived therefrom and the expen- 
diture incurred by him. He is the sole master 
of the situation and is not in any way controll- 
ed by the junior members of the family. He has 
to use his own discretion unfettered in any way 
and controlled only by his own sense of right 
or wrong. He is neither a trustee nor an agent 
and is not accountable to the members of the 
family. If any member happens to be dissatis- 
fied with him, his remedy is to separate from 
the family and to ask for a partition. He is 
entitled to his share in the family properties, 
moveable and immoveable, including cash, that 
may be in existence at the time of partition. 
He cannot ask for an account of a preceding 
period, except for the purpose of determining 
the properties including cash in the hands of 
the ‘karta’ so as to be available for partition.” 
Later on, the learned Judge proceeded to state: 

He can be asked not to render an account as 
an agent on behalf of the other members, but 
only to disclose the properties including cash 
in his hands and that might necessitate look- 
ing mto the accounts. A disclosure of property 
is not rendition of account, the word “account” 
in a suit for partition and accounts against a 
‘karta* beii^ used for convenience’s sake and 
not in the legal sense to bring it within the ex- 
pression used in S. 7(iv)(f) of the Court fees 
Act. S. 7(iv)(f) applies to a suit for accounts. 
The test is: “Can a junior member, without 
claimmg partition, bring a suit for accounts 
against a ‘karta?’ If he cannot, then the rehef 
as to accounts becomes subsidiary to the nrin- 
cipal relief of partition.” ^ 

(3) I accept the aforesaid observations as a full 
statement of the law on the subject, it will be 
seen from the said two judgments that in a parti- 
tion suit a relief for accounts may be asked for 
Under two circumstances : 

T..,for' the purpose of ascertaining the partible 
assets , of the family and 


2. for directing the manager to render accounts 
on the ground of fraud or improper conduct. 
Though the terminology used is similar iu both 
the cases, in substance the reliefs are essentially 
different in context, in the former, the relief 
of accounting is incidental and subsidiary to the 
relief of partition as the accounting is only for 
the pui’pose of ascertaining the assets, in the 
latter case, the relief for the z’endition of accounts 
is distinct and separate matter and it is an acci- 
dent that it is clubbed along with the relief for 
partition in the same suit. 


(4) Bearing the aforesaid principles in mind I 
shall now proceed to consider the cases cited. In 
“ ‘Ramaswami v. Rangachariar’, AIR 1940 Mad 
113 (C), a Full Bench of this court laid down the 
mode of valuation of the reliefs in a suit for parti- 
tion. There a Hindu minor sued throu^^h his 
mother as next friend for partition of the proper- 
ties of the joint family consisting of himself his 
father and his three brothers and for possesion 
Gf his one-fifth share therein. He also joined as 
aeiendan^ several other persons (strangers to the 
family) either as alienees of family properties or 
as creditors of the family. Kis prayers w'ere for : 

^ (i) an account of the moveable and immoveable 
joint family properties; 


(u) the partition by metes and bounds of his 
one-fifth share; 


(iii) the appointment of a receiver to manage 
the properties and collect rents and income till 
the disposal of the suit; 

(iv) the costs of the suit; and 

(v) such further and necessai'y reliefs as in the 

circumstances might be considered necessary and 
proper. ^ 


V 


The learned Judge held that the relief for paili- 
tion should be valued under Art. 17-B Schedule II 
of the Act.^ In respect of the alienations sought 
to be set aside and for possession of the properties 
alienated, they directed that those reliefs should 
be valued under S. 7(v) of the Act. In respect of 
the setting aside of decrees passed against the- 
plaintiff in suits in which he had been ‘eo nomine’ 
impleaded as a party, S. 7(iv-A) of the Act was- 
held to be applicable. 


In regard to the other transactions of his father 
impugned by the plaintiff, it was held that no 
court fee was necessary. The reason 
given was that a relief for declaration or cancella- 
tion of those transactions was incidental to the- 
relief of partition. The aforesaid judgment there- 
fore is an authority for the position that in a suit 
for partition, if a relief relates to a distinct subject 
matter it should be separately valued, and in a 
case where a relief is only incidental to the relief 
of partition, no separate . court fee need be paid 
Mack J. in— ‘Peravadhannulu v. Peravadhannu^u’’ 
AIR 1950 Mad 26 (D), appears to lay do^ a 
different principle. There a grandson filed a suit 
against the grandfather for a partition of th& 
joint family property and for the rendition of the 
accounts. The court directed the defendant to 
pay a sum of Rs. 20,000 in an account being taken 
of the outstanding due. In an appeal to the- 
District Ckiurt he sought to value it under Art. 
17-B of the 2nd schedule of the Coui^fees Act. 
The learned Judge held, following the Full Bench 
decision in — ‘Dhanukodi Nayakar in re’, AIR 1938 
Mad 435 (E), that the defendant should pay ‘ad 
valorem* court-fee on the subject matter of the 
appeal. The learned Judge said: 

"I am imable to see how for fiscal purposes the 
liability of a manager of a Hindu joint family- 


848 Madras 

business to account to other members of the 
joint family can be differentiated from an ordi- 
nary suit for accounts as between partners. The 
simple principle of valuation is contained in 
Art. I, schedule I of the Court fees Act. In a 
plaint or memorandum of appeal court-fee is 
payable on the amoimt or value of the subjects 
matter in dispute.” 

The facts are not clear. It is not known on what 
basis the rendition of accounts was asked for in 
that suit. If it was a distinct relief on the ground 
of fraud or improper conduct of the grandfather, 

I respectfully agree with the conclusion arrived at 
by the learned Judge; but, if the relief claimed 
was only incidental to the relief of partition, for 
the purpose of ascertaining the assets of the fami- 
ly, I regret my inability to accept the correctness 
of the decision. 

But Krishnaswami Nayudu J. in — ‘Veluchami 
Pillai v. Sankaralingam Pillai’, AIR 1950 Mad 353 
(F), strikes a different note. In that case the 
plaintiff, a member of the joint Hindu family, in- 
stituted the suit for partition claiming a one fourth 
share in the properties and paid a court fee of 
Rs. 100 under Art. 17-B Sch. II of the Court fees 
.Act. The final decree provided that the plaintiff 
should receive a certain amount from the other 
parties to equalise the shares and he was also 
granted a decree for a specific amount in respect 
of his share of the profits. The plaintiff pre- 
ferred an appeal and paid a court fee of Rs. 100 
provided under Art. 17-B of schedule 11. The 
learned Judge held that the decree for owelty and 
a share of the pi*ofits are incidents in a suit for 
partition and therefore the court fee paid on the 
relief for partition was sufficient. 

To the same effect is the judgment of Chandra 
Reddi J. in — ‘Kamalam v. SaradambaV, 1952-2- 
Mad L. J. (N. R. C.>. 47 (G). There the plaintiff 
brought an administration suit against her mother 
and her three sisters for partition of the plaint 
schedule property into four shares and for delivery 
of separate possession of her share and for rendi- 
tion of accounts of other assets and income from 
the family property. A court fee of Rs. 100 was 
paid under Art. 17-B of the II schedule of the 
Court fees Act. A preliminary decree was made. 
The Commissioner appointed after looking into the 
accounts found that the second defendant who 
was virtually in management of the estate was 
liable to pay the plaintiff Rs. 3152-8-9. The second 
defendant hied an appeal against that judgment. 
The question was whether ‘ad valorem’ court fee 
should be paid on that amount or whether the 
court fee of Rs. 100 under Art. 17-B of the 2nd 
schedule of the Court fees Act would be the cor- 
rect court fee. The learned Judge held that only 
the fixed fee of Rs. 100 was payable. The learned 
Judge also accepted the principle that the accoxmt- 
ing was only incidental to the relief of partition. 

(51 I shall now proceed to consider the cases of 
the other High Courts. In — ‘Jyotl Prosad v. 
Jogendra Ram’, AIR 1928 Cal 878 (Hi. Mitter J. 
held that in an appeal against a final decree 
awarding costs, onlv a fixed fee is payable under 
Art. 17-B of the II schedule of the Court fees 
Act. To support his conclusion the learned Judge 
put the following illustration at page 879 : 

“Suppose in a partition suit a sum of money has 
been awarded to one of the parties as owelty 
money and the party against whom the payment 
of the oweltv money has been directed is aggriev- 
ed by such a decree, then he is entitled to pre- 
fer an appeal to this court; and it can hardly be 
said that in such a case although the matter 
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arises in a partition suit the court fees leviable 
would be the amount of the owelty money which 
forms the subject matter of the complaint in the 
appeal.” 

This decision also is in accord with the view ex- 
pressed by the learned Judges of this court. Where 
the object of the appeal is to attack various items 
allowed or disallowed in the final decree, Broadway 
and Martineau JJ. held in — 'Majid UUah Khan 
V. Hamid Ullah Khan’, AIR 1924 Lah 325 (I), 
that ‘ad valorem’ court fee should be paid on. the 
amounts entered in the various grouncU of appeal. 

In — ‘Sukhanand v. Mt. Shiv Devi’, AIR 1935 Lali 
14 (J), the same High Court held that ‘ad valorem’ 
court fee should be paid on the sum claimed in 
appeal. In — ‘Ram Prasad v. Krishnanand Singh 
AIR 1936 All 221 (K), it was held that where the 
appellants sought to lessen the amount of charge 
on the properties, which they claimed on parti- 
tion they had to pay ‘ad valorem’ court fee on 
the amount for which they sought to escape lia- 
bility. The aforesaid thr^ judgments certainly 
support the contrary view. But with great respect 
to the learned Judges I cannot accept that view 
as they did not consider the question whether the 
relief for the recovery of amounts was incidental 
to the general relief of partition. 

(6) From the aforesaid discussion of the case 
law the following principles emerge: 

(1) The court fee payable for a relief of parti- 
tion in a suit as well as in the appeal is only 
the fixed court fee payable under Art. 17-B of 
Schedule II of the Court-fees Act. 

(2) If the relief of accounting or any other re- 
lief is an inherent part of the main relief of 
partition and implied therein, it is not necessary 
to value that relief separately. The court fee 
paid on the relief for partition would cover the 
other relief also. In such a case if the relief 
claimed in an appeal is only that implied in the 
main relief for partition, the fixed court fee 
under Art. 17-B of Schedule II will suffice. 

(3) But if the relief for rendition of accounts 
relates to a different subject matter such as a 
relief for accounting against a manager of a 
joint Hindu family on the ground of fraud or 
improper conduct, a separate court fee has to be 
paid both in the suit as well as in the appeal. 
In such cases the principle of the Full Bench 
decision in — ‘AIR 1938 Mad 435 (E)’. will ap- 
ply and 'ad valorem’ court fee is payable in ap- 
peal on the amoimt decreed. 

(71 In the insUnt case, the appeals relate only 
to the sum of Rs. 21600 representing the share of 
the other members in the sale proceeds of the 
clay realised by the appellants. That amount, 
therefore, only represents the value of the res- 
pondents* share in one of the assets of the family. 
Looking into the accounts by the Commissioner 
or the court for ascertaining the value of that 
asset is incident^ to the relief of partition and is 
Implied therein. I therefore hold that the appel- 
lants have correctly valued their relief in the ap- 
peals by paying the fixed fee of Rs. 100 under Art 
17-B of Schedule n of the Court-fees Act. 

B/D.H. Order accordingly. 
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Moidin Kunhi Beavy and another. Appel- 
lants V. K. Gopalakrishna Mallya, minor and 
another, Respondents. 

Second Appeal No. 215 of 1948, D/- 4-2-1953. 

Easements Act (1882), Ss. 7(b), 12, 15, 28, 
33, 35 — Right to light and air — Natural 
right and easementary right — Acquisition — 
Disturbance — Remedy. ^ 

The right to light and air may be either 
a natural right forming one of the inci- 
dents of property or it may be an ease- 
ment. 

These two easements though very simi- 
lar are acquired under different circum- 
stances. Both of them constitute an ad- 
junct to and are inherent in land ‘exjure 
naturae’ and exist ‘prima facie* in all 
cases as between the landowner and his 
neighbour and secondly they can be ac- 
quired as an easementary right. 

(Para 5) 

(Distinction between these two rights 
pointed out). (Para 6) 

^ The natural corollary of these natural 
rights is that they are subject to the rights 
of adjoining owners who for- the benefit of 
the community have and must have rights 
in relation to the use and enjoyment of 
their property that qualify and interfere 
with those of their neighbours* rights to 
use their property in the various ways in 
which property is commonly and lawfully 
used. (Para 7) 

There is, however, a fundamental fea- 
ture in regard to the exercise of natural 
right to lateral flow of air and light. If 
the owner of a property who is entitled to 
ancient lights the lateral passage of ade- 
quate light and unpolluted free air, finds 
himself obstructed to an appreciable and 
sensible extent by an adjoining trespasser 
then he can come forward and seek abate- 
ment of this private nuisance. If the per- 
son who is obstructing the light and air 
happens to be the owner of the property, 
then ^ there can be no cause of action, the 
simple distinction being that that owner 

would also be entitled to build right up to 

the edge of^ his own property and exercise 
the same right as the complaining owner 
cojus est solum ejusest usgue ad coelum 
et ad inferos.* (Para 8) 

But if a owner of the property acquires 

regard to air and 

^ laterally coming to him (every owner 

building has a natural right to 
hgm and air vertically coming to his pro- 
perty and this need not be acquired as an 
easementary right) and makes the ad- 
joining tenement a servient one on which 
the burden IS cast of not doing anything 
which would prevent the exercise of that 
easementary right he can come forward 
with a suit claiming his right to easement 
whenever that right is sought to be in- 
terfered with. But if a owner of a propertv 
happens to sleep over his rights for a 
period of 20 years and allows the adjoin- 
ing owner or even the trespasser acquir- 
ing an easementaiy right to obstruct 
lateral light and air coming to him he 
would have been held to have acquiesced 
1953 Mad./107 & 108 
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in it and he cannot turn round at the end 
of the period of 20 years and ask for his 
rights which have become extinguished 
by the acquisition of easementary rights 
by the other party to be protected bv 
Court. Such rights may also arise under 
contract express or implied. (Para 9) 

In other words in the case of an ease- 

is no distinction in 
case of interference with light and air 
about the adjoining occupier being either 
a trespasser or an owner. In either case 
it complaining person had allowed 
the other person to obstruct for over a 
period of 20 years his right to relief be- 
comes extinguished. On the other hand 
m the case of the natural right to light 
and air if even within the period of 20 
years an owner finds himself cut off from 
light and air by an adjoining occupier 
who is a owner he is not entitled to any 
relief. On the other hand, if the adjoining 
owner is a ^ wrong doer and is shutting 
light and air and causing a private nui- 
sance interfering materially with the phy- 
sical comfort of the plaintiff, it is certain- 

to this owner of the property 
suffering from that private nuisance to 
come forward and ask for prooer relief 
which may be similar to the relief which 
would be granted in the case of ease- 
mentary right, namely injunction or 
damages for actual injury sustained. 

CPSiTQi 

Anno: Easements Act, S. 7 N 3* S 15 Ns- 
s. 28 N. 1 ; S. 33 N. 3; S. 35 N 2 

Qi,Meeran, for Appel- 
lants, K. Vittal Rao, for Respondents. 

CASES CITED ; 

(A) (1738) 9 Rep 57b (page 70 of Peacock on 
Easement) 

(B) (1879) 48 LJ CP 380: 4 CPD 172 

(C) ( 69) 3 Beng LR OCJ 18 

256: 36 Cal LJ 406 
(D-1) (1911) 80 LJ KB 739: (1911) 1 KB 869 

183: 5 Scott 500 

(F) (’05) ,7 Bom LR 352 

(G) (’75) 15 Beng LR 361 

(H) (’95) 5 Mad LJ 24 

(I) (1851) 20 LJ Ex 14: 5 Ex 792 

(J) (1859) 28 LJ Ex 182: 4 H & N 153 

(K) (’97) 1897 All WN 22: 19 All 153 

(L) (’ll) 6 Ind Cas 266: 34 Mad 173 

(M) (’36) AIR 1936 Mad 142: 160 Ind Cas 

^6 LJ Ch 365: 1907 AC 121 
(O) (1904) 73 LJ Ch 484: 1904 AC 179 

^3 LT 380: 49 LJ Ch 655 
(Q) (1832) 1 M & R 230 

38 LJ Ch 58: 6 Eq 311 
(S) (1836) 56 LJ Ch 344: 33 Ch D 238 

appeal preferred 
against the decree and judgment of the learn- 

ed subordinate Judge of South Kanara in A. S. 

conflrmmg the decree and 
^dgment of the learned District Munsif of 

503 of 1944. 

( 2 ) The estabhshed facts are : The plaintiffs 
have constmeted a shop and a building in 1930 
and adjoming their premises there was vacant 
poromboke land. Defendants have occupied 
this poromboke land and have put up a build- 
ing, a portion of which they are using as a 
coffee hotel. There is no dispute that this was 
long subsequent to the construction of shon 
and bulling by the plaintiffs. In putting up 
that building, the defendants who are tres- 
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passers upon the poromboke property have done 
the following things. They have interfered with 
the walls of the plaintiff’s shop and building 
in order to raise their roof. In addition they 
have so put up their roof that they have practi- 
cally cut off light and free air which used to 
enter the plaintiffs’ upstairs through the 
windows U and R; they have also constructed 
an oven in room L-2 and the smoke and 
offensive smell emanating therefrom gets 
through these windows into the upstairs of 
the plaintiffs’ shop making the upstairs unin- 
habitable and constitute an unmitigated 
nuisance. Therefore they came to Court 'vith 
this suit for mandatory and permanent injunc- 
tion in regard to the obstruction of light and 
air. 

The contention of the defendants was that 
the plaintiffs have not acquired an easementary 
right for light and air and that they were with- 
in their rights in doing what they had done. 
Both the Courts have found that the plaintiffs’ 
version regarding the facts set out above is 
true and that the plaintiffs interfered with, in 
their natural right of enjoying the light and 
air and are entitled to the injunction asked 
for. Hence the appeal by the defeated defen- 
dants. 

(3) The sole point for determination before 
me is whether in order to maintain the suit 
the plaintiffs should have proved that they had 
acquired an easementary right to light and air. 

(4) In my opinion, the plaintiffs are not 
bound to show that they have acquired ^ an 
basementary right in order to obtain the reliefs 
asked for by them and which have been grant- 
ed. Here are my reasons. 

(5) The right to light and air as pointed out 
by Peacock in the law relating to EasemeJits 
in British India (3rd Edn.) may be either a 
natural right fonming one of the incidents of 
property or it may be an easement. It is un- 
necessary for the pui’pose of this appeal to go 
into the question whether the popular amal- 
gamation of both these rights in the phrase 
“light and air*' is accurate or inaccurate. It 
is enough to point out as mentioned in Combe’s 
Law of Light, page 15 that that phrase is mis- 
leading and these two easements though very 
similar are acquired under different circum- 
stances. That both of them constitute an ad- 
junct to and are inherent in land *ex jure 
naturae’ and exist ‘prima facie’ in all cases as 
between the landowner and his neighbour and 
secondly that they can be acquired as an ease- 
mentary right cannot be disputed. 

(6) The distinction between aiatural rights 
and easements is drawn by Peacock on Ease- 
jments (3rd Edn.) at page 24 as follows : 

“Natural rights are by law annexed to, and 
are inherent in, land ‘ex jure naturae’, of 
natural right, and exist ‘prima facie’ in all 
cases as between a landowner and his 
neighbour, otherwise, as Mr Goddard says 
in his work on Easements (Edn. 7 p. 3) no 
man would be assured that his land would 
not at any moment be I'endered useless by 
a neighbour’s act otherwise lawful, or a 
neighbour might deprive a landowner of the 
benefit of certain things which in the course 
of nature have been provided for the 
common good of mankind. 

Further, natural rights are rights ‘in rem’, 
that is, enforceable against all who may 
violate them, and they are either affirmative, 


as rights to do something or negative, as 
rights which every owner of immoveable 
property has, that his neighbour shall not 
disturb the natural conditions under which 
he enjoys his property. 

Natural rights though resembling easements- \ 
in some respects, are clearly distinguishable 
from them. 

The essential distinction between ease* 
ments and natural rights appears to lie ia 
this that easements are ‘acquired restrictions*^ 
of the complete rights of property, or, to put 
it in another way, ‘acquired rights’ abstracted, 
from the ownership of one man and added 
to the ownership of another, whereas natural 
rights are themselves part of the complete 
rights of ownership, belong to the ordinary 
incidents of property and are ‘ipso facto’ en- 
forceable in law. Natural rights are them- 
selves subject to restriction at the instance- 
of easements.” 

(7) The basis for both these rights has been 
set out in — ‘Aldred’s case, (1738) 9 Rep. 57 
b. (page 70 of Peacock on Easements) (A)’». 
where it was set out that 

“in a house four things are desired, — the- 
habitation of man, the pleasure of the in- 
habitant, the light and wholesome air, and 
for nuisance done to the habitation of a man,, 
for that is the principal end of a house, an 
action lies and so for the hindrance of light 
and air for both are necessary”. 

The natural corollary of these natural rights 
is that they are subject to the rights of adjoin- 
ing owners who for the benefit of the commu- 
nity have and must have rights in relation to 
the use and enjoyment of their property that 
qualify and interfere with those of ^ their 
neighbours’ rights to use their property in the 
various ways in which property is commonly 
and lawfully used (per Bramwell L. J. in — 
‘Bryant v. Lefever’, (1879) 4 C. P. D. 172 at p. 

176 (B). These principles were known and re- 
cognised in (1) Hindu Law (See Halhed’s Gentoo- 
Law p. 1621 (2) Muslim Law (See Hedaya, 
Ham'ilton’s edition page 132) and judgment of 
Norman J. in — ‘John George Bagram v. 
Khettranath Karformah*. 3 Beng LR 0. C. J. 

18 at p. 37 (C) and Anglo Indian Law preced- 
ing Indian Enactments relating to easements 
(Peacock on Easements, pp. 40 and 604). 

(8) There is, however, a fundamental feature 
in regard to the exercise of natural right to 
lateral flow of air and light. If the ovraer of a 
property who is entitled to ancient ligats ^he 
lateral passage of adequate light and unpollui^ 
ed free air, finds himself obstructed to an ap- 
preciable and sensible extent by an adjoining 1. 
trespasser then he can come forward and 
abatement of this private nuisance. If 
son who is obstmcting the light and 
to be the owner of the property, then there ca 

be no cause of action, the simple 
being that that owner would also be entiUM 
to build right up to the edge of his o^ pr^ 
pertv and exercise the same right as the com 
plaining owner 'cujus est solum ejusest usg^ 

ad coelum et ad inferos . •“ 9;.p loos 

172 (BV; — ‘Sarojini Devi v. Knstalal , AIR 

Cal 256 (D) 

(9) But if a owner of the property acqmrM 
an easementary right in regard to air and hS“. 
laterally coming to him— every oivner of lanai 
or building has a natural right to bght and air 
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vertically coming to his property and this need 
not be acquired as an easementary right 
(Indian Easements Act, S. 7, ill. (d)) — and 
makes _ the adjoining tenement a servient one 

is cast of not doing any- 
thing which would prevent the exercise of that 
easementary right he can come forward with 
a suit claiming his right to easement whenever 
that right is sought to be interfered with But 
If a owner of a property happens to sleep over 
his rights for a period of 20 years and allows 
the adjoining owner or even the trespasser ac- 
quiring an easementary right to obstruct lateral 
light and air coming to him he would have 
been held to have acquiesced in it and he can- 
not turn round at the end of the period of 20 
years and ask for his rights which have be- 
come extinguished by the acquisition of ease- 
mentary rights by the other party to be pro- 
tected by Court (such rights may also arise 

or implied : — ‘Campbell 
V. Peddington Corporation, 1911-1-KB 869 (D-1)).. 

(10) In other words, the distinction between 
these two sets of rights, viz., natural right and 
easementary right is this. In the case of an 
easementary right there is no distinction in 
case of interference with light and air about 
the adjoining occupier being either a trespasser 
or an owner In either case if the complain- 
ing peison had allowed the other person to 
obstruct for over a period of 20 years his right 
to relief becomes extinguished. In —‘Bliss v Hall 
(1838) 5 Scott. 500 (E) : “twenty S user” 
said Hart J “would legalise (private) nuisance.” 
There can be no prescription to make a public 

(Gale on Easements Edn. 12 , page 404). 
On the other hand, in the case of the natural 
right to right and air which is rested 
on the foot of the principles laid down 
m — Aldred’s case (A)’, if even with- 
m the period of 20 years an owner 
finds himself cut off from light and air by an 

0 ‘^‘^'^Pier who is a owner he is not 
entitl^ to any rehef. On the other hand if 
the adjoining owner is a wrong doer and is 
shuttmg light and air and causing a private 
nuisance interfering materially with the physi- 
cal comfort of the plaintiff (— ‘Framji v. Framii’ 

7 Bom LR 352 (F); — ‘Madhoosoodun Dey v’ 
BisMnath Dey 15 Beng LR 301 (G), it is ^cer- 
tainly open to this owner of the property suffer- 

ing from that private nuisance to come forward 

? be similar 

to the relief which would be granted in the 

case of easementary right namely injunction or 

damages for actual injury sustained. 

(11) This has been laid down in series of 
decisions t^which I will make a brief reference 
T T .^echanna v. Venkamma’ 5 Mad 

follo 4 ; ’ Gourf as 

“The District Judge has found that the strip 
of land on which defendant has been attemnf 

WA^T, Government poromboke W- 

and that it does not belong to defe^d^t 
still. Such being the case we think the Judge 
was nght in holding that it was not ne«|! 
sary for plaintiff to establish prescriptive 

against a wrong-doer and 

that the mere fact of plaintiff’s enjoyment 
IS sufficient, to entitle him to an injunction 
See — ‘Jeffries v. Williams’, (1851) 5 Ex 792 
(B> Goddard 4th Edn. 467.” 
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(13) The next case is that of — 'feibbv v 

Carter’ (1859) 4 H & N. 153 (J), it was laid 
down that the 

“law has been distinctly laid down in the 

.Wiiliams’, (I), (Goddard 
4th Jiidn. p. 467) and it would be mischievous 
to disturb it. We ought not to leave matters 
at large where there have been decided 
cases but abide by them”. 

Khan v. Muhammad 
Khan , 19 All 153 (K), it was held that the 
o^er of a house, the light coming to which 
pbst^cted by an erection made upon adjoin- 
ing land by a person who^ qua such adjoining 
land IS a trespasser, may possibly have an ac- 
tion against the person causing obstruction 
even though he has not obtained by prescrip- 
tion an easement of light, but where the per- 
son causing such obstruction is the rightful 
owner of the adjoining land or acting with 
the permission of the owner, no such action 
as atoresaid will lie against him unless the 
plamtift has acquired an easement. — ‘Jeffries v 
TOliams;, (1851) 20 LJ Ex. 14 (I) & 5 Mad LJ 24 
(H), distinguished. It will be noticed that in 
this case the question whether the adjoining 
owner was a trespasser or an owner was gone 

into and that is why the distinction mention- 
ed above was made. 

Tr ^ ^cision in — ‘Kondappa Rajah Naidu 
1 * .. Suryanarayana*, 34 Mad 173 (L), fol- 

3^so plaintiffs 

had not acquired an easement of prescription in 
reprd to the water course. The defendants 
who had no manner of right to the water- 

course or the land over which it flowed ob- 
structed the plaintiff;s user. It was held that 

entitled to an injunction. 

(Id) In — Mahaboob Khan v Govindarainln» 

air 1936 Mad 142 (M). it was l^d do^ very 
Widely the proposition that the law does not 
know of any natural right apart from a right 
of easement with reference to a right 'of 
passage or right to light and air and in that no 
one can claim any natural right against another 
unless he establishes an easement to that effect 
The learned Judge has not given any reason 
for stating this proposition and what is more 
as the proposition stands it is certainly oppos- 
ed to the many decisions cited above and to 
the principles laid down in well known com- 
mentaries upon Easements to which a reference 
will be made now. 

have already referred to Peacock on 

which begins the discussion regarding the Eas^ 
ments of Li£it and Air with thi follo^ng 
striking sentence reproduced above, viz 'thi 
light and air may be either a natural rivht 
forming one of the incidents of property or it 
may be an easement. Then the l^r^d author 

proposition that the owner of 
land can t^e and use for his own property 

as come within the 
boundanes of his land. It is apparent that the 

quantity of light and air available for his use 

dependent upon the acts 
proceeds to show 
that this neighbour” may fall within two 

classes of persons, viz., o\vners of property and 
trespassers. In the case of owners no complaint 
can be made on the ground of obstruction 
unless easementary right by exercise for over 
a period of 20 years has been acquired Other- 
wise an owner-neighbour will be at liberty to 
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build to the edge of his property. Quite 

different will be the case if obstruction comp- 
lained of is by a trespasser. If the obstructing 
trespasser has acquired an easementary right, 
the adjoining owner will have no remedy. But 
if the trespasser has not acquired such an 
easementary right action will lie against him. 
At page 607 Peacock points out : 

“Similarly the obstruction of light and air 
belore the acquisition of the prescriptive right 
may be actionable if caused by a trespasser,” 

Again at page 70 Peacock observes: 

“Though the acquisition of these rights in 
British India by enjoyment for a period of 
20 years falls within the provisions of the 
Indian Limitation Act and Indian Easements 
Act, yet, if, as may be the case, these rights 
were to arise independently of those two Acts, 
similar considerations would present them- 
selv'es as to the manner of their origin, as 
under the English common law prior to the 
English Prescription Act which has no force 
in British India.” 

In Goddard on the Law of Easements (8th 
Edn) page 472, it is stated thus: 

“It may be taken, then, as settled law, that an 
owner of buildings cannot maintain any ac- 
tion for removal of support against the 
owmer of the adjacent or subjacent soil, until 


172 (B) ; ‘Hall v. Lichfield Brewery’ 
(1890)-49 LJ Ch 655 (P); ■ — ‘Roberts v Macord’* 
(1832)-1 M & R 230 (Q); -Totts v Smith’’ 
(1868) 6 Eq. 311 (R); -Wris v De 
(1836)-33 Ch. D 238 (S). It wifi be noticed that 
even here it is not stated that as against a 
trespasser there can be no action in regard to 
nuisance being caused by acts of his shutting 
light and air which has been found to be in 
the instant case. 


(19) Therefore both the lower Courts have 
rightly appreciated the evidence and applied 
the correct principles of law and gave the 
plaintiffs the proper reliefs asked for by them. 


(20) There are no grounds to interfere in the 
second appeal and it is dismissed with costs. 
No leave. 


B/R.G.D. 


Appeal dismissed. 
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VENKATARAMA AIYAR J. 

Minor Balakrishnan and another. Appel- 
lants V. Balasundara Gramani and another. 
Respondents. 

Second Appeal No. 1158 of 1949, D/- 28-1- 
1953. 



he has acquired a right to support for his 
buildings. This, however, is not the case if a 
wrong doer — a person who has no right in 
the soil — interferes with it, and by removing 
the support causes the building to fall, for, 
in such case, an action will lie against him 
at the suit of the owner of the damaged 
building, even though the latter has not ac- 
quired any right to support.” 

Then coming to Gale on Easements (Edn. 12) 
Chap. 3, page 295, it is pointed out that, 

“By the laws of all countries, and by the 
English law at a very early period, it appears 
that an action would lie for the obstructing 
of ancient lights.” 

Tlien at page 393 it is pointed out how not- 
withstanding the fact that right of easement 
has not been acquired, if the obstruction con- 
stitutes a nuisance, certainly a claim for that 
abatement in the shape of injunction or 
damages will lie. It need not be pointed out 
that what constitutes nuisance would be ques- 
tion of fact in each case — Per Lord Loreburn 
in — ‘Polsue and Alfeini v. Rushmer’, (1907) 
A. C. 121 (N), quoting Lord Halsbury in — 
‘Colls V Home and Colonial Stores’, 1904 A. C. 
179 (O). It must be an inconvenience mate- 
rially interfering with the ordinary comfort 
physically of human existence. In other words 
the law would not favour the modes of the 
dainty and would only support the plain sober 
and simple notions among the people. ‘Lex non 
favet delicatorum votis’. 

(18) Then coming to Combe’s Law of Light, 
as already mentioned, it distinguishes between 
the easement to air and light. Even Combe’s 
discussion shows nothing more than that as 
between two owners, a landowner has no 
natural right to the continuance of the flow of 
air unobstructed by his neighbour’s building 
and he cannot acquire a general right but only 
acquire a right to the continuance of the 
passage of air through a strictly defined channel 
as otherwise legal easement would be too 
burd''nsome or indefinite to admit of its re- 
cognition in a Court of law (See (18/9)-4-C. 


Hindu Law — Joint Hindu family — Aliena- 
tion — Setting aside. 

In a suit filed by the coparceners for 
setting aside the alienation, they should be 
granted possession of the properties sub- 
ject to the equities in favour of the alienee 
being worked out in an independent action. 

AIR 1924 Mad 81, Distinguished. 

(Para 2) 

M. S. Venkatarama Iyer, for Appellants. 
CASE CITED: 

(A) (’24) AIR 1924 Mad 81: 46 Mad 815 

JUDGMENT : The plaintiffs are the appellants. 
They are the sons of one Vaiyapuri Pillai and all 
of them constitute members of a joint Hindu fa- 
mily. On 9-3-1944, Vaiyapuri Pillai settled vari- 
ous properties on plaintiff 1 imder Ex. A. 1. There- 
after he executed a deed of gift Ex. B. 1 on 11-2- 
1945 in favour of his step-sister Sendamarai Ammal. 
who is defendant 2 in the suit. The deed of gift 
related to one of the properties comprised in the 
settlement deed Ex. A. 1. On the same day 
Vaiyapuri Pillai executed the sale deed, Ex. B. 3. 
in favour of defendant 1, Balasundara Gramani. 
who is no other than the husband of Sendamarai , 
Ammal. defendant 2. That sale deed related to ; 
properties not covered by Ex. A. 1 and that was for 
a sum of Rs. 200. The plaintiffs claimed that 
both the deeds. Exs. B. 1 and B. 3 were not bind- 
ing on them. That contention has been accept- 
ed by both the courts below. It has been held 
that Ex. B. 1, the gift deed in favour of defendant 
2, is void and not binding on the plaintiffs. It 
has also been held that the sale deed Ex. B. 3 in 
favour of defendant 1 could not be supported as 
one for necessity and that it was not binding on 
the plaintiffs. On these findings, the learned Dis- 
trict Munsif granted a decree for possession in 
favour of the plaintiffs. The Subordinate Judge 
on appeal while accepting the findings merely 
granted a declaration that the two alienations 
were not binding on the plaintiffs but refused the 
prayer for possession. The plaintiffs prefer this 
second appeal in so far as their prayer for posses- 
sion has been negatived. 
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(2) I am unable to see how, on the findings, the 
plaintiffs can be refused the prayer for possession. 
So far as Ex. B. 1 is concerned, it is a gift deed 
and being void, the plaintiffs, who are members 
of a joint family, are entitled to recover posses- 
sion of the property concerned therein. The 
learned Subordinate Judge has not given any legal 
ground for refusing them this relief. As regards 
defendant 1 who claims under the sale Ex. B. 3, 
the judgment of the lower appellate court is based 
on the decision in — ‘Ramaswami Aiyar v. A. S. 
Venkatarama Aiyar’, A. I. R. 1924 Mad. 81 (A). 
There it was held that an alienee in possession 
can as a defendant plead that the suit might be 
regarded as one for partition; and that he might 
be allotted the alienated properties if that would 
be less than what his alienor would be entitled to 
in a suit for partition and on that basis though 
the alienation may be set aside the properties 
alienated may be allotted to the deft, as on account 
of the share of the father. But it has been fre- 
quently pointed out that this is an exceptional 
procedure to be adopted. In that case there were 
only two coparceners and all the properties of the 
joint family were ascertained and it was possible 
to give effect to that equity in favour of the defen- 
dant. But here the father is not a party to the 
suit. We do not know what the extents of the 
family properties are. We do not know what debts 
have been incurred chargeable against the share 
of the father and we do not know what other 
alienations he has made. Such an equity as this 
has not been properly pleaded and the necessary 
materials have not been placed before the Court 
Therefore, there is no ground for adopting the 
exceptional procedure of granting relief on the 
basis of equity to defendant 1 when the alienation 
IS set aside. The alienee should normally be re- 
legated to filing his own suit for partition and 
therein ask that in equity the alienated property 
might be allotted to his alienor’s share. But in 
a suit filed by the coparceners for setting aside 
the alienation, they should be granted possession 
of the properties subject to these equities in fa- 
vour of the alienee, being worked out in an inde- 
pendent action. I am therefore of opinion that 
there were no grounds for modifying the decree 
of the first court even as regards defendant 1. 

result, this appeal will be allowed and 

the decree of the trial court restored with costs 
throughout. 

(4) No leave. 

B/D.H. Appeal allowed. 


A, I, R. 1953 MADRAS 853 (Vol. 40, C, N. 330) 

RAGHAVA RAO J. 


A. Koyan hnd another. Petitioners v. Rajam 
mal and another, Respondents. 


Civil Revn. Petn. No. 1054 of 
30-1-1953. 
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Court-f^s Act (1870), Sch. I, Art. 1 
Written statement claiming set-off. 

A written statement pleading a set-off 
whether legal or equitable, must bear 
court-fee whether the set-off is tantamount 
to an extinguishment of the plaint claim 
or to a partial reduction of the plaint claim. 

(Para 1) 

Where the written statement on its alle- 
gations refers to the payments which will 
have the effect of either extinguishing or 
reducing the suit claim as pajmients which 
in law must be held to be in the nature of 


‘payments to the plaintiff himself, the de- 
fendant is not under an obligation to pay 
any court-fee on that amount. This prin- 
ciple is really a corollary to the larger 
principle applicable to plaints that the pay- 
ment of court-fee on the plaint must be 
judged with reference to the allegations in 
the plaint. (Para 1) 

Where therefore the written statement 
does not claim any particular amounts 
either in reduction or in e^^tinction of the 
suit claim on the basis of what he des- 
cribes a set-off, the defendant should not 
be called upon to pay any court-fee merely 
because in the ultimate result after the 
item have been examined it turns out that 
what is asked for by the defendant is a 
set-off. ^ (Para 2) 

Anno: Court-fees Act, Sch. I, Art. 1 N. 3. 

C. K. Viswanatha Iyer, for Petitioners; C. S. 
Swaminathan, for Respondents. 

ORDER: After the lengthy arguments I have 
heard in this case the principles that to my 
mind appear to emerge for consideration and 
application in this case are these. (1) A written 
statement pleading a set-off, whether legal or 
equitable, must bear court-fee whether the set- 
off is tantamount to an extinguishment of the 
plaint claim or to a partial reduction of the 
plaint claim; (2) where the written statement 
cn its allegations refers to the payments which 
will have the effect of either extinguishing or 
reducing the suit claim as payments which in 
law must be held to be in the nature of “pay- 
ments to the plaintiff himself,” the defendant 
is not under an obligation to pay any court fee 
on that amount although when he fails to prove 
the legal effect of the payments in question to 
be that of payments to the plaintiff himself, the 
plea of the credit claimed by the defendant on 
the foot of payments may have to fail. This 
latter principle is really a corollary to the 
larger principle applicable to plaints that the 
payment of court-fee on the plaint must be 
judged with reference to the allegations in the’ 
plaint. 

(2) I have carefully examined the present 
written statement with the aid of counsel and 
I have come to the distinct conclusion that there 
is nothing which involves the defendant on the 
allegations therein in the position that he is 
pleading a set-off legal or equitable. He is 
pleading two items of credit with reference to 
what would be in the nature of an advance 
payment of rent or payments under the Madras 
Tenants and Ryots Protection Act (Madras Act 
17 of 1946). The defendants here are only re- 
sisting the plaintiffs’ claim on a very legitimate 
ground with reference to which on first prin- 
ciples it will be rather difficult to say that 
the defendants have to pay any amount or 
court-fee at all. But there is a provision in 
the Court-fees Act, Schedule I, Art. 1, which 
says that a written statement pleading a set- 
off must be stamped in the same manner in 
which a plaint might have to be stamped ad 
valorem. Notwithstanding this, I do not see any I 
reason on principle, why if the written state- 
ment does not claim any particular amounts 
either in reduction or in extinction of the suit 
claim on the basis of what he describes a set- 
off, the defendant should be called upon to 
pay any court fee merely because in the ulti- 
mate result after the item have been examined 
it turns out that what is asked for by the 
defendant is a set off. For the reasons given 
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above, I am of opinion that the written state- 
nient in this case is not hit at by the provi- 
sions of Sch. I, R. 1 of the Court-fees Act. I 
reverse the decision of the court below and 
direct it to accept the written statement as 
properly stamped and proceed with the trial of 
the suit hereafter. The petitioners will have 
costs from the respondents in this Court. 

B/D.R.R. Petition allowed. 


A. I. R. 1953 MADRAS 854 (Vol. 40, C. N. 331) 

RAJAMANNAR C. J. 

Deva Venkatakrishna Reddi and others, Ap- 
pellants V. G. Govindaraja Mudaliar, Respon- 
dent. 

Second Appeals Nos 1005 to 1009 of 1949 
and C. M. P. Nos. 1138 to 1142 of 1953, D/- 
13-2-1953. 

(a) Civil P. C. (1908), O. 1, R 10 — Suit for 
rent. 

Though a joint owner or a co-sharer is 
not entitled as such to sue for propor- 
tionate rent nevertheless if there is an 
agreement between the several co-sharers 
and the ryots to apportion the rent pay- 
able to each landholder by each ryot 
there is nothing illegal in such an arrange- 
ment. 16 Ind Cas 458 (Mad) and AIR 
1936 Mad 402, ReL on. (Para 3) 

Anno: C. P. C., O. 1 R. 10 N. 20. 

(b) Civil P. C. (1908), S. 100 — Concurrent 
finding of fact. 

The finding of both the Courts that the 
prevailing rents in respect of the suit lands 
is the cropwar rate is one of fact. There 
being evidence to support the finding in 
second appeal it is not open to reject the 
concurrent finding. (Para 4) 

Anno: C. P. C., S. 100 N. 53, 54. 

Kasturi Seshagiri Rao and Kasturi Siva- 
prasada Rao, for Appellants; A. K. Muthuswami 
Ayyar, for Respondent. 

CASES CITED ; 

(A) (’42) AIR 1942 Mad 282: 1941-2 Mad LJ 
1088 

(B) (’12) 16 Ind Cas 458: 23 Mad LJ 161 

(C) (’36) AIR 1936 Mad 402: 163 Ind Cas 463 
JUDGMENT: These second appeals arise out of a 

batch of suits filed by one of the landholders 
oi Sri Vilasapuram in Tiruttani Division in the 
Chittoor District against the tenants of the vil- 
lage for the recovery of his share of the rent 
for faslis 1353 to 1355. The main dispute bet- 
ween the parties in the courts below and before 
us was in respect of two matters: (1) whether 
the plaintiff who was only one of the co-sliarers 
was entitled to sue for his share of the rent due, 
and (2) what is tloe proper rate of rent, whether 
li was payable cropwar or in cash. The Special 
Deputy Collector of Chandragiri as well as the 
learned District Judge of Chittoor decided against 
the tenants-defendants on both the points. They 
are the appellants before me. 

(2) The first contention of the learned counsel 
for the appellants was that as the plaintiff was 
admittedly only entitled to 29/40th in a portion 
of the village which remains undivided between 
the five sharers including him. he cannot maintain 
the suit for recovery of a proportionate rent with- 
out making the other co-sharers parties. He re- 
lied on tlie decision in — ’Ethiraja Mudaliar v. 
Murugesa Mudaliar’, AIR 1942 Mad 282 (A), in 


A. I. R, 

support of his contention. That 
ever, does not directly govern^ tL prS 

There, an elder brother in a divi^d famiiv 
menced proceedings under Ss. Ill and 112 
Estates Land Act. against the tenTnte i^' 
l^e belonging to the famUy without ml 

minor younger brother a party to the nro^dm^.: 

He wanted to bring the enLe hrtdtogTo^fle 
for the arrears of rent due. It was held that i? 
was not competent for him to initiate such nr^ 
ceedmgs mthout making the other co-sharere 
parties. The principle laid down in that decision 
IS to be found in the following passage : 

“If there is more than one landholder .. it 
would not be competent for one landholder to 
exercise the power of sale or initiate proceed- 
ings in regard thereto without the other land- 
holder or landholders being made parties to 
such proceedings.’’ 

In the present case, the plaintiff is not seeking 
to do any such thing. He is only seeking to re- 
cover his share of the rent due. 

(3) It must be taken as well established that 
a joint owner or a co-sharer is not entitled as 
such to sue for proportionate rent, but it has been 
held by a Division Bench in — ‘Srinivasa Varada- 
chariar v. Sami Reddi’. 23 Mad L. J. 161 (B), that 
though this is undoubtedly the established rule, 
nevertheless if the parties, namely, the land- 
holders and the tenant agree to accept and pay 
proportionate rent according to shares, there was 
nothing illegal in such an arrangement. In that 
case, the agreement between the parties was evid- 
enced by the execution of pattas and muchilikas 
in respect of the particular share of the plaintiff 
landholder. There are no such pattas and muchi- 
likas in the present case. But I consider that the 
‘ratio decidendi’ of this decision is that there 
can be an exception to the general rule where 
there is an agreement between the parties, and 
presumably this agreement can be proved in one 
or other of the ways known to law. Execution 
of pattas and muchilikas would, of course, be verv 
good evidence, but it may be possible for 
a court to find such an agreement even 
on other evidence, as for instance, continued 
practice and usage. 'The view I take of the deci- 
sion in — ‘23 Mad L. J. 161 (B)’, is also the 
view taken in — ‘Raju Goimdan v. Kuppu Goun- 
dan', AIR 1936 Mad 402 (C). 'The learned Judge 
obseiwed as follows: 

“In — ‘23 Mad U 161 (B)*, it was held that though 
a joint owner is not entitled to sue for pro- 
portionate rent, if parties agree to accept and 
pay proportionate rent acconiing to shares, 
tliere is nothing illegal in it and that an owner 
of 5 1/8 in a slirotriam village was held entitl- 
ed to tender a patta for his 5 1/8 share. This 
decision therefore seems to assume that it is 
open by agreement between the several joint 
holders and the ryot to apportion the rent pay- 
able to each landholder and that in respect of 
each landholder there can be a tender of pattas 
and muchilikas with reference to that share.” 

Tlie question is whether there is proof of such 
an agreement in this case. No doubt the courts 
below have discussed this question in dealii^ 
with the issue of non-joinder. But I am not satis- 
fied that they have appreciated the correct legal 
position in dealing with this question. Even the 
parties did not approach the question in the pro- 
per way. It is. therefore, necessary that there 
should be a fresh finding on this point, ^ter 
giving an opportunity to both the parties to ad- 
duce such evidence as they choose to on the 
question. I do not think it necessary to remand 
the case to the trial court. It is suffiQient If it is 
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remanded to the appellate court with a direction 
that the learned District Judge may admit such 
additional evidence as the parties may choose to 
adduce on this question. To make the position 
-clear. I once more repeat the question which arises 
for decision, namely, whether in this case there is 
an agreement between the several co-sharers and 
the ryots to apportion the rent payable to each 
landholder by each ryot. 

(4) It was next contended on behalf of the ap- 
pellants that the finding of both the courts that 
the prevailing rents in respect of the suit lafids 
is the cropwar rate should be set aside, as it is 
not supported by the evidence. I do not think in 
second appeal it is open to me to reject the con- 
current finding of the courts below on what is 
really a question of fact. It cannot be said that 
there is no evidence whatever to support the find- 
ing of the courts below. I therefore overrule this 
contention on behalf of the appellants. 

(5) The second appeals are allowed. There will 
be an order of remand of the appeals to the court 
of the District Judge of Chittoor for final dis- 
posal of the appeals after deciding the question 
mentioned earlier on in the judgment as to the 
maintainability of the suits. The appellant will 
be entitled to a refund of the court-fee paid on 
the memoranda of second appeals. The costs 

of the second appeals will abide and foUow the 
result. 

(6) C. M. P. Nos. 1138 to 1142 of 1953: These 
applications filed under the provisions of Madras 
Act 26 of 1948 shaU be transmitted to the court 
of the District Judge for disposal. 

B/D.H.Z. Appeals allowed. 


-A. I. R. 1953 MADRAS 855 (Vol. 40, C. N. 332) 

KRISHNASWAMI NAYUDU J. 

E S. Raghavendra Rao and others, Appel- 
lants V. Venkammal and others. Respondents. 

Appeal Against Order No. 68 of 1947 D/- 
‘6-2-1953. ’ ’ 

t Limitation Act (1908), Art. 185 (5) — 

accompanied by succession 

An application by a transferee-decree- 
holder for execution which was dismissed 

production of a succession 
•certificate is an application filed in accord- 
ance with law to the proper Court for exe- 

(Paras 1 and 7) 

Anno: Limitation Act, Art. 185 N. 59 Pt. 5. 
C. A. Vaidhyalingam, for AppeUants: K S 
Desikan, for Respondents. 

CASES CITED: 

(A) (*02) 12 Mad LJ 348 

<B) (’09) 5 Ind Cas 120 (1): 7 Mad LT 247 rn 

(C) (’24) AIR 1924 Mad 673: 47 Mad 641 ^ ^ 

p) (’27) AIR 1927 Pat 324: 6 Pat 440 

(E) (’18) AIR 1918 Mad 1204; 6 Mad LW 19 

^GMENT: The question that arises for 
-determination m this appeal is as to whether 
an application by a transferee-decree-holder for 
execution which was dismissed for want of 
production of a succession certificate is an 
apphcation filed in accordance with law to the 
proper Court for execution. 

on the file of 

the District Munsif of Erode a money decree 
was passed against the defendants on 25-7-1936 
The decree-holder died sometime after the pas- 
:sing of the decree leaving behind him, as his 
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heirs, three grandsons by his daughter who were 
minors. The father of these minors acting as 
their guardian assigned the decree to one Rama 
Rao. Rama Rao, the assignee decree-holder 
filed E. P. No. 1172 of 1939 on 18-7-1939 and 
asked for recognition of himself as the assignee- 
plaintifi:’ under O. 21, R. 16, Civil P. C.; for a 
declaration that as the original plaintiff was 
dead, his minor grandsons may be impleaded as 
his heirs under O. 21, R. 3, Civil P. C. and that 
the immovable properties which belonged to 
the defendants may be attached under O. 21, 
R. 54, Civil P. C. and that a sale proclamation 
may be issued under O. 21, R. 21, C. P. C. The 
said execution petition was adjourned from 
time to time and the transferee decree-holder- 
petitioner was directed to produce the succes- 
sion certificate. He was taking time to produce 
the same. He had already filed a petition, O. P. 
No. 62 of 1939 for that purpose but it eventually 
transpired that he was unable to furnish the 
security required for obtaining the succession 
certificate. 

On 11-12-1939 his advocate endorsed on the 
execution petition that the petitioner was unable 
to furnish security in O. P. No. 62 of 1939, that 
the execution petition was filed to save limita- 
tion and that if it was rejected without being 
filed it may not save limitation and that the 
petitioner will renew his application for a suc- 
cession certificate after getting the proper secu- 
rity and that this petition may be disposed of 
without prejudice to the petitioner renewing 
it after getting the certificate reserving his 
right to renew the sanie. On the 12-12-1939 by 
an order of the District Munsif the petition was 
dismissed for non-production of the succession 
certificate. 

i, 10-12-1942, the transferee decree- 

holder filed his next execution petition, E. P. 
No. 33 of 1943, for similar reliefs as those con- 
tained in the earlier execution petition and that 
petition was also returned for the production 
of the succession certificate. Subsequently, 
not-ce was ordered in the petition but the 
judgment-debtors applied for scaling down the 
decree and for stay of execution. Execution was 
stayed on 23-3-1943. E. P. No. 33 of 1943 was 

court of that date. 

(4) The present execution petition, out of 
which this appeal arises was filed on 26-10-1943. 

In between, and by the date of that petition, 
the transferee decree-holder had obtained the 
succession certificate. Objection was raised in 
this execution petition that it was barred by 
limitation as the order dated 12-12-1939 in E P 

0^ 1939 was not a final order in an 
application presented in accordance with law 

/cx execution under Art. 182 

Limitation Act. E. P. No. 1172 of 
1939 was presented under O. 21, R. 16 of the 
L. - • C. by the transferee-decree-holder who 
r^ied on the assignment deed in his favour. 
There is no dispute that the assignment deed 

with E. P. No. 1173 
of 1939. This was also verified and found to 

be correct by the learned District Judge while 
hearing the appeal. 

The only ground therefore for not ordering 
execution is that the succession certificate was 
not issued to the decree-holder by the date of 
the order of 12-12-1939. It is not suggested that 
the E. P. No. 1172 of 1939 did not contain the 
particulars that are required to be shown in an 
execution petition under Rules 11 to 14 of O. 21 
of the Civil P. C. It was an application by a 
person who was claiming to be a transferee 
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decree-holder under O. 21, R. 16, Civil P. C He 
relied for the transfer upon an assignment deed 
wnich he had also produced with the petition. 
Therefore, ‘prima facie’ there is no reason to 
hold that E. P. No. 1172 of 1939 was not a 
petition presented in accordance with law. 

(5) The procedure that governs the presen- 
tation of applications in the case of a transferee 
decree-holder is that which is contained in O 21 
Rr. 11 to 14 and 16 of the Code. There is 
compliance of the said provisions of the Code 
and it cannot be said that it is not an applica- 
tion presented in accordance with law. Support 
for this proposition is found in some of the 
decisions cited at the Bar. In — ‘Sreepada 
Brahmayya Pantulu v. Parasuramayya’, 12 Mad 
LJ 348 (A), a Bench of this Court held that 
a person who becomes entitled under a decree 
to realise the amount due under another decree, 
is a transferee under S. 232, C. P. C. and is 
the only person who could have applied for 
execution of the latter decree. Such application 
is one in accordance with law though the 
transferee is subsequently held to have no title 
and the application has the legal effect of saving 

J enures in favour of all persons 
entitled to execute the decree. 

decision was cited with approval in — 
Uduman Haji v. Mammi Kutti’, 7 Mad LT 247 
.P (B), where it was held that failure to prove 

iu assignment does not show 

that the application for execution was not in 
accordance with law. In — ‘Rajithagiripathi v. 
Bhavani Sankaram’, AIR 1924 Mad 673 (C) it 
was held that the application by the transferee 
decree-holders for recognition of their transfer 
and for execution was a step-in-aid of execution 
of the decree, even though the right of the 
transferees had been negatived in subsequent 
proceedings. This decision again quotes with 
approval the view taken in — ‘12 Mad LJ 348’ 
(A). 

(6) But it is contended by Mr. Vaidyalingam 
on behalf of the appellants that the decision in 
— ‘12 Mad LJ 348’ (A) was based on the old 
Code. But it must be noted that S. 232 of the 
old Code is in no way substantially different 
from the present O. 21, R. 16, Civil P. C. and 
me fact that it is a decision under the old 
Code is not of much consequence. Section 232 
IS practically in terms of O. 21, R. 16, C. P. C. 
under which the application that is now in 
question has been filed. The Patna High Court 
had also taken a similar view as could be seen 
from the decision reported in — ‘Mt. Bibi Aisha 
V. Mahabir Prasad’, AIR 1927 Pat 324 (D). It 
was held therein that an execution application 
js in accordance with law within Art. 182 (5) 
if the particulars required by Rr. 11 to 14 of 
O 21 are mentioned in the application and that 
where an application contains these particulars, 
the fact that it was presented without a suc- 
cession certificate makes no difference, as an 
application without a succession certificate is 
perfectly in order; only no relief can be granted 
Until the succession certificate is produced. 
Reliance was placed on behalf of the appel- 
on — ‘Kailasa Pandaram v. Ramanuja 
Naidii , AIR 1918 Mad 1204 (E), where it was 
nold that the decree-holder having failed to 
obtain recognition of his right in . the prior 
application, his prior application was by a 
person not entitled to make it and cannot save 
the present application from the bar of limita- 
tion. It must be noted that in that case the 
decree was in favour of three minor brothers 
represented by a guardian. The guardian ap- 
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pneu lor and obtained an order for sale. One 
of the minors then attained majority and acting 
for himself and as guardian of his minor bn^ 
thers, he assigned the decree to the respondent 
I he respondent put in an execution petition for 
executing the whole decree which was however 
dismissed on the ground that the assignment 
was invalid to the extent of the minors’ shares 
as leave of the Court was not obtained and 
execution was wholly disallowed as the petition 
did not purport to be one by a joint decree- 
hoMer. It was therefore held that the Court 
could not treat the order dismissing it as one 
recognising the validity of the assignment, or 
in view of that order, which became final, 
assume that his assignment was valid. That was 
a case where the assignment was held to be 
invalid and in view of that finding it cannot 
be said that the assignee was the proper person 
to maintain the application and obviously the 
petition was not one in accordance with law. 

(7) I am of the opinion that E. P. No. 1172 
of 1939 was presented by the proper person in 
accordance with law and the order of 12-12- 
1939 was the final order in such an application 
which could save limitation. Once it is shown 
that the petition complied with the require- 
ments of O. 21, Rr. 11 to 14 and 16 of the Code, 
the application for execution in this case being 
one by a transferee decree-holder, the eff^t or 
otherwise of a succession certificate not having 
been produced along with the execution petition, 
would not be of consequence, since it is no- 
where said in the rules referred to, much less 
in R. 16 of O. 21, that a transferee decree- 
holder’s application should also be accompanied 
by the succession certificate when the transfer 
is by persons who have become entitled to the 
decree by operation of law. The want of a 
succession certificate may deprive the assignee 
decree-holder of the remedy or the relief which he 
seeks in the execution petition. But it certainly 
cannot vitiate the petition itself as there is 
nothing which says that a succession certificate 
should be filed along with such an applicatioix 

(8) In the result I find that the order of the 
lower appellate Court is correct. The app^ 
is dismissed with costs. No leave. 


B/V.R.B. 


Appeal dismisse<L 
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RAGHAVA RAO J. 

Chellammal and another. Appellants v. K. T* 
A. Abdul Rahiman Rowther and others, Res- 
pondents. 

Civil Revn. Petn. No. 229 of 1951, D/- 5-2-53. 

(a) Suits Valuation Act (1887), S. 8 — Suit 
for partition. 

In a suit for partition the jurisdictional 
value must be ascertained with reference 
to the plaintiff’s share in the property of 
which partition is sought. (Paras 3 and 4) 

Anno; Suits Valuation Act, S. 8 N. 4 Pts. 3 
and 4. 

(b) Court-fees Act (1870), Sch. 11, Art. 17 (VI> 
— Suit for declaration of joint right in impar- 
tible property. 

In a suit in which the plaintitT seeks 
declaration of a joint right in respect of 
impartible land the value of the trees stand- 
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ing thereon cannot affect the question of 
valuation of the suit. (Para 4) 

Anno; Court-fees Act, Sch. II, Art 17 (vi) 
N, 1. 

R. Kesava Ayyangar and K. Parasaran, for 
Appellants; Go^H. Pleader and U. Somasunda- 
ram, for Respondents. 

CASES CITED: 

(A) (’47) AIR 1947 Mad 273: 1947-1 Mad LJ 
112 


(B) (’24) AIR 1924 Mad 19: 46 Mad 782 (FB) 

(C) (’34) AIR 1934 Mad 714; 67 Mad LJ 688 
ORDER: The question in this case is one of 

court-fee and jurisdiction. The Court of first 
instance returned the plaint for presentation to 
the proper Court finding that it exceeded its 
pecuniary jurisdiction. The Court of appeal 
having affirmed the order of return of plaint 
the plaintiff in the case comes up here in 
revision. 


(2) The petitioner is interested in a 2/13th 
share of ‘Dharmasanam’ village. Items 1 to 5 
are the ‘Dharmasanam’ items and items 6 to 8 
are certain ‘porombokes’. He sought partition 
and delivery of 2/13th share in respect of items 
1 to 5, because they were partible in character 
and sought a declaration of a joint right in 
respect of the impartible items 6 to 8. A Com- 
missioner appointed in this suit valued items 6 
to 8 with reference to the trees that stood there- 
on as at Rs. 2700. It is on the basis of this 

^?sis of the supposition 
that the plamtiff s right jn respect of the items 
in suit was in respect of the whole in each one 
of them and not a share only that the Courts 
below held this suit as beyond the pecuniary 
jurisdiction of the trial Court. 

(3) It is contended by Mr. Kesava Aiyangar 
that the jurisdictional value must be ascertained 
with reference to the plaintiffs’ 2/13th share 
in respect of the ‘Dharmasanam* half of the 
plaint items. It is also contended that so far 
as items 6 to 8 are concerned^ they are not 
capable of partition and that therefore the 
value put by the plaintiffs on the reUef sought 
in respect of them is final. 

opinion that the contentions for 
the p^itioners are well founded and must pre- 
vail The first contention is supported by the 
authority of cases relating to partition suits in 

the value of the share of the plaintiff 
that has been held to matter; vide — ‘Kalander 
V. Kunhipaki’, AIR 1947 Mad 273 (A). The 
second contention is supported by the analogy 
of cases relatmg to temple properties or such 
other trust properties which have been held to 
be not capable of valuation; vide— ‘Raj agopala 
^N;^.du V. Ramasubramania Aiyar’, AIR 1924 
r^d 19 (FB) (B) and - ‘Mata Pillai v 
N^asami Aiyar’, AIR 1934 Mad 714 (C). The 
difficulty, however, in the way of Mr. Kesavl 
Aiyangar suggested by the learned advocates for 
the respondents is that items 6 to 8 were valued 
as at 2700 with reference to the trees there- 
on, which by themselves are capable of being 
valued. But if the case of the trees is to bi 
judged as not dissociable from the land on 
which ffiey stood and if the land itself being 
impartible and communal property not capable 
of valuation it follows that the value of the 
trees cannot affect the question of valuation of 
the suit. It follows that this revision petition 
must be allowed with costs, here and in the 
Courts below. 


B/VR.B. 


Revision allowed, 
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RAGHAVA RAO J. 

Sha Gomraj Poonamchand; Petitioner v, 
Ponnuru Venkatrathnam Chetty, Respondent. 

Civil Revn. Petn. Nos. 1678 and 1789 of 1952, 
D/- 28-1-1953. 

Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949) (as 
amended by Act 8 of 1951), S. 7 (2) (a) Proviso 
— Decree for eviction — Competency of objec- 
tion taken in executing Court. 

An objection on the ground that if the 
default were to be found not wilful then 
the execution of the decree passed against 
the tenant for his eviction which followed 
upon the original Rent Controller’s order 
for eviction is not competent can be enter- 
tained by the executing Court. AIR 1953 
Mad 378, Foil. AIR 1952 Mad 159. Expl. 

(Para 2) 

P. S. Kothandapani, for Petitioner; C. A. 
Vaidhyalingam, T, Venkatadri, K. Rama- 
chandra Rao and P. Venkataswami. for Respon- 
dent. 

CASES CITED : 

(A) (’53) AIR 1953 Mad 378: (1952) 1 Mad LJ 
628 

(B) (’52) AIR 1952 Mad 159: (1951) 2 Mad LJ 
531 

JUDGMENT : C. R. P. No. 1673 of 1952 ; In 
answer to an execution petition before the Citv 
Civil Court in respect of an order of eviction 
originally passed by the Rent Controller which 
became final by the dismissal of the civil revi- 
sion petition by Ramaswami Goundar J. in 
this C 9 urt, it was urged by the tenant in the 
execution application filed by him that the 
question of his default in the matter of payment 
of rent was a matter to be decided with refer- 
ence to its wilfulness or otherwise under the 
provisions of S. 7(2) (a) proviso of the Madras 
Buildings (Lease and Rent Control) Act, 1949. 

If the default were to be found not wilful it 
was urged for the tenant that the execution of 
the decree for eviction which followed upon 
the original Rent Controller’s order for eviction 
would not be competent. The City Civil Court 
refused to go into the question of the wilfulness 
or otherwise of the default and dismissed the 
execution application. In this revision against 
the order of dismissal of the execution applica- 
tion it has been urged on the authority of a 
ruling of this Court by Basheer Ahmed Sayeed 
J. in — ‘Woodman v. Mrs. Regina Rajan’, AIR 
1953 Mad 378 (A) that the objection was one 
which could very well be entertained by the 
executing Court and that the Court below de- 
clined jurisdiction in refusing to go into the 
question. The decree itself having become in- 
executable, by force of the provisions of the 
Amending Act 8 of 1951 to be found in S. 7(2) 
proviso, it has been urged that this civil revi- 
sion petition is good even without reference to 
S. 12-B of the Amending Act and without re- 
ference to the revisional powers under that 
section which are much wider than the revi- 
sional powers vested in this Court by the Code 
of Civil Procedure. The general proposition is 
not disputed far the petitioner that the execut- 
ing^ Court cannot go behind the decree in exe- 
cution and entertain objections other than to 
yie jurisdiction of the Court which passed the 
decree. What is contended is that the non- 
executability of the decree in the present case 
which is consequent upon the amending provi- 
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Sion of the Madras Act 8 of 1951 as construed 
by this Court in the reported ruling just refer- 
red to is in the nature of a valid objection to 
the execution petition in the Court below which 
renders the orders passed by it illegal, im- 
proper or irregular within the meaning of S. 
12-B of the Amending Act. In answer to this 
point for the petitioner, it has been contended 
by Mr. Vaidhyalingam for the respondent that 
the judgment of this Court between the very 
parties before me reported in — ‘Poonamchand 
V. Venkataralnam Chetti’, AIR 1952 Mad 159 
(B) precludes the petitioner before me from 
raising the point even if that point is other- 
wise well founded. What is argued by the 
learned counsel for the respondents is that in 
the, revision petition preferred to this Court 
against the order of the appellate authority 
which confirmed the order of eviction made by 
the Rent Controller, a point was raised to the 
effect that the default in the case on the part 
of the present petitioner was not wilful and 
that if that were so under the provisions of the 
Amending Act, Act 8 of 1951 which had by that 
time come into force the order for eviction 
could not stand. It is further pointed out by 
the learned counsel for the respondent that 
that point was overruled by the learn- 
ed Judge of this Court who disposed 
of the civil revision petition, Ramaswami 
Goundar J. on the ground that the Amending 
Act cannot govern the parties to this revision 
petition for the reason that there was no pro- 
ceeding pending at the time the Amending Act 
came into force which could be said to be gov- 
erned by it. Says learned counsel, whether 
that view of the learned Judge is right or wrong 
that is the view of law binding upon the par- 
ties to that proceeding in the subsequent stages 
of the same litigation of which the execution 
petition with which we are concerned hap- 
pens to be one. In my opinion the exact limits 
within which the judgment of Ramaswami 
Goundar J. should be held operative are to be 
understood with reference to the particular 
proceeding which was in question before the 
learned Judge and the operation of His Lord- 
ship’s view cannot be extended to other pro- 
ceedings. if regard is to be had to the reason- 
ing which was employed by the learned Judge 
in the revision petition which His Lordship 
di.sposed of. There is, in my opinion, here no 
question of constructive ‘res judicata’ analogous 
to that enacted by Explanation IV to S. 11, 
Civil P. C. nor can the question be regarded as 
one of actual ‘res judicata’ except with due re- 
gard to the scope of the exact proceeding in 
which the view of His Lordship was expressed. 
It cannot be disputed nor indeed has it been, 
by the learned counsel for the respondent that 
the later proceeding which is an execution pro- 
ceeding is a proceeding governed by the Amend- 
ing Act. 

(2) No attack has been made too before me 
against the correctness of the ruling in AIR 
1953 Mad 378 (A). I am in the circumst^inces 
content in the interests of the comitv of judi- 
cial decision to accept that ruling. The result 
is that this civil revision petition must be allow- 
ed with costs to abide the result of the enquiry 
into the objection made in the execution ap- 
plication before the Court below on the ques- 
tion of wilfulness or otherwise of the default 
committed bv the tenant. 

(3) C. R. P. No. 1789 of 1952 : The matter 
connected with C. R. P. No. 1678 of 1952, will 
in view of the foregoing also go back to the 
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Court below for appropriate orders being pass- 
ed on It after the question of wilful defluU in 
the execution apphcation is disposed of by it, 
m the light of such disposal as weU as the fore^ 


B/V.S.B. 


Revision allowed. 
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PANCHAPAKESA AYYAR J. 

Coral Indira Gonsalves, falsely called Iswa- 
riah. Petitioner v. Joseph Prabhakar Iswariah 
Respondent. * 



0. M. S. No. 5 of 1952, D/- 27-1-1953. 

(a) Evidence Act (1872), S. 45 — Doctor’s 

medical certificate filed — It does not prove 
itself — Doctor must be called and cross-exa- 
mined on it. (Para 7) 

Anno: Evidence Act, S. 45 N. 3, 5, 8. 

(b) Divorce Act (1869), S. 19 (1) — Nullity 
of marriage on ground of complete impotency 
of respondent — Impotency at time of marriage 
is not enough — Marriage will not be declared 
a nullity, if respondent becomes potent even 
before tlie date of such disposal of petition. 

(Para 8) 

Anno: Divorce Act, S. 19 N. 1. 

(c) Divorce Act (1869), Ss. 16 and 19 — Par- 
ties Christian — Husband’s complete impotency 

— Suit for declaration of nullity of marriage 

— No collusion — Petitioner wife is entitled 

to absolute decree of nullity and dissolution — 
Decree nisi to be made absolute, need not be 
passed — (Specific Relief Act (1877), S. 42). 
AIR 1945 Cal 75, Ref. (Para 11> 

Anno: Divorce Act, S. 16 N^ 1; S. 19 N. 1; 
Specific Relief Act, S. 42 N. 2 (c). 

K. Narasimha Iyer, for Petitioner: Alvares of 
Messrs. Pais, Lobo and Alvares, for Respondent. 

CASE CITED: 

(A) (’45) AIR 1945 Cal 75: ILR (1944) 1 Cal 258 

JUDGMENT: This is a petition by one Coral 
Indira Gonsalves, aged 23, for declaring her 
marriage with Joseph Prabhakar Iswariah a 
nullity, on the ground of his impotency and 
continuing and total inability to have sexual 
intercourse with her. At first the respondent 
opposed the petition vigorously, alleging that he, 
was not impotent. Both the petitioner and the 
respondent are Protestant Indian Christians. 

(2) The following issues were framed: 

1. Is the defendant impotent and unable to 
have sexual intercourse with the plaintiff, 
as alleged? 

2. To what relief, if any, is the plaintiff 
entitled? 

(3) Before the matter came on for final 
hearing and disposal, the respondent, Iswariah, 
wanted this Court to have him examined by a 
competent doctor for finding out whether he was 
really impotent and totally unable to ^ have 
sexual intercourse. Ultimately, Lt. Col. Krishna- 
moorthi. No. 2 Boag Road, T. Nagar, was ap- 
pointed by Court as the doctor for examining 
him carefully and giving a certificate about his 
potency or impotency, and ability or inability 
to have sexual intercourse. This doctor, after 
examining him, gave a certificate as follows: 

“I have carefully examined Sri Joseph Prabha- 
kar Iswariah on two separate occasions. I 
am of the opinion that Sri Joseph Prabhakar 
Iswariah is potent and that he is capable of 
the act of sexual intercourse.” 
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j This certificate was granted on 21-10-1952. 
j. This petition had been filed on 27-2-1952. So, 
( even if the certificate was proved to be correct 
, (it was not), it will not prove potency before 
21-10-1952. Mr. Narasimha Iyer, for the peti- 
tioner, persisted in contesting the potency of 
the respondent, even on 21 10-1952, and strongly 
relied on the letters of the respondent written 
to the petitioner, including a letter. Ex. P. 2, 
wherein the respondent had written to his wife, 
the petitioner, that he was physically quite unfit 
to give her any sexual satisfaction, and that she 
could get such satisfaction by having sexual 
intercourse with other men, provided that she 
did not ask him to support any -children born 
out of these extra-marital relationships, and 
that 'he hoped that she would go back to him, 
as he was giving her enough compensation for 
the sexual satisfaction he was unable to give 
her, himself. Though the respondent at first 
contested the genuineness of this letter, and 
wanted permission to have a photograph of it 
taken and a hand-writing expert appointed to 
determine whether he had really written and 
signed such a letter, he finally gave up that 
idea, and, on 20-1-1953, his counsel intimated to 
Court that “the defence was not intended to be 
pressed.*’ So, the suit was posted to today for 
the petitioner’s examination to prove her case. 

(4-5) Tne petiticn?r examined herself as 
P. W. 1 today. (His Lordship went through her 
I evidence and proceeded) : 

(6) As already stated, the respondent has 
; finally remained ‘ex parte’. His counsel has 
informed this Court that he is not going to 
! press his defence. 

^ (7) Now, I shall give my findings on the 
issues, on the uncontradicted evidence of the 
petitioner, and the exhibits. 

Issue 1; On the evidence on record, I have 
absolutely no hesitation in holding that the 
respondent is totally impotent and unable to 
1 have sexual intercourse with the petitioner, till 

today, as alleged. There is the categorical 
‘ statement of the petitioner, as P. W. 1, to the 
-enect that, even though she embraced and 
kissed him repeatedly almost every night for 
nearly seven months, and invited him to have 
sexual intercourse with her, he was unable to 
ha^^ sexual intercourse with her, and confessed 
to her that he was impotent, and even showed 
his defective genitals in corroboration of his 
statement, and that she was also convinced by 
seeing his defective penis, totally incapable of 
erection, that he was really impotent. Still, 
she went on living with him for seven months 
to see whether he would ever recover his 
potency and be able to have sexual intercourse 
^ with her, for it sometimes happens, according 
to popular belief, that a man is impotent and 
unable to have sexual intercourse at a particular 
time, but becomes, after some time, able to 
have sexual intercourse, either by prayer and 
God s grace, or by the restorative processes of 
nature or by taking some vitality-restoring 
food or medicine like ‘Siddha Kalpa’, ‘Makara 
dhwaja’ or ‘Chyavana Pras’ or ‘Royal Yakuti* or 
‘Karunkurangu Lehyam’ claiming, (rightly* or 
wrongly), to be able to achieve it, or some 
western medicines corresponding to these Indian 
medicines and making the same claims Any- 
way, it is clear that the petitioner gave the 
respondent ample opportunities for recovering 
his- potency and ability to have sexual inter- 
course with her, by sleeping with him night 
after night for 7 months and trying her best 
hy kissing and embracing him repeatedly, to 


induce him to have sexual intercourse with her 
What is more, the letter. Ex. P. 2, by making 
the obscene offer to her, giving her freedom to 
have sexual intercourse with other man, pro- 
vided she did not claim maintenance for the 
bastard children born by such extra-marital 
relations, corroborates the other evidence and 
conclusively proves that the respondent is totally 
Impotent and knew that he was impotent. We 
need not bother about Lt. Col. Krishnamoor- 
thy’s certificate that, in his opinion, the res- 
pondent was able on 21-10-1952 to have sexual 
intercourse, and was potent, that day Certifi- 
cates, like these, do not prove themselves. They 
must be ‘strictly proved’ by the doctor who 
issues them. He has to state what tests he 
carried out to arrive at his conclusion and must 
stand cross-examination and convince the Court 
that his conclusion about the potency is correct. 
Here,^ not even an attempt has been made to 
examine him, the respondent, having given up 
his defence, obviously because it was hopeless. 

(8) Of course, it is the law that mere impo- 
tency at the time of marriage will not do for 
getting a decree for nullity, if the respondent 
in question became potent by the time of the 
ming of the petition. I shall go further and 
hold that it is enough if the person becomes 
‘potent before the petition is disposed of’, by 
restorative processes of nature, or by taking 
vitalitj'^-restoring medicines and injections, or 
through prayer and God’s grace, the old-world 
remedy for what the modern world has to offer 
in substitution of nature’s processes. I am 
stretching the period up to ‘the final disposal of 
^e petition’, advisedly, because I think that the 
Courts in this country will be very unwilling to 
dissolve any Christian marriage fall such mar- 
riages being held to be sacred) and grant a 
decree for nullity, if it is proved, even on the 
day of the final hearing, that the respondent, 
alleged to be impotent, has become potent, 
either by prayer and God’s grace, or by natural 
processes, or by medicinal pr dietetic treatment. 
So, I am not restricting the period of proof of 
potency to ‘the date of the presentation of the 
petition.’ In divorce and nullity cases, separat- 
ing married persons for ever, that is the least 
the Courts can be expected to do. The Christian 
maxim “Let not man separate those whom God 
has joined” cannot be unfortunately literally 
acted on by the Courts today, ov/ing to change 
in the law. ^But Courts, none the less, keep 
that maxim in view before they separate mar- 
ned persons for ever, and will not extend the 
law to make dissolution easier. But, in this 
case, till this day, when the petition has come 
up for final hearing and disposal, I am satisfied 
that neither prayer nor nature nor diet nor 
medicine has made the respondent, who was 
impotent at the marriage, potent and able to 
have sexual intercourse. 

(9) It is also clear to me that it is not a mere 
case of the respondent’s being impotent ‘regard- 
ing the petitioner alone*, as happens in some 
cases, where the peculiar personality of the man 
nr ^man in question makes the other spouse 
frigid and impotent, by psychological and 
physiological inhibitions. I am satisfied that 
this is a clear case where the respondent is 
impotent as regards ‘all women’, and not merely 
regarding this petitioner. His letter. Ex. P. 2, 
reinforces this conclusion, as no man, however 
degpded m morals, who has got even one per 
cent, chance of being able to have sexual inter- 
rnurse with his wife even once in his lifetime, 
will write such a letter, and make such an offer 
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one of the most degrading offers which any 
iiisband can ever make to his wife. 

( 10 ) The petitioner has sworn that she has 
remained a virgin till now. Naturally she dees 
not want her life to be blasted by being tied up 
to this impotent man, and wants a decree for 
nullity, and I am satisfied that she is entitled 
to it. 

(11) Issue 2: In view of my finding on issue 
1, and the total absence of any collusion, the 
petitioner is entitled to a decree for nullity. Mr. 
Narasimha Iyer, for the petitioner, rightly urges 
that in a petition for nullity, there is no need 
to pass a decree ‘nisi’, to be made absolute 
after six months, and that the correct procedure 
is to pass at once a plain, simple and absolute 
decree of nullity and dissolution, as would be 
passed in a suit for a declaration of nullity of 
a marriage between non-Christian persons under 
S. 42 of the Specific Relief Act. He cited the 
ruling in — ‘Grace Isabel Stuedman v. Anneley 
Eliardo Baresford deCourey Wheeler’, AIR 1945 
Cal 75 (A), in support of this proposition. I 
agree, and grant the petitioner. Coral Indira 
Gonsalves, an absolute decree declaring her 
marriage with the respondent a nullity. Of 
course, there are no children, and no claim for 
maintenance, or costs, is put forth. So, no orders 
are_ required either for the maintenance of the 
petitioner or for children, or regarding any other 
collateral matter. 

(12) In the circumstances, all the parties will 
bear their own costs. 

B^R.G.D. Order accordingly. 
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GOVINDA MENON AND BASHEER 
AHMED SAYEED JJ. 

Kalyani Achi, Appellant v. K. N. S. P. R. M. 
Ramanatham Chettiar and others, Respondents. 

A. A. O. No. 269 of 1952 and C. R. P. 1170 of 
1952, D/- 11-11-1952. 

Civil P. C. (1908), O. 21. R. 69 — Sale from 
clay to day beyond date specified in sale war- 
rant — Validity — Ratification — (Evidence 
Act (1872), S. 114) — (Contract Act (1872), 
S. 196). 

A sale warrant specifically directed the 
officer to sell the property on 17th June and 
to return the warrant on or before 23rd 
June. The sale list showed that the sale 
was commenced on 17th June, was conti- 
nued on 18th, 19th, 20th and 23rd and on 
25th June. 21st, 22nd and 24th were holi- 
days. The properties were sold on 25th 
when there were only two bidders. On ob- 
jection to the sale the Judge held that the 
sale was continuous one from day to day, 
without any adjournment, and was valid. 
On revision from the order; 

Held (1) the Courts have to take it that 
the judicial and official acts are properly 
done and therefore when the bidders’ list 
and the sale list show that on all these 
days the Judge was on casual leave and 
Ihe sale was continued and would continue 
the next day, these statements should be 
taken as correct. (Para 5) 

(2) Even granting that the continuation 
of the sale on 18 th, 19th and 20th would 
not amount to adjournment, still it was 
incumbent upon the selling officer to return 
the warrant on or before 23-6-1952. On the 


evening of 22-6-1952 the selling officer be- 
came ‘functus officio’ so far as the sale pro- 
ceedings were concerned and it was not 
open to him to hold the sale on any day 
subsequent to 22-6-1952. In such circum- 
stances the sale held on 25-6-1952 was null 
and void being without jurisdiction AIR 
1943 Mad 739 and (1944) 2 Mad LJ 352 
(PC), Ref. (Paras 6, 9) 

(3) Further, the sale could not be held 
to be valid on the ground that it was rati- 
fied by the executing Court as a selling 
officer is not an agent of the (2ourt as is 
contemplated in the Contract Act. He is at 
best a delegate of the Court and a dele- 
gate can function only within the four cor- 
ners of the power conferred upon him. 
Any action of an officer of Court empower- 
ed to act under an authority from the Court 
which is in express of such authority is 
illegal and ‘ultra vires’ and if his act is 
illegal and ‘ultra vires’ it cannot subse- 
quently be ratified under S. 196, Contract 
Act, which cannot have any application to 
a matter like this. AIR 1914 Mad 174 and 
AIR 1925 Mad 249, Distinguished. 

(Para 8) 

Anno: C. P. C., O. 21 R. 69 N. 6, 7; Evi. Act, 

S. 114 N. 29; Contract Act, S. 196 N. 1, 2. 

R. Gopalaswami Iyengar, for Appellant; A. 
Sundaram Iyer, for Respondents. 

CASES CITED : 

(A) (’10) 8 Ind Cas 564: 1910 Mad WN 684 

(B) (’43) AIR 1943 Mad 739: 1943-2 Mad LJ 
295 

(C) (’44) 1944-2 Mad LJ 352 (PC) 

(D) (’14) AIR 1914 Mad 174: 38 Mad 997 

(E) (’25) AIR 1925 Mad 249: 85 Ind Cas 439 

GOVINDA MENON J. : These arise out of the 
order of the Subordinate Judge of Sivaganga in 
E. P. No. 100 of 1949 in O. S. No. 53 of 1949 
dated 16-7-1952. It is a matter of some doubt 
whether the order in question is one that comes 
directly under the provisions of S. 47, C. P. C.; 
but in any event there is the civil revision peti- 
tion filed alternatively and if we are convinced 
that the learned Judge has not exercised the 
jurisdiction vested in him by law, then we have 
to set it aside. 

(2) In execution of the decree in O. S. No. 
53 of 1949 in the Sub-Court, Sivaganga, three 
items of properties were attached before judg- 
ment and they were proclaimed for sale to be 
held on 17-6-1952. The order of the Court to the 
officer conducting the sale was to the effect that 
he should sell in auction sufficient portions of 
the pronerties attached before judgment on 17- 
6-1952 and that he should certify the manner 
in which the auction was held and if none was 
held, the reason for the same and return the 
warrant on or before 23-6-1952. The sale war- 
rant is therefore clear that the sale was to be 
held on 17-6-1952 and the warrant has to be re- 
turned to the Court on or before 23-6-1952. Ac- 
cording to the details contained in the sale list 
it is found that the sale commenced on 17-6- 
1952. From 16-6-1952, the Subordinate Judge 
was on casual leave and he rejoined duty only 
on 25-6-1952. During that period of casual leave 
there were three holidays, viz., 21st, 22nd and 
24th June 1952, The sale list shows that the sale 
was commenced on 17-6-1952, was continued on 
18-6-1952, 19-6-1952, 20-6-1952 and 23-6-1952 

and on 25-6-1952 there were two bidders for 
items 1 and 2 and the same were sold to oi^ 
Unnamalai Achi represented by her advocate 
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Mr. A. Sreenivasa Iyengar for a sum of Rs. 
7500. For the third item also there were only 
two bidders and that item was also purchased 
by Unnamalai Achi represented by her advo- 
cate for a sum of Rs. 750. 

(3) On 25-6-1952 representation was made 
before the Judge by the decree-holder that the 
sale was a nullity as it was being continued 
while the Subordinate Judge was on casual 
leave and under the directions of the Court the 
decree-holder filed a memo of objections on 
30-6-1952. Though in the memo it was stated 
that actually no sale or bidding took place on 
any day prior to 25th June, the finding of the 
learned Judge now is that the sale was cried 
on the days on which it is said to have been 
continued according to the sale list and that it 
was only on 25-6-1952 that the two bidders bid 
for the property which was finally knocked 
down for the highest bidder. The decree-holder 
stated before the learned Judge that he and his 
counsel were misled by representation made to 
the effect that because the Judge was on casual 
leave the sale would not take place and such 
being the case there was no one to bid on his 
behalf on those days. His further contention was 
that actually there was no sale and that the 
sale list submitted to the Court containing re- 
presentations to the effect that on the previous 
days the sale was continued was a faked up 
affair. But that need not be gone into now in 
view of the fact that no evidence has been’ let 
in to show that the contents of the bidders’ list 
are incorrect. We have therefore to proceed on 
the basis that the contents of the bidders’ list 
cannot be disputed. There is the further fact 
that the E. P. which had been adjourned to 
23-6-1952 was further put off to 28-6-1952 by the 
Chief Ministerial Officer as the Judge was on 
casual leave. 

(4) The learned Judge in the Court below 
was of opinion that when a sale is continued 
from day to day, no fresh proclamation is 
necessary as there is no question of adjourn- 
ment of sale and since the selling officer cried 
the sale every day, the provisions of the Civil 
Procedure Code and the Civil Rules of Practice 
have been complied with and such being the 
case the completion of the sale on 25-6-1952 
cannot be taken objection to at all. Under O. 
21, R. 69, C, P. C. the Court may, in its dis- 
cretion, adjourn any sale to a specified day and 
hour and the officer conducting such sale may, 
m his discretion, adjourn the sale, recording his 
reasons for such adjournment. Provided that. 

in, or within the pre- 
cincts of, the court house, no such adjournment 
shall be made without the leave of the Court 
What IS therefore contended on behalf of the 
decree-holder is that since the sale was to have 
taken place on 17-6-1952 within the precincts of 
the court house, any adjournment of it from 
that date would be *ultra vires’ and illegal if 
the Court had not given permission for that 
purpose; and when the sale is completed, the 
person appointed to sell the property shaU file 
in Court his report of the same in form No 71 
contained in the Civil Rules of Practice ' 
stated already, the learned Judge held* that 
when the sale is cried every day and was con- 
tinued from day to day, there was no adjourn- 
ment of the sale as contemplated in the proviso 
to O. 21, R. 69, C. P. C. and therefore the sale 
is valid. 

(5) Mr. Gopalaswami Aiyangar for the ap- 
pellant disputed the correctness of the decision 


of the learned Judge and he reaffirmed the ob- 
jection taken in the Court below that during the 
intervening days there was in fact no sale or 
crying. It is difficult for the learned counsel 
to substantiate this argument. We have to take 
it that judicial and official acts are properly 
done and therefore when the bidders’ list and I 
the sale list show that on all these days the 
Judge was on casual leave and the sale was 
continued and would continue the next day, 
these statements should be taken as correct. On 
the facts as found, what happened is that’ the 
sale was cried on 17th, 18th, 19th, 20th and 23rd 
June, but there were no bidders on those days 
21st, 22nd and 24th were holidays and the final 
bidding was only on 25-6-1952, when only two 
persons bid. How far the sale held in this man- 
ner is correct is the point to be decided. 

(6) Mr. A. Sundaram Aiyar for the respon- 
dents invited our attention to a number of 
cases to the effect that the practice of continu- 
ing the sale is not prohibited if the continua- 
tion is ‘de die in diem’. The sale conducted ‘de 
die in diem’ for a period longer than seven 
days is neither illegal nor irregular; and to 
keep open the sale for a long time is a very 
common practice and having regard to the local 
conditions, it cannot be said to be not a bene- 
ficial one; to this effect is the decision in — 
‘Pir Mohamed Rowther v. Mayandi Chettiar,’ 
1910 Mad WN 684 (A). Learned counsel also 
relied upon — ‘Subbanna v. Satyanarayana- 
murti’, AIR 1943 Mad 739 (B) and — ‘Venkata- 
ramana Aiyar v. Natesa Pillai’, 1944-2 Mad LJ 
352 (PC) (C). In the former case the learned 
Judges observed that if a sale is continued 
from day to day, it is not a case of an adjourn- 
ed sale at all and in such a case the sale might 
be continued for any length of time if the cir- 
cumstances of the case warrant it. In the latter 
case, their Lordships of the Judicial Commit- 
tee had to consider the case of continuance of 
the sale, but on the facts of the case the Privy 
Council came to the conclusion that on account 
of the agreement between the parties and the 
order of the Court there was no material irre- 
gularity in the proceedings. This is not a case 
where there was any continuance of the sale 
with the Court’s permission. But the difficulty 
in the present case arises from the fact that 
the sale warrant directs the officer conducting 
the sale to hold it on 17-6-1952.. Therefore ordi- 
narily he would have had no right to adjourn 
the sale without the leave of the Court under 
the proviso to O. 21, R. 69, C. P. C. But in the 
circumstances of the case, as laid down in the 
decisions already referred to, there was no ad- 
journment but a continuation of the sale It 
might reasonably be said that such a continua- 
hon is not tantamount to any adjournment. 
But the sale warrant contains a positive direc- 

^ oo should be returned on or 

before 23-6-1952. Granting that the continuation 
of the sale on 18th, 19th and 20th would not 
amount to adjournment, still it was incumbent 
upcm the selling officer to return the warrant on 
or before 23-6-1952, On the evening of 22-6-1952 
me selling officer becomes Tunctus officio* so 
far as the sale proceedings are concerned and! 
if the sale is not complete on the evening of 
22nd he has to give his reasons and make a 
statement that the same has not been finished 
and return the warrant on the 23rd. A proper 
interpretation of the sale warrant is that it is 
not open to the selling officer to hold the sale 
on any day subsequent to 22-6-1952. His power 
to sell the same gets terminated by efflux of 
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[ time on 22-6-1952. In such circumstances the 
sale held on 25*6-1952 is without jurisdiction. 

(7) But it is contended by the respondents’ 
counsel that the Court should be deemed to 
have impliedly extended the period from 23rd 
June by not objecting to it when the attention 
o£ the learned Judge was invited to the fact on 
25-6-1952. Order 21j R. 65, C. P. C. lays down 
that the sale shall be held by the person ap- 
pointed by public auction in the manner pre- 
scribed. For finding out what the prescribed 
manner is we have to refer to the Civil Rules 
of Practice. Nowhere is it stated that when the 
sale warrant prescribes a period for the return, 
the selling officer can continue the sale without 
the extension being granted by the Court. The 
manner prescribed in this case is that the sale 
has to bo held on 17th June and the warrant 
returned with the necessary particulars on or 
before 23rd June. This condition not having 
been complied with, it is difficult to hold that 

the sale has been held in the prescribed man- 
ner. 

(8) How far there had been ratification in 

this case by the Court has next to be consider- 
P-’ learned Judge nowhere says that on 

25th June before the sale was completed any 
permission was taken from him to conduct the 
sale. We have therefore to take it that since 
24th June was a holiday, on 25th June, as on 
previous occasions, the sale was cried and when 
two bidders bid, the sale was completed and it 
was knocked down to the highest bidder. There 
is nothing to show that the Judge authorised 
the selling officer to conduct the sale on 25th 
June. Relying upon S. 196, Contract Act which 


A. 1. R. 


sequent ratification of the Official Receiver’-^ 

act would be sufficient to make the t^nsaction 

valid. Observations at pages 189 and IQfi nf 

AIR 1914 Mad 174 (D) hU also been 

to by learned counsel. Even here the question 
was one of principal and agent. question 

(9) We are not satisfied that the spllintt 
officer who is the Deputy Nazir of the Court is 
an agent of the Court so as to bring his artinne 
within the confines of the principles laid down 
in the Contract Act. The learned Judge has 
not stated anywhere that the conduct of the 
sale on 25th June has in any way been ratified 
by him. In fact the mandatory provision of the 
sale warrant to the effect that the same should 
be returned on or before 23rd June has been 
practically ignored in the discussion by the 
Court below. As we are of opinion that the act 
of selling the property, when the selling officer 
has no power to do so, is one without jurisdic- 
tion, the sale is null and void. The order of the 
lower Court is therefore set aside and the sale 
will be ordered to be held afresh. The petitioner 
in the civil revision petition will have her costs 
in this Court. 


B/D.R.R. 


Petition allowed. 


A. I. R. 1953 MADRAS 862 (Vol. 40, C. 

RAMASWAMI J. 

Public Prosecutor, Appellant v. K. 
Annamalai Chettiar, Respondent. 

Criminal Appeal No. 379 of 1952, D/- 


N. 337) 


V. R. 


15-1-53. 


lays down that where an act is done by one 
person on behalf of another, but without his 
knowledge or authority of that person, he may 
elect to ratify or to disown such acts, and if he 
ratifies them, the same effects will follow as if 
they had been performed by his authority, the 
learned counsel contends that in this case since 
subsequent to 25th June there was no repudia- 
tion by the learned Judge about the action of 
the selling officer, it must be deemed that he 
has ratified the sale. For one thing S. 196, Con- 
tract Act cannot have any application to a mat- 
ter like this. A selling officer is not an agent 
of the Court as is contemplated in the Contract 
Act. He is at best a delegate of the Court and 
a delegate can function only within the four 
corners of the power conferred upon him. Any 
action of an officer of Court empowei'ed to act 
under an authority from the Court which is in 
excess of such authorit.v is illegal and ‘ultra 
vires’ and if his act is illegal and 'ultra vires* 
it cannot subsequently be ratified. Our atten- 
tion was drawn to two decisions, viz., — ‘Raja- 
gopalnchar.vulu v. Secy, of State*, AIR 1914 
Mad 174 (D) and — ‘Garapati Narasimudu v, 
B. Sankaram*, AIR 1925 Mad 249 (E). But 

both these cases have no application to the 
question now under consideration. Where in 
the absence of an order by the Court in In- 
solvency vesting the property of an insolvent in 
the Official Receiver, the property was sold by 
the Official Receiver, but subsequently the 
Court, on being appraised of the fact passed a 
vesting order, such an 'der is sufficient rati- 
fication of the Receiver’s act so as to pass good 
title to the alienee. This is the principle de- 
cided in AIR 1925 Mad 249 (E). We find it 
difficult to apply the observations in that case 
to the controversy now before us. The Courts 
there have proceeded on the basis that the Offi- 
cial Receiver is an agent and therefore sub- 


fa) Madras Prevention of Adnlteration Act 
(3 of 1918), S. 5 — Sale. 

Sanitary Inspector purchasing some but- 
ter for purpose of analysis — Transaction 
amounts to sale. AIR 1938 Mad 541 and 
AIR 1942 Mad 609, Not foUowed. AIR 1948 
Mad 329, Rel. on. (Para 5) 

(b) Madras Prevention of Adulteration Act 
(3 of 1918), Ss. 6 (3) and 5 (1) (d) — Employer’s 
liability. 

Employer purchasing butter with letter of 
warranty — Butter to be washed and water 
drained on return of seller — Butter till 
then kept in employer’s shop but not for 
sale — In absence of employer, employee 
selling butter to Sanitary Inspector — But- 
ter found adulterated — Employer who had 
used due diligence to enforce execution of 
Act, held not guilty — Employee held pro- 
perly convicted. AIR 1953 Mad 156, Ref. 

(Para 7) 

Public Prosecutor, for Appellant; N. S. Mani, 
for Respondent. 

CASES CITED: 

(A) (*38) AIR 1938 Mad 541: 39 Cri U 735 

(B) (*42) AIR 1942 Mad 609: (1942) 2 Mad LJ 
172: 43 Cri LJ 863 

(C) (’44) AIR 1944 Mad 236: 1944 Mad WN Cr 
131: 45 Cri U 724 

(D) (’48) AIR 1948 Mad 329: 1948-1 Mad LJ 
117: 49 Cri LJ 395 

(E) (’53) AIR 1953 Mad 241: 1952-2 Mad LJ 
,*^65: 1953 Cri L,T 479 

(F) (’53) AIR 1953 Mad 156: 1952 Mad WN Cr 
277 (2): 1953 Cri LJ 369 

JUDGMENT: This is an appeal preferred by 
the State against the order of acquittal made by 
the Additional First Class Magistrate, Coimbatoie 
in C. C. No. 445 of 1951, 
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(2) The facts are: On 11-6-1951 Sanitary In. 
spectoi-s Natarajan and Hussain Khan went to 
the shop of K. V. R. Annamalai Chettiar in Rajah 
Street, Coimbatore. This proprietor was absent 
and in fact he is stated to be alive at Perundurai. 
The employee in the shop S. Shanmugham was 
present. In the show case in front of the shop 
there was a tin of butter. Sanitary Inspector 
Natarajan purchased for the purpose of analysis 
half a pound of butter from that tin and paid 
for it. The butter was divided into three parts 
and the formalities prescribed under the Madras 
Prevention of Adulteration Act were followed. The 
butter sent to the Government Analyse, Guindy, 
was found by the latter to be adulterated with 
8.1 per cent, of excess water. Thereupon the pro- 
prietor of the shop Annamalai Chettiar and the 
employee Shanmugham have been separately 
charge-sheeted for an offence under S. 5 ( 1 ) (d) 
of the Prevention of Adulteration Act. 

(2a) The defence of the accused was that he was 
not present at the time of the sale and that 
the butter from which this ^ lb. was purchased 
was not butter purchased by him but which had 
been brought there by Marappan of Vellankurichi 
for being sold and that this Marappan had exe- 
cuted a letter of warranty and that the sample 
had been taken before Marappan could return 
after his leaving this butter in the shop, and 
wash, clean and drain water from the butter and 
hand over the same to the accused’s shop for 
sale and that this fact was represented to the 
sanitary Inspector by Shanmugham. 

(3) In support of this plea this Annamalai 
Chettiar examined this Marappan as D.W. 1 and 
an attestor of the Mahazar at the time of the 
purchase of the butter as D.W. 2. 

(4) The learned Additional First Class Magis- 
trate acquitted this Annamalai Chettiar on the 
ground that it was not proved beyond reasonable 
^ubt that the accused sold the butter or offered 
the same for being sold and pui-ported to give 
him the benefit of the doubt. Hence this appeal 

(5) There can be no doubt that the accused was 
r^htly acquitted but on a wrong construction ^ of 
toe law. In — ‘Public Prosecutor v. Srinivasa 

AIR 1938 Mad 541 (A), Lakshmana Rao J 
held that a secretary and an accountant of a Co- 
operative Society supplying butter to the Sanitary 
Inspector under S. 14 cannot be convicted under 

^ ^ 24, 28 and 29 framed 

under S. 20 (2) as supply of sample to the Sani- 
tary Inspector under S. 14 is not a sale nor can 
toe Secretary or the accountant be said to offer 
toe butter for sale. This short judgment does 
not give any reason for this conclusion. Subse- 
quently, Horwill J. dealt with this matter at 
some greater length in — ‘In re Kanakayya’, Am 
1942 Mad 609 (B) as follows ; 

“The charge against the petitioner was of offer- 
Ing Sh^ for sale; but it was argued that he 
would be guilty of selling the ghee. A sale is 
a voluntary transaction, even when it is pre- 
cede by an agreement to seU. When a person 
exhibits articles in his shop he is making a 
general offer to sell them, and any person who 
^mes into the shop and offers the price accepts 
his offers but toe intending purchaser cannot 
use physical force or threats to compel the 
owner to part with the goods. If he does, the 
transaction is not a sale. If the Sanitary in- 
spector had not exercised his powers under 
S. 14, but had merely tendered the money and 
the petitioner had voluntarily handed over the 
goods, then there would have been a sale; and 
toe fact that it was subsequently found that the 
goods were required not for consumntion hut 
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for analysis, would make no difference to the 
nature of the transaction that had been entered 
into. In this case, the petitioner would pre- 
sumably not have parted with the goods volun- 
tarily when he knew that they would be used 
for the purpose of bringing a case against him 
and his master. The petitioner was not there- 
fore guilty of selling ghee. Lakshmana Rao J 
m a similar case held that the parting with 
a commodity when it is demanded by the 
Sanitary Inspector in the exercise of his power 
under S. 14 of the Act did not amount to a sale.’’ 

These rulings have been considered by Kuppu- 
swami Aiyar J. in — ‘Public Prosecutor v Nara- 
yana Sing’, AIR 1944 Mad 236 (C), by Govinda 
Menon J. in — 'Public Prosecutor v. Ramachan- 
drayya’, AIR 1948 Mad 329 (D) and by me in — 
‘Public Prosecutor v. Dada Haji Ibrahim Helari’ 
AIR 1953 Mad 241 (E). It is enough for the pur- 
pose of this case that the reasoning upon which 
these three decisions dissented from the two prior 
decisions, set out by Govinda Menon J. in — 
‘Public Prosecutor v. Ramachandrayya’, AIR 1948 
Mad 329 (D), is as follows : 

— ‘AIR 1944 Mad 236 (O’, Kuppuswami 
Aiyar J. has held that when a Sanitary In- 
spector purchased milk from the accused, tested 
it and found that it was adulterated, the tran- 
saction amounted to a purchase and therefore 
the accused was guilty under R. 29 (b) of the 
rules and S. 5 (1) (b) read with R. 27 of the 
Madras Prevention of Adulteration Act. More- 
over. in this case. Ex. P. 2, the receipt contains 
an admission by the second accused that he 
was selling buffalo milk to the Maruti Vilas 
Coffee hotel and the transaction by which 
P.W. 1 got the sample is also admitted to be 
a sale. Apart from the admission contained in 
Ex. P. 2 when Mr. Venkatasubbiah exchanged 
money consideration for the milk, he was acting 
as a purchaser and the society, a .separate legal 
entity, was performing a contract of sale in deli- 
vering milk. Therefore it may even be unneces- 
sary to decide whether the transaction with 
P.W. 1 was a sale at all, even though I am con- 
vinced that it Is also a sale.” 

Therefore, the lower Court went wrong in holding, 
that the butter was not sold or offered for beine 
sold. ^ I 

(6) The matter does not rest there because 
under S. 6 (3) of the Act, where an employer 
is charged with an offence under the Act, he 
shall be entitled on application duly made by 
him to have any other person whom he chaises 
as the actual offender brought before the Court 
at toe time appointed for the hearing, and if 
after the commission of the offence has been 
proved, the employer proves to the satisfaction 
of the Court that he used due diligence to enforce 
the execution of this Act and that the said other 
person committed the offence without his know- 
ledge, consent or connivance, the said other person 
shall be convicted and toe employer shall be 
acquitted. In this case no doubt the procedure 
prescribed in terms of this clause had not been 
followed The substance of it has been complied 
with. The prosecution itself charged both the 
master as well as the servant. The plea of the 
master was that he lives at Perundurai and that 
he had taken aU reasonable precautions like 
getting letters of warranty for the purchase of 
butter and that at no time he had consented or 
^nnived at with the sale of adulterated toter 

Therefore, though the mere absence of the nrru 
pnetor from the shop would not in any wav 
exonerate him. because if that were the 
every master would take care to keep away 
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the shop to get rid of his liability and the entire 
case law on the subject has been discussed by 
nie in — Kasi Rajah v. State’, AIR 1953 Mad 
15G (F>. 

(7i But if the master is able to show that he 
had used due diligence to enforce execution of 
the Act and what was done was without his know- 
ledge, consent, or connivance, the employer has 
got to be acquitted. In the instant case this has 
been shown and therefore the employer is en- 
titled to be aco.uitted and in the connected case 
The employee has got to be convicted and is being 
convicted. 

(8) In the result, the acquittal by the Additional 
First Class Magistrate is sustained though for an 
entirely different reason and this appeal is dis- 
missed. 

B/R.G.D. Appeal dismissed. 


A. I. R. 1953 MADRAS 864 (Vol. 40, C. N. 338) 

' SATYANARAYANA RAO J. 

The Masulipatam Municipal Council repre- 
sented by the Commissioner, having its office 
at Masulipatam, Appellant v. The Brundavan 
Talkies Ltd.. Masulipatam, having its office at 
Masulipatam, Respondent. 

Second Appeal No. 993 of 1949, D/- 4-2-1953. 

(a) Municipalities — Madras District Muni- 
cipalities Act (5 of 1920), S, 131, Explanation 
• — Domestic consumption and use — Test, 

The language of the section indicates 
that the essential test is the user and the 
nature of the consumption of the water to 
determine whether or not it is a domestic 
consumption and use. The nature of the 
user and consumption is the deciding fac- 
tor. In order to make the user a non-domes- 
tic u.-^e for purposes of trade or business, 
the water must be used as a raw material 
for the purpose of trade or business. 1914 
AC 118 and (1939) 2 KB 769, Foil. 

(Para 6) 

(b) Municipalities — Madras District Munici- 
palities Act (5 of 1920), S. 131, Explanation — 
Domestic consumption and use. 

When water is used and consumed by 
the servants of a cinema, by the visitors 
and utilised also for the coffee hotel and 
latrines and flush outs, all these uses are 
undoubtedly domestic uses and water is 
not utilised as part of the stock-in-trade 
of the business of running the cinema. 

(Para 12) 

K. Kuttikrishna Menon, for Appellant; D. 
Narasaraju and K. B. Krishnamurthy, for Res- 
pondent. 

CASES CITED : 

(A) (1912) 81 LJ KB 126: 1912 AC 24 

(B) (1914) 83 LJ KB 178: 1914 AC 118 

(C) (1939) 160 LT 448: (1939) 2 KB 769 

(D) (1911) 80 LJ KB 929: (1911) 2 KB 38 

(E) (1914) 1914-1 KB 221 

(F) (1902) 71 LJ KB 61: (1902) 1 KB 310 

(G) (1913) 1913-2 KB 257 

(H) (’50) 54 Cal WN 42 

JUDGMENT : "The second appeal raises an 
Interesting question of law under Uie Madras 
District Municipalities Act. The appeal is by the 
Masulipatam Municipal Council represented by the 
Commissioner. The respondent, the Brundavan 
Talkies Ltd., instituted the suit, out of which this 
second appeal arises, in the District Munsif’s Court 
for a declaration that it was entitled to the supply 
-of water to its building bearing municipal No. 325/ 


12 in ward No. 12 of the appellant Municipality 1 
from its water system on the basis of supply for a I 
domestic use and for refund of an amount of I 
Rs. 1096-7-8 with interest thereon which it was I 
claimed was unauthorisedly collected in excess by I 
the appellant on the basis that the supply of water I 
was for a non-domestic purpose. The respondent i 
succeeded in both the Courts and it was held that 1 
he was liable to pay the tax only on the basis of 
supply for a domestic purpose and not on the basis 
of a non-domestic purpose. 

(2) There is no oral evidence adduced in the 
case but the facts were practically admitted. The 
Brundavan Talkies Ltd., the respondent, owns a 
building of its own in which a cinema show is 
usually run. Electricity is utilised for running the 
cinema and not water power. The cinema hall is 
occasionally let for dramatic performances also. In 
the premises, besides the cinema hall there are 
other buildings such as quarters for servants, wait- ' 
ing halls for visitors to cinema shows, quarters 
for the representatives of film distributors and 
structures like urinals and latrines for the use of 
persons attending the shows, as well as the ser- 
vants and visitors. A coffee hotel is also run with- 
in the premises. There are several watertaps, 
which are used by the visitors, servants and re- 
presentatives of film distributors when occasionally 
staying in the quarter provided for them. Water 
is also utilised for cleaning or flushing the urinals 
and latrines. The coffee hotel also consumes some 
water for its purposes. 

There is also a fountain and a garden within 
the premises but it is common ground that Muni- 
cipal water is not utilised for them. The respon- 
dent stated that the fountain is filled and the 
garden is w'atered with water from a well which 
is in the premises. For some years, the Munici- 
pality, which undertook to supply water levied 
water rate only on the basis of user for a domestic 
purpose but the trouble arose when the Assistant 
Examiner of Local Fund Accounts took an audit 
objection in September 1941 and asked the Muni- 
cipality to charge the respondent for water on the 
basis of a non-domestic use. Thereupon, the 
Municipality required the respondent to pay the 
excess on the basis of supply for a non-domestic 
use. Notwithstanding the protest of the respondent 
the Municipality paid no heed to it and the ap- 
peal preferred by the respondent to the MunlcliwJ 
council was also unsuccessful. The present sait 
was thereafter instituted after giving due notice 
to the Municipality for the reliefs stated abova 

(3) Tlie only question which, therefore, arises for 
consideration in this second appeal is whether the 
view taken by the Courts below that the supply 
of water for the aforesaid purposes was for domestic 
use and consumption and not for a non-domestic 
purpose is correct. 

(4) Chapter vn of Part IV of the Madras Dis- 
trict Municipalities Act contains provisions for the 
regulation of water supply by a Municipality. TJh- 
der S. 129, the Municipal Council, so far as funds 
permit, is entitled to provide sufficient supply of 
water fit for the domestic use of the inhabitants. 
Section 131 empowers a Municipality to suK^ 
water for domestic consumption and use in ac- 
cordance with the bye-laws to an owner or occupier 
of any building on an application made by him. 
Section 131(1) states that in MunicipaliUes to 
which there is a pipe supply of water, the exwuuve 
authority may at his discretion, on application 
by the owner or occupier of any building, arrange 
in accordance with the bye-laws, to supply water 
thereto for domestic consumptiwi and 

vided that the executive authority shall not, with- 
out the sanction of the council, agree to supply 
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"Water to any building assessed at an annual value 
of less than Rs. 120. Sub-clauses (2) and (3) of 
this section may be omitted as they are not rele- 
vant. There is an explanation at the end of the 
section, which states what shall not be deemed to 
he a supply of water for domestic consumption 
and use and what shaU be deemed to include such 
a supply. 

‘Explanation’ : Supply of water for domestic con- 
sumption and use shall not be deemed to include 
a supply 

(a> for any trade, manufacture or business, 

(b) for gardens or for purposes of irrigation, 

(c) for building purposes, 

(d) for fountains, swimming baths, public baths 
within the Municipality or for any ornamental 
Or mechanical purpose; 

(e) for animals, or for washing vehicles, where 
such animals or vehicles are kept for sale or 
hire ; 

hut shall be deemed to include a supply 

(a) for flushing latrines; 

(b) for all baths other than swimming baths 
or public baths; 

(c) for the consumption and use of inmates of 
hotels, boarding houses and the like and for 
baths used by such inmates. 

(5) Under S. 132, the executive authority is vest- 
ed with discretion to supply water also for purposes 
other than domestic consumption and use. Of 
course, the rate levied in such a case is higher 

than the rate charged for domestic consumption 
tind use. 

(6) The short question for consideration is whe- 
ther on the facts above stated the consumption 
■and user of water by the respondent can aptly be 
'described as domestic consumption and use. There 
are not many Indian decisions throwing light on 
the question. But the point arose for consideration 
In England under the Metropolitan Water Board 
(Charges) Act, 1907, and the Kingston-upon-Hull 

'Corporation Act, lC97,which incorporates the Water 
Works Clauses Act, 1847. The Acts are in 'pari 
materia’ except that the expression used is “do- 
mestic purpcee” in those Acts, whereas in the 
Madras Act. it is “domestic consumption and use.” 
'The difference in language is of no conseouence 
Section 25 of the Metropolitan Water-Board Charges 
Act, 1907 is more or less the same as S. 131 of the 
District Municipalities Act. 

It also enumerates the purposes included in 
^domestic purposes” and also purposes excluded 
^rom them. “Trade, manufacture or business” is 
'excluded from domestic purpose. Water closets 
■jind baths constructed or fitted so as not to be 
capable of containing when filled or filled up to 
the overflow or waste pipe (if any) more than 80 
"gallons are included. It may not be necessary to 
deal with all the cases that arosfe under the two 
Acts in England as the principles have been settled 
by two decisions of the House of Lords. — ‘Colley’s 
Tatents Ltd. v. Metropolitan Water Board’, (19i2) 
AC 24 (A), and — ‘Metropolitan Water Board v 
Avery’, (1914) AC 118 (B). These principles were 
-recently examined by the Court of Appeal in — 
‘Kingston Upon Hull Corporation v. Yuille’ 

2-K B 769 (C). ’ ^ 

Under S. 131 of the District Municipalities Act 
the owner or occupier ‘of any building’ is entitled 
~to supply of water for domestic consumption and 
use which indicate that the character of the pre- 
mises, where the water is used or consumed, is not 
very material and does not even, regard the per- 
sonal convenience of the people employed and 
■remaining on the premises as a material consi- 
deration for the purpose of deciding the basis of 
the charge for water, i.e., whether it was domes- 
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tic consumption and use or not. The language of 
the section indicates that the essential test is the, 
user and the nature of the consumption of the' 
water to determine whether or not it Is a domestic 
consumption and use. The nature of the user 
and consumption is the deciding factor. In order 
to make the user a non-domestic use for purpose® 
of trade or business, the water must be used as a 
raw material for the purpose of trade or business 
as in the case of persons carrying on dyeing busi- 
ness or running a laundry and so on. 

(7) The learned Advocate for the appeUant 
fastens himself on the dictionary meaning of the 
adjective “domestic” and contends that the user 
must pertain to a home or a house in which a 
person is residing with his family and any user 
outside it must be treated as a non-domestic user. 
In the alternative, it was contended in the lower 
Courts that it was utilised for the purpose of 
rurmng the business of the cinema and therefore 
It IS a non-domestic user. None of these conten- 
tions hov/ever can be accepted. The dictionary 
meaning of the adjective “domestic” was not 
adopted by the legislature and it does not pumon 
to give in S. 131 of the Act an exhaustive defini- 
tion of what is domestic consumption and use and 
what IS not. The criticism levelled against the 
^rresponding section in the Metropolitan Water 
Board (Charges) Act in England that it was draft- 
ed j^ost slovenly and is an example of an ill- 
draited provisions would equallv apply to S 131 of 
the District Municipalities Act. A definition of 

domestic purpose” was given by Lord Atkinson 
m — 1914 AC 118 at p. 126 (BV Iq these terms* 
“According to the ordinary meaning of language, 

1 take it that water supplied for domestic pur- 
pose would mean water supplied to satisfy or help 
to satisfy the needs or perform or help in per- 
forming the services, which according to the ordi- 
nary habits of civilised life are commonly satis- 
fied and performed in people’s homes as dis- 
tinguished from those needs and services which 
are satisfied or performed outside those homes 

and are not connected with, nor incident to the 
occupation of them.” 

(8) In — ‘1912 AC 24 (A)’, the defendants were 
the occupiers of a factory in which thev manu- 
fac ured railway tickets and paner. The Metro- 
politan Water Board supplied water to the factory 
and it was utilised for drinking and washin" pur- 
poses by the work people and for cleaning utensils 
a^d water closets. No one resided in the prem.ises 
The Metropolitan Water Board claimed that thev 
were entitled to charge for the water on the basis 
that it was supplied for trade purposes. Affirmin'^ 
the decision of the Court of Appeal in — ‘Metrtv 
politan Water Board v. CoUev’s Patents Ltd ’ (iQin 
2-K B 38 (D). the House of Lords held that th^ 
Board was entitled to charge for the water su^ 
plied orfiy as for water supplied for “dorn.er>t^ 
purooses . Earl L-orebum pointed out that the 

tive and that it was couched in slovenly and In- 
accurate language. The sumly of water in such 

treated as"^ suop^y for t^use 

in trade withm the meaning to be attached to the 
language of the section. Water used for personal 
convenience of men employed in a factory cannot 
be said to be water used for the purpose of trade 
earned on in the factory. 

^ ~ ‘A\^ery’s case (B)', there is p more elaborate 
discussmn m the judgment of the Court of Appeal 
in MetrorJOiitan Water Board v. Averv’- (19141 
1-K B 221 (E). The defendant in the action w^ 
the occupier and licensee of a public housf^ it 
was suppli^ with water by the Metropolitan Water. 
Board m the ordinary way by supply pipes for 
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which the defendant v/as charged as a supply for 
domestic purposes upon the rateable value of the 
house. In addition to the ordinary business of a 
public house, the defendant also carried on a 
catering business for persons who came there to 
lunch but who did not reside there. This involved 
an increased use of water for such purposes as 
cooking and washing of plates and dishes. 

The Water Board claimed that they were en- 
titled to an extra charge for the water so utilised 
upon the ground that the water was used for other 
than “domestic purposes". "Phe Court of Appeal 
held that the character of the business that neces- 
sitated an increased supply for domestic purposes 
did not make it a supply for the purposes of tlie 
business and that, therefore, the Water Board was 
not entitled to make the extra charge and this 
was affirmed by the House of Lords in — T914 AC 
118 (B)’. Lord Dunedin considered the two pos- 
sible alternative uses at page 124 where he ob- 
served t 

"Either the criterion is to see whether the pur- 
pose in connection with the trade is domestic or 
non-domestic in itself, the criterion adopted by 
the Courts belov/ and veiy clearly expressed in 
the judgments of Bray J. and Buckley L. J. or 
to say, as the appellants contend, that every 
use of water, however, domestic in its nature 
that appears as a step, however insignificant, in 
a trade operation is use of water for a trade and 
therefore non -domestic. 


business. It may be user Incidental to the busi- 
ness or trade and might even increase the trade 
profits indirectly but to make the user a trade 
use or a business use, the water must be directly 
utilised for its purpose as a raw material, as in 
the case of a mineral water manufacturer who 
actually sells the v/ater after treating it and con- 
verting it into soda water or other mineral water 
or the water must be stock-in-trade of the busi- 
ness as in the case of a bath proprietor or "it 
must be an implement or instrement used in 
the business as water for a steam engine or for 
hydraulic machinei*y or probably for a laundry or 
for a dyer's and cleaner’s business. See the judg- 
ment of Channell J. in — ‘Avery’s case (B)'. 
before the Division Bench, — ‘Metropolitan Water 
Board V. Aveny’, (1913) 2 KB 257 (G). The test, 
therefore, is to see whether the user is a domestic 
user or not without reference to the premises 
to v/hich the water is supplied and without refer- 
ence to the persons who use it. 

(ID An interesting case arose in ~ ‘(1939) 2 
KB 769 (O’, v;hich related to a medical practi- 
tioner, who utilised the water of the premises for 
the purpose of cleaning and disinfecting his sur- 
gical instruments and diluting medicines. The 
Cori^oration, which supplied the water, claimed a 
charge on the basis that it was not a domestic 
purpose within the meaning of the Kingston-upon 
Hill Corporation Act. 1897, which also contained a 
similar provision like S. 25 of the Metropolitan 


The great objection to this latter view is that 
it goes so far and leads to such astounding re- 
sults as to make it flagrantly in conflict with 
what I venture to call the common sen^e view 
of the Act. "The appellants themselves seem to 
have felt this, inasmuch as they admit that they 
are not in use to exact from public houses, any- 
thing more than a domestic riilc. Yet unless all 
liquors are consumed neat and the glasses and 
mugs never v.'ashed, it is clear that the water 
used in public houses is. according to their method 
of definition, a trade use. Nor does the matter 
stop here. Not only does all water in hotels 
and boarding houses for the cooking of provi- 
sions (a severe naiTOWing down of — 

Great Yarmouth Water Works Co.. (1902) 1-KB 
310 (P) ), follow the same fate, but no retail 
shop keeper could use a damp sponge to clean 
dusty goods without becoming liable to a trade 

rate for the water so used. 

On the other hand, the test of the quoUty of 
the use in itself — so tersely put by Buckley L. 
J.. "The test is not whether the water is con- 
sumed or used in the course of the trade, but 
whether the user of the water is in its nature 
domestic,” — is not only easy for application 
but is automatic in checking abuse. For, purposes 
truly domestic cannot be amplified, and 
the consumption on such heads is large, It is 
invariably attended by an increa.^ in the rating 
value of the premises which brings with it an 
increased water rate.” 

(9) Lord Shaw pointed out that residence in 
the premises supplied was not the test as to 
whether water was supplied for a domestic pur- 
no^ or not. The circumstance that the persons 
who use the premises go there for the purpose 
of trade does not make the user a trade use 
and — ‘(1902) 1 KB 310 (F)’. is authonty for this 
view and has been approved by the House of 

Lords. , . 

(10) An examination of the two decisions leads 

one to the conclusion that the mere fact ^at 
^ purposes of trade or business people go there 
^ Se fn the premises and utilise tlie water 

would not make the user a user for tiade or 


Water Board (Charges) Act. Tlie Court of appeal 
considered the two decisions of the House of 
Lords. Scott L. J. at p. 777 after refemng to — 
‘Co’.ley’s case (D)’, treats it as an authority for 
the view that the fact that the user 
"takes place in the course of business or trade 
operatioas does not prevent that use from being 
domestic. So here the mere fact that the doctor 
was using the water in his surgeiw and in the 
general course of his professional work does 
not of itself dispose of the question we have 
to decide, inasmuch as the actual use of the 
water itself, which is the criterion, may have 
been in spite of its professional aspect, either 
domestic or non-domestic." 

He then refers to — ‘Avery’s case (B)’, and con- 
cludes at page 779: 

"In my view where water is added to medicine 
as a diluent for the purpose of drinking the 
medicine diluted with water, the purpose is ne- 
cessarily a domestic purpose. I can imagine 
no more domestic purpose to which w’ater can. 
be applied than that of internal administration. 
If one drinks a gla.ss of water in a house, he 
drinks it for domestic purposes and if there is 
some medicines in it, he no less drinks it for 
domestic purposes witliin the meaning of tlie 
sections of these Acts. In some case it may be 
relevant to consider whether the purpose is 
immediate or ultimate, but where the water is 
used for drinking, whether pure or with some- 
thing else in it, be it medicine or be it whisky, 
it seems to me quite plainly to come within 
the categorj^ of water used for domestic pur- 
poses. That conclusion in my view involves the 
dismissal of the appeal so far as the water 
was used by the doctor for his dispensary. I 
may add that to my mind no question of degree 
can enter in here, since the amount of water 
used by a doctor in a dispensary cannot in any 
case be very large. 

The other purpose for which the water was 
used here by the doctor was merely for washing 
his surgical instruments. Washing or cleaning 
anything is 'prima facie’ a dom*estic purpose. To* 
keep things clean is one of the most important 
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objects in domestic life. I can see no ground 
for saying that, because some of the things, 
which the doctor kept clean, happened to be 
surgical instruments when he kept them clean 
he ceased to be using the water for a domestic 
purpose. The use of the water in cleaning the 
instruments was still domestic, even though the 
instruments were going to be used ultimately in 
the course of the doctor’s professional practice.” 

(12) In the light of these decisions, the answer 
to the question raised in this second appeal does 
not admit of any serious doubt. The water is 
used and consumed by the servants, by the visitors 
and utilised also for the coffee hotel and latrines 
and flush outs. All these uses are undoubtedly 
domestic uses and water was not utilised as part of 
the stock-in-trade of the business of loinning the 
cinema. In — ‘re Nanilal v. Satyendra Nath’, 
54 Cal WN 42 (H), the Calcutta High Court fol- 
lowed the two decisions of the House of Lords 
though the obsen^ations in that case were ‘obiter’ 
as the petition was ultimately dismissed. 

(13) For the foregoing reasons, I have no doubt 
in affirming the decisions of the Courts below, 
which have taken the view that the charge levied 
by the Municipality was illegal. The second 
appeal is dismissed with costs. 

(14) No leave. 

B/V.R.B. Appeal dismissed. 
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GOVINDA MENON AND BASHEER 
AHMED SAYEED JJ. 

District Collector of Krishna, Appellant v 

Pulavarthi Viswanadam and others, Resnon- 
dents. 

A. A. O. No. 102 of 1948, D/- 5-11-1952. 

(a) Defence of India Act (1939), S 19 — 
Powers of arbitrator under — Land Acauisi- 
tion Act (1894), S. 23(1) and (2). ^ 

When S. 19(e) (i). Defence of India Act 
lays down specifically that in making the 
award, the Arbitrator shall have regard to 
the provisions of sub-s. (1) of S. 23, Land 
Acquisition Act, the provisions of sub-s (2) 
of S. 23 cannot be attracted. The specific 
mention of sub-s. ( 1 ) impliedly excludes the 
application of sub-s. (2), with the result 
that it is not open to the arbitrator to 
award any solatium on the value of the 
site fixed by him according to S 23(1) 
Land Acquisition Act. AIR 1951 Bom 72 
Rel. on. (Para 5) 


<1939), S. 19 - 

Acqmsition under — Awarding: of interest. 

When land is acquired under the Defence 
Of India Act the arbitrator can award inte- 
rest to the person whose land has been ac- 
quired on the price of the land. The mo- 
ment the property is taken away from the 
party, he is entitled to get its value as ‘quid 
pro quo. Where the full value has not 
been offered by the Collector and on the 
difference between what was offered by 

and what is now fixed by the 
arbitrator, the o^er of the land is entitled 
to be paid the interest. AIR 1950 Cal 498 
and AIR 1928 PC 287, Rel. on: AIR 1948 
Mad 256, Distinguished. ’ (Para 6) 

Govt. Pleader, for AppeUant; V. V. Sastry, 
P. Sonwsundaram and P. Suryanarayana, for 
Respondents. ’ 


CASES CITED : 

(A) (‘51) AIR 1951 Bom 72; 53 Bom LR 229 

(B) (’48) AIR 1948 Mad 256; ILR (1948) Mad 
567 

(C) (’50) AIR 1950 Cal 498: 54 Cal WN 801 

(D) (’28) AIR 1928 PC 287; 1928 AC 492 (PC) 

GOVINDA MENON J. : Under S. 19, Defence 
Act, where there is a compulsory ac- 
quisition of property, the question of compen- 
sation has, in the first instance, to be fixed bv 
agreement between the officers of Government 
and the owner of the property. Where no 
agreement IS reached, the Central Government 
shall appoint an arbitrator who is qualified for 
appointment as a High Court Judge for decid- 
ing the compensation. Such an arbitrator, in 
making the award, shall have regard to the 

23’ Land Acquisition 
ACl, 1894, SO far as the same can be applicable 

Defence of India Act lays 
down that an appeal shall lie to the High Court 
against the award of an arbitrator exceprfn 
cases where the amount thereof does not ex- 
ceed an amount prescribed on that behalf by 
rules made by the Central Government. ^ 

0^ land situated on 
A ®j^®“oLantonment Road by the side of the 
Andhra Scientific Co. Ln Masulipatam town 
belonging to the respondents was acquired by 

constructing a fire statiom 
ff^ie District Collector of Krishna, fixed the 
compensation at Rs. 12,101-13-4 being the valul 

barbS being the value of the 

barbed wire fencing, and Rs. 2-8-0 being the 

^2 2^3 n- 4 ' He Instigating in all fo Rs 

12,333-11-4. He also offered a 15 per cent sola- 

tnt"? m surn of Rs. 1835-0-11. The grand 

wat^Rs^lfnfifi District Colfectcr 

068-12-8. The owner of the land was 

amount and there- 
fore the District Judge of West Godavari was 
appointed as arbitrator. The learned JuXe 
after considering the oral and documenta'i-y 
evidence let in before him, came to the conclu- 
sion that the value of the site should be fixed 
at Rs. 6 per sq. yard whereas the offer was at 
the rate of Rs. 3-8-0 per sq yard Comnutincj 

be Ks. -0,746. He also increased the price of 
the barbed wire fencing and reinforced con- 
Crete poles from Rs. 129-6-0 to Rs. 600. The 
solatium was proportionately increased to Rs 
3,202-4-5 and the grand total came tr> Pc* 
24,550-12-5. The lelrned Judge als” affow^ri 
interest at 6 per cent, per annum on the excess 
ainount allowed by him. The State has prefir 
red an appea against the excess amount and 
the interest aUowed and the claimant hL nrf 
ferred a memorandum of cross-objictionl. ^ 

to decide Whe1hi?th ® connection we have also 

respondent in the memo- 

the^^k?e o^f is entitled to claim 

y^rd. Ex. D-14 is a 

wou proposed site 

as well as the surrounding areas. We mav at 

® unsatisfrcto^ Lli^ 

neation of the land sought to be acquired and 
its neighbourhood. Therefore the lowe? Co^rt 
made a local inspection of the site, the result 

6 of the judgi^ent 
After giving a description of the locality and 

the various buildings around the sitY, the 
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learned Judge comes to the conclusion that the 
locality was both residential and commercial 
in character. Then the documents filed on be- 
half cf the Government showing the value of 
tiie sites in the neighbourhood were considered. 
Under Ex. D-2 it was found that the price 
works out at Rs. 2-1-6 per sq. yard. The land 
is situated not far away from the site in ques- 
tion. Qnder Ex. U-‘S tae rate comes to Rs. 1-8-0 
per sq. yard. Ex. D-1, which relates to a site 
a little lar away, shows that the rate is Rs. 
0-13-6 per sq. yard. Under Ex. D-8 the rate 
works out at Re. 0-5-10 per sq. yard. Like this 
the learned Judge has discussed various other 
documents and pointed out what the price per 
square yard in that locality is. From these 
documents it is clear that sites in the locality 
had been sold at much lower rates. But most 
of these transactions were prior to the acquisi- 
tion in question. In the present case the notifi- 
cation for acquiring the property was made on 
21-9-194.3 and the acquisition itself was on 9-10- 
1944. We have therefore to find out what the 
value would be at or about the time of the 
notification. 

(4) Exs. D-2 and D-3 are of September 1937; 
Ex. D-5 is of December 1938; Ex. D-6 of Janu- 
ary 1943; and so on. The transaction which is 
nearest in point of time to the one in question 
and also relating to a plot which is part of the 
same survey number is Ex. D-4 dated 24-6-1943. 
Under that the rate comes to Rs. 2-12-0 per sq. 
yard. This wa& in June 1943. After consider- 
ing all these documents the learned Judge was 
cf opinion that during the year 1943 there was 
a progressive rise in the site values and the 
site had acquired a potential value as a build- 
ing site. Therefore the learned Judge fixed 
Rs. 6 per sq. yard as the proper value. The 
learned Government Pleader contends that the 
lower Court was not justified in fixing such a 
high figure when the documentary evidence 
showed that lands adjacent and nearby to the 
site in question were sold at prices below Rs. 3 
per sq. yard. In such circumstances the value 
of Rs. 3-8-0 per sq. yard fixed by the Collector, 
according to the learned counsel, is the proper 
value. Considering the circumstance that the 
learned Judge had the benefit of a personal 
inspection of the locality and was satisfied that 
the lands were increasing in value during those 
.vears, and the fact that the potential value of 
the site should also be taken into considera- 
Uon. leaving aside the question of what adia- 
cent lands fetched at sales sometime anterior 
to the notification, we are of opinion that it 
cannot be said that the learned Judge has exer- 
cised his discretion in a wrong manner. One 
thing is clear and that is that during the years 
1943-41 the price of lands in urban areas* shot 
up like a rocket and the increase was pheno- 
menally high. The factor which weighed with' 
the learned Judge was that the price would 
have been much more than Rs. 3-8-0 per sq. 
yard in 1944. We do not therefore feel justified 
in reducing the value of Rs. 5 per sq. yard 
fixed by the learned Judge. The respondents* 
claim of Rs. 15 per sq. yard is, to say the least, 
highly exaggerated and fanciful. Since the 
learned Judge has fixed the site value taking 
into consideration not only the value on the 
dnto of the notification but also tJne potential 
value of the site during the year 1944, we can- 
not sny that the respondents are entitled to 
anything more than Rs. 6 per sq. yard. As we 
are definitely of opinion that no increase in the 
site value can be allowed, we confirm the yakie 


A. I. R. 

of 6 per sq. yard and dismiss the memo- 
random of cross-objections with costs 

(5) Two legal questions have been raised hv 
the learned Government Pleader Firstly he 
contended that since S 19(e)(f); Defence of 
^dia Act lays down that the arbitrator, in 
making his award, shall have regard to the 
provisions of sub-s. (1) of S. 23, Land Acquisi- 
tion Act, the application of sub-s. (2) of S 23 
Land Acquisition Act, whereby 15 per cent' 
solatium is allowed, cannot be justified. Under 
sub-s. (2) of S. 23 of the Act, in addition to 
the market value of the land as fixed under 
stib”S. (1) of S. 23, the Oourt shall in every 
case, award a sum of 15 per cent, of such mar- 
ket value as solatium in consideration ct the 
compulsory nature of the acquisition. We are 
of opinion that this argument is well founded. 
When S. 19(e) (i). Defence of India Act lays 
down specifically that in making the award, the 
Arbitrator shall have regard to the provisions 
of sub-s. (1) of S. 23, Land Acquisition Act, it 
is impossible to contend that the provisions of 
sub-s. (2) of S. 23 have been attracted. The 
specific mention of sub-s. (1) impliedly ex- 
cludes the application of sub-s. (2). If autho- 
rity for this position is needed we may cite 
— ‘Dinbai Lady Dinshaw Petit v. Dominion of 
India’, AIR 1951 Bom 72 at p. 79 (A) where a 
Bench of the Bombay High Court holds that 
the very purpose of the Defence of India Rule* 
was that property which was required for the 
war should be acquired for a smaller amount 
than property w’hich is ordinarily acquired un- 
der the Land Acquisition Act, But it is con- 
tended by Mr. Somasundaram fob the respon- 
dent that the Collector himself has offered a 
.solatium of 15 per cent, on the site vnluo and 
therefore we should not interfere with the 
order of the Arbitrator allowing the solatium. 
It might be that the Collector was not fully 
alive to the implications of his action or that 
he did not comprehend the scope of the com- 
pensation offered. But whatever that might be, 
.since the Collector had thought fit to award t 
solatium of 15 per cent, we do not think that 
we need interfere with his offer. Under cl. (a) 
of S. 19, Defence of India Act, the amount of 
the compensation can be fixed by agreement 
and if the parties did not agree the Arbitrator 
has to decide only on the disputed points. Here, 
so far as the solatium is concerned, it is a« 
amount which the Collector was prepared to 
pay. There is no disagreem'^nt on the per- 
centage of solatium. It might therefore be 
said that the amount of solatium was not the 
subject-matter of disagreement between the 
parties, so far as the Collector’s offer was con- 
cerned. But the same cannot be said ■with 
regard to the solatium allowed by the Arbitra- 
tor on the increased value of the compensation. 
As the law does not allow him to go beyond 
the provisions of sub-s. (1) of S. 23, Land Ac- 
quisition Act, it is not open to the Arbitrator 
to award any solatium on the value of the site 
fixed according to the principles laid down in 
sub-s. 1 of S. 23, Land Acquisition Act. We 
therefore disallow the 15 per cent, solatium 
allowed by the Arbitrator on the excess amount 
awarded by him as the value of the site. While 
retaining the solatium of Rs. 1835-0-11 offered 
by the Collector, we disallow the excess solatium 
granted by the Arbitrator, viz., Rs. 1367-3-6. 

(6) The other question is whether the claim- 
ant is entitled to interest on the increased 
amount. The learned Judge has allowed inter- 
est at 6 per cent, on the sum of Rs. 10,482-0-2. 
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The argument of the Government Pleader is 
that S. 34j Land Acquisition Act is the statutory 
provision which allows interest and since that 
Section is not made applicable to the acquisi- 
tion under the Defence of India Act no interest 
can be allowed. For this purpose he relies upon 
the observations in — ‘Associated Oil Mills Ltd. 
V. Provincial Government, Madras', AIR 1948 
Mad 256 at p. 257 (B). That was a case where 
land was requisitioned under the Defence of 
India Act and it was not a case of a permanent 
acquisition. For the damages consequent upon 
such requisition, the learned Judges have held 
that interest is not payable. At p. 257 the 
learned Judges observe as follows: 

“As to the first point, we do not see how 
interest can be awarded on an amount which 
is in the nature of damages." 


The distinction between that case and the 
present one is that here we are concerned with 
a permanent acquisition of property and the 
conversion of land into money. It is not a case 
of damages arising out of temporary requisi- 
tion. If it had been one in which a party is 
entitled to damages for requisitioning his pro- 
perty it may be that no interest is allowable 
The moment the property is taken away from 
the party, he is entitled to get its value as ‘quid 
pro quo’. The full value has not been offered 
by the Collector and therefore on the difference 
between what was offered by the Collector and 
what is now fixed by the Arbitrator, the owner 
cf the land is entitled to be paid the interest. 
If authority for this position is needed there 
IS a recent decision of the Calcutta High Court 

Bengal v. Pawn Kissen Law 
& > •A.IR 1950 Cal 498 (C), where the learned 

Judges say that when land is acquired under 
the Defence of India Act the arbitrator can 
award interest to the person whose land has 
been acquired on the price of the land and the 
mterest will run from the date when the land 
IS taken possession of till the date on which the 
land acquisition Collector draws up the award 
and makes an offer to the person.. The learned 
Judges discuss the Privy Council case reported 
m — ‘Inglewood Pulp and Paper Co. Ltd v 

Electric Power Commission:' 
AIR 1928 PC 287 at p. 290 (D) and they quote 

^ of their Lordships in that case 

which are to the following effect: 

“It is now weU established that on a con- 
tract for sale and purchase of land it is the 
practice to require the purchaser to pay in- 
terest on his purchase money from the date 

when he took possession It is true that 

the expropriation under the Act in question is 

not effected for private gain, but for the good 

of the pubhc at large, but for all that, the 
owner is deprived of his property in his case 
as much as in the other and the rule has lone 
been accepted in the interpretation of statu- 
tes that they are not to be held to deprive 
individuals of property without compensation 
unless ttie intention to do so is made quite 
clear. The statute in the present case con- 
tains nothing which indicates such an inten- 
tion. The right to receive interest takes the 
place of the right to retain possession and 
IS withm the rule.” 


The learned Judges differed from the observa- 
tions at p. 257 in — ‘AIR 1948 Mad 256’ (B) 
We do not think that it is necessary to hold 
that the Madras case is incorrectly decided on 
this point. Where it is damages no interest can 
be awarded. But where it is the equivalent of 
the property, then interest can be awarded. We 


are therefore of opinion that interest can be 
awarded on the excess amount of the site value. 
The decree of the lower Court is modified 
accordingly. The parties will pay and receive 
proportionate costs in the appeal. 

B/D.R.R. Decree modified. 
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KRISHNASWAMI NAYUDU J. 

A. G. Ramiah Piliai and others. Appellants v. 
Adikesavalu, Respondent. 

A. A. O. No. 101 of 1952, D/- 27-2-1953; 

Civil P. C. (1908), O. 22, R. 3 — Legal repre- 
sentative — Representative suit. 

In order to entitle a person to bring him- 
self on record as the legal representative 
or as co-plaintiff to continue the suit, what 
he has primarily to establish is that the 
right to sue has survived to him, even 
though he may not be strictly the legal 
representative in the sense that he repre- 
sents the estate of the deceased person. 

A suit for possession was based on a will 
under which the widow of the testator 
claimed certain rights. The widow was en- 
titled to possession during her lifetime, and 
after her death, the testator’s sister’s son 
was entitled to possession. Pending the 
suit, the widow died and the sister’s son 
who was entitled to the vested remainder, 
applied under O. 22, R. 3, C. P. C. to bring 
himself on record as the legal representa- 
tive of the deceased widow. 

Held that the suit by the widow was 
instituted in a representative character, 
that the right to sue had survived to the 
remainderman and that, therefore, he was 
entitled to be brought on record under O. 22, 

R. 3. AIR 1916 Mad 611; 23 Cal 636; AIR 
1917 Mad 979 (2); AIR 1915 PC 124; AIR 
1929 Mad 524, Ref. (Para 7) 

Anno: Civil P. C., O. 22, R. 3 N. 10 Pt. 29. 

T. R. Srinivasa Ayyangar; K. S. Desikan and 
K. Raman, for Appellants; T. S. Kuppuswami 
Ayyar, for Respondent. 

CASES CITED: 

(A) (’16) AIR 1916 Mad 611: 39 Mad 382 

(B) (’96) 23 Cal 636 

(C) (’17) AIR 1917 Mad 979(2): 31 Mad LJ 222 

(D) (’15) AIR 1915 PC 124: 38 Mad 406 (PC) 

(E) (’29) AIR 1929 Mad 524: 115 Ind Cas 831 

JUDGMENT: This appeal is against the 
order of the District Judge of East Tanjore 
allowing the application of the respondent to 
bring himself on record as the legal represen- 
tative 9 f the deceased plaintiff and remanding 
the suit for disposal according to law. The 
plaintiff was the widow of one Veerasami Piliai, 
who died leaving his last Will and testament 
dated 10-8-1938. Under the said will he directed 
his widow the plaintiff to take and enjoy abso- 
lutely all the^ moveable properties including the 
jewels and cash. As regards the immoveable 
properties, she was after his lifetime to enjoy 
the same without any power of disposal and 
only receive the income therefrom. The further 
direction in the will is that the immoveable 
properties and any moveable property left out 
of the properties given absolutely to the plain- 
tiff shall be taken absolutely after her lifetime 
by Audikesavalu PiUai, the respondent, who is 
the son of the sister cf the deceased. After 
the death of the testator, the plaintiff instituted 
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O. S. No. 255 of 1950 on the file of the District 
Munsif s Court of Nogapatam, the defendants in 
that suit being persons who have got into pos- 
session of one of the houses that were dealt with 
under the Will, for a decree for possession of 
the house and for mesne profits. The plaint is 
based on the said will dated 10-8-1938 whereby 
the plaintiff claimed to be entitled to enjoy the 
properties durhig her lifetime, which were 
afterwards to be taken by the respondent. The 
defendants claimed that they were entitled to 
the piopcrty under a later will of Veeraswami 
cf 19-12 and the question therefore that was 
leally to be decided in the suit was whether 
the later will was true and valid. Pending the 
suit, tne plaintiff died and Audikesavalu Pillai, 
\vno is entiiled to the vested remainder, applied 
]}} ^ 297 of 19^1 under O. 22, R. 3, 

C. 1. C. to bring himself on record as the 
legal ropr^entative of the deceased plaintiff, 
ine first Court rejected his application. But, 
m appeal, the learned District Judge of East 
Tanjore reversed the decision of the first Court 
and directed that he be brought on record as 
the legal representative. The present appeal is 
oy (he defendants respondents to that 1. A. 

(2) The question that arises for determination 
appeal is whether in the circumstances 
^uidikesavalu Pillai, the respondent, could be 

1 ■ representative of the de- 

ceased plaintiff Manickathammal and whether 

survived to- him so as to 
entitle him to be brought on record as the legal 
representative and continue the suit. The te^i 
legal representative” is defined in S. 2 (11) as 
meaning a person who in law represents the 
estate of a deceased person, and includes any 
person who intermeddles with the estate of the 
deceased and where a party sues or is sued in 
a representative character the person on whom 
the estate devolves on the death of the party 
so suing or sued. Here, the deceased person’s 
estate was only a life estate under the Will 
which ceased on her death and there is therefore 
no question of an estate of the plaintiff, which 
requires to be recovered possession of and in 
any event, the respondent being only her hus- 
I md s sister s son cannot represent the estate of 
Manickathammal. He does not, therefore, come 
within the earlier part of the definition. But, 

^erms of 

the Will, the estate which was sought to be 

devolved on the respon- 
dent after^ the death of the plaintiff Even 

! m ^ person on whom the estate in 

which Manickathammal claimed a life interest 
had devolved yet unless the suit was instituted 
by the plaintiff in a representative character, 
the respondent cannot be held to be her legal 
representative. It is well established that a suit 
instituted by a Hindu widow or other limited 
owner seeking to recover the estate of the 
husband or the deceased male holder is a repre- 
sentative suit and such suit could be continued 
by the presumptive reversioner who can bring 
himself on record, since the estate after the 
death of the widow or the limited owner devolv- 
ed on the reversioner as the nearest heir of 
the deceased: vide — ‘Ramaswami v. Pedamu- 
nayya’, AIR 1916 Mad 611 (A). That a rever- 
sioner is a legal representative, within the mean- 
ing of S. 365, old Civil P. C. of a Hindu 
heiress who instituted a suit for recovery of 
property belonging to hec deceased husband and 
died during the pendency of the suit, has been 
held in — Tremmovi Choudrani v Peronath 
Dhur’, 23 Cal 636 (B). 
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(3) In order to bring himself under the 
deflniUon of the term “legal representative” 
under the Code, the respondent, not bein^r the 
person m law, who represents the estate o*f the 
deceased ^.Person namely, Manickathammal. 
should satisfy that the suit instituted by Manic- 
kathammal was in a representative character 
since the estate under the terms of the Will 
devolves on the respondent after the death of 
Manickathammal. A suit by a Hindu widow or 
a female limited owner has been considered to 
be a suit in a representative character. A sole 
life estate holder’s position under a Will is 
different from that of a Hindu widow’s estate. 
By the terms of the will, after the death of 
the testator, the person who would be entitled 
to possession of the estate is the widow, and 
there being no executor appointed under the 
Will, the person who will be entitled to posses- 
sion must be deemed to be the person that 
represents the estate, since during her lifetime 
no other person could claim to be entitled to 
be in possession of the estate other than herself 
and as such for all practical purposes she is 
the person that should be held to represent the 
estate of the deceased. Further, just as a 
reversioner is not a person on whom the estate 
of the deceased female limited owner devolves, 
but he succeeds to the estate as the heir of 
the last male holder, similarly, the vested 
remainderman, the respondent here, does not 
claim through the life estate holder but claims 
it under the terms of the Will from the deceased 
by reason of the bequest in his favour under 
the will. In so far as representation of the 
estate of a deceased person is concerned there 
is no difference between a widow, who succeeds 
to her husband’s estate, or the sole life estate 
holder, who becomes entitled to possession of 
the property under the Will of the testator, 
here, her husband. Both the widow and the life 
estate holder are the only persons entitled to 
immediate possession and enjoyment of the 
estate and on both the duty of preserving the 
estate is cast except in the case of a widow 
subject to such powers of alienation as are 
possessed by her for any legal necessity, and 
in the case of a life estate holder subject to her 
being entitled to the absolute income of the 
property the benefit of which would enure 
ultimately to the reversioner or the remainder- 
man. In the present case, there being no exe- 
cutor appointed under the Will, there can be 
no doubt that Manickathammal is the only 
person entitled to represent the estate and the 
suit instituted by her for recovery of possession 
is a suit which must be deemed to have been 
instituted in a representative character. In — 
‘Madhayarayudu v. Subbamma’, AIR 1917 Mad 
970 (2) (C) it was observed that under the 
enlarged definition of “legal representative” to 
be found in the Civil Procedure Code cf 1908, 
a person in possession of the estate belonging 
to the deceased is competent to represent the 
deceased defendant. The interest of the respon- 
dent also is represented by the plaintiff in the 
suit as the securing of the property, which 
involves the establishment of the will under 
which she claims, is necessary for protecting the 
respondent’s interest as well. 

(4) Order 22, Rule 3 provides that where the 
sole plaintiff dies and the right to sue survives 
the Court, on an application made in that behalf, 
shall cause ^ the legal representative of th€ 
deceased plaintiff to be made a party and shall 
proceed with the suit. To entitle one to apply 
under O. 22, R. 3, it is necessary that he should 
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iirst establish that he is the legal representa- 
tive of the deceased plaintiff and then satisfy 
that the right to sue has survived over to him, 
when alone he could be allowed to bring him- 
self on record and continue the suit. In this 
case, there is no question that the right to sue 
does survive to the respondent, as the suit is 
one for possession based on a will under which 
both the widow and the respondent claim 
certain rights, the widow being entitled to pos- 
session during her lifetime, and after her death, 
the person who is entitled to possession would 
be the respondent and none else. The right to 
sue for possession has certainly survived to the 
respondent who has become entitled to posses- 
sion after the death of the widow. 

(5) In — ‘Venkatanarayana Pillai v Sub- 
bammar, AIR 1915 PC 124 (D), where a suit 
was brought to set aside an adoption and the 
suit was dismissed by both Courts in India and 
pending appeal to His Majesty in Council the 
plaintiff died, in an application by his grandson, 

. as the sole surviving member of his grand- 
father’s family, and also on his death the next 
reversionary heir to the estate, for an order 
that his name be substituted on the record for 
that of the appellant, it was held that the 
petitioner was entitled to the order asked for 
under O. 1, R. 10, C. P. C. and that the ccn- 
■cingent reversioner may be joined as plaintiff 
in the presumptive reversioner’s suit, and, if so 
it follows that on his death the “next presum- 
able reversioner” is entitled to continue the suit 
begun by him. Their Lordships of the Privy 
Council however supported the right of the 
appeUant to be brought on record not under 
O. 22, R. 3, but under the provisions of O. 1 , 
R. 10, C. P. C. which provides for the adding 
of the plaintiff. It was further observed* 

“The two kinds of suits which the Indian 
law permits to be brought in the lifetime of 
a female owner by reversioners for a declara- 
tion that an adoption made by her is invalid 
or an alienation effected by her is not binding 
against the Inheritance (see Arts. 118 and 125 
of Sch. I, Limitation Act, 9 of 1908), although 
they differ in character, will be found to be 
the same in both instances as regards the 
position of the plaintiffs so far as the point 
for decision is concerned; and the test of res 
judicata is irrelevant to the inquiry whether 
the contingent reversioner is entitled to con- 
tinue the suit commenced by the presumptive 
reversioner. It is the common injury to the 
reversioners which entitles them to sue and 
the question is whether the ‘right’ to sue 
survives apart from any consideration whe- 
ther or not the next presumable heir is the 
‘legal’ representative of the deceased presump, 
tive reversioner,” 

It appears therefore to be sufficient if under 
O. 22, R. 3, it is found that the right to sue 
survives to the applicant who desires to bring 
himself on record, though he may not strictly 
come within the definition of “legal represen 
tative” under the Code. The question that 
requires to be decided in the suit is one whether 
the will of the deceased D/- 10-8-1938 has been 
superseded by the subsequent testamentary dis- 
position of 1942. It is a question common to both 
the widow and the resnondent and when that 
question was the issue in the suit, the right to 
sue has clearly survived to the respondent and 
that would be sufficient to entitle him to con- 
tinue the suit, 

(6) That a person may be held to be a legal 
representative of a deceased plaintiff only for 


the purpose of continuing the suit and not for 
the purpose of representing the interest of the 
deceased plaintiff is the view of Ramesam J. in 
— ‘Subramania v. Venkatachalam’, AIR 1929 
Mad 524 (E). In that case the two plaintiffs 
were legatees under a Will which was refused 
to be registered by the Registrar. The first 
plaintiff alone filed the suit for registration of 
the will. He died. The second plaintiff, who 
applied to be brought on record was held 
entitled to continue the suit as one of the 
persons represented by the first plaintiff 
Plaintiff 2 was therefore held to be legal re- 
presentative only for the purpose of continuing 
the suit. But the question whether he is the 
legal representative of the first plaintiff in 
regard to his particular right was left in doubt. 

(7) In order therefore to entitle a person to 
bring himself on record as the legal represen- 
tative or as a co-plaintiff to continue the suit, 
what he has primarily to establish is that the 
right to sue has survived to him, even though 
he may not be strictly the legal representative 
in the sense that he represents the estate of the 
deceased person. In this case, however, as the 
suit has been held to be instituted in a repre- 
sentative character as one not alone on behalf 
of the widow but even on behalf of the remain- 
derm.an the respondent, and the right to sue 
has also surviyed to the respondent, the order of 
the learned District Judge bringing the respon- 
dent on record under the provisions of O. 22, 
R. 3, C. P. C. is correct. 

(8) In the result the appeal is dismissed 
with costs. 

B/V,S.B. Appeal dismissed. 
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MACK J. 

A. Danapal Chetti, Appellant v. K. Rajagopal 
Chetti, Respondent. 

A, A. O. Nos. 195 to 197 and 206 of 1949. 
D/- 17-12-1952. 

(a) Suits Valuation Act (1877), S. 11 

“Over-valuation or under-valuation” in- 
cludes valuation which rests on some erroneous 
basis. AIR 1920 Mad 1017, Foil.; AIR 1920 Mad 
843, Ref. (Para 8) 

Anno; Suits Valuation Act, S. 11 N. 4. 

(b) Suits Valuation Act (1877), S. 11, Proviso 
(b) — Objection to jurisdiction — (Civil P. C 
(1908), O. 7, R. 10). 

In appeal, trial Court found to lack juris- 
diction due to erroneous valuation in plaint 
— No objection to jurisdiction taken in 
trial Court Proviso (b) applies to case 
and the appellate Court in the absence of a 
finding that the valuation has affected the 
ments of the decision cannot order the 
plaint to be returned for presentation to the 
proper Court. AIR 1925 Lah 290 (FB) &AIR 
1947 Mad 135, Rel. on. (Paras 7, 8 and 9) 

A^o; Sts Vain. Act, S. 11 N. 6, 12; Civil 

P. C., O. 7, R. 10 N. 4. 

M. Natesan, for Appellant; V. Scmasundaram, 

for the Govt. Pleader, for Respondent. 

CASES CITED: 

(A) (’74) 1 Bom 538 

(B) (’84) 9 Bom 266 

(C) (*47) AIR 1947 Mad 135: 1946-2 Mad U 
282 

(D) . (’25) AIR 1925 Lah 290; 6 Lah 105 (FB) 
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(E) (’20) AIR 1920 Mad 1017: 62 Ind Cas 715 

(F) (’20) AIR 1920 Mad 843: 52 Ind Cas 992 

JUDGMENT: This batch of four appeals 
arise out of a judgment in four appeals, A. S. 
Nos. 85, 96, 100 and 145 of 1948 in which the 
learned District Judge of Chingleput on 9-2-49 
remanded four suits, viz., O. S. Nos. 368, 302, 
379 and 80 cf 1945 disposed of by the District 
Munsif of Trivellore in a cormnon judgment for 
fresh disposal. He held in appeal that one of 
the suits O. S. No. 80 of 1945 was beyond the 
financial jurisdiction of the District Munsif and 
directed the return of that plaint for presen- 
tation to the proper Court. Holding that the 
District Munsif had no jurisdiction to try O. S. 
No. 80 of 1945, he took the view that the common 
trial of the four suits was without jurisdiction, 
and that the logical consequence was to set 
aside the decrees and judgments even of the 
three suits tried by the District Munsif which 
he had admittedly full jurisdiction to decide. 
In an elaborate judgment, the learned District 
Judge took the view that S. 11, Suits Valuation 
Act would not apply to this case. 

(2) The relevant facts necessary for a dis- 
posal of these appeals are these: One Kadirvelu 
Chetti executed five sale deeds in his lifetime 
in favour of three persons. After his death, his 
son Rajagopala Chetti executed a sale deed in 
favour of one Pattu Chetti of the property 
covered by these alienations ignoring the father’s 
alienation as being sham and nominal. These 
four suits resulted. Overruling some objections 
raised, the learned District Munsif, as it appears 
to me, quite rightly tried the four suits on 
common evidence raising as they did the sub- 
stantial issue as to whether the alienations of 
the father Kadirvelu Chetti were valid and for 
consideration or were sham and nominal. He 
found that the five sale deeds were true and 
real and decreed the four suits accordingly. 
There was no objection as regards jurisdiction 
taken before him as regards any suit. 

(3) The point of jurisdiction arose in the 
appellate Court as regards one suit, O, S. No. 
80 of 1945 in this way. This was a cuit filed 
by Kadirvelu Chefti’s son Rajagopala Chetti for 
the recovery of Rs. 1673-8-0 as mesne profits 
from the vendees from his father under two 
of the sale deeds, which he sought to ignore as 
sham and nominal. An issue as regards court- 
fee was framed in the. suit, but the plaintiff later 
paid court-fee of Rs. 15 on each declaration 
sought as regards each sale deed. 

(4) In A. S. No. 145 of 1948 filed against this 
decision, court-fee appears to have been paid 
only on the mesne profits sought. The court-fee 
examiner took an objection that court-fee of 
Rs. 15 for each declaration should have been 
collected in the appeal also. This court-fee 
objection was heard by the learned District 
Judge who went much further than the court- 
fee examiner, and upheld a point taken by his 
own office in their explanation on the court-fee 
examinees objection, that ‘ad valorem’ court- 
fee should be paid on the consideration appear- 
ing on both these sale deeds, i.e,, Rs. 2000 and 
Rs. 300 respectively. That took the suit, of 
course, out of the jurisdiction of the District 
Munsif After the learned Judge had given his 
finding the deficit court-fee was paid. When 
the appeals came up for hearing, the learned 
Advocate for the appellants made caoital out 
of the jurisdiction position arising out of the 
learned District Judge’s finding as regards 
court-fee in this one suit and advanced argu- 
ments which prevailed with the District Judge. 


A. LB. 1 

(5) I am with respect quite unable to follow I 
how he came to the conclusion that S. 11 Suits I 
Valuation Act does not apply to this case In I 
my opinion, it clearly applies and the learned 1 
District Judge had jurisdiction to dispose of 1 
these four appeals. Section 11 , Suits Valuation 1 
Act was specially enacted, as it appears to me 1 
to provide for such cases where no objection 1 
as regards jurisdiction was raised in the trial 
Court and on mere grounds of under-valuation 

or over-valuation it is found in the appellate 
Court that strictly and technically the suit was 
outside the jurisdiction of the trial Court. The 
learned District Judge relied on two Bombay 
decisions reported in — ‘Bai Mahkor v. Bulakhi 
Chaku’, 1 Bom 538 (A) of the year 1874 and 
— ‘Babaji v. Lakshmibai’, 9 Bom 266 (B) of 
the year 1884, which took the view that an 
appellate Court finding that the Court of first 
instance had no jurisdiction should have ordered 
the plaint to be returned. The learned District 
Judge overlooked the fact that the Suits Valua- 
tion Act became law in 1887 and S. 11 appears 
to have been specially enacted to provide for 
that prevailing view. The District Judge was 
also inclined to accept the view placed before 
him that under O. 7. R, 10, C. P. C.. the appel- 
late Court was bound to do what this rule 
required of a Court of first instance, viz., to 
return the plaint as soon as it finds that it 
had no jurisdiction. 

(6) Mr. D. Ramaswami Aiyangar for the 
appellant-plaintiff in A. S. 145/48 has argued 
that under S. 107 (2), C. P. C. the appellate 
Court shall have the same powers as are con- 
ferred on Courts of original jurisdiction in res- 
pect of suits instituted therein. The learned 
District Judge however failed to observe that 
S. n. Suits Valuation Act by legislative enact- 
ment requires appellate Courts in such cases 
to act in a particular manner. 

Proviso (b) to S. 11 directly governs cases 
of this kind, and I am quite unable to appre- 
ciate the argument of Mr. Ramaswami Aiyangar 
that it does not apply. The relevant portion of 
S. 11 may be reproduced here: 

“Notwithstanding anything in S. 578, C. P. C. 
(now S. 99, C. P. C., Act 5 of 1908) an objec- 
tion that by reason of the over-valuation or 
under-valuation of a suit or appeal a Court 
of first instance or lower appellate Court 
which had not jurisdiction with respect to the 
suit or appeal exercised jurisdiction with 
respect thereto shall not be entertained by an 
appellate Court unless, 

(a) the objection was taken in the Ccurt of 
first instance at or before the hearing at which 
issues' were first framed and recorded or in 
the lower appellate Court in the memorandum 
of apneal to that Court, or 

(b) the appellate Court is satisfied, for rea- 
sons to be recorded by it in writing, that the 
suit or appeal was over-valued or under- 
valued and that the over-valuation or under- 
valuation thereof has prejudicially affected 
the disposal of the suit or appeal on its 
merits.” 

(7) The effect of this section, as it appears 
to me, is quite clear. The learned Advocate is 
unable to cite before me a single decision in 
wbi':'h an appellate Court has, subsequent to 
1887. directed a plaint to be returned to the 
Court having jurisdiction when no objection to 
jurisdiction had been taken during the trial 
and when lack of jurisdiction was fo\md to 
result from a mere under-x^luation in the 
plaint. Under proviso (b), this course can only 
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be adopted when the under-valuation or over- 
valuation has in the opinion of the appellate 
Court, prejudicially affected the disposal of the 
suit on its merits. There is no such finding in 
the present elaborate order of remand hy the 
learned District Judge nor does that aspect arise 
for consideration in view of the finding of the 
District Judge that S. 11 had no application at 
all. The facts of this case are on all fours with 

— ‘Gangadhara Ramarao v. Province of Mad- 
ras’, AIR 1947 Mad 135 (C) a decision by 
Chandrasekhara Aiyar J. (as he then was). 
That was a more extreme case than the present 
in which an objection to pecuniary jitrfsdiction 
was taken at the earliest opportunity before the 
District Munsif, who held that the suit was 
properly valued and disposed it of on merits. 
On appeal, the Subordinate Judge differed from 
the District Munsif and held that the suit was 
under-valued, and without hearing the appeal 
directed the return of the plaint for presentation 
to the proper Court. It was held that S. 11 (b). 
Suits Valuation Act governed the case and the 
lower appellate Court was directed to take back 
the appeal on its file and dispose of it according 
to law. In the case before me, no objection to 
jurisdiction was even taken before the trial 
Court. The appellant in O. S. No 80 of 1945 
proceeded to judgment in a fcrum of his own 
choice, and it is clearly not open to him on 
the simple principles governing S. 11, Suits 
Valuation Act and the specific requirements of 
this section to capitalise an under-valuation of 
his plaint for the purpose of having his suit 
retried by another Court. 

(8) A FuU Bench of the Lahore High Court 
in — ‘Sardar Khan v. Aisha Bibi’, AIR 1925 
Lah 290 (D) also held that S. 11, Suits Valua- 
tion Act governs all cases of erroneous valua- 
tion irrespective of the question as to whether 
the value of the suit is determined by rules 
having the force of law or in any other manner 
A difficulty placed before the learned District 
Judge which he found to be a real one, was 
the argument that in this particular case there 
was neither over-valuation nor under-valuation 
but valuation on an erroneous basis. This is 
one of the grounds which, though the two deci- 
sions — ‘AIR 1947 Mad 135’ (C) and — ‘AIR 
1925 Lah 290’ (D) were placed before him, led 
him to the conclusion that S. 11 would not 
apply. He observed that what was meant by 
over-valuation or under-valuation has not been 
specifically decided. As it appears to me over- 
valuation or under-valuation must rest on some 
erroneous ^basis. There is also direct authority 
If authority were needed for this position, iii 

— ‘Ammalu Ammal v. Krishnan Nair’, AlR 
1920 Mad 1017 (E) in which a learned Bench 
of this Court agreeing with the opinion of 
Kumaraswami Sastri J. in — ‘Tirumal Rao v 
Subramania Gurukkal’, AlR 1920 Mad 843 (P) 
held that the words “over-valuation and under- 
valuation” include erroneous valuation caused 

by misapplication of a section of the Court- 
fees Act, 

(9) I find with respect to the learned District 
I Judge, that S. 11, proviso (b). Suits Valuation 
Act directly governs this case. The order of 
remand, which would result in three suits of 
1945 being retried by a District Munsif and 
another, suit of 1945 being presented in the 
Court of a Subordinate Judge for trial is set 
aside. The learned District Judge in my view 
clearly had jurisdiction to dispose of these 
popeals, which are sent back to the District 
Court with a direction that they be given as 


expeditious a disposal as possible, in view of 
these suits having been instituted mere than 
seven years ago. The costs of these appeals 
will irrespective of the result be paid by the 
respective respondents. The order directing 
refund of the court-fees paid on the appeals 
to the appellant is cancelled. 

(10) Leave to appeal refused. 

B/M.K.S. Order accordingly. 
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Soorneedi Sathiraju and others. Appellants 
V. Batchu Venkata Rao, Respondent. 

A. A. O. Nos. 541 of 1952 and 495 of 1951, 
D/- 26-2-1953. 

Debt Laws — Madras Agriculturists’ Relief 
Act (4 of 1938), S. 8(2) — Payment — Nature 
of — Mortgagee purchasing part of equity of 
redemption — Discharge under S. 82, T. P. 
Act does not amount to payment — (Transfer 
of Property Act (1882), S. 82). 

The payment that is contemplated under 
S. 8(2) must be a payment by the agricul- 
turist and not even by a non-agriculturist 
debtor. The payment must be a payment 
in cash or in kind by an agriculturist or 
on his behalf. 

The legal effect of the purchase by the 
mortgagee of the equity of redemption in 
a part of the mortgaged properties is to 
discharge that portion of the mortgage 
which was chargeable on the part cf the 
mortgaged property that has been pur- 
chased and though it would operate as a 
partial discharge of the mortgage debt, 
the discharge is not the result cf a pay- 
ment made by the debtors. 

Moreover, after the purchase of the 
equity of redemption by the mortgagee, 
the debtor ceases to have any interest in 
it and any reduction of the liability of the 
mortgage by appropriation of the rateable 
value fixed under S. 82, T. P. Act does not 
enure to the benefit of the mortgagor. The 
amount appropriated towards the mort- 
gage liability under S. 82 is, therefore, 
not a payment within the meaning of S. 
8(2) of the Madras Act 4 of 1938. AIR 
1944 Mad 549, Distinguished. (Paras 3, 4) 

G. Balaporamaswamx Rao, for Appellants- 
D. Narasaraju and K. B. Krishnamurthy, for 
Respondent. 

CASES CITED; 

1944-2 Mad LJ 
140 

(B) C M A No 495 of 1951 (Mad) 

JUDGMENT : The appellants are the judg- 
ment-debtors in a mortgage decree passed 
agamst them and their father, defendant 1, in 
O. S. Ho. 39 of 1941 on the file cf the Sub- 
Court of Kakinada, This appeal arises out of 
their application, I. A. No. 1640 of 1951 filed in 
the said Court under Ss. 8 and 19 of the Mad- 
ras Agriculturists’ Relief Act 4 of 1938 as 
arnended by Act 23 of 1948. The mortgage is 
dated 18-4-1924 and the principal sum of the 
mortgage is Rs. 3,000. The appellants and their 
father were also indebted to the plaintiff de- 

on a pro-ncte dated 31-1-1933. The 
plaintiff obtained a decree on the pro-ncte in 
O. S. No. 458 of 1938 on the file cf the District 
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Munsif’s Court, Kakinada, and brought one out 
ot three items of properties that were mort- 
gaged, to sale and purchased the same for Rs. 
1140 subject to the mortgage in his favour. He 
filed E. P. No. 195 of 1946 in Sub-Ccurt, Kaki- 
nada, for execution of the mortgage decree. 
The appellants contested the said execution 
petition by pleading complete discharge by 
reason of the plaintiff purchasing one of the 
mortgaged properties. The Subordinate Judge 
of Kakinada applying the provisions of Ss. 60 
and 82 of the Transfer of Property Act held 
that the plaintiff decree-holder was bound to 
give credit to the sum of Rs. 3367-8-0 being 
the proportionate liability of item (1) of the 
mortgaged decree. The said order was con- 
firmed by the High Court in C. M. A. No 451 
of 1947 on 13-12-1949. 

(2) It must be mentioned here that apart 
from the sum of Rs. 3367-3-0 to which the ap- 
pellants would be entitled to credit in the 
mortgage, it is common ground that they made 
payments to the extent of Rs. 2984-15-0 to- 
wards the mortgage debt. The result is that 
the mortgage decree is discharged to the ex- 
tent of more than Rs. 6000 which is double the 
amount of the principal sum of Rs. 3000. 

(3) In the present proceedings, the applicants 
invoke to their aid cl. (2) of S. 8 and contend 
they have paid to the creditor twice the amount 
of the principal and that therefore the debt 
musl be deemed to have been wholly discharged. 
The question therefore for determination is 
whether apart from the sum of Rs. 2984-15-0, 
which represents in fact payments made by the 
debtors, the sum of Rs. 3367-3-0, which was 
■directed to be given credit towards the mort- 
gage decree in consequence of the plaintiff 
purchasing the equity of redemption in item 
(1) of the mortgaged properties, cculd be said 
to be a payment by the agriculturist coming 
within the scope of Cl. (2) of S. 8 of the Madras 
Agriculturists’ Relief Act. The sum of Rs, 
3367-8-0 was arrived at by applying the provi- 
i?ions of Ss. 60 and 02 of item (1) of the mort- 
gaged properties to contribute to the entire 
mortgage debt. Section 60 of the Transfer of 
Property Act makes an exception in regai;d to 
a mortgagee purchasing a share in the mort- 
gaged property and held entitled to redeem his 
own share by payment of a jDroportionate part 
of the amount due on the mortgage, the pro- 
portionate part of the amount to be ascertained 
by applying the provisions of S. 82 of the Act. 
Section 82 lays down that where the property 
subject to a mortgage belongs to two or more 
persons having distinct and separate rights of 
ownership therein, the different shares in or 
parts of such property owned by such persons 
are, in the absence of a contract to the con- 
trary, liable to contribute rateably to the debt 
secured by the mortgage and for the purpose 
of determining the rate at which each such 
share or part shall contribute, the value of the 
property ns on the date of the mortgage should 
be doomed to be its value. The plaintiff-decree- 
holdcr having purchased the equity of redemp- 
tion for Rs. 1140 in execution of the money 
decree in O. S. No. 458 of 1938 on the file of 
the District Munsifs Court, Kakinada, has 
acquired whatever rights the appellants had in 
the property. The only right they had was the 
■equity of redemption, which equity of redemp- 
tion has vested in the plaintiff-decree-holder by 
reason of the purchase. The appellants there- 
fore ceased to have any interest in item 1 
which was sold, the property from thencefor- 


(Krishnaswavii Nayudu J.) A, I, R, 

ward belonging to the plaintiff decree-holder 
subject to the mortgage liability in his own 
favour. The rights of the appellants in the 
said property have therefore become extinguish- 
ed in consequence of the sale in favour of the 
plaintiiT decree-holder. The payment that is 
contemplated under S. 8 (2) must be a payment 
by the agriculturist and not even by a non- 
agriculturist debtor. But there being no dispute 
that the appellants are agriculturists, if the sum 
of Rs. 3367-3-0, which has been given credit to 
could be treated as payment, to the appellants 
could well claim the benefit of it. The payment 
must therefore be a payment in cash or in kind 
by an agriculturist or on his behalf. The appro- 
priation of the sum of Rs. 3367-3-0 is obviously 
not a payment, nor even appropriation made on 
behalf of the appellants, nor out of the pro- 
perty in which the appellants had any interest 
on the date. The appropriation of the sum 
which went to the credit of the mortgage was 
in discharge of the liability of the mortgagee, 
that is, the plaintiff-decree-holder, which liability 
has become fastened on him by his having pur- 
chased the equity of redemption. It is neither a 
payment by the appellants, nor an appropriation 
on their behalf, nor a discharge of any liability 
of theirs, since by the sale of the said item, the 
appellants* liability to contribute to the mort- 
gage debt had ceased, and the liability being 
attached to the property item (1), the plaintiff 
decree-holder alone has therefore become liable. 
The legal effect of the purchase by the mortgagee 
of the equity of redemption in a part cf the 
mortgaged properties is to discharge that portion 
of the mortgage which was chargeable cn the 
part of the mortgaged property that has been 
purchased and though it would operate as a 
partial discharge of the mortgage debt, the 
point that has to be considered here is not! 
whether the mortgage has become discharged 
partially, but whether that discharge is as the 
result of a payment made by the debtors. 

(4) Reliance was placed on the judgment of 
Patanjali Sastri J. in — ‘Poovan Chettiar v. 
Maddan*, AIR 1944 Mad 549 (A), in support of 
the appellants* contention. But the facts of that 
case are entirely different from the one which 
I am now considering. In that case, the plain- 
tiff-mortgagee purchased part of the hypotheca in 
oro tanto* discharge of the debt. It was held 
that as a result of the sale, there is a reduction 
of the debt by transfer of a portion of the 
hynotheca to the creditor himself, and the 
balance remaining due is the same old debt 
reduced by a payment. If, even in the present 
case, instead of the plaintiff decree-holder pur- 
chasing the equity of redemption in a court 
auction for a consideration of Rs. 1140 which 
went in payment of the money decree in O. S. 
No. 458 of 1938, he directly purchased the said 
item of mortgaged property from the appellants, 
it being agreed that the sale price of such pro- 
perty is to be appropriated towards the mort- 
gage debt, then, notwithstanding that an actual 
payment is not made by the agriculturists the 
property having been sold in ’pro tanto’ dis- 
charge of the debt, it must be deemed to be a 
payment and the agriculturist can rely on such 
a payment as payment under S. 8 Cl. 2 of the 
Act. By the sale by the mortgagor to the mort- 
gagee of a part of the hypctheca the sale pro- 
ceeds being appropriated towards the mortgage 
debt, the mortgagor must be deemed to have 
made a payment towards the debt, though the 
payment may not be in cash but by a transfer 
of a portion of the mortgaged property. There- 
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the debtor was transferring to the creditor a 
property in partial discharge of the liability and 
as such it can be held to be a payment under 
S. 8j Cl. (2) of the Act. But as already pointed 
out, in the present case, the debtors having 
ceased to have any interest in the property, any 
reduction of the liability of the mortgage by 
appropriation of the rateable value fixed under 
S. 82 of the Transfer of Property Act would not 
enure to the benefit of the mortgagors as the 
property no longer belonged to them. I am 
therefore of the view that the sum of Rs. 
3367-3-0 appropriated towards the mortgage 
liability is not a payment within the meaning of 
S. 8 Cl. (2) of the Act. 

(5) In the result, the appeal is dismissed with 
costs. 


^ (6) C. M. A. No. 495 of 1951 (Mad) (B): This 
IS an appeal against the order dismissing an 
application under S. 20 of Madras Act 4 of 1938. 
In view of the orders passed in the application 
under S. 19, no orders are necessary in this 
appeal. This appeal also will stand dismissed. 
But there will be no order as to costs. 


B/D.R.R. 


Appeals dismissed. 
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PANCHAPAKESA AYYAR J. 

In re, Gaffar Khan, Accused, Petitioner. 

Criminal Appln. No. 2 of 1953 D/- 2-2-1953 

Criminal P. C. (1898), S. 215 — “By the 
High Court only” — Quashing of commitment 
by presiding Judge of High Court Session — 
<Cr. P. C. (1898), S. 561-A). 

A High Court Judge presiding over the 
Criminal Sessions and trying a case com- 
mitted to this Sessions Court wiU have 
jurisdiction to hear and dispose of a petition 
for quashing that ‘committal*, if filed in 
time and if justified otherwise, though 
petitions for quashing committals of cases 
not before him for trial and disposal cannot 
be heard and determined by him but only 
by the Judge (usually on the appellate side) 
appointed by the Chief Justice to hear 
them. The ‘practice* of the . hearing of such 
cases by the Judge presiding over the 
Admission Court* is only a ‘matter of con- 
venience.* (Para 1) 

Criminal P. C., S. 215 N. 7 Pt. 9; S. 
5 d1-A N. 6. 

F. S. Vaz, for Petitioner. 

CASES CITED: 

(A) (’42) AIR 1942 Bom 212: ILR (1942) Bom 

534 : 43 Cri LJ 773 v ; o m 

(B) (’09) 8 Cri L.J 221: 36 Cal 48 

(C) (’53) AIR 1953 Mad 395: 1953-1 Mad LJ 
142 

ORDER: This is a petition by the second 
accused in Sessions Case No. 8 of 1953 for quash- 
ing the order of committal regarding him. He 
prayed to the office for posting the petition today 
before me, for hearing and disposal before I 
began to hear the Sessions Case. The office has 
in view of the decision in — ‘Emperor v. Husein- 
alli VilayataUi*, AIR 1942 Bom 212 (A), and other 
cases, felt a doubt whether a Judge of the High 
Court presiding over the. High Court Criminal 
Sessions, having in that capacity no appellate or 
xevisional jurisdiction, has jurisdiction to hear 
and dispose of such a petition for quadiing a 
committal like this. It thinks such a petition 


can only be moved on the appellate side of the 
High Court, and has referred Mr. Vaz, learned 
counsel for the 2nd accused, to move it in the 
Admission Court. At the instance of Mr, Vaz, 

it has posted the petition before me for finai 
orders. 

Mr. Vaz urges that this Court has jurisdiction, 
and relies on the ruling in — ‘Pharindra Nath 
Mitra v. Emperor’. 36 Cal 48 (B), and the wording 
of S. 215 and S. 561A of the Criminal P. C. v/hich 
is ‘the High Court’ and not ‘the appellate or 
revisional side of the High Court’ or ‘the High 
Court in its appellate or revisional jurisdiction’. 
I am inclined to agree with him regarding this 
case, namely, that a High Court Judge presiding 
over the Sessions and tiding a case committed to 
this Sessions Court will have jurisdiction to hear 
and dispose of a petition for quashing ‘that com- 
mittal’, if filed in time and if justified otherwise, 
though petitions for quashing committals of cases 
not before him for trial and disposal cannot be 
heard and determined by him but only by the 
Judge (usually on the appellate side) appointed 
by the Chief Justice to hear them. The ‘practice’ 
of the hearing of such cases by the learnt Judge 
presiding over the ‘Admission Court’ is only ‘a 
matter of convenience’. I do not think that any- 
thing in tlie law or the rules prevents the Hon’ble 
the Chief Justice from asking any Judge of the 
High Court to dispose of a petition for quashing 
a committal. As held by a Bench of this Court 
m — ‘In re Mathuraman Chettiar’, AIP, 1953 Mad 
395 (C), “All the Judges constitute members of 
the same Court, and both are parts of one and 
the same institution”. I agree with Mr. Vaz 
that the Judge, who presides over the sessions of 
the High Court and has to try and dispose of a 
case, and can, in his charge to the Jury, un- 
doubtedly tell the Jury that no case has been 
made out ‘in law’ against the accused and ‘direct 
them to acquit hto, as a matter of law’, has un- 
doubtedly jurisdiction to hear and dispose of a 
petition for quashing the committal ‘of a case 
before him», under S. 215, Criminal P. C., ‘on a 
point of law’, especially as. under S. 298, Criminal 
P. C., it is the duty of the Judge to decide ‘all 
questions of law’. 

The objection that my view may result in both 
the Admission Court (on the appellate side) and 
the Judge presiding over the High Court sessions 
(on the original side) having ‘concurrent juris- 
diction’ under S. 215, Criminal P. C.. to quash 
committals regarding cases actually coming up for 
hearing before the Judge presiding over the High 
Court Sessions does not oppress me i have 
already held in a recent case that such concurrent 
jurisdytion does exist in some cases and that while 
a ‘writ of mandamus’ is usually to be filed on 
the appellate side, under Art. 226 of the Consti- 
tution of India, a wnt in the nature of ‘manda- 
mi^’ ^11 also lie to the Original Side Judge, in 
Chambers, un^r S. 45 of the Specific Relief Act, 
in matters within its jurisdiction. So, I hold that 
this petition can be heard and disposed of by me. 

.a hearing Mr. Vaz, I am not satis- 

fied that there is any patent ‘error of law’ war- 
rantmg the quashing of the committal. The 
many groim^ relied on by him, like substituting 
a new and fals? charge-sheet, in the place of the 
on^nal one, making this petitioner, a ‘bete noire^ 
of the poHce, the principal culprit in the place 
of one Ali Baksh, the man originally named as 

culprit, the arrest of the petitioner 
rwo aays before the date given ‘now’ by the police 

his being kept in illegal police detention for tw<> 
days, and the evidence being totally inadequate 
for convicting the petitioner, are matters of ‘fact’, 

/ 
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and 'hotly disputed fact’. I am, therefore, of 
opinion that this is not a case for quashing the 
committal, on this belated and eieventh-hour 
application, but a case only fit for trial and dis- 
posal in the usual course. The case is ready for 
hearing today. The whole evidence can be heard 
today itself and the case disposed of tomorrow. 
So I dismiss this petition. Mr. Vaz will, of course, 
be free to urge every argument, in law and in 
fact, at the end of the trial which will now go on. 

B/R.G.D. Order accordingly. 


A. I. R. 1953 MADRAS 876 (Vol. 40, C. N. 344) 

MACK J. 

Rangaswami Naicker, Appellant v. Janaki- 
ammal. Respondent. 

A. A. O. No. 275 of 1950, D/- 5-2-1953. 

(a) Civil P. C. (1908), O. 34, R. 15 — Main- 
tenance decree charging certain properties — 
Execution — Effect of 'mala fide' collusion 
(Decree — Execution — Maintenance decree) — 
(Hindu Law — Maintenance — Decree). 

It is settled law that a widow cannot be 
confined to property charged with her main- 
tenance and that she need not exhaust it 
all before she can proceed against other 
property belonging to her husband's joint 
family. AIR 1933 Mad 33 (1), Rel. on. 

(Para 2) 

In the case of a decree which gives con- 
current remedies, such as maintenance de- 
crees, if a judgment-debtor can satisfy the 
executing Court that the decree-holder is 
acting in “mala fide” collusion with one of 
the other judgment-debtors in execution 
against him only, the executing Court would 
be perfectly entitled to refuse execution, 
until the charged property has been exhaust- 
ed. (Para 3) 

What constitutes active“mala fide” collu- 
sion is a difficult matter to define and must 
depend on the facts cf each case. When such 
a serious allegation is made it should be 
resolved as a finding of fact on the material 
placed before the executing Court. (Para 3) 
Anno; Civil P. C.. O. 34, R. 15 N. 10a. 

(b) Civil P. C. (1908), O. 21, R. 26 — Stay of 
execution after application to appellate Court is 
dismissed — (Practice). 

As a general practice when a stay peti- 
tion arising out of a C. M, A. or C. R. P. 
is dismissed, there should be no need what- 
scever for a stay in fact to operate during 
the pendency of the main matter. The 16wer 
Courts should retain sufficient papers in 
their possession to proceed further with 
execution or any other matter, stay as re- 
gards which has been dismissed by the High 
(iourt pending the disposal of the main 
appeal or petition. (Para 4) 

Anno: Civil P. C., O. 21, R. 26 N. 1. 

M. Krishna Bharathi, for Appellant; S. T. 
Srinivasagopalachari and S. L, Venkatasubrama- 
nian, for Respondent. 

CASE CITED: 

(A) (’33) AIR 1933 Mad 33(1): 1932 Mad WN 
1200 

JUDGMENT: The appellant is the first judg- 
ment-debtor in execution proceedings taken out by 
the plaintiff in execution of a maintenance decree 
she obtained. The decree was against the deceased 
husband’s joint family, represented by defendant 


:iAMMAL ( Mack J,) A, I, 

1, his brother, defendant 2 and other family mem- 
bers includmg the legal representatives of another 
brother Rudrappa, wfio died prior to suit. 

(2) The decree charged two lots of property, one 
for maintenance subsequent to suit and the second, 

B schedule items, for arrears of maintenance and 
provision for pilgrimage etc. The plaintiff sought 
in execution to attach some uncharged property 
in the possession of the first judgment-debtor. The 
learned Subordinate Judge rejected one of the 
contentions that the widow should exhaust the 
charged property first, before reserving to further 
execution. The view taken by the learned Subordi- 
nate Judge is quite correct. It is settled law that 
a widow cannot be confined to property charged 
with her maintenance and that she need not 
exhaust it all before she can proceed against 
other property belonging to her husband’s joint 
family. This has been decided in — ‘Srinivasa 
Iyer v. Lakshmi Ammal’, AIR 1933 Mad 33 (Ij 
(A), on which the learned Subordinate Judge has 
relied. 

(3) The contention raised before me, however, is 
that the learned Subordinate Judge has not gone 
into the main allegation in the first judgment- 
debtor’s counter that the decree-holder in collu- 
sion with and under the instigation of his brother, 
defendant 2, was vindictively proceeding against 
the first judgment-debtor's property only. My at- 
tention has been drawn to the lower Court judg- 
ment in which the learned Subordinate Judge re- 
ferred to a partition deed, Ex. D. 1, of the year 
1945 as between the three brothers from which he 
selected lands allotted to each brother and charg- 
ed them with maintenance of this widow subse- 
quent to suit. He made the following observations 
in his judgment : 

“I have chosen the S. Nos. so that all the defen- 
dants may be equally liable to pay the plaintiff’s 

maintenance.” 

It is also urged before me that there are obser- 
vations in the appellate judgment of this Court, 
that there was some basis for a suggestion that 
the widow’s brother was instigated by defendant 2 
to file the maintenance suit. Mr. Srinivasagopala- 
chari for the respondent-widow is unable to say 
whether she has even proceeded against B schedule 
in execution for the arrears of her maintenance. I 
do not desire to say anythii^ about the merits 
of the contention that the widow and defendant 
2 are acting in collusion, as I think this is a case 
which should be remitted to the executing Court 
for a finding on the allegation contained in para. 
4 of the judgmenWebtor’s coimter which the learn- 
ed Subordinate Judge has not considered at all. 
There is I consider one groimd on which a decree- 
holder can be deprived in any decree which gives 
concurrent remedies, as in the case of these main- 
tenance decrees of option as to whom he or she 
sliould proceed aga:n^. If a judgment-debtor can 
satisfy the executing Court that the decree-holder 
is acting in “mala fide” collusion with one of the 
other judgmenUdebtors in execution against him 
only, the executing Court would be perfectly en- 
titled to refuse execution, in a case such as this, 
until the charged property has been exhausted.! 
No doubt defendant 1 would, if execution proce^ 
ings against him resulted in the sale of uncharged 
property which fell to his share at partition have 
the right to sue his brothers for reimbursement 
But the existence of this right will not justly 
abuse of execution. What constitutes active “mafi 
fide” collusion is a difficult matter to define ano 
must depend on the facts of each case. When a 
serious allegation is made as in the present case, 
it should be resolved as a finding of fact 
material olaced before the executing court. 
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Execution petition is remitted to the executing 
Court for disposal according to law after a find- 
ing on the collusion alleged in the counter. 

(4) Mr. Srinivasagopalachari has brought to my 
notice a practice which must be deprecated. He 
complains that execution was stayed in the lower 
Couit although a stay petition, C. M. P. No. 4641 
of 1950 was dismissed on 24-7-1950 because all the 
papers in the execution proceedings had to be sent 
up to this Court for disposal of this appeal. It 
is regrettable that this appeal has been pending 
in this Court for so long but in the present case 
I am not prepared to say that any injustice has 
been occasioned by the sale being deferred until 
the execution petition has been disposed of in the 
light of these observations. As a general practice, 
however, when a stay petition arising out of a 
C. M. A. or C. R. P. is dismissed, there should be 
no need whatsoever for a stay in fact to operate 
during the pendency of the main matter. The 
lower Courts should retain sufficient papers in 
their possession to proceed further with execution 
or any other matter, stay as regards which has 
been dismissed by this Court pending the disposal 
of the main appeal or petition. On this appeal I 
make no order as to costs. 

(5) Mr. Srinivasagopalachari finally brings to my 
notice that E. P. No. 426 of 1949, out of which this 
appeal arises has been struck off for statistical 
purposes. He cannot say why. He also says that 
a fresh E. P, No. 421 of 1950 is now pending on 
the file of the lower Court. It may also have been 
struck off by this time. If these facts are correct, 
the learned Subordinate Judge will proceed to dis- 
pose of any pending E. P. with the same prayer 
as that contained in E. P. No. 426 of 1949, in the 
light of the observations made above. 

B/D.R.R. Order accordingly. 


A. I. R. 1953 MADRAS 877 (Vol. 40, C. N. 345) 

PANCHAPAKESA AIYAR J. 

In re, Kunda Papanna and others. Accused. 

Criminal Revn. Nos. 1078 to 1090 of 1952* 
(Case Referred Nos. 54 to 66 of 1952), D/- 
14-11-1952. ’ ’ 

(a) Criminal P. C. (1898), S. 562(1) — 
Difference between doctors^ opinions as to 

whether accused were really intoxicated 

Court entertaining reasonable doubt regarding 
their guilt — S. 562(1) cannot be applied — 
(Madras Prohibition Act (10 of 1937), S. 4A). 

(Para 2) 

Anno: Cr. P. C., S. 562 N. 4. 

^ (b) Criminal P. C. (1898), S. 32 — Sentence 

in case of doubt regarding commission of 
offence. 


Every Court must award the sentence 
suited to the offence and the offender 
and not make the sentence smaller be- 
cause of any doubt regarding the com- 
mission of the offence itself. Of course 
the case is different where there is a doubt 
v^ether a graver offence or a smaller 
offence had been committed. (Para 
Anno; Cr. P. C., S. 32 N. 3. ^ 

(c) Cr^al P. C. (1898), S. 562(1) ■ 

TT Prohibition Act ( 

Section 562(1) should not be applied to 
first offences of drunkenness under the 
Prohibition Act, though there' may be ex- 
ceptional cases. (Para 3) 

Anno : Cr. P. C., S. 562 No. 3 


(d) 3Iadras Prohibition Act (10 of 1937) 
S, 4A — Sentence. * 

Backward classes should not be treated 
on a more lenient footing than forward 
classes regarding offences under the Act 
in the matter of sentence, (Para 4) 

^ ^ 

To presume, on no evidence, that a man 
committing an offence must have com- 
mitted several offences before which went 
undetected is not allowable under the law 
Suen a man is, therefore, a first offender.’ 

Anno: Cr. P. C., S. 562 N. 13. 

(f) Madras Prohibition Act (10 of 1937 ) 
I* ti) ~~ — (Criminal P. C. (1898)* 

It cannot be said that because the accus- 
ed' belongs to that class of society in which 
drink was common in pre-prohibition 
days, he deserves a far more deterrent 
punishment than if he had belonged to 
non-dnnking class in pre-prohibition days. 

Anno: Cr. P. C., S. 32 N. 3. 

Public Prosecutor, for the State. 

OroER: These are thirteen cases referred 
by the District Magistrate (Judicial), Nandyal, 

aside the orders of the Stationary 

releasing 13 persons con- 
victed under S. 4A of Act 10 of 1937, the Pro- 
hibition Act, under S. 562(1), Cr. P. C. on their 
entering into bonds for Rs. 200 each to appear 
and receive sentence whenever called upon to 
do so, and for inflicting substantial punish- 
ment on them. The learned Stationary Sub- 
Magistrate considered that, as these accused 
persons b^onged to primitive backward 
tribes, like Dommara, Salai. Thogata etc., and 
as these were their first offences they should 
be released under S. 562(1), Cr. P. C. instead 
of awarding substantive sentences of imprison- 
ment or fine. He also relied on the fact that 
two aoctors differed regarding the question of 
these accused persons being really intoxicated 
by taking any illicit liquor. 

(2) The learned District Magistrate rightly 
attacks these orders on three grounds. Firstly 
he says that any difference between doctors* 
opinions regarding the factum of the offence 
would only be a matter for acquitting the 
accused, if the Court entertained any reason- 
able doubt regarding their guilt, and would 
not be a reason for applying S. 562(1), Cr. 

P. C. I agree. Indeed, small or lenient sen- 
tences in cases of doubt are highly objection- 

natft fo.l coking the 

party fear that if he appeals he might get a 

more severe sentence. Every Court must award 

the sentence suited to the offence and the 

offender, and not make the sentence smaller 

because of any doubt regarding the commis- 

sion of the offence itself. Of course, the case 

IS different where there is a doubt whether a 

graver offence or a smaller offence has been 
committed. 

®o^ond reason given by the learned 
District Magistrate is that S. 562(1), Cr. P. C 
should not be applied to cases like these. I 
agree that this section should not be aonlieH 

(1), Cr. P. C. to all first offences of drunken-l 
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ness is neither the intention of the law, nor 
will it be consistent with sense or common 
sense. Nor can all first offenders claim action 
under S. 562. Thus, a man committing murder 
lor the first time cannot invoke the aid of S. 
562(1), Cr. P. C., nor can, normally, offences 
under Prohibition Act be properly dealt with 
under S. 562(1), Cr. P. C. There will, of course, 
be exceptional cases, as, for instance, when a 
father or a mother makes a son or daughter, 
just past 14 or even 18, drunk. But in all such 
cases, the antecedents of the offenders and 
the circumstances of the offence must be con- 
sidered individually, and not in a kind of omni- 
bus fashion, as here. 

(4) The third reason given by the District 
Magistrate is that backward classes should not 
be treated on a more lenient footing than for- 
ward classes regarding such offences. I agree. 
The Prohibition Act is largely intended to 
help the backward classes to save themselves 
from the drink evil, and to let olf members of 
the backward classes committing such offences 
on the ground of backwardness, giving them 
the same preference as under the Constitution 
for appointments etc. will not be proper. 

(5) But I cannot agree with the learned Dis- 
trict Magistrate regarding two other reasons 
relied on by him. The first was that these ac- 
cused persons could not be deemed to be first 
ofl‘ende*rs, as they must have committed, or 
must be presumed to have committed, several 
offences like these which went undetected. It 
is no part of a Court’s function to speculate 
regarding such undetected offences and cause 
an undeserved slur on the accused and the 
police or other detecting authority. Courts in 
our Indian Union are only to act on proved 
facts and ought not to say anything not war- 
ranted by evidence admissible under the 
Indian Evidence Act. To presume, on no evi- 
dence, that a man committing an offence must 
have committed several offences before which 
went undetected is not allowable under our 
law. So, I consider that all these accused are 
really first offenders. 

(6) The next reason relied on by the learned 
District Magistrate is that the offenders belong 
to that class of society in which drink was 
common in pre-prohibition ’ days and> so, d^ 
servo a far more deterrent punishment than u 
they had belonged to non-drinking class in 
pre-prohibition days. It is ‘prima facie ridi- 
culous to say that the spread of drink to 
classes not addicted to it before is to be treat- 
ed more indulgently than the continuance of 
drink among the classes addicted to it before. 

(7) After perusing the records, and hearing 
the learned Public Prosecutor, who did rot 
want notices to issue to the accused in the 
peculiar circumstances, I have no doubt what- 
ever that the conviction of everyone of the 
accused was fully supported by the evidence 
on record and need not be interfered with. 
But, I am of opinion that, in the peculiar cir- 
cumstances, where only small fines would 
have been imposed by me had I tried these 
cases in the first instance, it will be against 
all justice, eouilv and good conscience to issue 
notices to these accused-petitioners, after a 
delay of several months, to appear in this 
Court, causing to them enormous waste of time, 
energy and money in coming from distant 
Kurnool to this place to answer notices for en- 
hancement of punishment. 

(8) The learned Public Prosecutor agrees. 


(9) In the end, therefore, I see no reason to 
interfere with the orders passed under S 562 
(1), Cr. P. C. even though they were’ not 
strictly warranted. The references are answer- 
ed accordingly. 

B/V.R.B. Answer accordingly. 


* A. I. R. 1953 MADRAS 878 (Vol. 40, C. N. 346) 

(FULL BENCH) 

RAJAMANNAR C. J., CHANDRA REDDY AND 

VENKATARAMA AYYAR JJ. 

Gundapuneedi Veeranna and others, Peti- 
tioners V, Gundapuneedi China Venkanna and 
others, Respondents. 

Civil Misc. Petn. No. 2556 of 1952, D/- 7-11-52 
* (a) CivU P. C. (1908), Ss. 109, 110 — Con- 
stitution of India, Arts. 133 (1), 135 — Doctrine 
of vested right of appeal — Extent of — Federal 
Court (Enlargement of Jurisdiction) Act (1947), 
S. 3 — (Abolition of Privy Council Juris^ction 
Act (1949), S. 5). 

It is well established that the institution 
of a suit carries with it the implication that 
all appeals then in force are preserved to 
the parties thereto till the rest of the career 
of that suit. But there are exceptions to the 
application of this rule. One exception is 
where by competent enactment such right 
of appeal is expressly or impliedly taken 
away with retrospective effect. Another 
exception is that a right of appeal is lost if 
the (I!ourt to which an appeal lay at the time 
of the institution of the suit, is subsequently 
abolished. AIR 1921 PC 219, Rel. on 

(Para 8) 

Thus in the case of a suit instituted in 
1945, the right vested in the parties to the 
suit on the date cf its institution was a 
right to finally appeal to the Privy Council. 
But from 1-2-1948 such a right was expressly 
abolished. There was, no doubt, no abolition 
of a Court as such, but substantially that 
was the result as from that day the Privy 
Council ceased to be a Court of Appeal from 
the Indian High Courts. Such right hs was 
vested in the parties to the suit to appeal 
to the Privy Council, therefore, came to an 
end on that day. Instead the parties may be 
said to have obtained an alternative right of 
appeal to the Federal Court. But this is not 
because the parties had a vested right, but 
because S. 3 of the Federal Court (Enlarge- 
ment of Jurisdiction) Act specially provided 
for the substitution of the final appellate 
forum, (Para 8) 

After the abolition of the Federal Court 
by coming into force of the Constitution, no 
right was substituted for the right to appeal 
to the Federal Court which existed imme- 
diately before the commencement of the 
Constitution in respect of such suits. There 
is no provision in the Constitution, similar 
to Art. 374 (2), as regards proceedings by 
way of apoeal or otherwise not pending in 
the Federal Court at the commencement of 
the Constitution which might have been 
taken in the Federal Court or in the High 
Court in resnect of an appeal to the Federal 
Court. ■ (Para 8) 

Article 135, which confers on the Supreme 
Court all the powers and jurisdiction cf 
the Federal Court only in matters to which 
Art. 133 or Art. 134 does not apply, is not 
such a provision. (Para 20) 

Anno: Civil P. C., S. 109 N. 2; S. 110 N. 2. 
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* (b) Constitution of India, Arts. 133 (1), 135 
— Suit instituted before Constitution — Judg- 
ment after commencement of Constitution 

Second appeal — Applicability of Arts. 133 (1) 
and 165 — (Civil P. C. (1908), Ss. 109, 110). 

If a judgment is delivered or a decree or 
final order is made in a civil proceeding of 
a High Court after the commencement of 
the Constitution, then the provisions of Ait. 
133 (1) would directly apply even though 
the suit from which it originated was insti- 
tuted before the commencement of the Con- 
stitution. There is no justification lor con- 
struing the words “any judgment, decree or 
final order” in Art. 133 as meaning “any 
judgment, decree or final order in a suit or 
other proceeding instituted after the coming 
into force of the Constitution.” Such con- 
struction will practically render Art. 133 (1) 
a dead letter for many years to come. 

(Para 18) 

Further, it is a wrong construction of that 
expression to say that Art. 133 does net 
apply to a case when what is meant is that 
the case does not fulfil the requirements of 
the Article because the valuation is less 
than Rs. 20,000. Hence it cannot be held 
'that this is a matter to which the provisions 
of Art. 133 do not apply and therefore Art 
135 will apply. (Para 19) 

There would also be no question of the 
application of the rule which enunciates a 
presumption against retrospective operation 
because the Article (Art. 133) is not sought 
to be applied to a judgment, decree or order 
before the date on which the Article came 
into force. (Para 19) 

Held that Art. 133 (1) applied to the case 
and the requirement as to valuation must 
be determined by the provisions of clause 
(a). AIR 1951 Mad 251; AIR 1952 Mad 81 
(FB); AIR 1950 Nag 222; AIR 1951 Pat 612- 
AIR 1951 Orissa 141 and AIR 1952 Bom 303’ 
Distinguished. (Para 23) 

Anno: Civil P. C., S. 109 N. 2; S. 110 N. 2. 


(c) Constitutioa of India, Art. 135 — “IVlatters 
in relation to which jurisdiction and power were 
exercisable by Federal Court” — Meaning. 


Unless an appeal to the Federal Court 
had been admitted the proceedings must be 
deemed to be pending before the High Court 
in respect of which the Federal Court could 
not exercise jurisdiction. It cannot, there- 
fore, be said that a case in which the decree 
was passed after the commencement of the 
Constitution is a matter in relation to which 
jurisdiction and powers were exercisable by 
the Federal Court immediately before the 
commencement of the Constitution. It is at 
least necessary that the judgment should 
have been delivered or the decree or final 
order passed before the Constitution to say 
that the Federal Court had any exercisable 
jurisdiction and powers in relation to a case- 
AIR 1941 FC 5, Rel. on. (Para 21) 


K. Bhimasankaran, for Petitioners; P. Soma- 
sundaram and C. V. Dikshitalu, for Respondents 

CASES CITED: 

(A) (1905) 74 LJPC 77: 1905 AC 369 

(B) (*29) AIR 1929 Mad 381: 52 Mad 361 (FB) 

(C) (^21) AIR 1921 PC 219: (1922) 1 AC 249 

(D) (’51) AIR 1951 Mad 251: ILR (1951) Mad 
125 

(E) (’49) C. M. P. No. 3990 of 1949 (Mad) 


(F) (’51) AIR 1951 Mad 723: 1951-1 Mad LJ 210 

(G) (’52) AIR 1952 Mad 81; ILR (1952) Mad 1 

(FB) 

air 1950 Nag 222; ILR (1950) Nag 

(I) (’51) AIR 1951 Pat 612: 30 Pat 438 

(J) (’51) AIR 1951 Orissa 141: ILR (1951) Cut 

663 

(K) (’28) AIR 1928 Cal 640: 58 Cal 512 (SB) 

(L) (’52) AIR 1952 Bom 303: ILR (1952) Bom 

606 

(M) (’41) AIR 1941 FC 5: 1940 FCR 84 (FC) 

RAJAlviANNAR c. J. ; This is an application 
for leave to appeal to the Supreme Court of India, 
against the • decree and judgment of this Coui't 
in A. S. No. 2 of 1947 dared 24-8-1951. The pHi- 
lioners ar-e defendants 1 to 4 in O. S. No. 4 / of 
1945 on the iQe of the Court of the Subordinate 
Judge of Kakinada. The suit was instituted by 
respondent 8 for partition of certain items of im- 
moveable property and for delivery of possession to 
him of a fourth share in the first item and a half 
share in the second and thii'd items. The peti- 
tioners supported the plaintiff’s claim. Petitioner 
1 claimed for himself a fourth share in item 1 and 
a half share in items 2 and 3, while petitioners 
4 claiiTiGd a 12th shar© in the lirst item aloriG. 
The contesting defendants were defendants 5 to 11. 
The Subordinate Judge passed a preliminary decree 
for partition, but on appeal by defendants 5 to 11 
this Court reversed the decision of the Court be’ow 
and dismissed the suit in toto. 

(2) When this application originally came on be- 

fore Satyaiiarayana Rao and Chandra Reddi JJ 
who had disposed of the appeal it was found that 
the value of the subject-matter of the suit was 
over Rs. 10,000 but less than Es. 20,000. The value 
of the subject-matter of the proposed appeal was 
above Rs. 20.000 according to petitioners and be- 
low Rs. 20000 according to the respondents, though 
presumably it was above Rs. 10000. The respon- 
dents raised the objection that the petitioners were 
not entitled to leave, because the case did not ful- 
fil the pecuniary requirements of Art. 133 of the 
CoiLstitution. The petitioners, on the other hand 
contended that by reason of Art. 135 of the Con- 
stitution they had a right of apoeal though the 
value was below Rs. 20000. because the value was 
over Rs. 10000 and they would have had a right 
of appeal under Ss. 109 and 110, Civil P. C., as 
they stood before the Constitution. The learned 
Judges thought that as the question was of some 
importance the matter should be considered bv 
a Full Bench. ^ 

(3) Before dealing with the contentions on either 
side it is useful to refer to the statutory provi- 
sions governing the rights of appeal against de- 
crees, judgments and final orders of a High Court 
to a higher Court. Under Cl. 39. Letters Patent 
an appeal lay to the Privy Council from any final 
judgment, decree or order of the High Court in 
any matter not being of criminal jurisdiction, pro- 
vided 'inter alia’ that the sum or matter at issue 
was of the amount or value of not less than Rs. 
10000. The corresponding provision is found in Ss. 

109 and 110, Civil P. c. A new Court was creat- 
ed in India, Called the Federal Court, by the Gov- 
ernment of India Act, 1935, on which was conferr- 
ed a limited appellate jurisdiction in respect of judg- 
ments, decrees and final orders of a High Court. 
Under S. 205, sub-s. (1) an appeal lay to the 
Federal Court from any judgment, decree or other 
final order of a High Court if the High Court 
certified that the case involved a substantial ques- 
tion of law as to the interpretation of the Gov- 
ernment of India Act. 1935 or any Order in-Council 
made thereunder. This provision did not in any 
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way alfoct the appellate jurisdiction of the Privy 
CoLUicii. The appellate jurisaiction of the Federal 
Court ‘./as enlarged by Act 1 of 1948 passed by the 
Domimon Legislature. This Act, called the Federal 
Court (Lnlargement of J urisdictioni Act, 1947, came 
into lorce on 1 - 2 - 1943 . From that day an appeal 
lay to the Federal Court irom any judgment, de- 
cree or final oraer of a High Coui*t in a civil case 
from wnicn a direct appeal could have been 
brought to His Majesty in Council either with or 
without soecial leave if that Act had not been 
passed. From that day no direct appeal lay to His 
Majesty in Council either with or without special 
leave irom any such Judgment, decree, or final 
order. If an appeal coula have been brought to 
His Majesty in Council without special leave under 
the provisions of the Civil Procedure Code, 1908, 
in any case, then an appeal lay to the Federal 
Court without special leave of the Federal Court. 
But in other cases an appeal lay with the special 
leave of the Federal Court. Under S. 6 of the Act 
it was enacted that the provisions of the Civil 
Procedure Code, 1908. shaU from that day have 
cficct in relation to an appeal from a judgment to 
whica that Act applied as if in the said provisions, 
for all reierences to His Majesty in Council there 
had been substituted references to the Federal 

■Court. 

In 1949 the Constituent Assembly passed an Act 
called the Abolition of Privy CouncU Jurisdiction 
Act which came into force on 10-10T949. The juris- 
diction of His Majesty in Council to entertain and 
<U 3 po 3 e of appeals mid petitions from or in res- 
pect of any judgment, decree or order of any Court 
or Tribunal (.other than the Federal Court) within 
the territory of India including appeals and peti- 
tions in respect of criminal matters ceased. From 
that day. on the Federal Court was conferred in 
addition to the jurisdiction conferred on it by the 
Oovcrninent of India Act, 1935 and the Federal 
Court (Enlargement of Jurisdiction) Act, 1947 the 
jurisdiction to entertain and dispose of appeals 
and petitions which His Majesty in Council had, 
bv virtue of His Majesty’s prerogative or otherwise 
immediately before the appointed day. It was pro- 
vided that for all references to His Majesty m 
Council there should be substituted references to 
the Federal Court. The Federal Court ceased to 
exist on the coming into force of the Constitution, 
and the Supreme Court came into being. On the 
same day on which it came ino force, namely, 
26-1-1950, the President made an order under cl. 
(2) of Art. 372 of the Constitution called the Adap- 
tation of Laws Order, 1950. Section 3 of this Order 
runs thus ; 

"As from the appointed day the existing Cereal 
laws mentioned in the schedules to this order 
shall, until repealed or amended by a competent 
legislature or other competent authority, have 
effect subject to the adaptations and modifica- 
tions directed by those schedules or if it is so 
directed shall stand repealed.*’ 

(4) In the portion of the schedule relating to 
the Code of Civil Procedure for Rs. 10000 in S. 
110 of the Code, Rs. 20000 w^as substituted. This 
was evidently to bring the Code into conformity 
with Art. 133(1) of the Constitution, the material 
part of which runs as follows : 

"An appeal shall lie to the Supreme Court from 
any judgment, decree or final order in a civil 
proceeding of a High Court in the territory of 
India if the High Court certifies 

(a) that the amount or value of the subject mat- 
ter of the dispute in the Court of first instance 
and still in dispute on appeal was and is not 
less than twenty thousand nipees or such other 
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sum as may be specified in that behalf by Paxlia- 1 
ment by law.” I 

(5) Article 395 of the Constitution repealed the I 
Government of India Act, 1935, together with all I 
enactments amending or supplementing that Act, 1 
but the repeal did not include the repeal of the 1 
Abolition of Pnvy Council Jurisdiction Act. \ 

(6j The argiunent of Mr. Bhimasankaran learn- I 
ed counsel for the petitioners, is this; Parties to 
a suit instituted before the Constitution have a 
vested right to appeal to the Supreme Court as 
they had a vested right of appeal to His Majesty 
in Council when the suit was instituted and for 
that right must be deemed to have been substitut- 
ed the right to appeal first to the Federal Court 
and then to the Supreme Court. It is this right 
among other rights which is embodied in Art. 135- 
of the Constitution which runs tnus: 

"Until Parliament by law otherwise provides, the 
Supreme Court shil also have jurisdiction and 
powers with respect to any matter to which the 
provisions of Art. 133 or Art. 134 do not apply 
if jurisdiction and powers in relation to that mat- 
ter were exercisable by the Federal Court im- 
mediately before the commencement of this Con- 
stitution under any existing law." 

(7) To an application for leave to appeal to the 
Supreme Court in cases in which the suit w^ 
instituted before the coming into force of the Con- 
stitution, Art. 133 of the Constitution will not ap- 
ply and such a case would be a matter in respect 
of which jurisdiction was exercisable by the Federal 
Court immediately before the commencement of 
the Constitution under an existing law. "Existing 
law" would include the Code of Civil Procediue 
and the Abolition of 'Privy Council Jurisdiction 
Act and the Federal Court (Enlargement of Juris- 
diction) Act. As, immediately before the com- 
mencement of the Constitution, the Federal Court 
could have entertained an appeal in a case where 
the amount or value of the subject-matter of the 
dispute w’as more than Rs. 10000 and less than Rs. 
20000, an appeal would lie to the Supreme Court 
in such a case. In support of his argument learned 
counsel for the petitioners relied on the well knoTO 
principle laid down in — 'Colonial Sugar Refining 
Co v. Irving*. 1905 A. C. 369 (A), and to the deci- 
sion of the Full Bench of this Court in — ‘Va^- 
deva Samiar*. In re, AIR 1929 Mad 381 (B), namely, 
that when a party institutes a suit he has a right 
of appeal and further appeals rs they existed at 
the time of the institution and such rights are 
vested rights which can only be taken away by ex- 
press enactment or necessary intendment. 

(8) It must now be taken as well established thatl 
the institution of a suit carried with it the impli- 
cation that all appeals then in force are preserved 
to the parties thereto till the rest of the caree*| 
of that suit. But there are exceptions to the 
application of this rule. One exception is whew 
by competent enactment such right of appeal is 
expresslv or impliedly taken away with retr^l 
pective effect. Another exception is that a ngnt 
of appeal is lost if the Court to which an appeal 
then lay. that is. at the time of the inst’tution 
of the suit, is subsequently abolished. Such ai 
position SLTOse in — ‘Canada Cement Co. v. Ewt 
Montreal Corporation*, AIR 1921 P. C. 219 (C>* 
An excellent summary of the effect of this d^ 
sion is given by Coutts-Trotter C. J. in — *AIR 1929 
Mad 381 (B)*. as follows: 

"In that case what was taken away was not the 
right of appeal but the very Court to which the 
appeal lay, namely, the superior Court of Mon- 
treal siting in review. By 10 George V, C hajp. 
79 (Quebec), the right of appeal was transferw 
from the abolished Court to the Appellate Sia« 
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Of the Court of King’s Bench in Quebec, but no 
provision was made for the transference of ap- 
peals which would have lain to the abolished 
Court to the newly constituted Appellate Court. 
In these circumstances their Lordships of the 
Privy Council held that an appeal from the Cir- 
cuit Court to the Coui't of the King’s Bench did 
not lie.” 

(9) Now, the suit in the present case was institut- 
ed in 1945. On that date the final Court of Ap- 
peal was the Privy Council. Strictly speaking, if 
any right was vested in the parties to the suit on 
the date of its institution, it was a right to finally 
appeal to the Privy Council. But from 1-2-1948 
such a right was expressly abolished. There was 
no doubt no abolition of a Court as such, but 
substantially that was the result. Prom that day 
the Privy Council ceased to be a Court of Appeal 
from the Indian High Courts. Such right as 
was vested in the parties to the suit to appeal 
to the Privy Council, therefore came to an end 
on that day. Instead the parties may be said 
to have obtained an alternative right of appeal to 
the Federal Court. But what must not be over- 
looked is that this is not because the parties had 
a vested right, but because the Federal Court (En- 
largement of Jurisdiction) Act specially provided 
for the substitution of the final appellate forum, 
(vide S. 3 of that Act). Care was taken to save 
proceedings pending both in the High Courts and 
in the Privy Council on the date of the coming 
into force of that Act, as otherwise such proceed- 
ings would have lapsed. Under S. 4 of that Act 
all proceedings and steps taken in, and orders made 
and certificates granted by a High Court in con- 
nection with an appeal to His Majesty in Council 
shall be deemed to be proceedings and steps taken, 
orders made and certificates granted in connec- 
tion with an appeal from that judgment to the 
Federal Court. Likewise, under S. 5 every appli- 
cation to His Majesty in Council for special leave 
stood transferred to the Federal Court to be dis- 
posed of by that Court as if it had been an appli- 
cation duly made to that Court. Similar provisions 
are to be found in the Abolition of Privy Council 
Jurisdiction Act, 1949 (Ss. 6, 7 and 8). But for 
such provisions even pending proceedings before 
the Privy Council or in the High Courts in res- 
pect of appeals to Privy Council would have termi- 
nated. It follows, therefore, that the utmost that 
can be said in favour of the petitioners is that 

imme^ately before the coming into . force of the 
Constitution the existing law conferred a right on 
the parties in this case to appeal to 

the Federal Court. When this Court was 
abolished by the coming into force of the 
Constitution the Question is, were any rights sub- 
stituted for the rights which existed at the time? 
Article 374(2) specially provides for all suits, ap- 
peals and proceedings, civil or criminal, pending 
in the Federal Court at the commencement of the 
Constitution. These shall stand removed to the 
Supreme Court and the Supreme Court shall have 
jurisdiction to hear and determine the same. But 
we find no provision made as regards proceedings 
by way of appeal or otherwise not pending in the 
Federal Court at the commencement of the Consti- 
tution which might have been taken in the Federal 
Court or in the High Court in respect of an appeal 
■ to the Federal Court. There is no indication as 
to what is to happen to such proceedings which 
had not commenced by the date of the Constitu- 
' tion. 

(10) Mr. Bhimasankaran contended that Art. 135 
was intended to apply to such cases. A case in 
which an appeal would have been competent to 
the Federal Court under S. 110, Civil P. C., as 
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it then stood, namely, where the value of the sub- 
ject matter in dispute was more than Rs. 10000 
even though less than Rs. 20.000 would be a mat- 
ter to which the provisions of Art. 133 would not 
apply, but a matter in relation to which juris- 
diction and power were exercisable by the Federal 
Court immediately before the commencement of 
the Constitution. The expression ‘‘any matter to 
which the provisions of Art. 133 or Art. 134 do 
not apply” should be construed widely so as to 
Include a case which did not fulfil the require- 
ments, pecuniary or otherwise, of Art. 133(1). 

(11) Learned counsel for the petitioner relied up- 
on several decisions of this Court as well as other 
High Courts. In — ‘Ramaswami v. Ramanathan’ 
AIR 1951 Mad 251 (D), a Division Bench consisting 
of Subba Rao and Panchapakesa Ayyar JJ. held 
that an appeal lies against the judgment and de- 
cree of the High Court delivered prior to the com- 
mencement of the Constitution if an appeal lay to 
the Federal Court when such judgment was deli- 
vered. They observed : 


‘Matter’ in Art. 135 is a word of wide connoi'a- 
tion. I may include subject matter not dealt 
with by Arts. 133 and 134 but governed by spe- 
cific Acts in regard to which appeals lay to the 
Federal Court immediately before the commence- 
ment of the Constitution. But there is no reason 
to exclude from its operation subject-matter be- 
low the pecuniary limits prescribed under Art 
■133 of the Cor^titutlon if the jurisdiction and 
powei*s in relation to that matter were exercl*?- 
able by the Federal Court immediately before 
the commencement of the Constitution. It 
would certainly be a subject matter in regard 
to which the provisions of Art. 133 or Art 134 
do not apply.” 


It was urged before them that the Federal Court 
could not have exercised jurisdiction till this Court 
gave leave and that as no leave had been obtain- 
ed before the commencement of the Constitution 
the jurisdiction and powers of the Federal Court 
were not exercisable in regard to the matter. But 
on a perusal of the relevant provisions the learn- 
ed Judges held that the jurisdiction of the Federal 
Court did not depend upon the certificate but on 
a compliance of the conditions laid down in the 
relevant sections. This decision was followed by 
another Division Bench to which I was a party 
— ‘Palani Gounder v. Rama Goundan’, C. M. P. 


W V A 


iNu. otfifv Alter reiemng to th( 

Sion in — ‘AIR 1951 Mad 251 (D)’, we said: 

“It may be that there is an arguable case for 
a contrary view, but we propose to follow the 
decision of the Division Bench as this point 

is boimd to be decided sooner or later bv the 
Supreme Court itself.” ^ 


(12) The decision in — ‘Venkataswami v. Manik- 

1951 Mad 723 (F) does not carry 

Vnco ‘Saraswathi v. Rajagopal’, AIR 

1952 Mad 81 (G), the point was not speciallv 
argued as the question referred to the Full Bench 
was whether one single appeal was maintainable 
to the Supreme Court when there were two ai> 
peals to this Court arising out of the same suit. 
In the course of my judgment I said, referring 
to the two earlier decisions 

“as the appeals m this Court were disposed of 
and the application for leave to appeal was filed 
before the coming into force of the Constitution 
the provisions of Ss. 109 and 110, Civil P. c. 
as they stood on the date of the application 
would apply to the case : vide — 'AIR 1951 Mad 
251 (D) & — ‘C. M. P. No. 3990 of 1949 (E)’.” 
•nie Pull Bench certainly did not consider the ques- 

uQZL 
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(13) I shall now roler to the decision of other 

High Coiu’ts on wnich Mr. Bhimasankaram placed 
reliance. One important difference 'oeiween the 
cases in which these decisions were given and the 
case before us is that in all those cases the judg- 
ments of the respective High Courts were delivered 
before the Constitution came into force and the 
appheations tor leave also appear to have been filed 
beioie that date, whereas in the present case both 
the judgment of this Court and the application 
for leave are after the Constitution. In — ‘Nand- 
lal V. Hiralalsao', AIR 1950 Nag 222 (H), 

the valuation was over Rs. 10000 but less than Rs. 
20000. But the learned Judges held that a certi- 
ficate should issue permitting an appeal to the 
Supreme Court. The reasoning of the learned 
Judges was that the application for leave pending 
on Lhe date the Constitution was brought into 
force, that a vested right existed in the applicants 
to file an appeal as of right before the Federal 
Court and that right could only be taken av;ay by 
oxpr'''ss provision of law or by necessary intend- 
ment. that Art. 133 is not retrospective and there- 
fore must be taken not to apply to the case and 
the jurisdiction must be held to be preserved by 
virtue of Art. 135. The only authority cited in 
t-ie judgment is — ‘(1905) A. C. 369 (A)‘. It 
is not clear whether the learned Judges based their 
decision on the fact that the application for leave 
was pending on the date the Constitution came 
into force. If that is a material fact, then it is 
absent in the present case. 

(14) In — ‘Netlal v. Ucheshwar’, AIR 1951 Pat 
612 (I), the case did not satisfy the requirement 
as to valuation under Art. 133(1), though it ful- 
filled the requirements under S. 110, Civil P. C., 
as it stood before the Adaptation of Laws Order. 
The learned Chief Justice and Chatterji J. held 
that Art. 133 did not apply, but under Art. 135 
an appeal could be filed to the Supreme Court. 
The learned Judges appear to have attached im- 
portance to the fact that the decree sought to be 
appealed from was passed and the application for 
leave to appeal was filed before the Constitution. 
The learned Judges based their decision on Art. 
135 of the Constitution because Art. 133 would not 
apply v/here the right to appeal acquired before 
the Constitution came into force. The learned 
Judges ‘inter alia* observed : 

“As soon as the judgment was pronounced and the 
decree made, the petitioner as an aggrieved 
parly, had a right to prefer a direct appeal to 
His Majesty in Council under the provisions of 

Ss. 109 and 110. Civil P. C Under 

this Act (The Federal Court Enlargement of 
Jurisdiction Act) ap- 

peals in all civil cases from which a direct 
appeal could have been earned to His 
Majesty in Council either with or, without spe- 
cial leave could lie to the Federal Court under 
the provisions of the Civil Procedure Code. 1908. 
The present application was filed for leave to 
appeal to the Federal Court. Now under the 
Constitution jurisdiction and powers exercisable 
by the Federal Court immediately before the 
commencement of the Constitution have vested 
in the Supreme Court under Art. 135 and it Is 
by virtue of this Article that the Jurisdiction 
in respect of the present case now vests in the 
Supreme Court.” 

(15) The learned Judges relied upon an earlier 
unreported judgment of their Court. In that case 
Reuben J. adopted a similar reasoning. He said : 

”Tlie decree which is sought to be appealed 
against was passed before the commencement of 
the Constitution of India and Jurisdiction to 
entertain an appeal against it was exercisable 


by the Federal Court immediately before tha 
commencement of the Constitution. By Art. 135. 
the jurisdiction has been transferred to the 
Supreme Court.” 

(16) Ray C. J. and Narasimham J. of the Orissa 
High Court held in — ‘Kamal Nayan v. Bira Naik’>. 
AIR 19ol Orissa 141 (J), ihat where an applica- 
tion for leave to appeal had been filed long be- 
fore the Constitution came into force and the de- 
cree involved a claim with respect to property 
of the value of Rs. 10000 or upwards, Art. 135 ap- 
plied and certificate for leave to appeal to the 
Supreme Court should be granted. The learned 
Judges appear to have based their decision on the 
doctrine of vested rights, and they refer to the 
decision of the Special Bench of the Calcutta High 
Court in — ‘Sadar All v. Dalimuddin’, AIR 1928- 
Cal 640 (K). which is exactly similar to the Full 
Bench decision of our Court in — ‘AIR 1929 Mad 
381 (B). The following passage in their judgment 
makes it clear that they approached the question 
from this angle : 

“On very high authorities it has been held that 
the right to appeal is a vested right which vests 
in the litigant at the time the suit is institut- 
ed. By subsequent alteration of the law, either re- 
lating to the form or to the other limitations to 
the right of appeal, it cannot be taken away 
unless the lav; purporting to take it away is» 
cither expressly, or by necessary intendment, 
given a retrospective operation. We have no 
doubt that Art. 133 has no retrospective opera- 
tion.” 

(17) The latest of the decisions in which there 
is a discussion both of principles & case law is 
that of the Bombay High Court in — ‘Daji Saheb 
V. Shankarrao’, AIR 1952 Bom 303. (L). There 
too the decree of the High Court had been passed 
before the Constitution came into force. It ap- 
pears that an application for leave to appeal to* 
the Federal Court was made before that date, 
but after the Constitution came into force another 
application was made for leave to appeal to the 
Supreme Couri. The finding was that the value 
of the subject matter was between Rs. 11000 and 
Rs. 13000 on both the material dates. It was held 
that the applicant was entitled to leave. The 
learned Chief Justice who delivered the judgment 
of the Bench starts with a reference to the doc- 
trine of vested right of appeal. When the suit 
was filed it was not disputed, the petitioner had a 
right to appeal either to the Privy Council or to* 
the Federal Court. I am unable to exactly follow 
how at any particular time, say for instance when 
the suit vras filed, there could be a right of ap- 
peal either to the Privy Council or to the Federal 
Court. The learned Chief Justice then had to 
deal with the contention on behalf of the respon- 
dent that the principle of right of appeal being a 
vested right, could not apply when a new Court 
is created by the Constitution and a right of ap- 
peal is for the first time granted to that Court 
and as both the Privy Council and the Federal 
Court had been abolished there is no surviving 
right and a litigant was not entitled to say th^ 
because he had a right to appeal to a Court which 
no longer existed he therefore had also a right Ui 
appeal to a new Court which has been set up 
with a definite Jurisdiction. The learned Chief 
Justice thought at first blush that this was ft 
very attractive argument. But he finally rejected 
it on the groimd that in many respects it w^ 
clear that the Supreme Court was intended to take 
the place of the Privy Council and the Federal 
Court. After referring to the Adaptation of Laws 
Order, 1950 and to the provisions of S. 27 of that 
Order which provided that nothing in the Or<Wr 
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shall affect the right already acquired under any 
existing law, the learned Chief Justice observed 
as follows : 

"Now, the right that the petitioner had acquired 
under S. 110 was to appeal to the Privy Council 
if the amount or value of the subject matter 
in dispute was Rs. 10000 or more, and that right 
which was a vested right was expressly not taken 
away by the provisions of S. 27 of the Order. 
Therefore, although after the constitution came 
into force, the jurisdiction of the Supreme Court 
in Civil matters is restricted and the power of 
the High Couit to give a certificate under S. liO 
has also been modified, these provisions cannot 
affect the right which a litigant had already 
acquired prior to the coming into force of the 
Constitution and which right has been expressly 
saved." 

He added that although the Supreme Court under 
Art. 133 could not exercise jurisdiction in respect 
of that matter, in so far as the Fedez'al Coui't could 
have exercised the jurisdiction by reason of Art 
135 it has been given the same jurisdiction as the 
Federal Court. ^ In the corxcluding portion of his 
juagmenu the learned Chief Justice made certain 
observations which are much wider than was neces- 
sary for the purposes of the case, namely, 

“ iA all matters where there was a right 

of appeal under S. 110, Civil P. C., that right 
continues in respect of ail suits filed prior to 
the coming into force of the Constitution." 

(18) In ail these decisions it w^as apparently 
assumed that the expression "any matter to v/hich 
the provisions of Art. 133 or Art. 134 do not apply” 
v/ould comprise a case which did not fulfU the 
requirements of Art. 133 because the valuation was 
less than Rs. 20000 and not in the limited sense 
of proceedings which were not in the nature of a 
judgment, decree or final order in a civil proceed- 
ing of a High Court. We shall assume for the 
present that this wide construction is permissible 
But the important question which then arises is’ 
can it be said that a judgment delivered or a 
decree passed by a High Court after the coming 
into force of the Constitution is not governed 
by Art. 133(1)? In my opinion, if a judgment is 
delivered or a decree or final order is made in 
a civil proceeding of a High Court after the com- 
mencement of the Constitution then the provisions 
of Art. 133(1) would clii-ectly apply. What evident- 
ly Mr. Bhimashankamm wants us to do, though he 
did not say so in so many terms, is to read the 
words "any judgment, decree or final order” as 
meaning "any judgment, decree or final order in 
a suit or other proceeding instituted after the 
coming into force of the Constitution”— a construc- 
tion which will practically render Art. 133(1) a 

I dead letter for many years to come. I see no 
justification to read into the article the qualifica- 
tion suggested by his argument. 

(19) Moreover I think it is a wrong construction 
of that expression to say that Art. 133 does not 
apply to a case when what is meant is that the 
case does not fulfil the requirements of the Article 
Whether a particular article or provision of law 
appUes to case is one thing; it is quite another 
thing applying that ^icle to determine if a party 
IS entitled or not entitled to the relief he claim ^ 

To give an instance, if a suit is for breach of a 
contract not registered, the article of the Limita- 
tion Act applicable to it would be Art ns But 
the question whether applying that Article the 
particular claim in the suit is or is not barred is 
quite another matter. Any number of such inst- 
ances can be given. It appears clear to me that 
Art. 133 would certainly apply to anv ludirment 
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decree or final order in a civil proceeding of a 
High Court in the territory of India delivered or 
passed after the commencement of the Constitu- 
tion. The decree nov/ ought to be appealed is one 
such. It therefore cannot be held that this is a mat- 
ter to which the provisions of Art. 133 do not ap- 
ply and therefore Art. 135 will apply. Indeed 
Ml*. Bhimashankaram rightly conceded that if it 
be held by us that Art. 133 will apply to the case 
then he cannot rely on Art. 135. There would be 
no question of the application of the rule wliich 
enunciates a presumption against retrospective 
operation because the Article (Art. 133) is not 
sought to be applied to a judgm_ent, decree or 
order before ihe date on which Art. 133 came into 
force, hi none of the cases decided by the other 
Coui'ts to which reference was made earlier was 
there necessity to deal with the case of a decree 
passed after the Constitution. 

(20) There are undoubtedly obsen'ations in the 
decision ot the Bombay High Court wnich appear 
CO support the contention based on vested rights 
accruing on the institution of a suit. With o-re^ 
respect to the learned Judges I must say that the 
proper approach in this case is not from tlat as- 

E'"';''.;!- present case, if the material date 

i^ciken co bo the date of the institution of the 
3^, then the vested right which accrued to the 

’ cannot possibly be 

exercised. Tne Privy Council as an appellate forum 

h«^ ceasea to exist. Therefore, in strictness the 

ntv as such. No doubt 

substituted for the Privv 
Council. But then, the party’s right should be 
founded on the provisions relating to the jurbdic- 
tion and powem of the new Court and not on an 
extension of the vested right ali’eady existing if 
say, a new Court was established but no provision 
was made for fUing appeals to the new (^ourr 
m cases where appeals could have been filed to the 

ceased to exist, then obviously there 
would be no right of appeal to the new cLrt in 
spite of the doctrine of vested rights Thi'- is the 
principle laid down in - ‘AIR 1921 P. c 219 (b> 

conteis in all matters m which an appeal could 

to the Ry^rJeral Court before 

S>ui? I supreme 

Court. I do not read Art. 135 as such a 

provision. Art, 135 confers on the Sun-erne 

Court all the powers and jurisdiction of" the 

Federal Court only in matters to which Art 133 
or Art. 134 does not apply. 

(2)1) /niere is another aspect of the Question 
to which I shaU briefly refer. It was held in - 
Lachmeswar v. Keshwarlal’, AIR 1941 F. C. 5 (M) 
that uiHess an appeal to the Federal Com*t had 
^en admitted the proceedings must be deemed 
to be pending before the High Court in resSet 

JuriSon V not eS 

jansaiccion. if that be so, how can it he < 5 airt 
that a case in which the decree was passed after 

Constitution ffl mtttor 

in relation to which jurisdiction and powers were 
exercisable by the Federal Court imm^aSy 

Constitution? In 
my IS at least necessary that the judg- 

ment should have been delivered or the decree or 
fiP passM before the Constitution to say 
that the Federal Court had any exercisable juris- 
diction and powers in relation to a case. Whether 

necessary that an application for leave 
should have been filed or granted before that date i 
it IS unnecessary to discuss now, as in the present 

c^e neither event has happened before the Con- 
stitution. “ 
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(22) Mr. SomRSundaram for the respondents con- 
tended that one cannot speak of the vested right 
of appeal being taken away if all that had happen- 
ed is a change in the conditions and requirements 
to be fulfilled before the right of appeal can be 
enforced. The argument is no doubt attractive, 
but I am afraid it is not open after the ruling 
of the Full Bench in — ‘AIR 1929 Mad 381 (B)’, 
for there too it could have been argued on the 
same analogy that the right of filing an appeal 
under Cl. 15, Letters Patent was not taken away 
but only a condition imposed, namely, that leave 
should be obtained. 

(23) My conclusion is that Art. 133(1) of the 
Constitution applied to this case and therefore the 
requirements as to valuation must be determined 
by the provisions of Cl. (a), viz., that the amount 
or value of the subject matter of the dispute in 
the Court of first instance and stm in dispute on 
appeal was and is not less than Rs. 20,000. 

(24) With this expression of opinion the peti- 
tion will go before the learned Judges who refeiTed 
the matter to the Full Bench. 

A/D.R.R. Reference answered. 
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VENKATARAMA AIYAR J. 

Kodali Bapayya and others, Appellants v. 
Yadavalli Venkataratnam and ethers, Respon- 
dents. 

Second Appeal Nos. 910 to 920 of 1947 and 
A. A. O. No. 197 of 1947, D/- 21-9-1951. 

(a) Grant — Construction — Grant styled as 
Bhoodhana Dharma Sasana Patram, held passed 

both Kudiwaram and Melwaram to the grantee. 
AIR 1949 PC 278 and AIR 1929 PC 115, Dis- 
tinguished; AIR 1919 PC 111, Relied on. 

(Paras 2, 3, 6) 

(b) T. P. Act (1882), S. 106 — Notice under, 

sent by registered post and returned with postal 
endorsement “refused^’ — Letter correctly 
addressed — Postal endorsement is admissible 
in evidence even though the postman is not 
examined and unless rebutted it is sufficient 
notice under S. 106 — (Evidence Act (1872), 
S. 16). AIR 1935 Bom 247, Dissented from. 
Case law reviewed. (Para 13) 

Anno: T. P. Act, S. 106 N. 45; Evidence Act, 
S. 16 N. 1. 

(c) T. P. Act (1882), Ss. 106, 116 — Terms 
as to notice cannot be imported under S. 116 
when tenant holds over. Case law referred. 

(Para 15) 

Anno: T. P. Act, S. 106 N. 32; S. 116 N. 12. 

(d) T. P. Act (1882), Ss. 106 and 117 — 
Agricultural lease — Provisions as to notice are 
applicable on grounds of justice, equity and 
good conscience — But it is enough if the notice 
is in fact reasonable. Case law referred. 

(Para 18) 

Anno: T. P. Act, S. 106 N. 49; S. 117 N, 2. 

P. Somasundaram and U. Sethumadhawa 
Rao, for Apnellants; M. S. Ramachandra Rao 
and A. L. Narayana Rao, for Respondents. 
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(O) (’26) AIR 1926 Lah 520: 94 Ind Cas 103 

(P) (’38) AIR 1938 All 388: 176 Ind Cas 393 

(Q) (’35) AIR 1935 Bom 247: 156 Ind Cas 1020 

(R) (’34) AIR 1934 Cal 135: 37 Cal WN 971 

(S) (’05) 8 Cal WN 901: 32 Cal 123 

(T) (’34) AIR 1934 Mad 458: 58 Mad 75 

(U) (’46) S. A. Nos. 2124 and 2125 of 1945 and 

C. R. P. Nos. 138 to 140 of 1946 (Mad) 

(V) (’28) AIR 1928 Mad 687: 110 Ind Cas 398 

(W) (’10) 8 Ind Cas 362: 1910 Mad WN 794 

(X) (’38) AIR 1938 All 649: 178 Ind Cas 986 

(Y) (’19) AIR 1919 Mad 12: 42 Mad 654 

(Z) (’25) AIR 1925 Mad 346: 20 Mad LW 941 

(Zl) (’49) AIR 1949 Mad 127: 1947-2 Ma<f U 
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(Z2) (’09) 2 Ind Cas 656: 36 Cal 927 
(Z3) (’21) AIR 1921 Cal 126: 33 Cal LJ 299 
(Z4) (’33) AIR 1933 Cal 745: 60 Cal 771 
VENKATARAMA AIYAR J. : This batch of 
second appeals arises out of suits instituted by 
the respondent for ejecting certain tenants. The 
properties are situated in a village called Yanike- 
padu. In 1754 one Venkatarayanim Gam who is 
stated to have been the then Zamindar of Bea- 
wada granted them as inam to one Chandrar 
sekhara Sastri. Ex. P. 1 and the inam was 
confimed in 1865 during the enfranchisement pro- 
ceedings. The plaintiff is the successor-in-interest 
of the inamdar. The defendants are the tenants 
in possession of various parcels of land comprised 
in this inam. 

(2) The plaintiff sued to eject them and to 
recover mesne profits. The defendants resisted the 
suits on the ground that they had occupancy 
rights in the land and that therefore, they could 
not be evicted. They also pleaded that there 
was no notice to quit as required by law and 
that, therefore, the suits were not maintainable. 
The learned District Munsif held that the defen- 
dants had not established occupancy rights and 
that, therefore, they were liable to be ejected. 
He also held that the plaintiff had sent regis- 
tered notices to the defendants calling upon them 
to surrender possession and that the defendants ^ 
had refused to receive them and that was sufll- ' 
cient notice. In the result the suits were decreed. ■ 
On appeal the learned Subordinate Judge hew 

that under the grant Ex. P. 1 both kudiwaraa 
and melwaram passed to the inamdar; that the 
defendant had not establi^ed any occupancy 
right and that, therefore, they were liable to be 
ejected. On the question of notice he held that 
there was no notice because the postal endorse- 
ment was not sufficient to establish refusal 
thereof by the defendants. But he held that as 
the lease deeds executed by the defendants con- 
tained a provision that they would surrender 
session without notice they must be deemed to 
hold on the same terms when they continued m 
possession after the expiry of the lease period 
and that therefore no notice was necessary, m 
the result he confirmed tlie decrees of the first 
Court. 

Against that decision the defendants have 
ferred these second appeals. On the first .que^wi 
as to the right of the plaintiff to eject the d^cn- 
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[ dants, it was contended by Mr. P. Somasundaram 
the learned advocate for the appellants that the 
; findings of the Court below were substantially 
based on the decision in — ‘Venkateswarlu v 
Lakshmanna’, AIR 1944 Mad 365 (A), and as that 
had been reversed in — ‘Lakshmanna v. Venka- 
teswarlu’, AIR 1949 PC 278 (B), the lower Court 
should be directed to rehear the appeals and send 
revised findings in the light of the decision of 
the Privy Council. We do not consider it neces- 
sary to do so because we have the original grant 
before us and all the relevant materials necessary 
to come to a correct conclusion have been placed 
before us. 

Exhibit P. 1 is the original grant of the year 
1754 by K. Venkatarayanim Garu to Sri Chandra- 
sekhara Sastri. It runs as follows: 

“Pasli 1164: For the purpose of your mainten- 
ance, I have as manyam given for you free in 
the name of Sitharama Jonnapalam (land) of 
the extent of one Khatti Kesarapalli Khathi. . . . 
in Ven^ipedu of Bezwada. So you may, getting 
^ the said land cultivated every year, enjoy the 
whole produce thereof from your son to grand- 
son in succession and live happily blessing us." 

This document is styled as Bhoodhana Dharma 
Sasana Patram and the word “Bhoodhana” is 
more consistent with the grant of the land than 
melwaram. The words “that the grantee is to get 
the land cultivated and enjoy the whole produce” 
clearly show that what is granted is both the 
warams. Ex. P. 4 is the confirmatory grant made 
by the succeeding Zamindar, Thirupathirayanim 
Garu. It sets out the prior grant and adds: 

“So, you shall cultivate the said land and raise 
crops, therein every year and pay to the 
Diwanam madas per year and happily enjoy 
the remaining produce from your son to the 
grandson and so in succession.” 

Exhibit P. 5 is the extract from the inam register 
It refers to the original grant of 1754 and the 
confirmatory grant of 1795 and the inam is con- 
firmed. In column 21 it is mentioned “since fasli 
1210 the whole extent was left uncultivated for 
the last about 60 years”. This is a very impor- 
tant circumstance showing that there could not 
have been occupancy tenants on the land. We 
have then Ex. P. 12 series which are lease deeds 
executed by various tenants in respect of several 
holdings. They cover the period of 1874 to 1936. 
They are for a period of three years and are 
renewed from time to time. 

(3) From 1890 they contain a provision that the 
tenants should surrender possession at the expiry 
of the stipulated period. The lease deeds exe- 
cuted in the year 1919 and thereafter also con- 
tain recitals that the tenants would not raise 

i disputes, that they possessed no other right and 
I that they would relinquish possession without 
further notice. Exhibit P. 3 series are dambalas 
directing the kamam and the kapu of the village 
to allow the grantee to harvest and take the pro- 
duce. These are the material documents bearing 
on the question and on them it is impossible in 
our opinion, to come to any other conclusion than 
that the grant was of both the warams and not 
merely melwaram. That is the conclusion to 
which the Courts below have come and we are 
in agreement with it. 

(4) Mr. P. Somasundaram the learned advocate 
for the appyellants contends that on the facts 
above stated the plaintiff could not be held to 
be entitled to both the warams and he relied on 
the decisions in — ‘AIR 1949 PC 278 (B) and — 
‘Seethayya v. Siibramania Somayajulu’, AIR 1929 
PC 115 (C). In — ‘AIR 1949 PC 278 (B)’, the 
original grant was not available. The question 


then arose as to whether the burden was on the 
plaintiff landlord to prove that he was the 
grantee of both the warams or on the tenants 
to show that they had occupancy rights. Then 
holding that the burden was on the landlord, the 
Privy Council obseiwed that the facts established 
in that case did not shift the burden. On the 
other hand three facts were mentioned as sup- 
porting the case of the defendant, namely, (1) 
that the grant was to a non-resident Brahmin; 

(2) none but the members of the two families 
who constituted the entire body of the cultivating 
tenants had been in possession of such lands and 

(3) various partitions and consequent divisions of 
the property that had taken place had been re- 
cognised by the inamdar. 

(5) As already observed if we had not the ori- 
ginal grant it might be a question as to whether 
the facts in this case are sufficient to shift the 
burden which the law casts on the plaintiff. But 
as it is Ex. P. 1 and P. 4 clearly show that the 
grant was of both the warams and the terms of 
the dambalas and the fact that there was no 
cultivation of the lands for a period of 60 years 
lend further support to this conclusion. In — 'AIR 
1929 PC 115 (C), a copy of the original grant 
was available. It was a grant of shrotriam made 
by the Deshpandyas who were revenue officers 
under the paramount authority. The grantees 
were the residents of another village and the 
grant itself was of Moujee which was conceded 
to be a village in which there were peasant pro- 
prietors. On these features the Privy Council 
came to the conclusion that the grant was only of 
the melwaram. In this case it does not appear 
that the grantee was not a resident of the place. 
It is also found by the Courts below that the 
lease deeds are some of them in favour of the 
members of the Kamma families and others in 
favour of a Vaisya family; and that s’ometimes 
they are in favour of strangers, even Mohamma- 
dans. The grant again was made not by a 
farmer of revenue but by the Zamindar and the 
language of the grant clearly and unmistakably 
shows that- both the warams were granted. Some 
argument was sought to be addressed on the basis 
of a letter which is said to be “ma” occurring in 
Ex. P. 1 it being contended that it means Mouza. 

It was stated in — ‘AIR 1929 PC 115 (C)’, that 
the use of the word Mouza was evidence of the 
existence of peasant proprietors. In — ‘Kondapa 
‘>Iaidu V. Mahalakshmamma’, AIR 1933 Mad 194 

(D) , in answer to a similar contention it was 
observed that the significance of the letter ‘'ma” 
as meaning existence of peasant proprietors was 
a matter of agreement in the Privy Council case; 
and that in the absence of such agreement no 
inference could be drawn from the use of the 
letter. A similar conclusion was reached by 
Lakshmana Rao and Horwill JJ. in — 'Ramulu v 
Venkata Suryanarayana Raju’, AIR 1945 Mad 114* 

(E) . 

(6) Mr. Somasundaram contended that the lan- 
guage of Ex. P. 10 being that the grantee is to 
get the lands cultivated, that is evidence that 
there were tenants on the land. He also referred 
to the fact that the dambalas were addressed to 
the kamam and kapus and he says that kapu 
here means the tenant on the land. In this 
context, kapu naturally would refer to village 
headman. The words that the grantee should get 
the land cultivated is an indication that the 
grantee rnake his own arrangements for culti- 
vation which is rather inconsistent with the exist- 
ence of tenants having cccupaticy rights cn the 
land. Words similar to those used in Ex. p. 1 
have been construed in this Court as conferring 
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on the grantee full rights over the land. In — 
‘AIR 1945 Mad 114 (EV, the grantee was exhorted 
to make the land bear fruit and enjoy the fruits 
thereof and it was held by Lakshmana Rao and 
Horwill JJ. that these words are inconsistent with 
only melwaram having been gi-anted. They ob- 
serve : 

“The fact that the grantee was to make the 
land bear fruit and to enjoy the fruits thereof, 
suggests that he was to cultivate the lands him- 
sell or get them cultivated by others.*’ 

In — ‘AIR 1933 Mad 194 (D)’, the words of the 
grant were ; 

•'You shall get the lands cultivated extensively 
year after year and make them yield, pay as afore- 
said, the circar beriz year after year and enjoy 
the entire produce realised therefrom as long 
as the Sun and the Moon last from son to 
grandson and so on in succession and be happy.” 
It was held by Madhavan Nair J. as he then was, 
that the grant comprised both the waranis. He 
also observed : 

“The expression 'you shall get the lands culti- 
vated’ does not necessarily show that the lands 
were already in the possession of the tenants 
and the grantee is to get them cultivated by 
them as contended for by Mr. Somayya. It is 
quite consistent with the meaning that it was 
the entire village that was granted under the 
deed. The grantee being a Brahmin, who does 
not generally cultivate lands, the grantor may 
well say he should get the lands cultivated by 
them.” 

A case which is near the present one is the deci- 
sion reported in — ‘Venkatasastrulu v. Seetha- 
ramulu’, AIR 1919 PC 111 (P). There, the grantee 
was to take the village as Sarva Agraharam and 
cultivate the lands and enjoy the produce. The 
dambalas also stated that the grantee was to reap 
and enjoy the produce. It was held on these 
facts that the grantee was entitled to both the 
warams. We accordingly agree with the Courts 
oel.ow that the grant comprised both the warams, 
that the defendants had not established any occu- 
pancy rights and that the plaintifl is entitled to 
eject them. 

(7> The next question that has to be deter- 
mined is whether there was valid notice to quit 
under S. 108. T. P. Act. In May 1936 the defen- 
dant had executed lease deeds in favour of the 
plaintiff. Ex. P. 6 series and one of the terms was 
that at the expiry of the stipulated period the 
tenants should surrender possession to the land- 
lord without the necessity of notice. The plaintiff 
Issued registered notices to the tenants, Ex. P. 9 
.senes on 1-1-1939. They were all refused. These 
notices wore sent before the expiry of the period 
of three years mentioned in Ex. P. 6 series. Tlie 
tenants continued in possession after the expiry 
of the period in May 1939. The plaintiff then sent 
a second set of notices by registered post on various 
dates in December 1940 and January 1941. Ex. P. 
10 series. By these notices the plaintiff required 
Ihe tenants to vacate the lands by 31-3-1941. These 
notices were served on some of the defendants 
and reiused by others but all of them gave a com- 
mon reply to the plaintiff. Ex. P. 11 dated 6-1-1941 
disputing the rights of the plaintiff and the vali- 
dity of the notice. It may bo mentioned that 
the leases are from fasli to fash and the fasli 
would end by the SOtii of June whereas under 
Ex. P. 10 .series the defendants were called upon 
to surrender possession by 31-3-1941. Apprehend- 
ing that Ex. P, 10 series might be held not to 
conform to the requirements of S. 108. T. P. Act, 
the plaintiff caused a fresh set of notices to be 
issued by his vakil and they are Ex. P. 7 series 
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dated 24-12-1942. Two of the tenants were actually I 
served but the notices issued to the other 
tenants came back with the postal endorsement i 
that they had been refused. On these facts a I 
contention has been raised that no valid notice 1 
to quit had been given and that the suits were I 
accordingly not maintainable. Though the defen- I 
dants pleaded in the written statements that they 
did not refuse the notice, in the box some of them 
admitted that they received notice; others did not I 
give any evidence on the matter, while a few of 
them denied receipt. The learned District Munsif 
referred to the fact that two of the tenants were 
actually served in different places and found that 
on the probabilities notices must have been 
tendered to the other tenants and refused by 
them. He accordingly held that there was pro- 
per notice. On appeal the learned Subordinate 
Judge held that the postal endorsements were not 
evidence of refusal in the absence of evidence by 
postman and as the defendants had denied receipt 
of notice the plaintiff had not discharged the 
burden of proving notice under S. 106, T. P. Act. 

(8) Mr. M. S. Ramachandra Rao, the learned 
advocate for the respondents, contended that the 
postal endorsement was admissible as evidence of 
refusal by the tenants and as there was no 
reliable evidence on the side of the defendants 
that the endorsement was iintnie it must be held 
that there was proper notice, and he cited a num- 
ber of authorities in support of this position. 

(9) In — ‘Jogendro Chunder v. Dwaraka Nath’, 

15 Cal 681 (G). a notice to quit was sent by re- 
gistered letter and was returned with the postal 
endorsement of refusal. In holding that this was 
sufficient the learned Judges observed; 

“Upon the case cited before us — ‘Lootf Ali v. 
Pearee Mohan’, 16 WR 223 (H) and — ‘Papillon 
v. Brunton', (1860) 5 H & N 518 (I), and having 
regard also to S. 16, 111. (b). Evidence Act. we 
think that only a captious doubt could lead us 
to regard that service as insufficient." 

In — ‘Durganath v. Rajendra Nath’, 17 Cal WN 
1073 (J), another Bench of the Calcutta High 
Court followed the decision in — ‘15 Cal 681 (G). 
and held that service was sufficiently proved by 
the production of the postal endorsement. In ~ 
‘Gobinda Chandra v. Dwarakanath’, AIR 1915 Cal 
313 (K), yet another Bench of the Calcutta High 
Court expressed the opinion that the endorsement 
was not admissible to prove the tender to or re- 
fusal by the defendants. 

(10) the decision in — ‘17 Cal WN 1073 (J)’, 
does not appear to have been brought to the 
notice of that Court. In — ‘Girish Chandra v. 
Kishore Mohan’, AIR 1920 Cal 287 (2) (L), the 
decision in — ‘AIR 1915 Cal 313 (KV. was treated 
as one on the facts of that case and it was held 
that the production of the postal endorsement 
would be sufficient proof. 

(11) The ler4med Judges observed: 

“It is trifling wath the facts of this case to come 
to the conclusion that proper service of the 
notice through the post office has not been 
made. Each case must stand on its own facts.” 

In — ‘Hari Pada v. Joy GopaV, 39 Cal WN 934 
(M\ it was held that if the i-egistered letter was 
returned as refused that in itself, until explained 
is ‘priina facie’ good evidence that the addressee 
had an opportunity of accepting it. All the^ 
authorities wTre reviewed in a case reported in 
— 'Nirmala Bala v. Provot Kumar'. 52 Cal WN 
659 (N). The obsen-ations in -- ‘AIR 1915 OH 
313 (K)’. were regarded as opposed to the weight 
of authority and it was held that the postal en- 
dorsement would be evidence of tender and refussl 
though it was open to the defendant to rebut it* 
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— ‘Sheir Afsal v. Mohanlar, AIR 1926 Lah 520 
<0), is another authority for the position that 
the endorsement would be admissible evidence. 

(12) In — ‘Bachchalal v. Lachman’, AIR 1938 
All 388 (P), it was pointed out that by reason of 
the amendment of Transfer of Property Act by 
Act 20 of 1929 it was sufficient if the landlord 
-sent a notice by post to the party, that under 
S. 27, General Clauses Act service should be 
deemed to have been effected if it was sent by 
registered post properly addressed and that ac- 
cordingly even if there was no evidence to show 
who wrote the word “refused” there was sufficient 
'proof in law of service of notice. 

(13) Mr. P. Somasundaram, the learned advo- 
cate for the appellants relies on the following 
observations occurring in — ‘Vaman v. Khanderao* 
AIR 1935 Bom 247 at p. 251 (Q) : 

“In the case of defendants 4 and 5 a registered 
letter containing the notice was sent to them 
duly addressed and service is alleged to have 
been refused. In fact the refusal was not 
proved, as the postman who took the letter 
and brought it back was not called.” 


Then the learned Judge goes on to observe that 
even if it was proved that the letter was ten- 
dered and refused that would not be notice of 
the contents of the letter. With great respect 

agree with these observations. 
;We think that the postal endorsement is admis- 
sible evidence even if the postman is not exa- 
mined and that unless rebutted it would be suffi- 
cient notice under S. 106, T. P. Act. Turning to 
the facts of this case the addresses of the tenants 
were admitted to be correct; two of the addressees 
I were actuaUy served and some of the defendants 

jOid not in their evidence even deny the tender* 
<of notice to them. 


(14) TTie learned District Miinsif did not be- 

evidence on the side of the defendants 

^ non-tender of notice and the judgment 

tLf proceed on the footing 

that this evidence is reliable. It only holds as 

a matter of law that without the evidence of the 

postman the endorsement should not be treated 

accordingly of ooinion that 

^°^^ce to the defendants 
• ana that, therefore, their contention that the 

^it IS not maintainable for want of notice should 


(15) Tliese findings are sufficient to dispose c 
..hese appeals but certain points arising out c 

Court below have been full 
argued us and we shall express our opinio: 

Subordinate Judge having held tha 
notice to the defendants terminal 
tenancy as required under S. 105 of th 
Tr^sfer of Property Act decided in favour of th 

notice to quff wa 
necessa^. The ground of this decision was tha 

P executed by the tenants. Ex 

P. 6 ^nes, there was a term that they shonu 
.surrender possession at the end of the pe?S 

without notice, that when the defendants conri 

termination of th! 

holding over on the same term« 
and that therefore, no notice terminatina 

7^!, necessary. Mr. P. Somasundaram the 
^arned advocate for the appellants argues thal 

app^y only to terms such as rate ol 
rent but not to stipulations about notice in rel^ 

temiination of the tenancy. He relies or 
decision m — ‘Dasarathi Kumar v. Sarat 
Chandra'. ^ 1934 Cal 135 (R). in support of tSs 
position. That case in turn follows the nrin- 
iCiples laid down in — 'Troilokyanath v. Sarat- 


chandra’, 32 Cal 123 (S), and holds that the 
agreement to the contrary in S. 116 “must mean 
an agreement as to the terms of the holding 
over”, and not to the terms of notice. In — 
‘Gnana Desika Pillai v. Bhoopalarayar^ AIR 1934 
Mad 458 (T), Sundaram Chetty and Pandrang 
P.ow JJ. approved of the decision in — ‘AIR 1934 
Cal 135 (R)’, and observed as follows : 

“On the other hand the true test is whether, this 
Cause can redly be deemed to be any part of 
the terms wnich constituted the transaction of 
the lease itself. In a recent decision reported 
in — ‘AIR 1934 Cal 135 (R)’, it was held that 
a stipulation in the original lease that, at the 
expiration of the term, the lessee should give 
up possession without notice, could not be im- 
ported into the new tenancy created by holding 
over and the acceptance of rent. The princi- 
ple of that decision is in consonance with the 
view we have expressed.” 

In — ‘S. A. No. 2124 of 1945' and '2125 of 1945' 
and ‘C. R. P. Nos. 133 to 140 of 1943 (U)’. 
Horwill J. had to deal with this very question 
as to whether the term.s contained in the ex- 
pired lease could he imported under S. 116 when 
the tenant holds over. Pie observed : 

“It is argued that a tenant holding over con- 
tinues to hold the land under the same terms 
as in the original lease, and that therefore, for 
subsequent years, as well as for the year of the 
lease, no notice was necessary. This agreement, 
hoy;ever, is not properly speaking a term of the 
lease; and so does not disnense with the neces- 
sity of giving notice if the tenant is allowed 
to hold over.” 


There is thus ample authority in support of the 
position contended for by the appellants. As 
against this Mr. M. S. Rainachandra Rao the 
learned advocate for the respondents relied on the 
decisions in — ‘Moosa Kutty y. Kovilakath 
Thekke', AIR 1928 Mad 687 (V) ; — ‘Kelu v. Ammal 
Kutti', 1910 Mad WN 794 (W) and — ‘Badal v 
Ram Barosa’, AIR 1938 All 649 (X). In — ‘AIR 
1928 Mad 687 (V)’, the facts were that there was 
an oral lease for a term and one of the condi- 
tions -was that the land demised should be sur- 
rendered whenever required. It was held that 
where a tenancy was for a period and it expired 
by efflux of time there was no need to give 
notice and that S. 106, T. P. Act applied only to 
tenants from year to year or tenants at will. This 
decision is no authority that in the case of a 
tenant holding over stipulations as to notice in the 
original lease become applicable under S. 116, 
T. P. Act. The decision in — ‘1910 Mad WN 794 
(W)’, is again not one under S. 116, T. p" Act 

The judgment is very brief and is contained in 
one sentence. 


Seeing that in Ex. A there is an express provi- 
sion to surrender on demand we think there is 

within the meaning 

01 o. lUb, i. P. Act. 


We do not consider that this can be taken to be 
as auihority for the position contended for by the 
r^pondents. Reliance was also placed upon some 
observations m - ‘AIR 1938 All 649 (X)\ In that 
case there was a notice to quit and the question 
was as to when the tenancy must be deemed to 
have commenced under s. 116. It was held chat 
as the origmal tenancy commenced on the 24th 
October for purposes of s. 116 the tenancv bv 
holding over must also be held to have commenced 
on 24th October. Some of the observations in 
that case are in wide terms but in our opinion 
having regard to the authorities referred to above 
It must be held that terms as to notice contained 
m an expired lease should not be held to be 
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terms of the lease arising by holding over under 
S. 116. 

(16) Mr. Ramachandra Rao argued that even 
if notice was necessary for ejecting a tenant 
holding over and even if it is to be held that 
service of Ex. P. 7 series on the defendants is 
not ostahlisiied. the notices, Ex. P. 10 series most 
of wliich were served on the tenants and to 
which all of them sent a reply Ex. P. 11 dated 
C-1-1941 must be held to be sufficient. His con- 
tention is that as the defendants are tenants of 
agricultural lands S. 106 does not in tenns apply 
and that tire requirements of law are satisfied 
if in fact there is reasonable notice. 

(17) Under Ex. P. 10 series the defendants were 
called upon to surrender possession on 31-3-1941. 
Tiiough the fasli would end on the 30th of June 
harvesting would have been completed by 31-3-1941 
and the land would lie fallow till the end of June. 

(18) It is only thereafter that agricultural 
operations would commence. Accordingly for prac- 
tical purpo.ses it will make no difference whether 
the tenants were called upon to surrender pos- 
session on 31-3-1941 or 30-6-1941. It is. therefore, 
argued, that the notices Ex. P. 10 series were rea- 
.sonable notices and that on that alone the plain- 
tiff would be entitled to eject the defendants. 

; Under S. 117, Transfer of Property Act the provi- 
sions as to notice contained in S. 106 are not 
i 'pi’oprio vigore’ applicable to agricultural leases. It 
I has been held in — ‘Krishna Shetti v. Gilbert 
. Pinto^ AIR 1919 Mad 12 (Y). that though Ss. 105 
to 116 arc not applicable as such to agricultural 
1 leases they would be binding as rules of justice, 
equity and good conscience. It was held in — 
‘Jam Pujari v. Somakke’, AIR 1925 Mad 346 (Z). 
that where notice to quit with reference to agri- 
cultural leases was reasonable and in accordance 
with the custom of the country it was valid 
though the notice did not require the tenant 
to surrender posse.ssion exactly at the end of 
the year. In ~ ‘Narayana Nayar v. Kunhan 
Mannadiar’, AIR 1949 Mad 127 (Zl), a Bench of 
this Court to which one of us was a party after 
referring to the case in — ‘AIR 1939 Mad 12 (Y), 
observed : 

"One of the principles which the Full Bench 
decision of this Court cited above laid down 
should have application in respect of an agri- 
cultural lease, is that the lease must be deter- 
mined by some prescribed notice or at any rate, 
by reasonable notice: that is to say a notice giving 
a reasonable time to the tenant to vacate his 
holding." 

In — ‘Pratap Narain Deo v. Harihara Singh’, 
36 Cal 927 (Z2). Jenkins C. J. and Mookerjee 
J. held that in agricultural leases it was sufficient 
that the notice was a reasonable one. that it need 
not detennine the tenancy at the end of the year 
and that whether it is reasonable or not must 
be detennined with reference to all the circum- 
stances. Tliis statement of law was adopted and 
followed in — ‘Ratneswar Das v. Sree Kamal Deb 
Adikar’, AIR 1921 Cal 126 (Z3). In — Nabin- 
chandra v. Ramosh Chandra’, AIR 1933 Cal 745 
(Z4), it was again held on a review of the autho- 
rities that in case of agricultural tenancies it 
was sufficient if there was reasonable notice. We 
are of opinion that in this case there was rea- 
sonable notice an^ that on this ground also the 
plaintiff is entitled to succeed. The result then 
is that the decisions of the lower Court are cor- 
rect and these second appeals must be dismissed 
with costs. 

(19) C. M. A. No. 197 of 1947: In this appeal 
the learned Subordinate Judge had remanded the 


case for fresh evidence being taken on the question 
as to whether there was tender of notice to the* ^ 

tenant. The defendant has preferred this appeal t 

challenging the correctness of the finding of the j 

learned Subordinate Judge that the plaintiff was 
grantee of both the warams under Ex. p. i. On I 
our conclusion that under Ex. P. i the plaintiff 
was entitled to both the warams, this appeal also- 1 

fails and must be dismissed with costs. 1 ■ 

B/R.G.D. Appeals dismissed. j 
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BASHEER AHMED SAYEED J. 

T. S. Venkatanarayana Iyer, Petitioner v. 

The State of Madras, through the District Col* 
lector, Madhurai, Respondent. 

Civil Revn. Petn. No. 1857 of 1950, D/- 10-8- 
1951. 

Court-fees Aci (1870), S. 17 — Distinct sub- 
jects. 

‘‘Distinct subjects” mean distinct subject- 
matters such as those which are not only 
distinct but can be clubbed together in a 
single suit — Words do not include distinct 
categories of subjects. (Para 7) 

Several inams under separate inam deeds- 
resumed by single order — Single suit j 
brought by the several persons affected 
for setting aside order of resumption and 
declaring it illegal and a nullity — All 
persons not interested in each of the inams 
and all the inams not the joint or com- 
mon property cf all of them — There is no 
single cause of action for suit and decree 
if passed in a suit brought by only one of 
them or a few of them could not enure to 
the benefit of all — Held suit comprised of 
distinct subjects and was governed by S. 

17 AIR 1950 Mad 404, Distinguished; AIR 
1935 Cal 573; AIR 1943 Pat 356, Keh 
on. (Paras 8, 10) 

Anno: Court-fees Act, S. 17, N. 2, 8, 16. 

J. Sivamahalakshmi and N. Rammohan Rao, 
for Petitioner; Govt, Pleader, for Respondent. 

CASES CITED : 

(A) (’50) AIR 1950 Mad 404: 63 Mad LW 73 

(B) (’50) AIR 1950 Mad 155: 1949-2 Mad U 
565 

(C) (’35) AIR 1935 Cal 573: 63 Cal 163 

(D) (’43) AIR 1943 Pat 356: 22 Pat 275 

JUDGMENT : This civil revision petition is 
against the order of the learned Subordinat* 
Judge of Madhurai directing the plaintiffs to 
pay enhanced court-fee consequent upon his 
finding on the preliminary issue, namely, whe- 
ther the court-fee paid and the valuation of 
the suit were proper? Plaintiff 1 is the peti* 
tioncr, 

(2) Fifteen plaintiffs sued for a decree setting 
aside the order of the Collector of Madhurai 
dated 17-10-1947 directing resumption of th# 
plaint schedule lands and for declaring the 
order to be illegal and a nullity. According to 
the plaint, the cause of action in the suit arose 
on 17-10-1947 when the Collector of Madhurai 
confirmed the Order of the Revenue Divisional 
OfiicTT of Usilampatti dated 4-4-1947 directing 
the resumption of the suit lands. In the sche- 
dule attached to the plaint, tlie description of 
the properties in respect of which the resump- 
tion order was passed sets out nine different | 
inams with respective extents of the land^ 
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covered by nine title deeds. The entire extent 
of the land is stated to be 35.67 acres and for 
the purpose of jurisdiction the value of tha 
suit lands is given as Rs. 5000. 

(3) It transpires that before the Revenue 
Divisional Officer nine separate applications 
were filed for resumption, each application re- 
lating to the properties covered by each one of 
the nine title deeds. But the Revenue Divi- 
sional Officer heard all the applications together 
and passed a single order directing the resump- 
tion of the lands apnertaining to the said nine 
inam title deeds. The Collector who heard the 
appeals against this order also confirmed the 
order of the Revenue Divisional Officer by a 
single order of his which is now sought to be 
set aside. 

(4) In a prior suit (O. S No 104 of 1948) 
on the file of the Sub-Court of Madhurai filed 
by the very same plaintiffs against the Province 
of Madras and also two other parties who had 
applied for resumption of the suit lands on 
the ground that the alienations by the service 
holders were void, the contention of the plain- 
tiffs ^ was that the inam title deeds disclosed 
the inam grant to comprise only the melwaram 
and not the kudiwaram, and that in so far as 
the service was being properly rendered, the 
lands having been endowed by Hindu Rajahs 
as manibhams for the purpose of certain service 
in Sri Mulanathaswami temple at Thenkarai 
village of Nilakottah Taluk of Madurai district, 
the resumption was not Legal. In that suit 
however, the learned Subordinate Judge had 
held that the total valuation of the suit pro- 
perties could not be said to be Rs. 10,000 or 
more. But in the present suit the learned Sub- 
ordinate Judge relying upon the finding in the 
previous suit by his predecessor accepted the 
valuation given in the plaint at Rs. 5,000 es- 
pecially in view of the fact that it would make 
no diffyi'ence if the value of the property was 
Rs. 5,000 or above but did not amount to Rs 
10,000 or more. 

(5) After the filing of the plaint, the Court- 
fee Examiner pointed out by means of a check- 
shp that the court-fee of Rs. 15 paid by the 
plamtiffs under Art, 17(A)(1) of Sch. II, Court- 

fees Act (hereinafter referred to as the Act) 
would be Rs. 100 and not Rs. 15. From the 
judgment of the learned Subordinate Judge it 
appears that the plaintiffs conceded that that 
was the coreect position, namely, that instead 
of Rs. 15, the leg^imate court-fee payable on 
the plaint would be Rs. 100. In the checkslip 
put up by the Court-fee Examiner it appears 
that he further pointed out that the valuation 
of the suit lands totalling about 35.67 acres 
in extent at Rs. 5000 was grossly inadequate 
and that each acre would be worth Rs 1000 
and that under Art. 17-A(1) of Sch. II, Court- 
fees Act Rs. 500 should have been paid as the 

COUrt-f&6 -SS th© totsl V3lu© would hsv© 0XC66d* 

ed Rs. 10,000 and more. In the written state- 
ment the defendant-respondent had pleaded 

that a single suit in respect of distinct subject 
which comprised nine different inams covered 
by nine inam title deeds wa§ not competent 
and that different suits should have been filed 
in respect of each one of the inams, that in 
any event the court-fee paid was grossly inade- 
quate, that each inam should have been sepa- 
rately valued at the market value of lands 
and that the court-fee should have been paid 
with reference to each inam, and that a single 


court-fee of Rs. 15 paid by the plaintiffs was 
wholly insufficient in view of the provisions of 
the Act. 

(6) The learned Subordinate Judge who tried 
the preliminary issue and lieard arguments in 
respect thereof also took into consideration the 
check slip prepared by the Court-fee Examiner 
in which the question of valuation and court- 
fee had been raised. No evidence, however, 
was adduced by either of the parties with re- 
ference to the valuation, and, as already ob- 
served, the learned Subordinate Judge proceed- 
ed on the basis of the finding of his prede- 
cessor in regard to the valuation of the pro- 
perties and on a consideration of the material 
available before him, came to the conclusion, 
that since the valuation was under Rs 10,00(1 
the proper court-fee to be paid would be Rs.. 
100 for the suit. But on the question as to 
whether the suit comprised nine distinct sub- 
jects within the meaning of S. 17 of the Act 
or whether it was a single subject that was 
comprised in the plaint, the learned Subordi- 
nate Judge held, agreeing with the contention 
of the respondent that each one of inams cover- 
ed by the title deeds was a distinct subject 
within the meaning of S. 17 of the Act and 
that the mere fact that the Collector for the 
sake of convenience passed a single order and 
the further fact that the suit was similarly, 
instituted as one suit instead of nine suits, 
would not exempt the plaintiffs from their obli- 
gation to pay court-fee on nine declarations as 
they were bound to pray for a declaration in 
respect of each of tne nine inams comprised 
in the nine title deeds and the lands appertain- 
ing to them. Having come to this conclusion^ 
the learned Subordinate Judge directed amend- 
ment of the plaint to incorporate separate de- 
clarations of the same kind in respect of each 
of the nice inams and also directed the ray- 
ment of court-fee of Rs. 100 in respect of each 
of the nine declarations and that Rs. 15 having 
already been paid, a further sum of Rs. 885 
was made payable, within the date stipulated 
by the order of the learned Subordinate Judge. 

It is against this order that plaintiff l peti- 
tioner has now preferred this revision petition. 

(7) There can be no question in this case 
that S. 17 of the Act would govern the case 
and the only question then is as to what is 
the correct interpretation of S. 17 of the Act 
with reference to the facts of the present case. 

S. 17 of the Act is to the following effect : 
“Where a suit embraces two or more distinct 
subjects, the plaint or memorandum of ap- 
peal shall be chargeable with the aggregate 
fees to which the plaints or memoranda of 
appeal in suits embracing separately each of 
such subjects would be liable under this Act.’’ 

This section relates to court-fee payable in res— 
pect of multifarious suits. But unfortunately 
in the whole of the Act the word “subject” has 
not been defined. Whereas in Ss. 7 and 13 of 
the same Act which relate to computation of 
fees payable in certain suits and fees paid on 
memorandum of appeal, the words used are 
“subject matter of the suit”, in S. 17 of the 
Act, the words used are “suit embraces two or 
more distinct subjects”. It is not, therefore, clear 
from the language of the section as such as to 
whether the word “subject” here means and 
includes subject matter or whether it means 
something else. On a reading of the entire 
provisions of the Act as a whole I am inclined 
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to the view that the terminology, namely, “dis- 
tinct subjects” used in S. 17 of the Act should 
be interpreted to mean distinct subject matters 
only, and it should also be understood to mean 
such subject matters as are distinct but which 
can be clubbed togolher in a single suit. Other- 
wise if t.h^ words “distinct subjects” are to be 
construed as including distinct categories of 
subjects taking the word “subject” in a very 
comprehensive sense, then the meaning of S. 
17 would become absurd; for distinct categories 
of subjects could not be embraced in a single 
suit. Obviously, the intention underlying this 
S. 17 seems to be to provide for suits which 
involve multifariousncss and which do not 
otTend against the other provisions of the Civil 
Procedure Code, such as misjoinder of causes 
of action and so forth. 

(8) The question then that arises for consi- 
deration is whether the present suit embraces 
diiferent subject matters or whether it involves 
a single subject matter. The facts of this case 
disclose that there are nine inams granted to 
the Original service holders for performing tlie 
service to the temple and each one of these 
nine inams has been comprised in separate 
inam title deed. The extent of each inam varies 
with llu"; rest and the parties to whom these 
inams have been granted appear also to 
have been distinct individuals. Even so. 
at the time when the inam commissioner issued 
titles in favour of the respective service holders 
for the respective lands, he did so in favour 
of each one of the service holders for the res- 
pective lands, notwithstanding the recognition 
by the Collector of Madurai of the title of 
Kunjana Iyer who had purchased from the 
respective manibhamdars at some time prior 
to 1861. This Kunjana Abyar appears to be 
the ancestor of plaintiffs 2 to 4 and the prede- 
cessor-in-title of the other plaintiffs. At the 
time of the resumption proceedings before the 
Revenue Divisional Officer it also transpires 
that nine separate applications were filed. Only 
the Revenue Divisional Officer and the Collec- 
tor contented themselves with passing a single 
order of resumption in respect of the nine sepa- 
rate service inams and separate title deeds. 
The reason why all the fifteen plaintiffs have 
combined in this suit is also obvious, for they 
want relief in respect of each of the inams 
comprised by a separate and distinct title deed. 
It is not, however, the case that each one of 
the plnintiil's is interested in each one of the 
nine inams. Nor is it the case that all the nine 
inams liolong to all the fifteen plaintitTs jointly 
or in common. So that it is fairly clear that 
the cause of action for each one of the aggriev- 
ed parties among the plaintiffs would be only 
in respect of the inam or the land covered b.v 
the inam title deed in which he is interested 
and he could not hav'^ a cause of action in 
respect of the rest of the items of inams com- 
prised in. the present suit. Therefore the con- 
struction sought to be put upon the terms 
“distinct subjects” occurring in S. 17 of^ the 
Act by the learned counsel for the petitioner 
does not seem to be sound. Whether the items 
involved in the suit are distinct subjects or 
one and the same subject may also be tested 
bv the fact ns to whether, if one of the plain- 
tiffs alone had filed a suit or if a few of the 
plaintiffs alone had filed the suit and a decree 
passed therein in favour of such plaintiffs, it 
. would enure to the benefit of the rest of the 


plaintiffs who have not been parties to the suit. 

Unless and until the scope of the suit is made 
comprehensive enough to include all the nine 
items and unless all the parties interested in 
each of the subject matters of the suit are be- 
fore the Court, any decree or order passed by 
the Court would not be of any avail to set the 
matters in dispute at rest, as regards the other 1 

claimants. The effect of such a procedure ad- j 

opted actually is that instead of each one fil- 
ing a separate suit for a declaration in respect 
of the inam in which he is interested, all the 
interested parties have combined to file a suit i 
in respect of the nine items involved, so that 
in effect it means that there are nine suits in 
respect of nine inams by the parties who are 
respectively entitled to the same and who want 
to assert their claim in respect of it and seek 
a relief from the Court by way of a declaratory 
decree that the resumption ordered by the 
Revenue authorities ought not to _ stand. In 
other words, each one of the parties who is 
interested in the inam is claiming a relief in 
respect of that particular subject matter in 
which he is interested, and seeks a decree from 
the Court to nullify the effect of the resump- 
tion so far as it operates against that parti- 
cular subject matter to \Yhich he has a claim. 

It may be convenient for all such people who 
claims a similar relief on a similar cause of 
action to combine and file a suit and such a 
suit would not amount to a single suit com- 
prising a single subject matter. On the other 
hand, it is a suit of this type that can be called 
a multifarious suit and it is suits of such a 
type that are sought to be provided for by S. 

17 of the Act. Because it is possible to avoid 
multiplicity of suits by combining causes of 
action and parties wthout offending against • 
the provisions of the Civil Procedure Code, it > 
cannot be contended that such suits ceased to 
be multifarious, or that they became suits for 
a single cause of action or they embrace a single 
subject or subject matter. In this view, I think, 
each one of the subject matters, namely, the 
inam comprised by a separate title deed in re- 
spect of which there has been an order of 
resumption should be considered to be a distinct 
subject and the provision contained in S, 17 of 
the Act would attract itself to such a suit. 

(9) The learned counsel for the petitioner 

however, invited my attention to the decision 
reported in — “Arunachala Pillai v. Ponnuswami ■. 
Naidu. AIR 1950 Mad 404 (A), where it has j 
been held that a suit filed by a landholder : 
against the ryots of a village under S. 193. Mad- 
ras Estates Land Act does not comprise “dis- ’ 
tinct subjects” within the meaning of S. 17. 
Court- fees Act. and that where such a suit is 
dismissed and the landholder appeals, the court- 
fee payable is on the total of the annual rente 
of the' immoveable property to which the suit 
relates and not on the aggregate of the court- 
fees separately payable in respect of the rent 
of the holding of each particular ryot calculat- 
ed in accordance with S. 7(x!l (bJ of the Act, 

In this derision Ananthakrishna Aiyar J. 
considered the question as to whether a suit 
under S. 193 of the Madras Estates Land Act 
embraced distinct subjects and has come to the 
conclusion that since the word subject has not 
been defined, it would not be uni'easonable to 
hold that a suit under S. 103 did not comprise 
distinct subjects, and that the suit of the land- 
holder to enhance the rent upon the particular 
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conditions mentioned in that section which 
should all exist before a suit under that section 
can be instituted did not embrace distinct 
subjects within the meaning of S. 17 of the Act. 
Though two other Full Bench decisions of this 
Court and one other Full Bench decision of the 
Calcutta High Court have been referred to by 
the learned Judge in the course of his judg- 
ment, I do not think these decisions throw 
much light on the question at issue in this peti- 
— tion. But one thing is clear, namely, the judg- 
ment of Ananthakrishna Aiyar J. is authority 
only for the proposition that a suit filed under 
S. 193, Madras Estates Land Act, by a single 
landholder cannot be said to comprise distinct 
subjects, and cannot come under the purview 
of S. 17 of the Act. The learned counsel for the 
petitioner has also invited my attention to 
another decision reported in “Thangasami 
Pillai V. Dhanabagiammal” AIR 1950 Mad 155 
(B). In that suit that plaintiff had sued for 
possession of several properties and the prayer 
in the plaint was that the plaintiff should be 
put in possession of the “undermentioned” pro- 
perties through the process of Court and free 
from obstruction of the defendants who came 
into possession under different titles from defen- 
dant 1 who in violation of a trust had alienated 
them. On the question as to whether what the 
proper court-fee payable was, Krishnaswami 
Nayudu J. held that on the allegations in the 
plaint and taking the substance of the plaint 
also into consideration that the suit did not em- 
brace distinct subjects but only one subject as 
claimed in the prayer in the plaint and as such 
S. 17 of the Act was not applicable to it. I 
do not think that the decision in this case applies 
to the facts of the case under revision. A single 
plaintiff suing for possession of different items 
of land in the hands of various defendants has 
been rightly held to be not coming \vithin the 
scope of S. 17 of the Act. But in the present 
case, as already stated, there are fifteen plain- 
tiffs who are not all of them interested in every 
one of the items of the property but are interest- 
ed in distinct items comprised in distinct inam 
title deeds. The only commonality which can be 
postulated in respect of these distinct subjects 
is that the Revenue Divisional Officer and the 
Collector passed a single order of resumption as 
a matter of convenience. This act of passing a 
single order for purposes of administrative con- 
venience cannot be said to take away the dis- 
tinctness of each one of the subjects comprised 
in the suit filed by the plaintiffs for a declara- 
tion that that order should not be held to b^ 
operative against each one of the items of the 
inam. I do not think that the decision has any 
bearing on the facts of the present petition, 

(10) The learned Counsel for the respondent 
however, invited my attention to a decision in 
Haru Bepari v. Kshiteeshbhooshan” AIR 1935 
Cal 573 (C). The ruling in that decision in my 
view applies in all its bearings to the facts of 
tte present case. There several plaintiffs join- 
ed in a suit and prayed for declarations affect- 
ing the title to their respective jotes and for the 
removal of cloud upon their titles occasioned 
by one compromise decree. It was held that 
proceedings of such a kind embrace as many 
distinct subjects as the titles affected within 
the meaning of S. 17 of the Act and separate 
court-fee must be paid for each of them I 
think that the reasoning contained in this 
judgment of a Division Bench of the Calcutta 


High Court is in full accord with the facts 
that obtained in the present petition. This 
decision reviewed the decisions referred to by 
Ananthakrishna Aiyar J. in ‘AIR 1950 Mad 
404 (A)'. The learned Judges have observed; 
“The expression ‘causes of action’ may be 
capable of definition. Indeed, definitions have 
been formulated in the past although the terms 
of one definition have not always been iden- 
tical with those of another, the elements 
varying to suit particular exigency which 
evoked the attempt. Be that as it may, we 
are of opinion that the word ‘subject’ in 
S. 17. Court-fees Act covers a multitude of 
matters which cannot be confined within the 
precise formula. We find it difficult to see 
how distinct causes of action can ever be 
one subject within the meaning of S. 17. 
But the converse does not necessarily hold 
good; for it may well be that a suit based 
on one cause of action alone may neverthe- 
less embrace more than one subject within 
the meaning of S. 17, Court-fees Act.” 

In — ‘Lachmi Nerayan v. Bhupendra Prasad’, 
AIR. 1943 Pat_ 356 (D), a co-sharer landlord 
instituted a suit for rent and paid court-fee on 
his share of rent. He impleaded the remaining 
co-sharer as ‘pro forma’ defendant, but alleged 
that his share of rent was only due. The ‘pro 
forma’ defendant disclosed that his share of 
rerit had also not been paid and that he bOj 
added as a plaintiff and a decree for his share 
of rent also be granted. This was allowed 
on jiis paying court-fee on his claim. The 
suit was decreed in favour of both. The tenants 
preferred an appeal. In the appeal it was held 
by Rowland J. that the claim of the added 
plaintiff was not on the same cause of action 
and was not within the same subject as the 
claim preferred by the original plaintiff and 
that his claim was a separate and distinct 
subject within the meaning of S. 17 of the 
Act. The learned Judge held further that the 
court-fee payable on the Memorandum of 
Appeal, therefore, was equal to the total of 
the court-fee paid by the plaintiff and the 
added plaintiff in the Court below. Though this 
decision does not refer to the earlier decision 
in ‘AIR 1935 Cal 573 (C)’ still it throws con- 
siderable light on the question as to what the 
word “subject” in S. 17 of the Act means and 
what is meant by “cause of action”. Agreeing 
with the views expressed in the aforesaid two 
decisions reported in ‘AIR 1935 Cal 573 (C)’ 
and ‘AIR 1943 Pat 356 (D)’, I am inclined to 
hold that in the present form in which the 
suit stands, the decision of the learned Sub- 
ordinate Judge that the plaintiffs should be 
deemed to have asked for nine separate 
declarations of the same kind in respect of 
each of the nine inams, that the suit as 
framed embraces distinct subjects and that the 
court-fee payable is governed by the provisions 
of S. 17 of the Act is justified. His further 
direction that the plaintiffs should pay court- 
fee of Rs. 100 in respect of each one of the 
nine declarations is also correct, so long as the 
frame of the suit remains what it is. 

(11) This petition is, therefore, dismissed 
with costs. 

B/M.K.S. Petition dismissed. 
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RAJAMANNAR C. J. 

Raja Jagaveera Ramamuthu Kumara Ven- 
kateswara Etappa Naicker Ayyan Avergal, 
Zamindar of Ettiapuram, Appellant v. Perumal 
Reddi and others, Respondents. 

Serond Appeals Nos. 1338 and 1589 to 1671 
of 1946, D/- 6-12-1951. 

Tenancy Laws — Madras Estates Land Act 
(1 of 1908), S. 12 — Scope of. 

If there is a contract or custom in res- 
pect of trees in existence on the date of 
the passing of the Act, the custom or 
contract will prevail. But such a custom 
or contract will not prevail in respect of 
trees coming into existence after the pass- 
ing of the Act. Case law discussed. 

(Paras 2, 6) 

K. S. Champakesa Iyengar and K. C. Srini- 
vasan, for Appellant. 

CASES CITED: 

(A) (’05) 15 Mad LJ 292: 28 Mad 444 

(B) (’98) 21 Mad 136 

(C) (’26) AIR 1926 PC 22: 49 Mad 335 (PC) 

(D) (’15) AIR 1915 Mad 397: 1 Mad LW 881 

(E) (’25) AIR 1925 Mad 490: 21 Mad LW 134 

(F) (’43) AIR 1943 Mad 367: 1943-1 Mad LJ 
88 

(G) (’39) C R. P. No. 2121 of 1939 (Mad) 

(H) (’42) L. P. A. No. 40 of 1942 (Mad) 

(I) (’38) S. A. No. 266 of 1938 (Mad) 

JUDGMENT: This batch of second appeals 

arises out of a batch of suits filed by the appel- 
lant-zamindar of Ettiyapuram under S. 77, Madras 
Estates Land Act, to recover arrears of land rent 
and tree tax due from the several defendants in 
the several suits who held the land and the trees 
under pattas granted to them. There was no dis- 
pute about the land cist, and the controversy was 
only in respect of the right of the landholder to 
claim tree-tax. The case of the landholder so far 
as the tree-tax was concerned was on a two-fold 
basis, viz., custom and contract. The custom plead- 
ed was that the trees were held on lease separately 
& distinct from the land & they w^^re the property 
of the landholders irrespective of whether they 
stood on the holdings of ryots or outside them and 
irrespective of whether they came iirto existence 
before or after 1908. This ciLstom was denied by 
the ryots, bub both the trial court and the learned 
District Judge on appeal have held that there 
was a valid & enforceable custom on the date of the 
passing of the Madras Estates Land Act in 1908 
under which the landholder was entitled to col- 
lect tree-tax not only in respect of trees stantog 
on poromboke land but also on trees standing 
on the holdings of the rj’Ots. It was also in evid- 
ence that according to this custom the landholder 
could grant a lease of trees on the holding of one 
ryot to a person other than that ryot. 

The courts below, however, have confined the 
rights of the landholder founded on this custom 
to the trees which were in existence at the com- 
mencement of the Madras Est^itcs Land Act in 1908. 
They denied his right to levy any tax on the trees 
which came into existence subsequently on the 
holdings of ryots — trees which had either been 
planted by the ryots subsequent to 1908 or which 
grew thereafter spontaneously. The reason for so 
confining this custom was the provision contained 
in S. 12 of the Madras Estates Lr.nd Act. That 
section runs thus: 

“(1) Subject to any rights which by custom or 
by contract in writing executed by the ryot be- 
fore the passing of this Act are reserved to the 
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landholder, every ryot shaU have the right to 
use, enjoy, cut down, carry away or otherwise 
dispose of all trees now in his holding and in 
the case of trees which after the passing of this 
Act may be planted by the ryot or which may 
naturally grow upon tne holding, he shall have 
the right to use, enjoy, cut down, carry away or 
otherwise dispose of them notwithstanding any 
contract or custom to the contrary. | 

(2) It shall be open to a ryot on payment to the 
landholder of such compensation as may be fix- 
ed by the Collector on an application made to 
him in that behalf, to acquire the rights reserved 
to a landliolder by custom or by contract in writ- ' 
ing executed as aforesaid, in any trees which 
were in the holding of the ryot before the pass- 
ing of this Act; 

Provided that nothing contained in this sub-sec- 
tion shall be deemed to affect the rights of any 
third person or to entitle a i-yot to acquire com- 
pulsorily the landholder’s rights to any trees 
included in a tree patta issued by him to a third 
person.” 

(2) The landholder who is the appellant in this 
batch of second appeals once more asserted before 
me his rights to levy a tax even on trees which 
were or might be planted by the ryot or which 
might naturally grow on the holding after the 
passing of the Act by virtue of this custom. I have 
no hesitation in holding that on the plain language 
of section, his contention must be rejected. Section 
12(1) very clearly makes a distinction between two 
classes of trees, namely, (1) “all trees now in his 
holding ’’ that is, trees in the holding of the ryot 
on the date of the passing of the Act; and (2) 
‘‘trees which after the passing of this Act may be 
planted by the ryot or which may naturally grow 
on the holding", that is to say, trees which come 
into existence subsequent to the passing of the 
Act. Tlie word “and” separates these two classes. 

In respect of trees falling in the first catego^ 
the rights of the ryot are subject to any righte 
which by custom or by contract in writing execut- 
ed by the ryot before the passing of the Act w 
reserved to the landholder whereas as regards the 
trees falling in the second class the rights of the 
ryot are absolute and not restricted by the terms 
of any contract or custom to the contrary. The 
words “notwithstanding any contract or custom 
to the contrary” in the second part of the 
sub-section leave no room whatever for doubt. The 
position is. if there is a conti-act or custom in res- 
pect of trees in existence on the date of the pass- 
ing of the Act, the custom or contract will pre- 
vail. But such a custom or contract will not 
vail in respect of trees coming into existence after 
the passing of the Act, In respect of the latter 
class of trees, the r>’ot will have the nght to 
\ise. enjoy, cut down, carry away or 
dispose of them. If the ryot has such absolute rign« 
to the trees. I fail to see how nevertheless thelana- 
holder can claim to levy a tax on them. In my opjniOH 
on a reading of the plain language of the enaev 
ment, the landholder is not entitled to levy W 
tax on trees which come into existence on w 
holding of any ryot after 1908. 

(31 It was said that the custom pleaded and esta- 
blished was a custom which would also comptw 
trees which were either planted or which S^ew 
the holding subsequent to the passing of the Acu 
Assuming that this is the evidence I think tne 
custom to this extent must be held to be mv^)^ 
Such a custom would be directly in co^traventlOT 
of an express statutory provision, and. thereior^ 

cannot be upheld by courts. In ‘Arumu^ 

V, Raja Jagaveera Rama Venkateswara Ettapp*^ 
28 Mad 444 (A), it was held that a custom can oe 
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upheld only so far as it is not in conflict with 
statute law (see also — ‘Fischer v. Kamakshi Pillai’, 
21 Mad 136 (B) ). 

(4) There appears to be no reported decision di- 
rectly bearing on this point. Certain obsen^ations 
in the leading Privy Council case in — ‘Rajah of 
Bamnad v. Kamid Rowther’, AIR 1923 P. C. 22 (C), 
were sought to be relied on by the appellant as 
supporting his contention that landholder could 
have a right by virtue of custom or contract to tax 
trees which came into existence even subsequent 
to the passing of Madras Act, I of 1908. It must 
be said at the outset that their Lordships were not 
called upon to decide this particular question in 
that case. It does not appear from the reports 
of the judgments of the courts below that the 
landholder was there laying any claim in respect 
of trees which came into existence after 1908. 
The suits themselves were filed soon after the 
passing of the Act, within less than ten years of 
it, and it is not likely that any tax claimed in res- 
pect of trees which were not even ten years old. 
Actually it appeals that toddy was being tapped 
from the trees in question. At page 26 their Lord- 
ships say : 

^‘Their Lordships are in entire concurrence with 

the learned Judges as to the results in law if the 

trees are held on what may be called separate 

title. In such a case S. 12 of Madias Act does 

not apply, arid they think that the case cited 

— ‘Murugappa Chettiar v. Ramanathan Chettiar’, 

AIR 1915 Mad 397 (D), was rightly decided.” 

I think it neither safe nor reasonable to apply 
this dictum to all trees on the holding of a ryot 
irrespective of whether they came into existence 
before or after the Act. The scope of this observa- 
tion can be gauged by refei*ence to the ruling 

in — ‘AIR 1915 Mad 397 (D)’, which obviously dealt 
with trees which were on the holding before the 
passing of the Estates Land Act. It was held by 
a Divison Bench of this court that money due as 
tax payable under three pattas was not rent with- 
in the definition of that term in S. 3(11) of the 
Madras Estates Land Act as it then stood and 
therefore the landholder was not entitled to sue 
for the recovery of such amount under S. 77 of the 
Act. The argument in the case was that the trees 
themselves constituted a holding, but that argu- 
ment was not accepted. In the case before us, 
we are not concerned with any pattas issued mere- 
ly in respect of trees. In the pattas with which we 
are concerned, in addition to the cist payable on 

the holding the tax payable in respect of the trees 
on the holding is also mentioned and the aggre- 
gate amount is shown as the amount due under 
the patta. I fail to see how advantage can be 
taken of the general observation of their Lord- 
ships of the Judicial Committee above cited to 
support a claim which runs directly counter to 
the provisions of S. 12(1) of the Act. 

At page 26, their Lordships enumerate the three 
situations in which palmyra trees may be held 
namely : ’ 

(1) They may simply be growing on land which 
is held by a ryot, though no mention of trees be 
made in any lease; <2) they may be growing on 
land held by a ryot but they may be let as a se- 
parate entity in his lease; and (3) they may be let 
to a person on whose land they do not grow. The 
dispute in these second appeals is really in. res- 
pect of trees in the second situation and as re- 
gards which trees their Lordships refused to ex- 
press any opinion. I am imable to derive much 
assistance from the decision of Devadoss j. in — 
‘Soimdararaju Mudaliar v. Venkoba Rao’, AIR 1925 
Mad 490 (E). There is nothing in that judgment 


to indicate that the learned Judge was consciously 
dealing with the claim of the landholder to levy 
tax on trees which came into existence on a hold- 
ing subsequent to the passing of the Estates Land 
Act. The following passage in the judgment does 
not really support the ca^ of the landnoider that 
there could oe a custom even in respect of trees 
which came into existence alter the Act; 

"Tne custom, thereiore, that the trees’ are held 
differently from tne land has been satisfactorily 
proved, and such being the case, when the land- 
lord let the plaintiff into possession of the plaint 
land and reserved to himself the right of hold- 
ing the trees, it is difficult to see how he could 
claun the trees as a part of the land. No doubt 
in ordinary cases, unless there be a custom or 
contract to the contrary, the occupancy tenant 
would be entitled to the trees in his holding- 
where a custom by which the trees on the land 
could be held apart from the land itself, the 

provisions of S. 12 of the Estates Land Act do 
not apply.” 


occLiun iz recognises only a custom in respect of 
trees standing at the date of the passing of the 
Act and not trees coming into existence thereafter. 

(5) Reference was made by learned Counsel, Mr. 
Champakesa Aiyangar, for the appellant to the 
judgment of Somayya J. in — ‘Jankai Bai Ammal 
y Chmiah Nadar’, AIR 1943 Mad 367 (P), and to 
the unreported decision of Krishnaswami Aiyangar 

^^39 (Mad) (G)’. 
But they have no bearing whatever on the question 

yhicn now falls to be decided. In these cases the 

learned Judges were concerned with the question 

whether .ree tax would be rent so as to enable 

the landholder to resort to sunimary procedure 

Land Act. There is 
evidently difference between the view taken bv 

these two learned Judges and the view taken bv 
Leaeh C. J. and Lakshmana Rao J. in — ‘L. P. 

A 4() of 1942 (Mad) (H)’, which was against 
the decision of Byers J. in a batch of second an- 

Nos. 1054 to 1065 of 1940. It is a matter 
of history that at one time the view was that tree 
tax would not be rent so as to enable the land- 
holder even to file a suit under S. 77 to recover 
the s^e in a revenue court and S. 134 had to be 
amended to enable the landholder to resort to the 
provisions of S. 77 for the recovery of tree tax. 


Whether the landholder could have also the right 
to the summary procedui-e under S. Ill etc. of the 
Act to recover arrears of tree tax cannot be said 
to have been finally decided by this Court. But 
that point does not arise for decision in this batch 
(6) The decision, however, of Byers J. in S A 
No. 1054 to 1065 has a bearing on the question now 
under di^i^ion. Having held that the tree tax 

A?i- meaning of S. 3(11) of the Estates 

Land Act, the learned Judge went on to observe 
as follows : 

“^is, however, does not dispose of the matter 
because the tenants claim that the trees were 
planted by themselves and that they are there- 
fore free to enjoy them as they please under S. 

Whether the landholder is en- 
titled to levy rent for the trees must depend up- 
on whether they were in existence prior to the 
year 1908, a question which will have to be decid- 
ed by the trial court.” 


No doubt there is not much of discussion or rea- 
soning, but I agree with this view. In my opinion 
this view follows straight from the language of 
S. 12 of the Act (vide also the decision of King 
J. in — ‘S. A. No. 266 etc. of 1938 (Mad) (I)’ f 
therefore agree with the learned District Judge that 
the defendant ryots are not liable to pay any tax 
for the trees on their holding which have either 
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been planted by them or which have grown spon- 
taneously on tne hoicliiig subsequent to the pass- 
ing ot Madras Act 1 ol 1903. 

(7) Now remain the pre-1908 trees, and I un- 
derstand irom leained Counsel lor the appellant 
that a majority Oi the trees in these cases tall 
under this class. Fortunately lor the landholder 
there appears to be reliable evidence of trees v/hich 
were in e.xisience on the several holdings m 1908 
and belore. There is also evidence as to the trees 
in respect ot which the tax is now bemg claimed. 
The question v/ith which naturally the courts be- 
low were faced was hov/ to ascertain ii the trees 
now in existence were all trees which were in 
existence on trie date of the passing of the Estates 
Land Act of 1908. The courts therefore sought to 
devise a working formula having regard to the 
circumstances of ihe case and the incidents of the 
custom whicn they had found was well established. 
After carefully going through the judgments of the 
courts beiovv. 1 am free to conicss that the scheme 
which they have worked out appears to be sub- 
siancially just and proper. I have, however been 
pcr.-iuaded by the learned Counsel for the c.ppeilant 
to make a slight modification in one or two res- 
pects. 

iCi In understanding the foraiula arrived at by 
the lower appellate court, it is necessary to state 
that the palmyra trees which are the subject mat- 
ter of the Lax are divided into six classes: 

(1) Peeli (sprouts) 

(2) Kuthuvadali ivery young plants) 

(3) Vadah (young trees) 

Tarisse (grown up trees) 

(5) Kattu (trees fit for tapping) 

and 


(6) Paruvam (fruit bearing trees) 

(9) It is common ground that trees in the first 
two classes ere not taxed at all. while tr^s in the 
remaining four classes are taxed at varying rates, 
the highest in the scale being the trees in the 
sixth class. The learned District Judge, in modi- 
fication of the trial court's formula, laid dov/n his 
scheme as follows : 

(1) In cases in which the number of trees of all 
classes in the year 1903 is less than the number of 
trees of the classes 5 and 6 in the year 1935, then 
only the number of the trees in 1908 v;ere liable 
to bo taxed. No exception can be taken to this. 
It is obvious that if the number of trees now in 
classes 5 and G are more than all the trees in 1903. 
then obviously, the remaining must have been 
trees which came into existence after 1908. 


(2) If tiic number of trees existing in 1908 is 
equal to the number of trees in classes 5 and 6 
m the year 1935, then such number would be the 
number of trees liable to be taxed. Here it is 
objected on behalf of the appellant that the test 
is not quite proper for this reason. It is said 
that the trees which fell, say. in class 1 or 2 in 
1908 would remain in classes 3 and 4 in the year 
1935 and might not have reached classes 5 and 6 
and so it would not be equitable to exclude the 
trees in classes 3 and 4 in the year 1935 and it 
is onlv if in taking the trees in classes 3. 4, 5 
and 6 their number is eaual to the number of trees 
of all classes in 1908 that the same number could 
be adopted. I do not think that there is any 
force in this contention so far as trees in class 3 
in the year 1935 are concerned. It is only the 
young trees which are grouped in class 3. trees 
which are probably 10 to 15 years old. Now. it 
cannot be said that trees of this age in 1935 couM 
have existed in 1908. So they cannot be taken 
into account. I am not so certain, however, about 
the trees in class 4. There is evidence that the 
trees which would reach such maturity as to be 


included in class 4 would continue to remain in 
class 4 for several years before they could be put 
in class 5 or 6. I am inclined to agree with this 
and therefore I hold that in case the total num- 
ber of trees of all classes and whene'er I say 

trees of all classes, I include not only trees which, 
were taxable in 1908 but also trees in the first 
tw'o classes which were not taxable but which 
however were in existence — is the same as the 
total of the trees in classes 4, 5 and 6 in the year 
1935. then the number of such trees is liable to 
be taxed. 

(3) Tlien, as regards the other contingency of 
the number of trees in 1908 being greater than the 
number of trees in 1935, here again, the trees in 
what classes should be taken into account is the 
question. The learned District Judge took into 
account only the trees in classes 5 and 6. For the 
reasons stated immediately above, I think here 
again the trees in class 4 also should be taken in- 
to account. If the number of trees in 1908 is 
greater than the number of trees in classes 4, 5 
and 6 in 1935, then the number of the latter alone 
is taxable. I quite realise that there is a certain 
amount of arbitrariness about this division. But 
that is inevitable. I believe that this is the fairest 
solution possible without negativing to any large 
extent the rights of both the parties. In accord- 
ance with this formula the rights of the landholder 
should be w’orked out. The appellant shall file 
a separate statement in respect of each suit on 
the basis of this judgment. 

(10) In the result these second appeals are al- 
lowed in part to the extent indicated above. The 
appellant will be entitled only to the Court-fes 
and the printing expenses incurred by him from 
the respondent. Leave refused. 

B/D.H. Appeals partly allowed. 
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Vnrada Pillai. Appellant v. Sriramalu 
Rcddiar and another, Respondents. 

Appeal No. 475 of 1949, D/- 13-8-1952. 

Hindu Law — Alienation — Mortgage by 
father — Right of after-born son to qiiestion. 

A member of a joint family must be 
content with the family estate as he finds 
it at his birth or at any rate he cannot 
complain of anything done before the 
period of gestation. Upon this rule, there 
is engrafted an exception to the effect that 
if the child who objects to the alienation 
of his Droperty comes into existence or is 
conceived after the alienation, but during- 
the life of a child born or conceived be- 
fore the alienation, then that overlapping 
of the two lives enables the later born 
child to contest the validity of the father’s 
act. AIR 1945 PC 1, Relied. AIR 1925 PC 
204. Considered: AIR 1940 Mad 691 and 
AIR 1936 Mad 440. Referred. (Para 5) 

Further, if the eldest member or the 
managing member has not filed a suit ^ to 
set aside an alienation within the period 
of limitation provided by the law, the right 
of the other members of the coparcenary 
to challenge the alienations is not taken 
away. Each son has an independent right 
to question the alienations. The right to 
Question the alienation arises in an indi-- 
vidual member of the coparcenary not by 
virtue of his being a managing member 


1963 


but in his character as son and that indi- 
vidual right cannot be controlled by any- 
thing which the eldest or the managing 
member has done or has failed to do. AIR 
1925 PC 33, Ref. (Para 7) 

M. S. Venkatarama Ayyar, for Appellant; A. 
Doraiswami. for Respondents. 
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JUDGMENT: Plaintiff is the appellant. As 

^ mortgage he instituted O. S. No. 50 
of 1948 on the nle of the Subordinate Judge’s Court 
Chingleput, against defendants 1 and 2 who are 
the minor sons of one Subbaraya Reddi, for a 
mortgage decree on a mortgage executed by Sub- 

n favour of one Munuswami Reddi on 

^7-1925 for Rs. 4000 and assigned by Munuswami 
Redai in the plaintiff’s favour on 15*4-1943. Sub- 

_i ' . bree sons, one Dasu Reddi who 

s auv-e and who is not made a party, and defen- 
dants 1 and 2 who are minors and are represented 

nn Subbaraya died in 1944. 

On 29-11-19M his eldest son Dasu Reddi executed 

a^ release. Ex. A. 8, taking away his one-fourth 
share and releasing his rights in the joint family 
and Its properties. Exhibit A. 8 makes it clear 
that thereafter he shall have only blood relation- 
ship and that there shall be no right as regards 
assets and liabilities. ® ^ 

(2) It may be necessary to refer to the transac- 
tions which led to the mortgage and tlie assign- 
ment. Subbaraya Reddi was possessed of 28 acres 
47 cents nanja and punja lands which are stated 
to be his ancestral properties, and on 24-7-1920 by 
Ex. A. 3 he executed a usufructuary mortgage in 
favour of Munuswami Reddi the mortgage in the 

July 1920 under Ex. A. 4 there was a further mort- 
gage for Rs._ 250 on 2 acres only, all the 23 acres 
47 cents havmg been mortgaged under the usufruc- 

20-7-1921 subbaraya 
^ddi sold 7 acres 52 cents out of the properti^ 

mortgaged under Exs. A. 3 and A. 4 to the mort- 

Munuswami Reddi for Rs. 2800. The sum 

of 2800 was paid by Munuswami Reddi by ad- 

due on the mortgages. Exs, A, 3 and A. 4 and the 
balance of Rs. 675 was appropriated towards thi 
debt due by Subbaraya to Munuswami Reddi on a 
promissory note dated 5th November 1920 The 
entire consideration of Rs. 2800 for the sale was 
thus accounted for. After the lapse of about four 
years, on the 9th July 1925, Subbaraya Reddi pur 

^““"swarni Reddi 6 acres 34 cents 
out of the 7 acres 52 cents sold by him on 28-7 lQ9i 

deed being Ex. A. 7. On the same date Subbarava 
Reddi executed a simple mortgage in favou^of 
Mun^wami Reddi, the vendor Sd^ Ex a 7 
and the mortgagee under Exs. A. 3 and A. 4 mor/’ 
gagmg 25 acres 32 cents including the 6 acres 34 
cents purebred by Subbaraya under Ex. A 7 on 
that date. The consideration for the sale and the 
mortgage was provided in the foUowing manner® 

^. 3000 was the sale price for the sale under Ex 
nf Of which Rs 2038 was included as part 

Of the consideration of Rs. 4000 in the mortg^e 
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Ex. A. 1. For the balance Munuswami adjusted a 
sum of Rs. 880 towards the amount due under a 
promissory note executed by Subbaraya in favour 
of Munuswami and the balance of Rs. 82 is stated 
to have been paid in cash by Munuswami Reddi to 
Subbaraya. As for the sum of Rs. 4000, which is 
the mortgage amount under Ex, A. 1 Rs. 2038 had 
been accounted for and the balance of Rs. 1962 
represents the amount of principal and interest 
due on another promissory note executed by Subba- 
raya Reddi in favour of Munuswami Reddi dated 
31-10-1922. 

(3) The plaintiff obtained an assignment of this 
mortgage Ex. A. 1 on 15-4-1942. Ex. A. 2. and the 
suit is on that assignment and the mortgage Ex. 
A. 1, The defence on behalf of the minors was 
that their interests in the properties which are 
joint family and ancestral properties, are not 
bound by the mortgage and so far as their share 
IS concerned no decree can be passed as tiie aliena- 
tion is not binding on them. The lower court 
agreed v/ith the contentions on behalf of the 
minors and passed a decree only against an un- 
Qivided half of the suit properties, i.e., to the extent 
of the share Subbaraya was possessed of on the 
date of the alienation. The right of the minors to 
Question the alienation is stated not to have been 
disputed seriously in the lower court. But Mr. 

M. S. Venkatarama Aiyar, learned counsel for the 
appellant, raised the question and urged that the 
right to dispute the alienation on behalf of the 
minor defendants depended on the right of the 
eldest son Dasu Reddi to attack the alienation, 
but siiiC6 Dasu Reddi is stat-ed to have impliedly 
consented to the mortgage, it is not open to the 
minors to raise the question once again. I am un- 
able to find in the evidence as to any consent, ex- 
pressed or implied, given by Dasu Reddi to’ the 
transaction of the mortgage, and as such it may 
be taken that there was no consent on th® part 
of any of the sons to this alienation. 

(4) The position of minor defendants 1 and 2 is 
different from the position of Dasu Reddi as de- 
fendants 1 and 2 were bom subsequent to the 
alienation, while Dasu Reddi was alive even on the 
date of the alienation. Dasu Reddi was not a 
party to the mortgage and in 1940 he separated 
himself from the family and ceased to have any 
interest in the family properties and thereafter 
the joint family consisted alone of Subbaraya and 
the sons who were bom subsequently, in these 
circumstances where an alienation is made by a 
father before the birth of the sons whether* if 
will be open to the after-bom sons to question the 
alienation, is the matter, that requires to be con- 
sidered in this case. 

(5) The right of the sons to the property which 
they acquire as coparceners by birth cannot be 
disputed, but they not having been bom on the 
date of the alienation, are they precluded from 
questioning the binding nature of the alienation 

sion Of the Pnvy Council in ~ ‘Lai Bahadur v 

hfhflvp ** (^^ understood 

to have laid down that the right to chaUenge aliena- 
tions of family property is confined to the copar- 
ceners bom and aUve on the date of the alienation 
and that such a right to a coparcener who was born 
subs^ue^ to the alienation is deni^ even though 
on nis Dirth he acquires a share in the family pro- 
perty. Mayne, 11th Edn. on Hindu Law observed 
at page 502 with reference to this decision, that 
the point was not considered and it may not be 
the question. 

It would be against the whole current of Indian 
authorities which were neither referred to nor 
considered and cannot therefore be deemed to 


it 
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be overruled. If, however, the observation means 
that coparceners born in the family subsequent 
to an alienation before the death of the other co- 
parceners who could challenge it have no right to 
the property and consequently no right to chal- 
lenge the alienation, it would conflict with what 
was said by the Board in — ‘Ramkishore v. Jai- 
narayan', 40 Ind App 213 (PC) (B) as well as 
with the cardinal principle of Hindu law. The 
coparcenary which is interested in the property, 
not- validly alienated, is continually enlarged by 
births as it is diminished by deaths. Where A 
makes an invalid alienation of the family pro- 
perty. his sou B is entitled to object to it, not 
because he is in existence but as he is equally 
interested in it. The property is not effectively 
carried away from the family except to the ex- 
tent of the father’s .share in the. provinces in 
which he could alienate.” 


So far as Madras i.s coacerned, it would be open to 
a father to alienate his share in the property; but 
the right of the son to question the alienation would 
depend (not?) on. the circumstance whether he was 
born or not on the date of alienation, but whether 
he has acquired an interest, by reason of his birth, 
in the property. This is made clear by the obser- 
vations of the commentator at page 502. that the 
right to challenge is only by reason of the interest 
in the family property and it is a right in every 
member of the coparcenary for the time being. As 
long as that right exists in the coparcenary, it 
would seem immaterial whether the son was alive 
at the date of the alienation or born subsequently. 

It is pointed out by Mayne that the question must 
be deemed to have teen decided, as it appears to 
be. bv reason of the latest decision of the Privy 
Council in — ‘Panchaiti Akhara Udasi Nirwani v. 
Surajpal Singh’, AIR 1945 PC 1 (C> where their 

Lordships observed : . . ^ .r -i 

“It is asserted that a member of a joint family 
must be content with the family estate as he 
finds it at his birth or at any rate ho cannot 
complain of anything done before the period of 
gestation. Upon this rule, it is admitted, there 
is engrafted an exception to the effect that If 
the child who objects to the alienation of his 
property comes into existence or is conceived 
after the alienation, but during the life of a 
child born or conceived before the alienation, 
then that overlapping of the two lives enables 
the later born claild to contest the validity or 

the father’s act." * 

In this case, there is the overlapping of the two 

lives, the lives of defendfints 1 find 2 the liff* 
of Dasu Reddi as lie was born on the /late of 

alienation and he is still alive. In cni 

Reddi v. Lakshmi Narasimham’. AIR 1940 Mad 691 
(D). a Bench of this court, though it did not 
expressly decide the question that arises for tetei- 
mination in this cose, however, was inclined to 
the view taken by the commentator of Mayne s 
Hindu law, and this is evident from the obsfu'va- 
tlons of Venkataramana Rao J. at page 694 where 
the learned Judge says as follows: (while refemng 
to a decision of a Bench of this Court in 
weswara Rao v. Surya Rao’, AIR 1936 Mad 440 > ■ 

‘‘They express an opinion that if before the aftei- 
boni son is born, the sons in existence were to 
die. the right is lost to the afterbom son though 
the right to set aside an alienation may be 
within the time from the date when the cause 
of action accrued to the sons in existence. This 
seems to be in conflict with the view expressed 
in Mavne’s book, at page 513. where it is stated 
that it is a right in every member of the copar- 
cenary for the time being and as long as that 
right ‘in the coparcenary exists it would be im- 
material whether he was alive on the date of 
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the ahenation or bom subsequently. Much may 
be said in favour of either view and it may be 
that that view expressed in Mayne’s book is 
sounder. The scope of the Privy Council d'''*’ 

Sion in — ‘AIR 1925 PC 264 (A)’ may require 
consideration.’* 

(6) The other question which may have to be 
considered in examining the rights of afterbom 
sons to question the alienation made by their 
father before their birth is whether the failure on 
the part of the elder son within the period of limi- 
tation would be a bar to the right of the subsequent 
bom sons. Mayne in his book deals with this ques- 
tion at page 497 : 

"Where a suit to set aside a father's alienation b;. 
sons who were in existence at the date of aliena- 
tion is barred, it is equally barred as to sons 
who were born subsequent to the alienation for 
they do not acquire a fresh cause of action.’ 

This is based on the decisions referred to at tne 
footnote, mainly, the Privy Council decision in — 
■Ranodip Singh v. Parmeshwar’. AIR 1925 PC 33 
(P). The commentator proceeds to state as fol- 
lows : 

"Conflicting views have been expressed on the 
question whether when a suit to set aside an 
alienation by an elder son is barred, a suit by a 
younger son is also barred under Ss. 6 and 7 of 
the Limitation Act. In — ‘Jawahir Singh v. Pcai 
Parkash*. 53 LA 36 (G). the Privy Council held that 
though a suit to set aside an alienation by the 
elder of the two sons would be barred on tbe 
ground that he had attained majority more than 
three years of his majority to recover possession 

of the property would not be barred t^cre 

a son brings a suit to set aside an alienation of 
ancestral property within the meaning of Art. 
126 of the Limitation Act. he brings it in his 
character as son and not in his character as 
managing member. The right of the manager to re- 
present the coparcenary as a whole cannot extend 
to his representing the rights of individual co- 
parceners to challenge alienations made by one 
or more members of the coparcenary. Where 
several coparceners are entitled to set aside an 
alienation, the view that if the managing mem- 
ber is barred from bringing the suit, the other 
coparceners are also barred is open to doubt.” 

(7) If therefore the eldest member or the 
managing member has not filed a suit to set aside 
an alienation wiUiin the period of limit arion pro- 
vided by the law. the right of the other member 
of the coparcenary to challenge the alienations fe 
not taken awav. As pointed out by the learned 
commentator, the right to question the alienation 
arises in an individual member of the coparcenary 
not by virtue of his being a managing member but 
in his character as son and that individual neht 
cannot, be controlled by anything which the eldest 
or the managing member has done or has failed w 
do. It appears to me that the correct and 
able view to be taken in such cases consistent wn 
the principles of Hindu law is that each son hW 
an independent right to question the allenaaow 
irrespective of the fact or otherwise of the eld^ 
or managing member having failed to asK w 
alienation to be set aside within three 
attaining majority. In the present case, howew 
that question would not arise for the re^ 
Dasu Reddi had separated himself from the fam 
and had ceased to be a member of the 
only two sun’iving members of the joint 
being defendants 1 and 2. The fact or 

the nUenation is immaterial of the right oldei^ 
dants 1 and 2 to question the suit ® 

that view I agree with the lower court that dei^ 
dSmU 1 and 2 are entiUed to dispute the aUenatKP- 
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(8^ But Still tile question remains {o be considered 
whether the lower court's fincling that the mortgage 
Ex. A. 1 is not binduig on the minor defendants 'as 
neither being for necessity or beneht is correct. The 
^leai-ned Judge observed that the property being 
ancestral property the alienation of ancestral pro- 
perty for purpose of new property is prima facie 
not a necessity. If it is a matter of benefit, it is 
to be aUeged and proved in this case there is 
no evidence let in to show that the joint family 
. was benefited by the reconveyance, and in his opi- 
nion special facts must be alleged and proved to 
show that the alienation was one for necessity or 
was beneficial to the minors. 

(9) It will be necessarj- to analyse Vv^hat is the 
effect of this mortgage, whether it can be said to 
have been necessai 7 . supporled by legal necessity 
or whether it cuuld be said to be beneficial or v/he- 
ther in any event the defendants have not suffered 
by such alienation. The entire property of the 
family was mortgaged to Munuswami Reddi in 1920 
When the principal debt under the mortgages was 
Rs. 4250 in 1921, Subbaraya apparently considered 
It beneficial in view of the debt not having been 
discha^ed, to dispose of a portion of his property 

^ acres 52 cents for Rs! 
2800 out of which Rs. 2125 was paid towards earlier 
nwrtgages. What he did subsequently was to repur- 
chase 6 acres 34 cents out of the 7 acres 52 cents 
tor a sum of Rs. 3000 under which he got the pro- 
wnich was sold away except one acre and 
odd, and discharged the entire debt due by him on 
a promissory note to the extent of Rs. 800. By the 
mortgage Ex. A. l he created a liability of Rs 4000 
out of which Rs. 1962 represents the amount due 

^^22 executed by the father 
which however is not aUeged to be not binding on 
the minors since it cannot be so alleged as it ap- 
^ars to be an antecedent debt the balance of Rs 
2038 alone being a liability incurred afresh This 
traction of mortgage may be viewed in two ways 

7 acres 58 cents by sale in 1921 but 
gained to the extent of Rs. 2125, being the part 

purSe EjT^A^? f h ^ mortgages, and by the 

puicnas6 Ex. A. 7 the family gamed 6 acrp«; "^4 rpnf-c 

property sold by them’ 

iTnWii? of Rs. 2038. What was originally a 

habihty to the extent of Rs. 2125, which was dis- 

’thf ’'mort- 
gage to the extent of Rs. 2038; there has been no 

increase of burden on the famUy. Propertfes as 

originally held were retained, the debt continuing. 

reILn thn c^n-'idered in this manner ; By 
4 “ A ^7 ”?°rtgage ajid the sale, Exs 

s™,r£ "f,7 ?„s‘t oS 

00/10 J 880 amounting to Rs 

-842 and out of the sum of Rs. 4000 only a sum 

of Rs. 1158 is a new liability created iindnr 

mo^age for which the recompense is a property 

be ^saW^tn t ^ .'™able to see how it ^uld 
^ said to be a transaction by which the mton^ 

dered the securing back of the family proo^« 

benefit of the family not only gettincr 

dAht properties but consolldaUng tol 

debte then due and making the entire 
hable under a mortgage which he executed Ex A i 

I am unable to ^ree with the leaiied ’jud 4 '/n 

his conclusions. This is not one of the trampptin.!.^ 
Which c<^ld be put on the same category as sales 
^properties by managers or fathers to the 

of purchasing other properties which ^ 
generally not cognized by courts, inasmuch as a 
father is not allowed to speculate by sale and nur 
chase of Joint family properties. ^s 

1958 Mad./113 & 114 


come Within that category. it is a transaction 
wnica the fatner felt was and appear.s also to be 
one necessai 7 / in the interests of the family to 
secure back to the family properties which had been 
lo.st and to consolidate the family liabiime.s by the 
cxecuticn of a fresh mortgage on the entire pro- 
perties. In that viev.^ the mortgage Ex. A. 1 is 
binding on the minor deiendants. 

( 10.1 The appeal is allowed and a decree for the 
amount claimed will lie pa-sed. Time for redern^ 

tion 3 months. Appellani's cost is fixed at Rs 300 
including Court-fees. 

B/H.G.P. ' Appeal allowed. 

AI.R. 1953 MADRAS 897 (Vo3. 40, C. N. 351) 

RAJAMANNAR C. J. AND VENKATA- 

RAMA AYYAR J. 

Ku®ma^: gSS =“»““> 

,»TS/. ■” “»■ "1= »' 

I^t^tters Patent (Madras), Cl 1 

— Constitution of India, Art. 215 — Plaint filed 

On Onginal Side — Power to return for repre- 
sptation — Practice of High Court — (Prac- 
— High Court (Madras) ). 28 Mad 21 fi 

tMad^Di^ented^from®'. 

express provision in 
M®..) the rules framed by the 

Madras High Court for the return of a 

u" Original Side of the 
High Court when it is found that the Court 
has no jurisdiction to entertain the suit 
the Court has inherent power to make an 
order directing the return of the plaint if 
It IS necessary for the ends of justice or 
to prevent abuse of the process of Court 
For the purpose, however, of preserving 
the proceedings taken in the High Court a 

should be made 
and filed in place of the original which is 
returned. 8 Bom 313 (FB) and AIR 1934 

^ Not foil 

AiR 1916 Bom 227, Ref. (Paras 12, 13) 

Ordinarily a Court would be loath to 
depart from a practice which has been in 
vogue in that Court for a long time. But 
when it is not clear why the nractice 

returning the plaints' filed 
on the Original Side of the High Court 
was followed, and when insistence on a 
continuation of the practice is likely to 
lead to great hardship and injustice, there 
IS no reason why the practice Should not 
be put an end to. 28 Mad 216, AIR 1927 

«» O' 

i'iH -fr'”" 

imply that it has no power to return any 

and especially so 
a plaint w^ch it has no jurisdiction to 

There Is nothing either in the 
Patent or in any Statute which 
makes It incumbent on that Court on its 
Original Side to retain on Its file even 
plaint which ought not to have been pro- 
perly presented to it. (The characteristics 

01 a Court of Record discussed). 

Anno: C. P. C., O. 7, R. 10 N. 10. 

G- A Chellappa Nadar, for Plaintiff; A 
Narasimhacharl, for Defendant. 
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CASES CITED : 

(A) (»34) AIR 1934 Rang 342: 12 Rang 432 

(B) (’84) 8 Bom 313 (FB) 

(C) (’05) 28 Mad 216 

(D) (’21) C S No 420 of 1921 (Mad) 

(E) (’27) AIR 1927 Mad 846; 50 Mad 770 

(F) (’84) 8 Bom 380 

(G) (’16) AIR 1916 Bom 227: 40 Bom 473 

RAJAMANNAR C. J. : The applicant filed a 
suit on the original side of this court for the 
recovery of a sum of Rs. 6720 alleged to be due 
on a promissory note executed by the defen- 
dant in favour of his mother. The defendant 
pleaded ‘inter alia’ that the court had no juris- 
diction to entertain the suit as the defendant 
was a permanent resident of Bangalore and 
the promissory note and the endorsements 
thereon were made outside the limits of the 
original jurisdiction of this court. Thereupon, 
the applicant took out an application praying 
that the plaint which he had filed should be 
returned to him. In the affidavit filed by him 
in support of the application he stated that in 
order to enable him to pursue his remedies it 
is necessary that an order should be made 
directing the return of the plaint to him and 
this court had jurisdiction to return the plaint 
for presentation to the proper court once it 
found it had no jurisdiction to entertain the 
suit. The application came on before Pancha- 
pakesa Ayyar J. who heard counsel on both 
sides and directed the papers to be placed be- 
fore me for constituting a Full Bench to con- 
sider this point. I have however thought it 
was unnecessary to constitute a Full Bench be- 
cause there was no conflict of decisions of 
Division Benches in our Court, 

(2) The question for decision as framed by 
Panchapakesa Ayyar J. is as follows : 

“Whether a Chartered High Court has not got 
inherent powers under S. 151, C. P. C. to re- 
turn a plaint entertained by it in the exer- 
cise of its ordinary or extraordinary origi- 
nal jurisdiction for presentation to the pro- 
per court for the ends of justice despite the 
provisions of Order 49, R. 3, C. P. C,” 

(3) Order 7, R. 10(1) of the Code provides 
that a plaint shall at any stage of the suit be 
returned to be presented to the court in which 
the suit should have been instituted. Order 
49, rule 3 of the Code declares that this rule 
among other rules shall not apply to any 
Chartered High Court in the exercise of its 
ordinary or extraordinary original civil juris- 
diction There is no rule similar to O. 7, rule 
10 of the Code made by this Court in the exer- 
cise of its rule-making powers. The position 
therefore is that there is no express provision 
in the Code or in the rules framed by this 
court for the return of a plaint filed on the 
Original Side of this court when it is found 
that this court has no jurisdiction to entertain 
the suit. It therefore becomes necessary to 
consider whether S. 151 of the Code can be 
invoked, that is to say, whether it can be held 
that this court has inherent power to make an 
order directing the return of a plaint if it is 
necessary for the ends of justice or to prevent 
abuse of the process of court. 

(4) There is very little or direct authority on 
this question. The only decision in which it is 
specifically discussed is that in — ‘Bhaiyat v. 
L. Chong Kha:, AIR 1034 Rang 342 (A) in 
which Leach J. as he then was. held that al- 
though Order 7. R. 10, Civil P, C. does not 
Bpply to the High Court, it may by reason of 
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its inherent powers direct that the plaint shall 
be returned to the plaintiff so that he may file 
it in the proper court if it finds that it has no 
jurisdiction to entertain the suit. The learned 
Judge based his decision chiefly on the fact 
that it would be unjust to require a suitor, 
who has filed a suit in a court in the belief 
that he would obtain from it an adjudication 
on his claim but could not do so because the 1 
court had no jurisdiction, to pay another I 
court-fee in the circumstances. He relied upon 
the observations of West J. in — ‘Prabhakar- 
bhat V. Vishwambhar’, 8 Bom 313 (FB). That 
learned Judge said : 

“Whether a court-fee on the institution of a 
suit has been paid in a court which cannot 
possibly afford the relief sought, it does not 
seem consistent with sound principle that the 
plaintiff should be condemned to lose the 
fee thus paid or that he should not be allow- 
ed to ask without paying a second fee for an 
adjudication from a court which can really 
give one.” 

With great respect to the learned Judge, I 
agree with him in this view. 

(5) Mr. Narasimhachari who appeared for 
the defendant and opposed the application re- 
lied on two things, (1) the uniform practice of 
this court and (2) this court being a Court of 
Record. So far as I am aware, the practice on 
the Original Side of this court undoubtedly 
has been not to return the plaints in suits 
which the court finds it has no jurisdiction to 
entertain. The reason for this practice is not 
however very clear to me. 

(6) In — ‘Abdul Karim v. Badrudeen’, 28 
Mad 216 (C), Moore J. observed: 

“As has already been pointed out the court 
has no jurisdiction to try the suit as brought. 
Such being the case as it does not appear to 
me to be advisable to permit the plaint to 
be amended as prayed for, the only course 
open to me is to dismiss this suit. I should 
have preferred to have returned the plaint 
for presentation to the proper court under 
S. 57, Civil P, C. but this I have no power 
to do (Vide S. 638).” 

Ramesam J. apparently was of the same opi- 
nion, and for the same reason, C. S. No. 420 
of 1921 (Mad) (D), for the learned Judge re- 
fers to Or. 49, R. 3. In — ‘Maharaja of Pitha- 
puram v. Ramarao’, AIR 1927 Mad 846 (E), 
Wallace J. refers to the practice of this court 
not to return a plaint once filed on the Origi- 
nal Side of this Court. Ordinarily I would be 
loath to depart from a practice which has been 
in vogue in this court from a long time. It 
may be the practice did not result in great 
hardship because till recently the court-fees on 
the original side were much below the court- 
fees in the mofussal which were levied under 
the Court-fees Act. Then again, when a plaint 
is returned by a (Zourt to be presented in the 
proper court, that plaint should ordinarily be 
presented as it is to the proper court. That 
obviously could not be done if this court had 
returned the plaint before the recent rule 
which made the provisions of the Court-fees 
Act applicable even to suits instituted on the 
Original Side of this Court. Be that as it ma^ 
it is not clear why this practice was follov^ 
and when insistence on a continuation of this 
practice is likely to lead to great hardship ana 
injustice I see no reason why we should not 
put an end to the practice. 

(7) The other ground pressed upon by Mr. 
Narasimhachari is based on the fact that this 
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court is a court of Record. Clause 1 of the 
Letters Patent says so, and Art. 215 of the 
Constitution runs as follows : 

“Every High Court shall be a Court of Re- 
cord and shall have all the powers of such a 
court including the powers to punish for con- 
tempt of itself.” 

This leads us to an enquiry as to what is a 
Court of Record and what are its special fea- 
tures and to find out if any of those features 
inevitably leads to the conclusion that a plaint 
once filed in such a court should always be re- 
tained in that court. In Halsbury’s Laws of 
England, 2nd Edn., VoL 8, at pages 527-528, we 
have the following information regarding a 
Court of Record : 

“Another manner of division is into courts of 
Record and Courts not of Record. Whether a 
court is a Court of Record or not depends on 
whether it has power to fine and imprison, 
whether for contempt of itself or for other 
substantive offences. Courts of Record are 
such as have been expressly made so by 
statute or by implication of a statute, that 
is by having statutory power to fine and 
imprison, and courts of record at common 
law. These latter are such civil courts as 
have power to hear and determine, according 
to the course of the common law actions in 
which the debt, damages or value of the pro- 
perty claimed is forty shillings or above and 
such criminal courts as have power to fine or 
imprison. Courts not of record are those 
civil courts in which the proceedings are not 
according to the course of common law (ex- 
cept such as have been made courts of re- 
cord by statute). All courts of record, with 
the exception of the courts of the counties 
palatine, are courts of the King, even though 
a subject or corporation has the benefit of 
the court, as in the case of borough and city 
courts of record. The proceedings of a court 
of record, preserved in its archives are call- 
ed records, and are conclusive evidence of 
that which is recorded therein.” 

In the footnote (e) at page 528 we have the 
following further information : 

“Record is a writing or Parchment, wherein 
are enrolled Pleas of Land or Common 
Pleas, Deeds, or Criminal Proceedings in 
any court of record; but in courts not of re- 
cord as Admiralty Courts, Christian Courts, 
Baron etc., their Registry of proceedings are 
not properly called Records, But courts of 
held hy the King’s Grant are courts of 
Record ( Termes de la ley, sub voce re- 
cord.) See also Jacobs* Law Dictionary, Sub 
Voce, Record. Records are no longer keot on 
parchment.** 

(8) The learned Advocate-General referred 
us to passages in Holdsworth*s History of Ens- 
hsh law dealing with the History of the con- 
cept of a Court of Record. The learned author 
points out that the technical conception of a 
Court of Record was not ready made but was 
of slow growth. He cites from. Maitland who 

“The distinctions that we still draw between 
courts of Record and courts that are not of 
record take us back to very early times 
when the King asserts that his own word as 
to all that has taken place in his presence 
IS incontestable. This privilege he commu- 
nicates to his own special court; his testi- 
mony as to all that is done before him is 
conclusive.** 


The essential point of difference appears to be 
that the formal records of the King’s court 
cannot be disputed, whereas this is not so with 
inferior courts which keep no formal records. 
“It is the infallibility of its formal record 
which is the earliest mark of a Court of Re- 
cord. But gradually the Court of Record 
developed other characteristics. Its record 

was kept upon a parchment roll It 

alone could fine and imprison. And this 
characteristic which was perhaps one of the 
latest to be developed is its most important 
characteristic at the present day.” (Holds- 
worth, Vol. V, p. 158). 

One aspect of the doctrine of estoppel is estop- 
pel by matter of record, and the principle upon 
which this class of estoppel depends is that 
matters solemnly recorded by the King’s court 
must be accepted as proof, so that no averment 
to contradict them can be received. The record of 
the King’s Court could not be denied, though the 
judgments of other courts could be. This dis- 
tinction is the foundation both of the contract 
between courts of record and courts not of 
record and of this branch of the doctrine of 
estoppel. All matters recorded by the King’s 
court, and authenticated by its seal— not only 
judgments but also other transactions enrolled 
thereon — were records and were accorded the 
same conclusive effect (Holdsworth, Vol. IX 
pages 147-148). But it was always understood 
that statements in pleadings on which no judg- 
ment had been given would not estop (Vol IX 
page 150). 

(9) It appears clear to me from the authorities 
above cited that the fact that this court 
is a court of record does not neces- 
sarily imply that it has no power to 
return any document presented to it and 
especially so a plaint which it has no jurisdiction 
to entertain. There might have been an im- 
pression that as a court of Record this Court 
should keep on its file all the proceedings before 
U. But there is nothing either in the Letters 
Patent or in any Statute which makes it incum- 
bent on this court on its Original Side to retain 
on Its file even plaints which ought not to have 
been properly presented to this court. 

(10) Mr. Narasimhachari, learned counsel for 

us to certain observa- 
tions of Bayley J. in — Tn re Bai Amrit’, 8 Bom 
380 (F). The decision in that case is of very 
little interest to us after the Full Bench decision 
in ‘8 Bom 313 (FB)* (B) and in view of the 
language of O. 7, R. 10, Civil P. C. Though the 
case related to a second appeal filed in the Hi eh 
Court of Bombay, that is. on its appellate side, 
the learned Judge adverted to the practice 
obtaining on the -Original Side of the Coiir^t 
According to him, the practice on the Originai 
Side had been not to return plaints excent nn 

to fhe provfsio^s of 
the Civil Procedure Codes of 1877 and 1882 

corresponding to Order 7, R. lo and Order 49, 

R. 3 (1) of the present Code and also to certain 
earlier rulings of the Bombay High Court. The 
learned Judge expressed the view that the 
practice followed m the court was based on good 
pounds. One of these grounds was that the 
Court ^ was a Court of Record. The learned 
Judge s conclusion, in so far as it related to the 
matter before him, namely, a memorandum of 
second appeal, is no longer good law, having 
regard to the provision in Order 7, R. 10 of the 
Code of 1908. But with great respect to the 
l^eamed Judge, I do not agree with him that it 
follows from the circumstance that the Char 
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tercel High Courts are Courts of Record that 
plaints filed in such courts should be retained 
in the said courts, even when they cannot be 
the subject-matter of a trial in those courts. 


(11) Assuming that it is necessary to preserve 
carefully the proceedings taken in a Court of 
Record, we see no reason why the suitor should 
lose the benefit of the Court-fee stamps which 
he had affixed to the plaint filed by him m a 
wrong court. A memorandum of appeal filed 
in this court can certainly be returned if it is 
found that this court has no jurisdiction to 
entertain the appeal. Such a memorandum is 
never retained on the file of this court, in spite 
of the fact that this court is a court of record. 
Logically there should not be any differenco 
between a Memorandum of appeal filed on the 
Appellate Side of this Court and a plaint filed 
on the Original Side of this Court. Apparently 
the practice on the Original Side of the Bom- 
bay High Court had changed since the days of 
— ‘8 Bom 380’ (F), because we find in — 
‘Sewaran Gokaldas v. Bajrangdat Hardwar’, AIR 
1916 Bom 227 (G), Maclcod J., sitting on the 
Original Side directing a plaint to be returned 
to the plaintiffs for presentation in the proper 
court after holding that the High Court had no 

jurisdiction. 

(12) After giving my full consideration to the 
matter, I am of opinion that it is open to this 
court to direct the plaint to be returned to the 
plaintiff for presentation to the proper court 
when this Court finds that it has no jurisdiction 

to entertain it. 


(13) For the purpose, however, of preserving 
the proceedings taken in this court a verified 
copy of the plaint can be made and filed m 
place of the original which is returned. I accord- 

I ingly direct the plaint in this case to be returned 
! after a copy of the plaint has been made and 
filed in place of the original. 

(14) The applicant shall pay a sum of Rs. 
100 to the defendant towards costs of the pre- 
sent application as well as the costs of prior 
applications on which the Court made an order 
that the costs therein should be costs in the 


cause. 

(15) VENKATARAMA AYYAR J.: I agree 


A/D.R.R. 


Order accordingly. 


30th June 1947, paying therefor the vearly 
rent of Rs. 6111 (Rs. Six thousand one 
hundred and eleven only) to be paid vearly 
in advance.” During the accounting year 
the assessee paid a sum of Rs. 6111/- as 
the annual rent to the Government under 
the said deed and claimed deduction of the 
same: (Para 3) 


t! 

C 


Held that the item of expenditure was 
a revenue and not capital expenditure and 
that the assessee was therefore entitled to 
deduct the same. AIR 1949 PC 311, Ap- 
plied; 1939-7 ITR 652 (FB) (Mad), AIR 
1934 Mad 617 (2), AIR 1937 Mad 300, Con- 
sidered, Case law Ref. (Para 16) 

Tests to determine capital and revenue 
expenditure indicated. Case law Ref. 

(Paras 5, 6 and 7) 

Anno: Income-tax Act, S. 10 N. 13, 16. 

M. Subbaraya Ayyar, for Applicants; C. S. 
Rama Rao Sahib, for Respondent. 
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FULL BENCH 

SATYANARAYANA RAO, 

AND BAIAKRISHNA AYYAR JJ. 

K. T. M. T. M. Abdul Kayoom and an )ther. 
Applicants v. Commr. of Income-tax, Madras. 
Respondent. 

Case Referred No. 57 of 1950, D/- 2-4-1953. 

Income Tax Act (1022), S. 10 (2) (xv) 
Capital and Revenue expenditure. 

The assessee. a registered firm carrying 
on business in chanks, for the purpose ot 
its business, had to engage divers to collect 
chanks from sea, which are sold after 
sorting. There was an agreement between 
the Director of Industries and Commerce, 
Madras, and the assessee the material por- 
tions of which were as follows; “The les- 
sor hereby prant unto the lessees the full 
free and exclusive right, llbery and autho- 
rity to fish for, take and carry away all 
the chank shells in the sea off the coast 
line for a ooriod of three years ending 


ORDER OF REFERENCE PER SATYANARA- 
YANA RAO J. ; To answer the reference it Is 
necessary that the decision of the three Judges of 
tills Court in — ‘Abdul Kayum v. Commr. of In- 
come-tax*. 1939-7 ITR 652 (Mad> (Afi sliould be re- 
considered in the light of the later decision of the 
Judicial Committee in — ‘Mohanlal Hargoviixd v. 
Commr. of Income-tax’. C.P. & Berar. Nagpur’, AIR 
1949 P. C. 311 (B>. It may be obsen-ed that the 
decision of the Special Bench in — T939-7 I. T. R. 
652 (Mad) (A)’, has reference to this ver>’ assessee. 
who carried on the same business as he Is now 
can'^'ing on. A Division Bench of this court ob* 
serv^ed on an earlier occasion in — ‘Devarajulu 
Chetti and Co. v. Commr. of Income-tax’, AIR 1950 
Mad 718 at p. 724 (Cl. that the decl^on In — 
Commr. of Income-tax v. Chengalvoraya Mudaliar’. 
AIR 1934 Mad 617 (2) (D), and in — 'Chengalaro)^ 
Chett.iar v. Commr. of Income-tax (Mad)\ AK 
1937 Mad 300 (E\ require reconsideration in the 
light of the decision of the Judicial Committee in 
— ‘AIR 1949 PC 311 (B)’. We. therefore, direct tm 
this matter be placed before the Hon’ble the Cl^ 
Justice for constituting a Full Bench to dispose 

of tills reference. 
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ORDER OP THE FULL BENCH: 

(2) Under S. 66(1) of the Indian Income-tax Act 
the following question v/as referred to the High 
Court for decision: 

“Whether on the facts and circumstances of the 
case, the payment of the sum of Rs. 6111 made 
by the assessee under the terms of the agree- 
ment entered into with the Director of Indus- 
tries and Commerce, Madras, on 9-11-1945 was 
not an item of revenue expenditure incurred in 
the course of carryiiig on the business of the 
assessee and, therefore, allowable under the pro- 
visions of S. 10 of the Indian Income-tax Act.” 

In view of the decision of the Judicial Committee 
-n — ‘AIR 1919 P. C. 311 (Bj’, and the decision re- 
lating to the same assessee, which covers the pre- 
sent dispute m ~ ‘1939-7 ITR 652 (Mad} (A)’, 
which followed the earlier decisions of this Court 
in — AIR 1934 Mad 617 (2) (D/, and — ‘Chenga- 
Ivaraya Chettiar v. Commr. of Income Tax’, AIR 
1937 Mad 300 (E), it was thought necessary when 
the matter came before a Division Bench, to place 
it before a Full Bench. The case was, therefore, 
posted before us for decision. 

(3) The relevant facts appear from the statement 
of the case by the Appellate Tribimal. The asses- 
see is a registered firm carrying on business in 
chanks. For the puipose of his business, the 
assesseee had to engage divers to collect chanks 
from the sea, which are sold after sorting. On 
9-11-1945, there was an agreement between the 
Director of Industries and Commerce, Madras, 
and the assessee, the material portions of which 
are as follows: 

“Tne lessor hereby grant unto the lessees the 
full free and exclusive right, liberty and autho- 
rity to fish for, take and carry away all the 
chank shells in the sea off the coast line of the 
South Arcot district including the French Kup- 
pams of PondicheiTy more particularly described 
in the schedule here to hold the premises to the 
lessees from the 1st day of July 1944, for a 
period of three years ending 30th June 1947, pay- 
ing therefor the yearly rent of Rs. 6111 (Rs. 
six thousand one hundi*ed and eleven only) 
to be paid yearly in advance, the first payment 
to be made within 15 days from the date of 
intimation of acceptance and the second & third 
payments to be made on or before the 15th June 
1945 and 1946 respectively, at the Government 
Treasury at Tuticorin or Madras." 

During the accounting year ending with 30-6-1945, 
the assessee paid a sum of Rs. 6111 as the annual 
rent to the Government under the said deed and 
claimed deduction of the same. The Income-tax 
officer, treating it as capital expenditure, disallow- 
ed It and, in doing so, he followed the decision, 
which relates to the same assessee and reported in 
— T939-7 ITR 652 (Mad) (AY. The appeal to the 
Assistant Commissioner was unsuccessful. On fur- 
ther appeal, the Tribunal thought that the matter 
was covered by the decision of the Judicial Com- 
mittee in — ‘AIR 1949 P. C. 311 (B)’. but as there 
was an earlier decision of a Full Bench of this 
Court relating to the same assessee they felt that 
they were bound by it. In the result, the appeal 
was dismissed and, at the instance of the assessee 
the aforesaid question was referred to this court. 

(4) On behalf of the assessee, Mr. Subbaraya 
Aiyar, the learned advocate, contended that in view 
of the decision of the Judicial Committee in — 
'AIR 1949 PC 311 (B)’, the decision of the Full 
Bench in — T939-7 ITR 652 (Mad) (A)’, must be 
taken as overruled, including the earlier decision 
of this court, which were followed by the Full 
Bench. 
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(5) Under S. iO(2)(XVJ of the Incometax Act, 
“Any expenditure (not being in the nature of 
capital expenditure or pei*sonal expenses of the 
assessee) laid out or expended wholly and ex- 
clusively for the purpose of such ousiness, pro- 
fession or vocation’’, 

is deductible. 

If it is a capital expenditure, the deduction can- 
not be allowed. So, the question is whether the 
deduction claimed by the assessee is capital ex- 
penditure or revenue expenditure. The expres- 
sion “capital expenditure" is not defined in the 
Act but it has to be understood in a business sense 
except in so far as there may be rules of construc- 
tion applicable to it. Vide — ‘AIR 1949 PC 311 
(bV. There is a considerable volume of case law 
both in England and in India on this subject but 
they do not enable us to lay do\vn a definite and 
tangible test to distinguish capital expenditure 
irom revenue expenditure and di*aw the boundary 
line between the two. The decisions however are 
of considerable assistance in deducing certain rele- 
vant general principles, which afford guidance in 
deciding whether on the facts of a case the ex- 
penditure under consideration falls under the one: 
head or the other. No useful purpose would there- 
fore, be served in examining critically the innumer- 
able cases English and Indian which have consider- 
ed the question from one aspect or the other. But 
some of the decisions, which have become land 
marks in deciding the question, may be usefully 
referred to. 

It may be taken that until 1926 1. e., until the 
decision of Viscount Cave, Lord Chancellor in — 
'British Insulated and HeLsby Cables Ltd. v. Ather- 
ton’, 1926 A. C. 205 (F;. even a v/orking principle 
for the guidance of the courts was not firmly 
established. In that case, however, Viscount Cave, 
Lord Chancellor formulated a test, which, with 
slight variation, has ever since been follow^ed both 
in England and in India. Tlie Lord Chancellor 
considered that the opinion of Lord Dunedin in 
— ‘Vallamborosa Rubber Co. v. Farmer’, (1903) 

5 Tax Cas 529 (G)’ 

“that in a rough way I think it is not a bad 
criterion of what is capital expenditure as against 
what is income expenditure to say that capital 
expenditure is a thing that is going to be spent 
once and for all, income expenditure is a thing 
that is going to recur ever^ year" 
was not a decisive test applicable to every case. 
According to Viscount Cave, the test is : 

"But when an expenditure is made, not only once 
and for all, but with a view to bringing into 
existence an asset or an advantage for the en- 
during benefit of a trade, I think that there is 
very good reason (in the absence of special cir- 
cumstances leading to an opposite conclusion) for 
treating such an expenditure as properly attri- 
butable not to revenue but to capital.” 

Lord Atkinson in the same case stated that the 
word “asset” need not be confined to something 
material. Romer, L. J. in — ‘Anglo Persian Oil 
Co. V. Dale’, (1932) 1-K. B. 124 at p. 146 (H), ob- 
served : 

“It should be remembered, in connection with 
this passage (refeiring to the above passage of 
Viscount Cave) that the expenditure is to be 
attributed to capital if it be made with a view 
to bringing an asset or advantage into existence. 

It is not nqcessary that it should have that re- 
sult. It is also to be observed that the asset 
or advantage is to be for the ‘enduring’ benefit 
of the trade. I agree with Rowlatt J. that by 
‘enduring’ is meant ‘enduring in the way that 
fixed capital endures’. An expenditure on ac- 
quiring floating capital is not with a view to ac- 
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quiring an enduring asset. It is made with 
a view to acquii-ing an asset that they may 
be turned over in the course of trade at a com- 
paratively early date. Nor, of course, need the 
advantage be of a positive character. The ad- 
vantage may consist in the getting rid of an 
item of fixed capital that is of an onerous cha- 
racter, as was pointed out by this Court in — 

• •Maliett V. Stavely Coai and Iron Co.’, (1928) 
2-K. B. 405 (I)." 

(Gj Lord Sands in the — 'Commrs. of Inland 
Revenue v. Granite City Steamship Co., Ltd.’. 
(1027) 13 Tax Cas 1 at p. 14 (J), laid down yet 
another test, which has also been adopted in a 
number of cases. , 

“Broadly speaking, outlay is deemed to be capital 
when it is made for the initiation of a busi- 
ness, for extension of a business or for a substan- 
tial replacement of equipment.” 

This undoubtedly helps to determine whether the 
expenditure is a capital expenditure and whether 
the asset is a capital asset or not. if an amount 
is spent for starting a business, or if the business 
is already existing to extend and expand the busi- 
ness or even if it be to replace substantial machi- 
nery and other equipment of the business, it would 
undoubtedly be a capital expenditure. 

Another principle is to find out whether the ex- 
penditure is in I'Glation to the fixed or circulat- 
ing capital. In the former case, it will be expen- 
diture of a capital nature while in the latter it 
will be revenue. Fixed capital is what the owner 
turns to profit by keeping it in his own possession 
while circulating capital is w'hat he makes profit 
of by allowing it to rotate in the business. The 
circulating capital, which is turned over in the 
business in the process of being tunied over yields 
profit or loss. Fixed capital is not involved di- 
rectly in the process of the business. It only affords 
a source from and out of which the profits are 
produced. A man's stock-in-trade in his business 
is circulating capital whereas the plant and machi- 
nery, which are fixed and which are used in the 
manufacturing process, are capital assets. If a 
person however is a trader in machinery and plant, 
his stock-in-trade will be the plant and the machi- 
nery. It all depends upon the nature of the trade, 
which a person carried on, whether the capital 
employed in the business is fixed capital or is 
circulating capital. If a man buys and sells goods, 
the goods are his stock-in-trade. Instead of di- 
rectly selling the goods, he may use it as raw 
material for the manufacture of finished goods 
which he sells in the market. 

Another distinction, which is emphasised in the 
cases is betw'cen the purchase of the source from 
which the material is taken, which becomes direct- 
ly the stock-in-trade or which is utilised in the 
piocoss of manufacture as raw’ mate- 
rial for the production of the finished goods, 
which are subsequently marketed and the purchase 
o! the material itself, w'hether it is raw material 
which is utilised in the manufacturing process or 
it is goods which are directly sold without submitt- 
ing it to any manufacturing process. A dealer in 
pyidy or coal may buy the land or the coal mine, 
w'liich produces the paddy or coal in which case 
the outlay in acquiring such an asset will be capi- 
1'i] (xpenditure as he becomes the owner of a 
fi.xod capital asset. If. on the other hand, instead 
of buying the land itself, be buys the crop ready 
for harvest or the coal, which is drawn from the 
mine, the purchase will be only of the goods and 
not the source from which the goods are produced. 
The amount spent in such a case wall be normally 
treated as revenue expenditure ns such goods are 
his stock-in-trade. 
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(7) It is not always easy to draw the line so ^ 

clearly on the facts of every case as in the illus- ‘ 

trations above stated. Taking for example the ' 
three decisions of this court, which are more or 

less analogous to the present case, in which a 

view against the assessee’s contentions was taken 
the difficulty in applying this test to the facts of 
each case will be evident. ‘AIR 1934 Mad 617 (2) 

(D)’, was a case in which the assessee entered into 
an agreement with the Government for the excava- 
tion of lime shells from certain Government lands. 

Under that agreement, he was to have the ex- 
clusive privilege of excavating chunam shells with- 
in the area specified in the agreement for a period 
of three years on condition of his paying a sum of 
Rs. 27750, in twelve equal quarterly instalments for 
the privilege conferred upon him. The document 
was in the form of a lease. The point raised was 
whether the sum so paid could be treated as re- 1 
venue expenditure and was a permissible deduc- ; 
tion. The answer given by the Full Bench was 
thatitv/as a capital expenditure. The terms of the ' 
agreement were construed as not constituting the 
assessee the purchaser of the lime shells as the 
lime shells w'ore not previously exc.xvated and heap- 
ed up the land and the amount paid was not rent 
in any sense of the term notwithstanding the fact 
that it w'as payable in instalments. “The amount 
was not used" in the language of Bowen L. J. 
said the learned Judges “for the purpose of the 
concern but was utilised to acquire the concern”. 

Reference was made in the judgment to the 
decision of the House of Lords in ~ ‘Smith and 
Sons V. Moore'. (1921) 2-A. C. 13 (K). The ap- 
pellant's father in that case carried on business 
as a shipping and coal agent for a number of years. 
Prior to the death of the father, the appellant ac- 
quired the business under his father's trust dis- 
position and settlement on the terms of taking 
over the assets of the business at a valuation but 
without paying anything for goodw’ill. The assets 
included certain forward coal contracts made by 
the father with several colliery owners for the 
delivery of coal in periodic instalments at prices, 
which were favourable to the purchasers. The ap- 
pellant valued these coal contracts at £30,000 
and claimed in arriving at the profits of the busi- 
ness chargeable to excess profits duty, to deduct 
the said suih as part of the purchase price of 
the stock-in-trade. It was held by Lord Haldane 
and Lord Sumner that it was not a permissible 
deduction as it was capital expenditure. The rea- 
soning adopted by the House of Lords was that 

when he acquired the business of the father, it 

was not by selling the contracts but by retaining 
them that he was able to employ the circulating 
capital by buying imder them. Though the con- 
tracts were of short duration, they were 
part of his fixed capital and the fact 

that he paid a price for them made no 

difference. That principle was applied in the case 
before the Full Bench and it was therefore held 
that the expenditure, i.e., the rent paid was a capi- 
tal expenditure, which could not be deducted. This 
was followed in — ‘AIR 1937 Mad 302 (E). It was 
also a case in which the assessee got the exclu- 
sive right to excavate shells under a contract with 
the Government; the term of this contract was 
similar to this one in the previous case. The learn- 
ed Judges thought that the case before them was 
indistinguishable from the case in — 'AIR 1934 
Mad 617 (2> (D)’. 

(8) On behalf of the assessee. the contention was 
raised that in the document in the case the 
ment was described as “annual lease amount” wm 
that made a difference between that case and the 
earlier case in — 'AIR 1934 Mad 617 (2) (D)» 
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as thereby the agreement became a rental agree- 
ment. The contention was repelled with the ob- 
servation that the words “annual lease amount” 
occurring in the document did not make any mate- 
rail difference and that the transaction was exact- 
ly similar to the one, which was considered by the 
learned Judges in — ‘AIR 1934 Mad 617 (2) (D)‘, 
with reference to the present assessee, the earlier 
decision in — ‘1939-7 ITR 652 (Mad) (A)’, decided 
in cii'cumstances similar to the present case that 
the expenditure was capital expenditure. The 
learned Judges followed two earlier decisions. At 
p. 657, their Lordships observed : 

“Now in the present case what the assessee paid 
for was the right to v/in conch shells. He was 
not purchasing the right to any specified quan- 
tity of conch shells. It was meiely the right 
to win what he could from the beds where the 
conch shells v;ere lying. What he got v;as the 
means of obtaining the material for his busi- 
ness, not the material itself. This case is clear- 
ly governed by the decision in — ‘AIR 1934 Mad 
■617 (2) (D)’ and — ‘AIR 1937 Mad 300 (E)’." 

(9) The decision in — ‘Golden Horse Shoe (New) 
Ltd. V. Thurgood’, (1934) 1 K. B. 548 (L), was dis- 
tinguished as in that case the dumps were part of 
stock in trade of the company. The test applied 
by Romer L. J. was “Are the dumps the raw mate- 
rail of the appellants’ business, or do they merely 
provide the means of obtaining that raw material?” 
In my opinion, they are the raw material itself 
So that the distinction drav/n by the learned 
Judges between the decision of the English Court 
of Appeal and the case before them was that in 
the case before them the quantity was not specifi- 
ed ^d what was acquired was the means of ob- 
taining material for the business and not the mat^ 
rial itself. The lease of course was obtained under 
an agreement with the Government. Whether this 
view is correct, is the question now before us. 

(10) On behalf of the assessee, Mr. Subbaraya 
Aiyar contends that this opinion is not sound in 
view of the decision of the Judicial Committee 
in — ‘AIR 1949 PC 311 (B)’. The appellants in 
that case were manufacturers of beedies and for 
that purpose ‘Tendu’ leaves were required which 
were obtained by them under short term contracts 
with the Government and other owners of forests 
entered into by them wholly and exclusively for 
their business. In consideration of a sum payable 
in instalments, the privilege to pick and carry 
away the leaves was granted to them. The ques- 
tion that arose for decision was whether the pay- 
ments -made under the contracts were allowable 
deductions, being expenditure on revenue account 
and not on capital account. The answer of the 
Privy Council was that it was an allowable deduc- 
tion. The contracts in the case were construed 
as conveying no interest in land and no interest 
in the trees and the plants. 

“They simply and solely conferred upon the gran- 
tees the right to pick and carry away the leaves 
which of course implied (observed Lord Greene) 
the right to appropriate them as their own pro- 
perty. The small right of cultivation given in 
the first of the two contracts is merely ancillary 
and is of no more significance than would be, 
e.g., a right to spray a fruit tree given to the 
person who has bought the crop of apples. The 
contracts are short-term contracts. The picking 
of the leaves under them has to start at once 
practically at once and to proceed continuously.” 

The fact that the contracts conferred an exclusive 
privilege upon the assessee was treated as a mat- 
ter of no significance. It was observed that as 
there was no definition of capital expenditure in 
the Act, it must be construed in a business sense 
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unless that sense is excluded by the rules of con- 
struction applicable to it. Viewed in that light, their 
Lordships had no doubt in holding that in a busi- 
ness sense the expenditure was expenditure on re- 
venue account and not on capital account in the 
same manner as if the ‘tendu’ leaves had been 
bought in a shop. Lord Greene observed : 

“Under the contracts it is the tendu leaves and 
nothing but the tendu leaves that are acquired. 
It is not the right to pick the leaves or to go 
on the land for the purpose. Those rights are 
merely ancillary to the real puipose of the con- 
tracts and If not expressed would be implied 
by law in the sale of a growing crop.” 

It was also pointed out that the cases relating 
to the Purchase of leasing of mines, quarries, 
deposits of brick earth, land with standing timber 
etc., were of no assistance in deciding the ques- 
tion before their Lordships. Two decisions how- 
ever were relied on before their Lordships. One. 
was the decision in — ‘Alianza Co. v. Bell’, (1904) 
2KB 666 (M), which was affirmed by the Court of 
Appeal in — ‘(1905) 1-K. B. 184 (N)’, and by the 
House of Lords in — ‘(1906) A. C. 18 (O)’. In that 
case, the asse&see acquired the right to work and 
develop a bed containing a material called caliche, 
which was utilised in the manufacture of nitrates 
and iodine. The case was treated as one analog- 
ous to the purchase or leasing of a mine and, 
therefore, the expenditure for the privilege con- 
feiTed was treated as capital expenditure. “The 
claim", it was observed, "was one equivalent to a 
claim to deduct the expenditure made in acquii'- 
ing the land for it was a claim to deduct the 
amount carried year by year to a sinking fund 
set up to meet the exhaustion of the caliche. This 
case appears to theii* Lordships to bear no resembl- 
ance to the facts of the present case, which re- 
sembles much more closely the case described and 
distinguished by Channell J. at page 673 of the 
report in — *(1904) 2-K. B. 666 (M)', of the cost 
Of material worked up in a manufactory.” “That”, 
said the learned Judge is a 

“current expenditure and does not become a capi- 
tal expenditure merely because the material is 
provided by something like a forward contract, 
under which a person for the payment of a lump 
sum down secures a supply of the raw material 
for a period extending over several years.” 

(11) The other case was the timber case — ‘Kauri 
Timber Co., Ltd. v. Commissioner of Taxes’, (1913) 
A. C. 771 (P). The importance of this case is 
two-fold. It was not a company which carried on any 
manufacturing business. Its business consisted sole- 
ly of cutting and disposing of timber. Under a lease 
for 99 years, the company acquired a right in 
certain timber bearing lands, it also purchased 
standing timber in other cases. The case was 
treated as analogous to a case w'here the source 
from which the material proceeded, was acquired 
for when the land was acquired the expenditure 
undoubtedly was capital expenditure. Where stand- 
ing timber was purchased, it was an interest in the 
land was purchased as the purchasers had the 
right to allow the trees to grow as long as they 
liked. The case was, therefore, distinguished on 
the ground that there the interest in land itself 
was conveyed under the document. From the judg- 
ment of Lord Shaw in that case, the following pas- 
sage was extracted in the judgment of the Judicial 
Committee : 

“So long as the timber, at the option of the com- 
pany remained upon the soil, it derived its sus- 
tenance and nutriment from it. The additional 
growths became ‘ipso jure’ the property of the 
company.” 


Abdul Kayoom v. I.-T. Commr. (FB) 


90-1 Madras 


t 


Ar.DUL Kayoom v. I.-'L’. Commix. (FB) 


A. 1. B. 


That emphasises the fact that what was acquired 
in that case wSvS the land itself; which was the 
soiivce iruiii which the timber was obtained. 

(12) The case, tiierefore, was distinguished by 
Lord Creene for ho stated at p. 313 — ‘(AIK 1949 
PC 311 (B>’) thus: 

“In Uie present cese, the trees were not acquired, 
nor were the leaves acquired until the appoihuits 
had reduced them into iheir o.va possession and 
(nvnersiiip by picking them, liie iwo cases can. 
Ill liicir Lordships opinion, in no sense be re- 
garded ;;s comparable, ii ine ‘tendu' leaves had 
been .‘dored in a mcrcham's godown and che 
appellants nad bought the right to go and fetch 
them and so reduce then into their pa.ssession 
and^ ownership, it could scarcely have been sug- 
gested that the purchase price was capital ex- 
penditure. Their Lordships see no ground in 
principle or reason for diiferentiating the present 
ca^o irom that supposed.” 


(13) '6o that notwitlistaiiding the facts, that the 
quantity oi ‘tendu’ leaves purchased was uncer- 
tain and imdefined, and there w^as also the addi- 
tional burden of going upon ihe land and picking 
the leaves, it was held by the Judicial Committee 
tiiat the contract was one for the purchase and 
sale of goods. It is as if the leaves were in the 
godown and were purcha.sed by the assessee and 
appropriated by him for his business. 


(14) In our opinion, the facts in the case before 
the Judicial Committee are indistinguishable from 
the facts of the present case. In one case, the 
leaves had to be picked from the trees by going 
upon the land while in the other case the chanks 
had lo be collected and gathered by diving into 
the sea. It is impossible to construe the documents 
in the present case as confeiTing any interest in 
that portion of the sea from w^hich the exclusive 
right of wimiing of chanks was confen'ed upon the 
assessee. 

(15) A similar view w-as taken even prior to the 
decision of the Privy Council in three cases of the 
Lahore High Court. Tw'O of them related to salt- 
l>etre viz., In rc, 'Paramanand Haveli Rem' 1945-13 
ITR 157 (Lah) (Q), which was follow'cd in — 
‘Commr. of Income-tax, Punjab v. Bhojraj Hari- 
chand', 1946-14 ITR 277 (Lah) (R), which also 
relate to salt-petre. These decisions were again 
considered in a later Full Bench of that court 
in — 'Ecnarsidas Jagannath v. Commr. of Income- 
Tax', AIR 1947 Lah 162 (S). in which Mehr Chand 
Mo.hajan J. delivered the judgment of the coiu’t. 
The learned Judge formulated the tests after a 
lull consideration of the decisions Englisli and 
Indian and came to the conclusion that where an 
assessee, who was a manufacturer of bricks obt-ain- 
cd ecrlain lends on lease for the purpose of digging 
the earth for the manufacture of bricks up to 3 
lo 3 \ fet't, the puiunents made for the privilege con- 
foned was revenue expenditure, which was a per- 
missible deduction. It is unnecessary to quote in 
exicnso the summary of the law contained in that 
jiidgiiiont e,f ixagos 1G4 and 165 of the report. 
With great respect to the learned Judge, we think 
that the test laid dov/n in that decision for arriv- 
ing at the conclusion that the payments were debit- 
able io revenue account and not to capital account 
lays down the lav/ correctly and is in consonance 
with the decision of the Judicial Committee in 
-- ‘AIK 1940 PC 311 (B)’. The principle of that 
decision would equally apply to the case before 
us. We resp'^clfully follow the reasoning of the 
learned Judge. 

(IG) On b('haU of the Commissioner of Income- 
tax. Air. Rama Rao Sahib, the learned advocate, 
strongly relied upon the decision of the Chief 
Justice and Yahya Ali J. in — 'Commr. of In- 


come-tax. Madras v. Siddareddi Venkatasubba Reddi v 

and Bros.’, AIR 1949 Mad 568 (T), which was given i 

before the decision of the Judicial Conuiiittee i' 

and contended that the principle of the decision t 

in AIR 1949 PC 311 (B)’, applies only to raw 1 
material acquired for or in connection with a i 
manufacturing process, and as in the present case ' 
the a.socssee was merely a dealer in chanks with- 
out subjecting them to any manufacturing pro* I 
cess, the principle of — ‘AIR 1949 Pc 3 li (B)’, 
should not be applied. The learned CJhief Justice 
in — ‘AIR 1949 Mad 563 (T)’, elaborately consider- 
ed the decisions bearing upon the point and dis- 
tinguished the cases cited before liim, observing 
that the principles therein laid down did not ap- 
ply to the business of an assessee. who did no 
manufacturing business, i.e., the test laid down 
in the English cases and the Indian decisions 
would apply orJy if the raw material is acquired 
in the course of the manufacturing business. This 
is clear from his observations at page 575. l 

In the case before the lea,rned Judges, the asses- ^ 
sees, who were doing the business of vanning mica 
and selling it after refinement, entered into an 
agreement, under which in consideration of the 
payment of sums of money in instalments, they 
obtained the mining rights in different plots of 
land. The duration of the agreement was from 5 
to 9 years. Tlve decision was that, as the asses- 
sees were not canning on any manufacturing busi- 
ness. and there was no sale of any raw material, 
and as their business consisted in winning and 
selling mica, and for that purpose they acquired 
mining rights in various places, the money ex- 
pended for the acquisition of such rights was capi- 
tal expenditure. We do not, however, think that 
there is really any distinction between acquiring 
raw material for a manufacturing business and 
acquiring material for the piuTX)se of sale. As 
pointed out, already, the floatii^ or cuxulating 
capital may consist of raw materials to be worked 
up in the case of a business of manufacture, and 
of manufactured articles pimchased and sold in 
the case of a selling business. When goods are 
bought for purposes of sale, the business is carried 
on with them, and it is on the turnover of these 
& their replacement by further goods that the trader 
makes his profits or loss. Consequently, if money 
is invested for the purchase or acquisition of goods, 
which form the stock in trade, i.e., the circulating 
and floating capital of the business, such as ex- 
penditure is a necessary and proper deduction in 
computing the profits' of the business. If what 
was acquired under tlie contracts in the present case 
was not a fixed asset or a permanent or enduring 
advantage but merely certain goods, viz., chanks.. 
then, wh.ether they were required for any manufac- 
turing process or for sale would not, in principle, 
mak-' any difference. 

Tae questioi^^thcrcfore. to be decided is, not whe- 
Uicr they were acquired for arq,' manufacturing 
princess of the assessee but whether what was 
ac.iuircd was a capital asset or was merely a stock 
in trade. If it was merely the purchase of goods 
ar.d did not involve the acquisition of the source 
fi'GJm which the goods are produced, the amount 
so; spent for the acquisition of the goods by pur* 
cli'se would be revenue expenditure. From the 
jutigment of Lord Greene of the Judicial Com- 
mit t-ee, it is clear that the acquisition of the 
‘tendii leaves was treated like a purchase of the 
goods from a godown and though the question 
(Is expenditure of this character made in acquir- 
ing one of the raw materials of the appellants 
nianiifaclurc capital expenditure wnthin the mean- 
ing of this Act?) was formulated, no point was 
made of it in the actual decision of the case. The 
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vei-y timber case, viz., — ‘(1913) A. C. 771 (P)’, 
referred to by Lord Greene was not a case of a 
manufacturer. I'iiu usee's business in that case 
consisted of merely cutting and selling timber. 
Had not the Judicial Committee on the facts of 
that case come to the conclusion that what was 
acquired was not interest in the land but was 
merely the purchase of timber, the amount ex- 
pended in acquiring the timber would have been 
clearly from a revenue expenditure. 

Lord fohaw at page 773 in that report quotes 
fz’om Saunders’ Reports the foilov/ing passage : 

“The pilnciple of these decisions appears to be 
this : that whatever at the time of the contract 
it is contemplated that the purchasers should 
derive a benefit from the further growth of the 
thing sold from further vegetation and from the 
nutriment afforded by the land, the contract is 
to be considered as for the interest in land; 
but v;here the process of vegetation is over, 
or the parties agree that the thing sold shall 
be immediately withdrawn from the land, the 
land is to be considered as a mere warehouse 
of the things sold and the contract is for goods.” 

It is probably with reference to this passage, if 
one may venture a guess, that Lord Greene stated 
in — ‘AIR 1949 PC 311 (BV, that, if the leaves 
had been stored in a merchant’s godown and the 
appellants had bought the right to go and fetch 
them and so reduce them into their possession & 
ownership, it could' scarcely have been suggested 
that the purchase price was capital expenditure. 
If in that case the documents could have been 
construed as constituting merely purchase of goods 
viz., the leaves there is no reason to refuse to apply 
that principle to the present case, merely because 
the assessee is not manufacturer. We do not think 
that there should be any distinction between cases 
where goods are required for manufacture or where 
goods are required for sale as such without sub- 
jecting them to further manufacturing processes. 
In either event, the question to be answered is: 
was it the purchase of goods as such or was it 
the purchase of the source from which the goods 
emanated? If the ansv/er is that it was material 
that was purchased and not the source of the 
material, the only possible answer that could be 
given as regards the amount expended, is that 
the expenditure was a revenue expenditure and 
not a capital expenditure. We do not, therefore, 
thi^ that there is any force in the distinction 
which Mr. Rama Rao Sahib attempted to draw 
between the case before the Judicial Committee 
and the present case. 

It was then urged that a right of fishery has 
been treated as a right in immoveable property 
and. therefore, the right to win chanks may also 
be treated as conferring an interest in immoveable 
property and that, therefore, the present case falls 
within the exception contemplated by Lord Greene 
in — ‘AIR 1949 PC 311 (B)’. We do not think 
that the right to collect chanks from the sea 
stands on the same footing as an exclusive fishery 
right, and on that ground refuse to apply the prin- 
ciple of the decision of the Judicial Committee. 
We are, therefore, of opinion in view of the deci- 
sion of the Judicial Committee in — ‘AIR 1949 
PC 311 (B)’, that item of expenditure is revenue 
expenditure. The question has to be answered 
in favour of the assessee and against the Commis- 
sioner of Income-tax. 

(17) The petitioner is entitled to his costs. Rs 
250. 

A/R.G.D. Answer accordingly. 
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FANCHAPAKESA AYYAR J. 

The State of Madras^ represented by the Dis- 
trict Collector of . Tirunelveli, Appellant v. 
A. M. N. A. Abdul Kader Tharaganar Firm bv 
one cf its partners Nallakaruppa Nadar, Res- 
pondent. 

A. A. O. No. 583 of 1950, D/- 17-3-1953. 

(a) Sales Tax — Madras General Sales Tax 
Act (9 of 1939), S. 18 — Object and scope. 

Section 18, Sales Tax Act is intended 
‘only to cover suits for compensation or 
damages against tortious or criminal acts 
committed by Government Officers or ser- 
vants or by the Government itself’, and it 
does not cover suits for refund of taxes 
illegally collected or alleged to be illegally 
collected, or even taxes collected in excess 
by sheer error. AIR 1939 Mad 421 (FB), 
Applied. (Para 3) 

(b) Limitation Act (1908), Arts. 16, GZ — 
Applicability. 

Article 16, Limitation Act has no appli- 
cation to a case where the tax was merely 
recoverable as arrears of land revenue, and 
the claim was not made by the revenue 
authorities on account of arrears of reve- 
nue or on account of demand recoverable 
as such arrears, and where the tax also had 
been paid within the 15 days prescribed, 
and had not become a tax liable to be 
recovered as arrears of land revenue. The 
only Article which can be applied properly 
is Art. 62. AIR 1952 Mad 273, Ref. 

(Para 4) 

Anno: Limitation Act, Art. 16 N 2: Art. 

N. 2. 

Govt. Pleader, for Appellant: T. R. Sanga- 
meswara Ayyar, for Respondent. 

CASES CITED: 

(A) (’39) AIR 1939 Mad 421: ILR (1939) Mad 
566 (FB) 

(B) (’52) AIR 1952 Mad 273: 1951-2 Mad LJ 
340 

JUDGMENT; I have perused the records 
and heard the learned counsel on both sides. 

(2) The only point for consideration is whe- 
ther, in a suit like the one filed in this case, for 
recovery of Rs. 900, said to have been collected 
illegally from the plaintiff as sales-tax, by the 
defendant, the State of Madras, the suit would 
become barred by limitation in six rnonto 
under Section 18. Madras General Sales-tax 
Act, or at least within a year under Art. 16. 
Limitation Act, as contended by the defendant 
in the Courts belov/, or whether only Art. 62, 
Limitation Act, giving three years, will apply^ 
in which case, of course, there will be no ques- 
tion of limitation in this suit. The tax in this 
case was collected from the plaintiff on 27-5- 
1946, and the suit was filed only on 10-1-1948. 
So, if S. 18, Sales-tax Act applied, or Art. 16, 
Limitation Act applied, the suit would be 
barred by limitation. The District Munsif, Tuti- 
corin, who tried the suit, (O. S. No. 38 of 1948) 
dismissed it as barred by limitation, on the 
ground that Art. 16, Limitation Act and S. 18, 
Sales-tax Act would apply. The principal Sub- 
ordinate Judge, Tuticorin, by his judgment in 
A. S. No. 109 of 1949, set aside the order cf 
dismissal and held that Art. 62, Limitation Act 
alone would apply, and the suit would not be 
barred by limitation, and remanded the suit to 
the trial Court for fresh disposal after giving' 
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its findings on the other issues. This civil 
miscellaneous appeal has been filed by the 
Stale of Madras with a view to get an autho- 
ritative decision on the point of limitation in 
such cases. 

(3) I have absolutely no doubt that the 

learned Subordinate Judge was right in holding 

that Art. 62, Limitation Act alone would apply, 

and that Sec. 18, Sales-tax Act and Art. 16, 

I^imitation Act would have no application in 

.such cases. Section 18, Sales-tax Act runs as 
loliows: 

■*i\o suit shall be instituted against the Crown, 

and no suit, prosecution or other proceeding 

shall be instituted against any officer or 

.'>ervant of the Provincial Government in 

respect of any act done or purporting to be 

done under this Act, unless the suit, prose- 

('ution or proceeding is instituted within six 

months from the date of the Act complained 
of.” 

The very wording of that section will show 
that it is intended ‘only to cover suits for 
compensation or damages against tortious or 
criminal acts committed by Government Offi- 
cei-s or servants or by the Government itself, 
and that it will not cover suits for refund of 
taxes illegally collected or alleged to be ille- 
gally colieclecl, or even taxes collected in excess 
of sheer error. That stands to sense and com- 
mon sense. Supposing, for instance, a clerk in 
writing out a demand order, put Rs. 9.000 for 
Rs. 900, and the person liable to pay the tax 
paid Rs. 9.000. and then filed a suit a year later 
for recovering the difference of Rs. 8,100, it 
will bo sheer perversity to argue that S. 18 
would apply and bar the suit as it was not 
filed witliin six months. It would be clearly a 
oa.se falling within Art. 62 giving three clear 
years, from the date of the excess payment, 
before limitation would operate. Fortunately, 
in this case, it is unnecessary to continue this 
discussion further, as there is a ruling of a Full 
Bench of this Court in — ‘Panchayat Board, 
Tiruvottiyur v. Western India Matches Co.*, 
AIR 1939 Mad 421 (FB) (A), which has held 
that S. 225, Madras Local Boards Act (14 of 
1920), as amended by Act 11 of 1930, containing 
‘more or less the same provision and wording 
as S. 18 of the Sales-tax Act*, will be limited 
to suits for compensation or damages and will 
be inapplicable to suits against a local board 
for refund of the house-tax alleged to have 
been illegally collected. The. principle of that 
ruling will apply to all cases of taxes illegally 
collected, and not merely to house-tax due to 
local boards or all taxes due to local boards. 

(4) Nor can Art. 16, Limitation Act have any 
application to a case like this, where the tax 
was merely recoverable as arrears of land re- 
venue, and the claim was not made by the 
revenue authorities on account of arrears of 
revenue or on account of demand recoverable 
as such arrear.s. and where the tax also had 
been paid within the 15 days prescribed, and 
had not become a tax liable to be recovered as 
arrears of land revenue. So. the only article 
which can be applied properly to this case is 
An. C2, Limitation Act, which prescribes three 
years, from the date when the money was 
received by the defendant, as the period of 
limitation. The .iurisdiction of Civil Courts is 
of course, not ousted. See — ‘the Province of 
Madras v. Satyanarayanamurthy’, AIR 1952 
Mad 273 (B). So Art. 62 will apply under the 
Full Bench ruling. The learned Subordinate 
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Judge’s decision is 
deserves to be and is 
costs. 

B/H.G.P. 


correct. This appeal 
hereby dismissed with 

Appeal dismissed. 
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RAJAMANNAR C. J. AND ’ 
VENKATARAMA AYYAR J. 

Perla Annapurnamma Garu and another Ap- 
pellants V. Collector of Vizagapatam representing 
the Provincial Govevnmeni of Madras, Respon- 
dent. 


Appeals Nos. 34, 35 and 36 of 1949, D/- 18-11- 

Civil P. C. (1908), S. 92 — Parties fo a suit * 
under S. 92. 

It is not necessary that for every suit i 
under S. 92, there must necessarily be a i 
trustee who can be sued as a defendant. 

If a trust has been created for public pur- 
poses of a charitable or religious nature 
under a will, a suit will lie for settling a 
scheme where the direction of the Court i.s 
deemed necessary for the administration 
of such trust. The person who is in posses- 
sion of the property will be a proper party 
to the suit. AIR 1923 Mad 376, Foil.; 16 
Mad LW 922, Expl. (Para 5) 

Anno: Civil P. C., S. 92, N. 28. 

P. Somasundaram, for Appellants; Govt. 
Pleader and V. Balakrishna Eradi, for Respon- 
dent. 


CASES CITED: 

(A) (*22) 31 Mad LT 63: 16 Mad LW 922 

(B) (’23) AIR 1923 Mad 376: 46 Mad 300 

RAJAMANNAR, C. J. : These three appeals 
arise out of three suits between the same parties 
which were tried together and disposed of by the 
learned District Judge of Vizagapatam by a com- 
mon judgment dated 11-12-1947. The appellant 
was the defendant in all the three suits; the res- 
pondent, the Collector of Vizagapatam, was the 
plaintiff. The appellant is the widow of one Perla 
Ramamurthi Chetty, who died on 2-11-1918. leaving 
behind him his widow, the appellant, and a daugh- 
ter. and also his last will and testament dated 
1-11-1918. Ill and by this will, he appointed the 
appellant as the sole executrix. In these appeals, 
we are only concerned with three clauses in the 
will which contain certain charitable bequests. They 
are as follows: 


“1. Out of my property Rs. 50.000 worth immove- 
able property i.e., lands fetching Rs. 2000 annual- 
ly should be allotted to the chouUiy run by me 
as an endowment. A proper trust deed should 
be executed to my wife. From the income of 
these lands, the aforesaid choultry should be pro- 
perly rim as is being done by me hereinafter 
permanently. The house and Dabarakotulu 
should be dedicated to the choultry permanently. 

2. Out of my property a sum of Rs. 25,000 should 
be spent for acquiring a site near the railway 
station and a rest house should be built for 
the travellers. 

3. Out of my property a sum of Rs. 25,000 should 
be spent for starting school for industrial edu- 
cation or by giving scholarships for encourag- 
ing such education.” 

Though the defendant-appellant entered upon her 
duties as executrix under the will, it is common 
ground that the bequests of Rs. 50.000/-. Rs. 25.000 
and Rs. 25,000 to the three charitable objects have 
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not been given effect to, by payment of the monies 
or otherwise. The appellant states that she has 
been properly running the choultry, and her coun- 
sel has stated before us that the house and Dabara- 
kotlu may be declared to be dedicated to the said 
choultry, 

(2) ].n O. S. No. 2 of 1944 on the file of the Dis- 
trict Judge of Vizagapatam, which was a suit filed 
by one Perla Satteyya Chetii who claimed to be 
the adopted son of tiie deceased Perla Ramamurthi 
Chetty against the appellant and certain others 
for an account of their management of the proper- 
ties left by his adoptive father during his minority, 
the learned District Judge referring to the chari- 
table bequests above mentioned made certain re- 
marks v/hich were responsible for the institution 
■of the present suits. The learned Judge said : 

*T have purposely reproduced the terms of the will 
to show that in regard to one lakh of rupees 
provided for public charities the plaintiff and 
defendants have been successfully managing to 
avoid giving effect to the terms of the will 

Therefore a copy of this judgment 

v/ill be forwarded to the District Collector, Viza- 
gapatam with a direction to take action under 
S. 92, Civil P. C., in consultation with the Gov- 
ermnent Pleader who is incidentally the advocate 
for defendant 1 & who in his capacity as Gov- 
ernment Pleader states at the Bar that this is 
the proper procedure in regard to these unexe- 
cuted public chanties.” 

(3) The Collector of Vizagapatam thereupon in- 
stituted the three suits out of which these appeals 
arise in the District Court of Vizagapatam under 
Ss. 92 and 93, C. P. C. O. S. No, 18 of 1946 related 
to the bequest of Rs. 25,000 for an industrial school, 
O. S. No. 20 of 1946 related to the bequest of Rs. 
25,000 for building a rest house near the railway 
station, and O. S. No. 19 of 1946 related to the 
bequest of Rs. 50.000 for the maintenance of the 
choultry founded by the testator. The three plaints 
contained similar allegations, namely, that the ap- 
pellant who must be deemed to be a specific trustee 
for the public trusts and charities under the will 
did not give effect to, or carry out, the same and 
has thus violated the objects of the trust. The 
prayer in each of the suits was for a decree di- 
recting the defendant to pay the respective sums 
of money bequeathed to the three charities to the 
plaintiff, the Collector, or to the trustees appointed 
as per the scheme to be settled by the Court 
for giving effect to the testator’s directions in 
regard to the utilisation of the amount. The plain- 
tiff also specifically prayed for the framing of a 
scheme for the management of the respective 
trusts. 

(4) The main plea in defence was that the suits 
were not maintainable because the administration 
of the estate has not been completed and therefore 
there were no completed trusts which could justify 
action under S. 92, C. P. C. 

The learned District Judge overruled the objec- 
tions raised by the appellant and proceeded to 
frame a scheme for the administration of the three 
different trusts. In the decrees which he passed 
in each of the three suits, we find a clause direct- 
ing the defendant-appellant to pay the monies or to 
allot and to convey the properties in accordance 
with the provisions in the will relating to the 
respective trusts. The scheme contains provisions 
for the administration of the trust including the 
appointment of three trustees. 

(5) On behalf of the defendant-appellant, Mr. 
Somasundaram her learned counsel, contended 
that the suits were entirely misconceived and that 
as there were no completed trusts in existence 
and as there was no allegation of any breach 


of trust on the part of the appellant as a trustee, 
a suit under S. 92, C. P. C. was not maintainable. 
He relied on S. 332, Succession Act in support of 
his contention that the trusts had not become com- 
plete, because the executrix had not consented 
to the legacies in favour of the trusts. According 
to him before a suit under S. 92 could be filed, 
it was necessary that there should be an adminis- 
tration suit in which a distribution of the estate 
among the several legatees in pursuance of the 
directions contained in the will was finally made. 
He cited to us a decision of a Division Bench of 
this court in — ‘Annavarapu Nacharamma v. Ven- 
katapayj^a’, 16 Mad L. W. 922 (A). That related to 
a suit brought under S. 92. C. F. C.. in which there 
was a prayer lor the removal of the defendant 
from the ollice of trustee. The defence was that 
though provision had been made in the will of the 
deceased of whicli the defendant was the executrix 
for the constitution of the trusts, it turned out 
on administration that there were not sufficient 
assets, and therefore there was no trust in respect 
of which a suit under S. 92 would lie. It was 
this plea of the defendant that was upheld by the 
learned Judges of this Court. The learned Judges 
held that though the will of the deceased bequeath- 
ed a legacy for the constitution of a trust, the 
proper procedure to enforce the provisions of the 
will was a suit for administration. The suit was 
therefore held to be misconceived and therefore 
it was dismissed. In our opinion, the scope of 
this decision is very limited. It can only be autho- 
rity for this position, namely, that in a suit 
brought under S. 92, C. P. C. the defendant who 
happened to be the executrix under a will cannot 
be made to give effect to the provisions of the 
will of which she is the executrix. We do not 
think that this decision should be treated as autho- 
rity for the wider proposition that it is always 
necessary that a suit for administration should 
precede a suit under S, 92, C. P. C. say for the 
framing of a scheme in respect of a trust in whose 
favour there is a bequest in a will. This position 
is made clear in a latter decision of a Division 
Bench in — ‘Venkatanarasimha Rao v. Subbarao’, 
AIR 1923 Mad 376 (B). In that case, the testator 
provided that a sum of Bs. 400 should be spent 
every year out of his estate for the spread of the 
Sai^krit language or for the spread of the Hindu 
Religion or for both. The said amount was charg- 
ed on the estate, & the executors were enjoined 
to have the charitable objects carried into effect 
as the then existing trustees of Rajahmundry 
Hindu Samaj may deem fit. The executors ap- 
pointed under the will declined office. The testa- 
tor’s widow adopted a son who took possession of 
the estate left by the deceased testator. The trus- 
tees of the Hindu Samaj having obtained sanc- 
tion of the Advocate-General instituted a suit imder 
S. 92, C. P. C., against the adopted son praying 
that the Court may frame a scheme for the ad- 
ministration of the trust and for appointment of 
trustees and for other ancillary reliefs. Various 
pleas were raised by the defendant, but we are 
concerned with the plea that the suit was pre- 
mature and not therefore maintainable, because 
the trust had not been completed. The learned 
Judges, Spencer and Devadoss JJ. overruled this 
plea. It was held that it was not necessary that 
for every suit under S. 92, C. P. C.. there must 
necessarily be a trustee who could be sued as a 
defendant and that if a trust had been created for 
public purposes of a charitable or religious nature 
under a will, a suit would lie for settling a scheme 
where the direction of the Court is deemed neces- 
sary for the administration of such trust and the 
person who is in possession of the property would 
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be a proper paity to the suit. Devadoss J. dealt 

IWiUi Uie GCCI.-U II !ii --- 'iu i'.lad L. vV. 3^6 (A)', 

by s earlr. r ui th:s judgineni, and re- 
lusea lo accc] l ii*-.' coiitennon ihut the decision 
tncrem d wide propositiOii that an aami- 

nisLraiion .. 'U v.ao iii^ccssary belorc the Uuso coiiid 
be Uie .a: .'jeh- oi a suit under y. 32. The learneu 
Juc^; I ,o'.ve\ V Went Oil to Observe us follows: 

"’i i.i - cfrciiii, stances are such that the imerven- 
weu Coitrt is deemed necessary iorthe pur- 
po:.c O', irnmihg a sclienie lor any trust winch 
IS pr.vcd to exist, the Coinl has jurisdiction 
to h'; ;no a scheme. No doubt, the dciondant m 
this Stilt could not be nie^c to pay amount due 
or LO surit^nacT (he pi\^pfiiy. ii any, belonging 
to ilio trust i»e being a stranger to the Iruso. 
On the- iraming ol a scheme and on the apiwint- 
nioni ox trustees, he should be proceeded against 
by the tnusieos lor such reliefs xxs they may 

deem lit In this sense, no doubt, 

lixe suit against the defendant is unsustainable, 
bu'- the suix is ixrfecily competent lor the pur- 
po. r Oi enabling the Court to irarne a scheme 
’IX respect ol ihe charitable bequest contained in 
the xhll, provided the bequest fulfils other con- 
ditions." 

These observations are apposite to the present case. 
Mr. Somasundaram learned counsel for the appel- 
lant, conceded that the bequests arc not invalid 
on any ground. They are cervainly for public and 
char.’table purposes. It is obvious from the circum- 
st-.nccs already narraded that the intervoniion of 
the Court is necessary for the purpose of framing 
a scheme for the administration oi the tioists con- 
iemiJlated by the testator. There can therefore be 
no gal objection whatever to the framing of the 
sch’ uxe as .SUCH. We have perused the scheme fram- 
ed by flu* leanicd Disd'ict Je.dge covering the three 
trusi.s moRLioned in the will, and v.'o are in general 
agreenient with, the pro.-isions contained therein. 

(Gi What the learned District Judge did after 
framing the rsnciixc was to direct the defendant- 
appeliant in O. S. No. 13 of 1945 to pay to the 
trustees appointed under ihe scheme a sum of Rs. 
ifj.OOU togeUier with .subsequent inierest at G per 
cent, per annum till the dale of payment raid in 
O. S. N'a 20 of 19'iG to pay a similar sum of Rs. 
25. Guo V. dh subsequent interest at G per cent, per 
rimxuin and in O. y. No. 19 cl 19-16 to allot and 
convey to the trustee.s apiX)inted under the scheme 
ii.iip.oveaole propv'rUes of the value of Rs. 50,000 
and yielding a net amuial iucorn'C of Rs. 
;d'J0 ii om out. of tlxe properties which were set- 
oul ill the i-ieini, sclieciute A or from the other 
iiimerv cable properties of the late Rumamurthl 
Clietrig.ani and al.^o tlxo hou.->e and Debarakotlu 
de.scnijed in Ih-' plaint .' eheclule B. Prom what wo 
have .said above, it loDows that these clauses in 
tlxo decree should bo deleted, except that pert of 
the ciau.se in O. S. No. 19 of 1946 which provides 
for tixe conveyanci' of the Ixouso and Debarakotlu 
described in the plaint scIksIuIc B, therein, to the 
trustees appointed under the scheme. Indeed, the 
learned counsel for tht' api>ellanl lias no objection 
to tix-c decree in ibis rc.s))eet being aliirmcd. Wo 
mav add by way of abundani caution that the men- 
lioii of ilxe Ivust properties in cl. 2 of the scheme 
sh:dl not be taken to imply an obligation on tlxe 
part of the defendant-appellant to pay the sums of 
niixiioy or to allot the properties of the vnlue men- 
tioned therein. The trustees wlio will bo appointed 
under the scheme will be at Idxcriy to take such 
rdeps ;us they ere advised to recover what, has 
declared to bo the trust proixu'iy from the penxons 
in possession of the estate of the late Ranianxurthi 
ineliidiixg the defendant-appellant. t)->o executrix. 
We are not concerned in this suit under S. 92 to 


find out if there is enough money left in the 
estate to iixake the several payments and allot 
the properties as directed in the will lu these 
suits, under S. 92, all that we can do is to frame 
scheme for the administration of what undoubted- 
ly are pui?lic charitable trusts. 

(7) We wish to make only one amendment in the 
scheme. Clause G of the scheme provides as fol- 
lows : 

"The tru.sfees shall elect one among themselves 

as Ciiairman of the Committee." 

I'C'’* this clause, the following clause will be sub- 
stituted : 

"Tixe Chairman of tlxe Municipal Coimcii, Vizaga- 

patam, for the time being, siiall be the chairman 

of the Committee." 

We have made this alteration in the interests of 
the hannonioiis w'orkuxg of the Committee of trus- 
tees, as election is likely to lead to disputes xxmong 
the trustees. 

v8> In the result, the three appeals are allowed 
to the extent and in the manner indicated above, 
and are dismissed otherwise. Costs of both parties 
will come out of the estate of the deceased testa- 
tor (advocate’s fee in all the tliree appeals Rs. 
500/-.) 

B/V.S.B. Ordered accordiixgly. 

A.I.R. 1953 MADRAS 908 (Vol. 40. C. N. 355) 

RAMASWAMI J. 

Vanukuri Danda Reddi. Petitioner v. Vajrala 
Ramireddi, Respondent. 

Civil Revn. Petn. No. 121 of 1951, D/- 24-3- 
1053. 

Debt Laws — Madras Agriculturists’ Relief 
Act (4 of 1938), Ss. 19 and 25A — Order scal- 
ing down decree passed by Small Cause Court 
— Order is not appealable — (Provincial 
Small Cause Courts Act U887), S. 27). 

(Para 1) 

Anno: Provincial Small Cause Couits Act, 
S. 27 N. 1. 

O. Chinnappa Reddy and P. R. Ramakrishna, 
for Petitioner; A. V. Krishna Rao, for Respon- 
dent. 

CASE CITED : 

(A) (’45) A. A. O. No. 222 of 1945 (Mad) 

ORDER : The short point for determination 
in this civil revision petition is whether the 
order of tlxo District Mun'sif of Guntur in I. A. 
No. 71 of U)o0 in S. C, f^o. 1566 of 1929, an r.p- 
plication under S. 19 of Madras Act 4 of 1938, 
is appealable under S. 25A cf the said Act, as 
has been held by the learned Subordinate 
Judge of Guntur against the contentions ol 
the learned advocate for the respondent in the 
lower Court that no appeal lay in such cases 
inasmuch as the scaling down was of a decree 
pa.ssed by the Small Cause Court and that any 
decree made by the Small Cause Court is only 
ro\i.sablo bv the High Court and cannot be 
appealed against to tlxe Court having appellate 
jurisdiction ordinarily. The point is concluded 
by authority, see A. A. O. No. 222 of 1945 
(iMad) (A), wherein Wadsworth J. held that 
against the orders of a Court of Small Causes 
ai'ii.ieals are excluded by the provisions of S. 
27, Provincial Small Cause Courts Act. Ther^ 
fore the order ef the lower appellate Court is 
sot aside and that of the learnevl District Mun- 
sif will stand confirmed. Thix civil revision 
petition is allowed with costs. 

B/V.R.B. Revision allowed. 
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GOVINDA MENON J. 

S. Srinivasan and another, Petitioners v. P. 
Bhakthavatsulu Naidu, Respondent. 

Civil Revn. Petn. No. 2199 of 1951, D/- 13-3- 
1953. 


Limitation Act 
of period fixed 

R. 3. 


(1908), Art. 159 — Extension 
- CivU R C. (1908), O. 37, 


Article 159, JLimitation Act can be con- 
strued only as prescribing the period of 
ten days when the summons does not speci- 
fically fix a date for the hearing. (Para 4) 

A Court has power in a proper case 
before the passing of decree, to grant leave 
to defend the suit even though the defen- 
dant has not applied for leave within 10 
days of the service oi summons on him 
in Form No. 4 of Appendix B, Civil P. C. 
AIR 1949 IMad 742, Rel on. (Para 4) 

Where the surrimons issued in Form No. 
4, Appendix B, Civil P. C., specifically men- 
tions in addition, the date of hearing of 
the suit, such mention is likely to mislead 
the defendant and if the defendant has 
appeared and applied for leave on the date 
of hearing which is beyond 10 days from 
the date of service of summons, he ought 
to be granted leave ‘ex debito justitiae’ on 
the principle ‘actus curiae neminem grava- 
bit*. (Para 4) 

Anno: Lim. Act, Art. 159 N. 2. 

Sundararajan and Sivaswami, for Petitioners 
A. K. Muthuswami Iyer, for Respondent 
CASES CITED: 

1951 895: 1951-1 Mad LJ 

ORDER . This is a petition to revise th^ 
order of the Third Additional City Civil Judge 
Madras, refusing leave to the petitioner to de 
tend^ a suit by excusing the delay in filing the 
application for leave to defend 

plaintiff 'filed O. S. No 
332 of 1951 m the City Civil Court on a pro- 
missory note as a summary suit under O 37 

^20n recovering a sum ol 

petitioners defendants were 

No 4^ oV' A^n provided in form 

NO. 4 of Appendix B to the Civil P C whioh 

was mark^ before the learned Judge al Ex 
-u summons In addition to the form 

“Hefrin?^22 ^^rther words 

® 22-3-1951 at 11 a.m.” added to it The 

summons were served on 5-3-1951 and there- 
thf ^ ^rt. 159, Limitation Act 

approached their counsel only on 2lViqfi In'll 
instructed him to file the applfcaticn for P?t 
ting leave to defend. The lower Court has di^ 
miss^ the petition on the ground that the 
^riod of ten days provided for under Art 159 
Liimtation Act having expired there wL no 
jurisdiction in the Court to extend the time 
for granting leave to defend. Mack J had 
consider a similar case in — ‘MurahaW 

Bapayya’, AIR 1P49 Mad 742 (A)! where Ve 
facts were practically similar. There also sum! 


rnonses were issued under O. 37, R. 1, Civil P. C. 
to the defendant requiring his appearance 
within ten days of service. A day aBer the 
expiry of the period fixed, the defendant ap- 
peared and moved under O. 37, R 3. Civil 
P. C. for leave to defend. The District Munail 
grained him leave to defend unconditionally 
and on that order the plaintiff preferred a c’vil 
revision petition. While dismissing the same 
Mack J. observed as follows : 

"It is true that there is no specific provision 
in O. 37, R. 2 or in the Limitation Act em- 
powering a Court to condone a delay in ap- 
pearance beyond the ten days prescribed by 
the summons in Form No. 4. Technicality can 
be met with technicality, because the default 
recited in this summons for non-appearance 
within ten days is that the plaintiff will be 
entitled after the expiration of this period to 
obtain a decree with costs. It is common 
ground that no decree was passed by the 
Court when the defendant filed his applica- 
tion for leave to defend on the 11th day 
Furthermore under O. 37, R. 4, even after 
the decree the Court may, under special 
circumstances, set aside and give leave to 
the defendant to defend the suit on terms, 
it thinks fit. A fortiori if the Court has pass- 
ed no decree, it clearly has ample discretion 
to giye the defendant such leave, notwith- 
standing the fact that he has not appeared 
within ten days of the service of the sum- 
mons on him in form No. 4, Appendix B.” 

(3) These observations have special rele- 
vancy to the present case and have my sup- 
port, 

(4) Learned counsel for the respondent re- 
jies^ upon certain observations contained in a 
decision of Rajamannar C. J. and Panchapa- 
kesa Ayyar J. in — ‘Kamalamma v. Ismail 
Ispahan! Venkata Sastri’. AIR 1951 Mad 895 
(B), which are as follows: 

"While there is no provision in O 37 of the 
Code for enlargement of time over and 
above the ten days for applying and obtain- 
ing leave to defend, there is provision in O 
7 of the Original Side rules for extension of 
time by the Registrar.” 

I am asked to say that in the circumstances 
of this case the order of the lower Court re- 
fusing leave _to^ defend is justified. As stated 
by Mack J. it is somewhat incongruous that a 
Court which after passing a decree on default 
of appearance can set aside the same, should 
have no pov/er, before passing the decree to 
extend the time for applying for leave to de- 
fend. In the present case there are amnle rea- 
sons for the defendants being misled because 
the summons clearly stated that the hearing 
was on 22-3-1951. Though in the typed body 
of the notice it was stated that leave to defend 
should be obtained within ten days, the in- 
sertion in manuscript as a separate paragraph 
jn the summons that the hearing would be on 
22-3-1951 IS certainly likely to mislead the de- 
fendants. Actus curiae neminem gravabit', (an 
act of Court shall prejudice no man). Acts of 
mistake at the hands of Court should not pre- 
judice a suitor and as such I am inclined to 
agree with Mack J. that the Court ought to 
have, before passing the decree, granted leave 
to defend. Article 159, Limitation Act can be 
construed only as prescribing the period of ten 
days when the summons does not Specifically 
fix a date for the hearing. In such circum- 
stances one cannot say definitely that the 
period cf ten days fixed under Art. 159, Limi- 
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tation Act is an inflexible one. I am therefore 
inclined to agree with Mack J. and hold that 
‘ex debito justitiae’ leave to defend ought to 
have been granted. The civil revision petition 
is therefore allowed and I. A. No, 1067 of 1951 
is remanded to the lower Court for disposal 
according to law. The costs of this revision peti- 
tion will abide and follow the result. 

B/K.S.B. Revision allowed. 


AI.U. 1953 MADRAS 910 (Vol. 40, C. N. 357) 

RAMASWAMI J. 

Kanakkasseril Kaliani Amma’s daughter 3rd 
tavazhi Karnavansthi Pappikutty, Appellant v 
Kanakkasseril 2nd tavazhi tarwad Karnavan and 

manager Sankunni Nayar and others. Respon- 
dents. 

Second Appeal No. 965 of 1949, D/- 23-2-53. 

Malabar Law — Karnavan — Duties of — 
Delegation of duty to perform Pooja and 
Sradhas. 

It is well known that when a karnavan 
of the tarwad is not able to perform a 
Sradha on account of old age, any male 
member can take his' place and get through 
it. Similarly, for a pooja if the karnavan 
is not able to go to the temple for unavoid- 
able reasons and when one member of the 
tarwad is present on behalf of the karna- 
van, it cannot be said that that pooja has 
not been correctly performed. There is no 
special religious significance in the karna- 
van himself performing the Sradhas or the 
ceremonies. (Para 7) 

Where, therefore, a term in a partition 
deed required the karnavan of a particular 
tavazhi to perform certain sradhas and 
poojas. it was held that there was compli- 
ance with the terms in the deed by the 
performance of these ceremonies by the 
tavazhi under the express delegation of the 
karnavan. (Position of karnavan explain- 
ed). 28 Mad 182 (FB) and AIR 1917 Mad 
95. Rel. on. (Para 7) 

M. K. Nambiar, for Appellant; D. A. Krishna 
Variar, for Respondents. 

CASES CITED: 

(A) (’05) 14 Mad L.T 415: 28 Mad 182 (FB) 

(B) (’70-71) 6 Mad HCR 401 

(C) (’70-71) 6 Mad HCR 411 

(D) (’17) AIR 1917 Mad 95: 39 Mad 918 
JUDGMENT: This is a second appeal which 

has been preferred against the decree and judg- 
ment of the learned Subordinate Judge of 
Ottapalam in A. S. No. 100 of 1948 confirming 
the decree and judgment of the learned District 
Munsif of Chowghat in O. S. No. 11 of 1947. 

(2) The facts are: The plaintiff and defen- 
dants 1 to 15 are members of one Kanakkas- 
seri tarwad. In a partition in the tarwad evi- 
denced by Ex. A. 1 dated 26-8-1935, the tarwad 
properties were put in possession of various 
thavazhis. The plaintiff is a member and karna- 
vathi of the 3rd tavazhi. Defendants 1 to 12 
form members of the 2nd thavazhi while defen- 
dants 13, 14 and 15 each represent one unit. 
According to the terms of the partition deed 
(Paras. 3 to 6) certain items scheduled as 
schedule I, which are the plaint items, are set 
apart in common to be kept in possession by 
the second thavazi under certain conditions. 
The conditions are that the second thavazhi has 
to, from out of the income of these items, pay 


A. I. R. 

Rs. 25-8-0 to the then karnavans ten rimrc k . 

the due date of the performance ^of certain 
ceremonies. The ceremonies are alcn ^ 

in the I schedule. They include thp 
thira Oottu in the Kazhuvilangu temDle^Dhar’ 
madeva Pooja, Samkrama Pooja and Poo?a 'n 
the serpent grove and also three “sradhai” nf 
three deceased karnavans of the tarwad 
tot^ expenses of all these ceremonies k FixpH 
at Rs. 25-8-0 and the expenses for each Is ai so 
given in the I schedule and these amounts hav^ 
to be paid ten days before Ihe ceremonies t^ 
the karnavans. The karnavans have to perlotm 
the ceremonies and all the members are entitled 
to be present and witness the ceremonies. The 
other conditions are that none of the trees in 
the I schedule be cut, sold or damaged by the 
second thavazhi. The last condition is that the 
I schedule properties must not be transferred 
possession of by the thavazhi. The plaintiff 
complains that all the three conditions laid 
down in Ex. A. 1 have been violated by the 
thavazhi and that consequently she is entitled 
to recover possession as one of the members of 
the tarwad. If it is found that there has been 
a breach of the conditions there is no doubt 
that the plaintiff can get possession as per the 
terms of Ex. A. 1. Defendants 1 to 5 deny that 
any breach has been committed by them, their 
contention being that they themselves have per- 
formed all the ceremonies under the directions 
of the karnavans, that they have not cut, 
damaged or sold any trees, and that no posses- 
sion has been transferred to them. 

(3) Both the lower Courts have held that 
there has been, no breach of the conditions in 
the partition deed which made the defendants 
liable to surrender possession of the suit pro- 
perties and hence this second appeal by the 
defeated plaintiff. 

(4) It is contended by the learned advocate 
for the appellant Mr. Nambiar that there is 
no compliance with the terms of the partition 
deed and the trust, created therein in regard to 
the performance of these ceremonies, if the sum 
of Rs. 25-8-0 is not paid over to the karnavan 
or in the event of his being a pauper to the 
seniormost solvent anandravan ten days before 
the ceremonies and ensuring that these cere- 
monies are performed and that it is no answer 
to say that on account of the disruption of the 
tarwad there is no karnavan as such to be 
entrusted with the due performance of these 
ceremonies. In my opinion, both these conten- 
tions are correct and I shall deal with them in 
the next succeeding paragraphs. 

(5) There can be no doubt that under the 
relevant document viz., the partition deed, a 
trust has been created in regard to the perform- 
ance of these religious ceremonies and the 
Second thavazhi has been made the trustees 
thereunder. The trustees have got a right to be 
in possession of the plaint properties included 
in the first schedule to the partition deed v/ith- 
out powers of alienation and impairing the 
estate and realise the income and devote only 
an amount of Rs. 25-8-0 towards the perform- 
ance of these ceremonies. They are under an 
obligation to pay Rs. 25-8-0 every year to the 
karnavan ten days before the date of the cere- 
monies and in the event of the karnavan 
becoming an insolvent pay over to the next 
seniormost member of the common tarwad who 
was to perform the ceremonies. The makers ol 
this trust, apparently well conversant with the 
ways of their own tarwad karnavan and senior 
most anandravan in regard to the paramount 
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performance of these ceremonies for the spiri- 
tual welfare of the entire family and their well 
being by securing the blessings of providence, 
have finally inserted a condition that in case 
the persons to whom the amount is paid pocket- 
ed the amount and did not perform the cere- 
monies, the second thavazhi was to perform the 
ceremonies and recoup themselves out of the 
trust properties. The learned Subordinate 
Judge seems to have felt difficulty as to i;ow 
the second thavazhi after paying the money & 
when the ceremonies are not performed, could 
recover the amount from the trust and perform 
the ceremonies themselves. I may dispose of 
this difficulty, which is more imaginary than 
real, because the underlying intention of the 
makers of the trust was that the ceremonies 
must be performed and that even if they are 
not performed after the karnavan or the senior- 
most anandravan is paid over the amount the 
trustees should perform and recompense them- 
selves from the trust property which is not 
their exclusive property but the common pro- 
perty of the tarwad which was not divided and 
had been set apart for this purpose and entrust- 
ed to the second tavazhi. The learned Sub- 
ordinate Judge has also overlooked that if the 
money is paid over to the karnavan of the 
seniormost anandravan and he did not perform 
the ceremonies, they need not be selected for 
the ensuing years because under the terms of 
the document it is only the solvent karnavan 
or the solvent anandravan who could do it and 
the fact that the money had been pocketed 
and not expended would be a clear case of not 
being solvent and the next eligible man has get 
to be selected for this purpose and which may 
include this very second thavazhi, provided 
.there is a seniormost anandravan there. There- 
fore, if the second thavazhi had performed the 
ceremonies without reference to the karnavan 
or the seniormost anandravan they would cer- 
tainly not have complied with the terms of this 
partition deed creating a trust. 

(6) The learned advocate, Mr. Nambiar has 
properly pointed out that it is no answer for 
ffie respondents to say that on account of the 
disruption of tho tarwad there was no karnavan 
as such for money being paid over. In advanc- 
ing this contention the respondents overlook 
the position occupied, and the spiritual duties 
discharged, by a karnavan and which have 
been well pointed out in — ‘Kenath Puthen 
Vittil Tavazi v. Narayanan’, 28 Mad 182 at p. 

192 (A) as follows: 

“A karnavan in Malabar is the senior male 
member of a group of persons, all of them 
tracing their descent in the female line from 
a common female ancestor owning joint 
property under the absolute control and 
management of the karnavan. This group 
form a Marumakatayam tarwad. In this 
tarwad a mother and her descendants in the 
female line, by themselves, constitute a 
thavazhi, i.e. the line of a single mother. But 
this term is usually applied to any branch 
of a tarwad in separate possession of a por- 
tion of the joint family property holding it 
thus for convenience of enjoyment. The term 
is also occasionally applied to such a branch 
even when there is a severance of interest 
and the main tarwad loses or is deprived of 
all interest in the property in the possession 
of this branch of tavazhi and the latter has 
really developed into a tarwad by itself. See 
— ‘Velia Kaimal v. Velluthadatha Shamu’ 6 
Mad H C R 401 (B). While the senior male 


member in a tarwad is the karnavan of all 
the members in the tarwad and hence is 
called the karnavan of the tarwad, every 
member is the karnavan of his junior in age 
and anandravan of those senior to him in 
the tarwad, the terms karnavan and anan- 
dravan being correlative. Every member is 
thus a karnavan or anandravan of every 
other member in the tarwad. A tarwad may 
be split into various branches, each branch 
holding its own property without community 
in the property held by another branch. When 
such division has taken place each branch or 
tavazhi, forms so far as Courts are concerned 
a separate tarwad by itself the senior male 
of each branch is treated in law as the kar- 
navan of the tarwad. As pointed out by 
Holloway J. in — ‘Korappan Nair v. Chenen 
Nair’, 6 Mad H C R 411 at p. 414 (C) in 
popular language all the members of the 
separated branches still belong to the same 
tarwad, but ‘in the only sense with which 
Courts of justice are concerned, they do not.’’ 
The result is that the members of the original 
or larger tarwad continue to treat one another 
as karnavan and anandravans, though there 
may be no community of property between 
them and they do not strictly at any rate, as 
Holloway J. correctly points out, in a Court 
of law belong to one tarwad. To put it briefly, 
even though the members of a tarwad may 
divide all the property, they still continue 
karnavan and anandravan. For purposes of 
pollution, for the performance of funeral cere- 
monies, for purposes of succession the rela- 
tionship is recognised to subsist.” 

Therefore, such relationship will continue to be 
the source of obligations, social and religious, 
and can subsist between persons without any 
community of property. In other words, as 
pointed out in — ‘Anandravan v. Raman’, AIR 
1917 Mad 95 (D), the karnavan has two capa- 
cities — a temporal and a spiritual one. In 
the former he is the manager of the family pro- 
perties, maintains the junior members, repre- 
sents the tarwad in transactions with strangers 
etc. In his latter capacity he presides at the 
ceremonies and performs all the religious duties 
which are Incumbent on him. A Stranger cannot 
supplant him in this latter office. 

(7) If the matter had really stood thus, there 
would have been much substance in the con- 
tentions of the learned advocate Mr Nambiar 
But the finding on facts by both the lower 
Courts is that the ceremonies were being per- 
formed by the second thavazhi under the ex- 
press delegation of the karnavan. This the 
karnavan is entitled to do because the per- 
formance of the ceremonies in this case is not 
such that it cannot be^ delegated to a member 
of the family. It consists of three Sradhas, a 
Thiruvathira Oottu, a Sankrama Pooja, a Dhar- 
madeva Pooja and a serpent pooja The Sra- 
dhas have to be performed only by the mem- 
bers of the tarwad under instructions from the 
Puruhit. The Sradhas which have to be per- 
formed are Sradhas of three deceased karna- 
vans. The plaintiff’s husband P. W. 1 itates 
that any member of the tarwad can perform 
the Sradhas of deceased karnavans ordi- 
narily, The remaining ceremonies are to be 
performed by the priests in the presence of the 
tarwad members. In these circumstances the 
learned District Munsif Mr. Balakrishna Menon 
has pointed out: 

“It is well known that when a karnavan of, 
the tarwad is not able to perform a Sradha^ 
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on account of old age^ any male member can 
take his place and get through it. Similarly, 
for a pooja if the karnavan is not able to go 
to the temple for unavoidable reasons and 
when one member of the tarwad is present 
on behalf of the karnavan, it cannot be said 
that that pooja has not been correctly per- 
formed.*' 

The learned Subordinate Judge Mr. Chandu 
I\Tenon concurred and pointed out: 

“These circumstances also will show that there 
'.cas no special religious significance in the 
karnavan himself performing the Sradhas or 
he ceremonies.” 

These opinions of two learned Malayalee Judges 
who are themselves members of tarwads well 
acquainted with the customs of the country are 
entitled to weight. Therefore, there has keen 
compliance with the terms of the partition deed 
hy the performance of these ceremonies by the 
second tavazhi under the express delegation of 
the karnavan. 

bS) The learned advocate for the appellant 
did not raise any other point. Iji the result, 
the decree and judgment of th.e lower appel- 
late Court which are correct have got to be 
affirmed and this second appeal is dismissed 
but in the circumstances of tho case without 
costs. No leave. 

B/D.R.R. Appeal dismissed. 
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dismissing the plaintiff’s suit in appeal on thp 
ground that Civil Courts have no jurisdfet on 
to entertain the claim The plaintiff, X h he 
appellant, is the widow of one VenkatannA 
was the son of Addanki ’ 

Addanki Lingadu 1 married Venkata Ram 
amma. Venkatappa had a brother Ragadu who 
died leaving a widow Ragi. She also died ’ Ven 
katappa and the plaintiff had a son Lingadu 
11. Venkatappa died about 25 years prior to 
suit and Lingadu 11 also died three months 
after his father’s death. The plaintiff claims to 
be the heir entitled to possession of the suit 
properties, which consist of certain lands re- 
lating to washerman service ‘inam* in the 
Addanki village, Guntur district. 


The plaintiff’s case in the plaint is that the 
land was acquired by the plaintiff’s husband as 
a service tenure ‘inam* with hereditary rights 
and he was enjoying the said property by ren- 
dering the said service and he died 20 years 
prior to the date of the suit, that thereafter his 
only son Lingadu 11, who was aged about 4 
years also died, that the suit property passed 
to the plaintiff by heirship and she has been 
enjoying the property since then free from 
disputes by rendering the said service and that 
the defendant who had no manner of interest 
to the - property about 5 months prior to the 
suit unlawfully entered into the said field and 
stealthily carried away the plaintiff’s crop and 
also trespassed on a portion of the property 
and refused to deliver possession. The suit is 
for recovery of possession of the land, which 
is of the extent of 1 acre and 50 cents. 


Addanki Ramalingamma, Appellant v. 
Bhimavarapu Venkatasubbayya, Respondent. 

A. A. O. No. 434 of 1949, D/- 17-12-1952. 

(a) Madras Hereditary Village Offices Act 

(3 of 1895), S. 13 — “Emoluments” include 
also lands. (Para 5) 

(b) Madras Hereditary Village Offices Act 
(3 of 1895), Ss. 13 and 21 — Suit for possession 
of .service ‘inam* land — Maintainability in 
Civil Court — (Civil P. C. (1908), S. 9). 

A suit claiming possession of land to 
which the plaintiff fs entitled and which 
lias been in his possession as heir, the 
property being village service ‘inam’ land, 
cannot be said to be a suit for recovery of 
emoluments which the civil Courts are 
barred from entertaining. Case law dis- 
cussed. (Para 9) 

Anno: C. P. C., S. 9 N. 51. 

(c) Madras Hereditary Village Offices Act 
(3 of 1895), Ss. 13 and 21 — Suits not cogni- 
zable by civil Courts. 

Sections 13 and 21 must be read together 
and the classes of suits tliat are not cog- 
ni'/ablo by the civil Courts are only those 
which are inentioned In S. 13(1) and which 
are to be filed in tho revenue Court. 30 
Mad 126 (FB), Foil. (Para 7) 

B. V. Ramannrasu, for Appellant; Neti 
Subrahmanyam and J. V. Krishna Sarma, for 
Resoondent. 

CASES CITED : 

(A) f’07) 16 Mad LJ 514: 30 Mad 126 (FB) 

(B) CIO) 5 Tnd Cas 137: 33 Mad 208 

(C) CIO) 5 Tnd Cas 130: 33 Mad 235 

(D) C37) AIR 1937 Mad 282: 173 Ind Cas 833 

.TUDGMENT : This appeal Is against the 
judgment of the Subordinate Judge of Bapatla 


(2) The main defence to the suit is that the 
property being washerman service ‘inam’ land, 
a suit for recovery of possession of that land 
could only be heard by the Revenue Court un- 
der the Madras Hereditary Village Offices Act 
(3 of 1895) and a civil court has no jurisdic- 
tion. On the merits, the defendant contended 
that he had become entitled to possession of 
the property under a family arrangement. His 
case is that his father and Addanki Lingadu 1 
were sons of sisters and besides he is the sister’s 
son of Venkata Ramamma, wife of Addanki 
Lingadu 1. that while he was an infant his 
mother died and as his father was blind 
Lingadu affiliated the defendant and his father 
into his family and vested them with rights in 
his pi'operties, that after the death of Venkat- 
appa, husband of the plaintiff and Ragadu, 
sons of Lingadu 1. the defendant had been ren- 
dering washerman service, and that Venkata 
Ramamma, widow of Lingadu 1, and also the 
mother's sister of the defendant brought one 
Bapadu from another village Bommanampadu 
to assist this defendant In rendering service 
and, in pursuance of a family arrangement 
then effected the defendant and the said 
Bapadu had been enjoying the property of 
Lingadu with equal rights and the arrange- 
ment was approved of and acquiesced in bv 
Venkata Ramamma as well as by the plaintiff 
and Ragi, the widow of Ragadu. 

(3) A number of issues were raised in that 
suit and apart from the issue relating to the 
iurisdiction of the civil Courts, there were 
issues as to whether the family arrangement 
pleaded by the defendant was true and whe- 
ther the trespass alleged by the plaintiff 
true. The learned District Munsif, who heard 
the suit granted a decree holding in favour of 
the plaintiff on all the Issues finding that thef® 
was absolutely no evidence to prove the famiv 
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arrangement, that the defendant had trespass- 
ed into the land held by the plaintiff and re- 
moved the crop raised by her. In appeal the 
learned Subordinate Judge of Bapatla, v/ithout 
considering the other issues on which findings 
were given by the first Court, dealt with the 
-issue relating to jurisdiction and held that the 
Suit came within the scope of Ss. 13 and 21 of 
Act 3 of 1895, which barred the jurisdiction of 
the civil Court, to entertain such a suit. 

(4) The only question therefore for determi- 
nation in this appeal is whether the conclusion 
oi the learned Subordinate Judge that the civil 
Court has no jurisdiction is correct. Under S 
13(1) of Act 3 of 1895, 

“any person may sue before the Collector for 
any of the village offices specified in S. 3 
(which includes the office of the village 
washerman) or for the recovery of the emolu- 
anents of any such office, on the ground that 
he is entitled under sub-s, (2) or (3) of S. 10, 
Madras Proprietary Estates Village Service 
Act, 1894, or under sub-s. (2) or (3) of S 10 
or 'sub-s. (2) or (3) of S. 11 or S. 12 of this 
Act, as the case may be, to hold such office 
and enjoy such emoluments.” 

Sub-sections (2) and (3) of S. 10 of the Act 
relate to the devolution of the service ‘inams’ 
when a vacancy arises. Sub-section (2) recites 
that the succession shall devolve on a single 
heir according to the general custom and rule 
of primogeniture governing succession to im- 
partible zamindaries in southern India. Sub- 
section (3) gives the power to the Collector 
where the next heir is not qualified under sub- 
s. (1) of S. 10, to appoint the person next in 
order of Succession who is so qualified 

(5) The suits contemplated under *S. 13 as 
being entertainable by the Collector are suits 

X relating to the succession to the office to hold 
|.siich office and to enjoy such emoluments. 
^jThere is no doubt that ‘emoluments* in S. 13 
include also lands. Section 21, which restricts 
4 the jurisdiction of civil Courts, is as follows: 

*‘No civil Court shall have authority to take 
into consideration or decide any claim to 
succeed to any of the offices specified in S. 3 
or any question as to the rate or amount of 
the emoluments of any su-ch office or, except 
as provided in proviso (ii) to sub-s. U) of 

S. 13, any claim to recover the emoluments 
of any such office.** 


The matters therefore that are exempted fror 
the cognizance of the civil Courts under S 2 
are (1) claims to succeed to any of the office 
^pecified in S. 3, (2) claims to any question a 
to the rate or amount of the emoluments c 
any such office, and (3) claims to recover th 
'emoluments of any such office excepting th 
emoluments that are referred to in proviso (ii 
to sub-s. (1) of S. 13. Proviso (ii) of suh-i 
(1) exempts certain suits to recover the Ian 
^self from being filed before the Collectoi 
Proviso (ii) IS as follows : 


When one of the facts in issue in a suit is 
whether the emoluments of the office consist 
of land or of an assignment of revenue oav- 
able in respect of land, the Collector shall 
decide the claim on the assumption that only 
the said assignment constitutes the emolu- 
ments; but such decision shall not bar the 
rights of the claimant to institute a suit in a 
civil Court for recovery of the land itself.** 


(6) The. present suit* is not a suit coming un- 
^3er any of the three categories mentioned in 
1953 Haa/115 & 116 ' 


S. 21. It cannot be said to be a suit for estab- 
lishing the plaintifTs rights to the office. There 
IS no question as to the rate or amount of the 
emoluments that is in dispute. Nor is the plain- 
till seeking to recover the emoluments of the 
office, though the lands happen to be emolu- 
ments of the office itself. 

(7) Reliance is placed on the Full Bench 
decision of this Court in — ‘Kesiram Narasim- 
hulu v. Narasimhulu Patnaidu’, 30 Mad 126 
(FB) (A) which is a judgment of Arnold 
White C. J., Benson and Miller JJ. where it is 
held that the jurisdiction of civil Courts is ex- 
cluded by S. 21, Madras Hereditary Village 
Offices Act in cases in which the plain-tiff sues 
for lands as emoluments of his office and the 
defendant resists the claim on the ground that 
the land is not the emoluments of the office 
There the plaintiff, who was a ‘kamam’, on 
his land being attached in execution sued to 
recover the same on the ground that it was 
service ‘inam*, the defence being that it was 
not service ‘mam*, but the plaintiff’s private 
property. In second appeal, there was a differ- 
ence of opinion between Subrahmania Ai 3 'ar 
and Moore JJ., Subrahmania Aiyar J. holding 
ill favour of vesting jurisdiction in civil 
Courts, Moore J. holding to the contrary. The 
Bench agreed v.dth Moore J. and held that the 
suit which was the subject-matter of apoeal, 

was one in which the civil Court had no juris- 
diction. 

The reason for the decision is found in the 
judgment of Miller J. where the learned Judge 
after referring to the relevant provisions of the 
Act, namely, Ss. 13 and 21 observes that the 
plaintiff could succeed only by showing that 
he is the ‘kamam* of the village entitled as 
such to enjoy the emoluments and that the 
land is the emolument of his office, those being 
the grounds of suit which give him his right 
of action before the Collector under S. 13^1). 
The suit was, therefore, held to be a suit for 
recovery of the emoluments of the office, 
where it would be necessary for the plaintiff 
to establish that the lands which were the sub- 
ject matter of the suit were the emoluments, 
that he was the office holder and that he was 
the person doing service in respect of the land. 
Where, therefore, it becomes necessary to de- 
cide whether the land which is the subject- 
matter of the suit is emoluments of the office, 
which would again depend upon whether it 
was granted as emoluments to the office and 
whether the plaintiff is the office holder it is 
reasonable to hold as was held in 30 Mad 126 
(FB) (A) that it is a suit cognizable by the 
revenue Court and not by a civil Court. 

(8) This Full Bench decision w’as referred to 
in two other decisions reported in — ‘M See- 
tham Naidu v. D. Ptama Naidu*, 33 Mad 208 
(B) and — ‘Gavara Ramanna v Adabala 
Rattayya’, 33 Mad 235 (C). It may be mention- 
ed here that Benson J. one of the Judges in 
33 Mad 208 (B) was a party to the Full Bench 
decision in 30 Mad 126 (FB) (A). In 33 Mad 
208 (B). Benson C. J. and Krishnaswam.i Aiyar 
J. referred to the Full Bench decision and held 
that in the case they were considering, the 
jurisdiction of the civil Courts was not barred. 
That was a suit where a village officer’s ‘inam’ 
land was granted on leasp by the village officer 
to the defendant and after the exniry of the 
lease period, hp instituted a suit for recovery 
of possession. A defence as to jurisdiction was 
raised and it was held that such a suit was 
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cognizable by the civil Court. 

Judges observed as follows : 

“The Subordinate Judge relies on the decision 
in 30 Mad 126 (FB) (A). Far from support- 
ing his view the observations in that case of 
Miller J. at page 131 are in favour of the 
plaintiff and the other learned Judges do 
not dissent from his remarks. Indeed it may 
be Said that the ‘ratio decidendi’ of that case 
supports the appellant’s argument. Both the 
learned Chief Justice and Miller J. say that 
Ss. 13 and 21 of Act 3 of 1895 should be read 
together. Section 13 confers jurisdiction on 
the revenue Court and defines the class of 
suits of which a revenue Court may take cog- 
nizance. Section 21 specifies the class of 
suits of which the civil Courts shall not take 
cognizance. It is reasonable to hold notwith- 
standing the apparent generality of the lan- 
guage of S. 21 that the jurisdiction of the 
civil Court iTs taken away in those cases in 
which it is conferred on the revenue Court 
by S. 13.” 

(9) In the other case, 33 Mad 235 (C), 

Arnold White C. J. and Krishnaswami Aiyar J. 
referred to the Full Bench decision in 30 Mad 
126 (FB) (A) and distinguished it on the par- 
ticular facts of the case which the learned 
Judges were considering. It was held in that 
decision that 

“a suit in the civil Courts for land, not based 
on the ground that such land constituted 
part of the emoluments of any of the offices 
described in S. 13 of Madras Act 3 of 1895 
is not barred by S. 21 of the Act.” 

The learned Judges, while holding that S. 21 
would not apply to that case, observe at page 
237 as follows : 

“It does not raise a question as to the rate or 
amount of the emoluments of any such office. 
If it did, every claim to recover lands would 
be outside the jurisdiction of the civil Courts, 
which is opposed to the words ‘but such 
decision shall not bar the right of the 
claimant to institute a suit in a civil Court 
for recovery of the land itself*, the last sen- 
tence in proviso (ii) to S. 13(1) of the Act, 
A claim to recover lands, in our judgment, 
does not raise a question as to the rate or 
amount of the emoluments of the office.” 

.The present suit is a simple suit to claim pos- 
session of the land which the plaintiff was en- 
titled and has been in possession as heir, the 
property being village service ‘inam’ land vest- 
ed in the family. It cannot be said to be a suit 
for recovery of emoluments. If the decision of 
the suit requires an examination of the right 
of the plaintifl to the office and also the ques- 
tion as to whether the land forms part of the 
office, which generally arises when there is a 
contest between the parties as to their respec- 
tive claims to the office or dispute regarding 
the nature of the property as to whether it is 
service ‘inam’ or private land then it would 
be reasonable to hold that it would come with- 
in the scone of the suits contemplated under 
S. 13(1) of Act 3 of 1895. 

I am unable to see how a suit which is in- 
stituted by a person who happens to be an 
office holder of property to recover property 
which is the emolument of the office from a 
person who does not claim any right to the 
office and who does not even' contest that it is 
his private property or that it is not service 
inam’, could be said to be a suit of which the 


A. I. R. 

civil Courts are barred from entertaining. Ex-, 
ceptmg an allegation m the plaint that thi lan^ 
.washerman service, ‘mam’ and that the 
plaintiff IS doing service, her claim is not 
based on any of these averments but on thp 
fact that she is the rightful heir of the nro 
perty and the other fact which she had to 
establish is that the defendant is a trespasser 

(10) In — ‘Veeramma v, Veerappa’, AIR 
1937 Mad 282 (D) where the office which was 
Service ‘inam’ was sought to be recovered from 
a trespasser, Pandrang Row J. held that where 
the claim is not based on the right to the 
office or to anything on the ground that it 
forms the emoluments of an office but is mere- 
ly for the possession of property on which there 
was a trespass, the civil Court’s jurisdiction is 
not ousted. 

(11) I do not think there is any doubt as to 
the classes of suits which are contemplated un- 
der S. 13(1) in respect of which alone the 
jurisdiction of the civil Court is ousted by vir- 
tue of S. 21 of the Act, though the latter part 
of S. 21 may lead to the view that all Suits for 
lands except those that are covered by proviso 
(ii) to sub-s. (1) of S. 13 may be considered 
to be barred from the jurisdiction of the civil 
Court. As observed by the learned Judges in 
30 Mad 126 (FB) (A) both Ss. 13 and 21 must 
be read together and the classes of suits that 
are not cognizable by the civil Courts are only 
those which are mentioned in S. 13(1) and 
which are to be filed in the revenue Court. 

(12) The learned Subordinate Judge has 
erred in coming to the conclusion that the 
civil Court has no jurisdiction. The civil mis- 
cellaneous appeal is allowed and the appeal is 
remanded to the lower Court for being dispqs- 
ed of according to law. Costs of the civil mis- 
cellaneous appeal will abide the result of the 
appeal. 

B/V.R.B. Appeal allowed 
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SUBBA RAO AND SOMASUNDARAM JJ. 

S. PL. P, Narayana Chettiar, Petitioner v, 
M. AR. Annamalai Chettiar, Respondent. 

Civil Misc. Petn. No. 6577 of 1952, D/- 25-3- 
1953. 

Debt Laws — Madras Agriculturists* Relief 
Act (4 of 1938), S. 19 (2) — Retrospective 
operation — (CivU P. C. (1908), S. 11) — (Debt 
Laws — Madras Agriculturists* Relief (Amend- 
ment) Act (23 of 1948), S. 16). 

Retrospective operation of S. 19 (2) is 
controlled by S. 16 of Act 23 of 1948 which 
came into operation on 25-1-1949. No final 
decree in appeal, pending on that date, 
passed till 9-3-1951. Hence S. 16 (2) of the 
Act of 1948 applies to the case and debtor 
could and should raise the plea that he is 
entitled to relief under Madras Agricul- 
turists* Relief Act in the appeal jtself. A 
debtor who had opportunity to file an 
additional written statement and did so 
claiming certain other relief not asking for 
relief under S. 19 (2) of the Act — Held 
his subsequent application was barred by 
‘res judicata*. AIR 1941 Mad 929 (FB) 
and AIR 1952 Mad 591 (FB), Rel, on. 

(Paras 3, 4 and 6) 

Anno: Civil P. C., S. 11 N. 35. 


Narayana Chettiar v. Annamalai Chettiar (Subba Bao J .) 

The learned 
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P. S. Panchaksharam, for Petitioner; S. 
Thyagaraja Iyer, for Respondent. 

CASES CITED: 

(A) (’52) AIR 1952 Mad 591: 1952-1 Mad LJ 
264 (FB) 

(B) (’41) AIR 1941 Mad 929: ILR (1942) Mad 
346 (FB) 

SUBBA RAO J. : This is a petition under 
S. 19 (2). Madras Agriculturists’ Relief Act for 
scaling down the decree debt. On 9-3-1951 we 
passed a decree in favour of the plaintiff who had 
filed a suit for recovery of a sum of Rs. 28,645-8-0 
with subsequent interest. The learned Subordinate 
Judge dismissed the suit on the ground that it 
was barred by limitation. On 20-10-1949 we deli- 
vered a judgment in the appeal against that 
decree holding that the plaintiff was the validly 
adopted son of M. A. R. Arunachalam Chettiar 
and that the suit was not barred by limitation. 
Learned counsel appearing for the defendants- 
respondents contended that his clients would not 
be liable for the suit amount as their father 
Palaniappa Chettiar became a partner of P. L, S. 
firm subsequent to the deposit. To enable us to 
decide the points raised we called for a finding 
from the learned Subordinate Judge on the follow- 
ing question: 

“When did Palaniappa Chettiar, the father of the 
defendant became a partner of P. L. S. firm?” 

The learned Subordinate Judge submitted a finding 
on 12-1-1950 holding that Palaniappa Chettiar was 
a partner of P. L. S. firm from the beginning, i.e., 
from 3-2-1917. After objections were filed to that 
finding the appeal was again posted before us on 
23-2-1951. On that day an additional written state- 
ment was filed by the defendants claiming relief 
under the laws of Burma in respect of interest 
As that was a new point raised for the first time 
we adjourned the appeal to enable the learned 
counsel for the plaintiff to investigate the matter 
and meet the point raised. On 5-3-1951 the said 
point was argued and we agreed with the defen- 
dants to some extent and gave the relief accord- 
ingly. That order was made on 9-3-1951. 'Phe 
result was that the plaintiff got a decree as prayed 
for except in regard to interest. The defendants 

preferred an appeal to the Supreme Court against 
our decree. 

(2) The defendants filed an application in the 
Subordinate Judge’s Court for scaling down the 
^cree, but that was dismissed. It is represented 
to us that the learned Judge dismissed that appli- 
cation on the ground that it was not maintainable 
After the dismissal of that application the pre- 
sent petition is filed by defendant 2 in this Court 

lor sc^ng down the decree under the Agricultu- 
rists’ Relief Act. 

(3) Learned counsel for the petitioner relies 

Agriculturists’ Relief Act. Section 
19 (2) was added by Amending Act 23 of 1948 

Sections 19 ( 1 ) and 19 (2) as they now stand read 
as follows : 

“19 (1) Where before the commencement of this 
Act, a Court has passed a decree for the repay- 
ment of a debt, it shall, on the application of 
any judgment-debtor who is an agriculurist or 
m respect of a Hindu joint family debt, on the 
application of ^y member of the family whe- 
ther or not he is the judgment-debtor or on the 
application of the decree-holder, apply the provi- 
sions of this Act to such decree and shall, not^ 
withstanding anything contained in the Code of 
Civil Procedure, 1908, amend the decree accord- 
ingly or enter satisfaction, as the case may be : 

Provided that all payments made or amounts 
recovered whether before or after the commence- 


ment of this Act, in respect of any such decree 
shall first be applied in payment of all costs 
as are originally decreed to the creditor. 

(2) The provisions of sub-s. (1) shaU also 

apply to case where, after the commencement of 

this Act, a Court has passed a decree for the 

repa3unent of a debt payable at such commence- 
ment.’’ 

Learned counsel for the plaintiff contends that as 
th^ petitioner did not raise the question of his 
relief under the Act at the time the appeal was 
disposed of by us, he is now precluded from raising 
that plea. But the advocate for the petitioner 
says that under S. 19 (2) he is entitled as of right 
for the amendment of the decree notwithstanding 
the fact that he did not raise the plea at ihe 
time of d^posal of the appeal. Under S. 19 (2) 
the provisions of S. 19 ( 1 ) apply to cases where 
after the commencement of the Act a Court has 
passed a decree for the repayment of a debt 
payable at such commencement. The decree in 
this case was made on 9-3-1951, and therefore the 
decree in question was one made after the Act 
c^e into force. But the retrospective operation 
of S. 19 (2) is controlled by S. 16 of Act 23 of 
1948. Section 16 reads as follows: 

“16. The amendments made by this Act shall 

apply to the following suits and proceeding's 
namely : ’ 

(i) all suits and proceedings Instituted after 
the commencement of this Act; 

(ii) all suits and proceedings instituted before 
the commencement of this Act, in which no 
decree or order has been passed, or in which the 
decree or order passed has not become final 
before such commencement; 

(iii) all suits and proceedings in which the 
decree or order passed has not been executed 
or satisfied in full before the commencement of 
this Act; 

Provided that no creditor shall be required to 
refund any sum which has been paid to or 
realised by him, before the commencement of 
this Act.” 


(4) The scope of this section has been laid down 
by a PuU Bench of this Court in — ‘Venkatarat- 
nam v. Seshamma’, AIR 1952 Mad 591 (A). Satya- 
narayana Rao J. in delivering the judgment of 
the Full Bench, states at p. 593 as follows : 


isearmg mese principles in mind it is clear that 
Cl. (ii) applies to pending proceedings, that is 
proceedings which were instituted before the 
commencement of the Act but which did not 
become final before such commencement This 
is made clear by the clause ‘in which the decree 
or order passed has not become final' It im- 
plies therefore that if the decree or order 
pa^ed in a suit or proceeding becomes final 
before the commencement of the Act, the provi- 
sions of the Act cannot be applied to such a 
or prcweeding. But in Cl. (iU) the words 
in which the decree or order passed has not 
become final do not occur. It is quite general 
^d applies to all suits and proceedings in which 
the dw^ or order passed has not been executed 
or satisfied in full before the commencement of 
this Act so that it seems to apply to decrees 
or orders even if they had become final before 
the commencement of this Act provided the 

decree or order has not been executed or fuUv 
satisfied.” ^ 


section 16 (1) applies to suits instituted after tha 
cornmencement of the Act. Cl. (ii) to suits or pro- 
ceedmgs instituted before the commencement of 
the Act in which no decree or order has been 
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passed which has become final, and cl. (iih to suits 
or proceedings in whicli the decree or order passed 
has not been executed in lull beiore the commence- 
ment of this Act. A combined reading of tne 
three provisions indicates that cl. ui) will apply 
if the decree or order had not become final before 
the Act and Cl. (iii; if the decree or order, though 
became final, was not satisfied before the conl- 
mencement of the Act. Act 23 of 1948 came 
inuo foice on 25-1-1049. We delivered ludgment 
on 9-3-1951. At the time the new' Act came into 
force no final decren^ was passed in the suit. 
Tnerefore S. 16 Cl. (ii) applies. If Section 16 (ii) 
applied, the petitioner could and should have raised 
the plea when the appeal was argued b-efore us 
that his client was entitled to relief under the 
provisions of the Agriculturists’ Relief Act. 
Though he filed an additional written statement 
claiming reliefs in respect of interest under 
Burma laws, no attempt was made to ask lor a 
relief under the Agriculturists’ Relief Act. A 
party who had an opportunity to raise a pica but 
did not raise the plea is precluded by principles 
of ‘res judicata' from raising the plea over again 
at a subsequent stage. But it is said that the 
principle of ‘res judical a’ had no application to 
the present case as S. 19 (1) wdiich is incorporated 
by reference to in S. 19 (2» says that a petitioner 
v/ould be enttUed to the relief given to him und?r 
that section notw'ithstanding anything stated in 
the Code of Civil Procedure. But this argument 
ignores the fact that the scope of S. 19 (2) is 
itself limited by the provisions of S. 16 of Act 2J 
of 1948. 

(5) In — ‘Sriramareddi v. Sriramareddi’. AIR 
1941 Mad 929 (Bi, a Pull Bench of this Court had 
to consider the case of an applicant who did 
not raise the plea under the Madras Agricultu- 
rists’ Relief Ari at the time when the appeal v;as 
disposed of. The facts were; A Division Bench 
of this Court pronounced a judgment in an appeal. 
Alter the judgment has been pronounced an 
application was made on behalf of respondent 4 by 
his mother who v/as his auardian lor an order 
under Ss, 6. 7 and 8. Agriculturists’ Relief Act 
for scaling down the debt. The Act had not been 
nleaded at anv stage before the appeal v;as heard 
and decided. ^When the suit was decided by the 
trial Court the Act had not come into force. But 
the Act v/as in force at the time the suit 
came tip for disposal bv the appellate Court. 
Dealing with the situation. Leach C. J. who deli- 
vered the ludgment of the Ftill Bench laid down 
the procedure to be followed iia such cases at 
page 932; 

“We consider that the proper course will be to 
re:-x‘rvo the final order until the application for 
sealing down has been decided. All questions 
arising in the appeal oth^r than the ouestion cf 
sepvling dowm can be decided and tlve decree left 
ctpen until a report has been received from the 
irial Court, the application for scaling down 
being remitted to that Court tor enquiry and 
ivpart. Tf thi.s procedure is followed the final 
decree of this Court will state exactly what the 
judgment-debtor has to pay, bearing in mind all 
that he is entitled to under the AgricuUunsls' 
Holif'f Act. But if the apnlication is not made 
before the judgment is delivered, it will be too 
late for a judeimcnt-debtor to vais^ the question. 
The iudgrrifufi in such circuin^lances will be 
the final judgment and the decree must fie 
drawn up in accordance tlaerewith." 

(6) Having regard to the scope of S. 16 of 
I Act 23 of 19t?> we are inclined to hold that 
liospitp the amended S. 19 (2) of the Act the 
'position of a party who did not raise the plea 


under the Agriculturists’ Relief Act after tlie said. 
Act came into force is not difierent from that laid 
down by the 1^11 Bench in the aforesaid decision. 

(7) In this view it is not necessary to consider 
the question whether the petitioner is an agri- 
culturist within tlie meaning of the Act. 

(8» This petition fails and is dismissed with 
costs. 

B/M.K.S. Petition dismissed. 

A.I.R. 1953 MADRAS 916 (Vol. 40, C. N. 360) 

MACK J. 

Chittirala Mahalakshmamma, Appellant v. 
Senisetti Hanumayya and another, Respondents. 

A. A. O. No. 659 of 1949, D/- 13-2-1953. 

(a) CivU P. C. (1908), S. 47 and O. 21, R. 58 

— “Plaintiff whose suit is dismissed and is 

dismissed” — Explanation. 

M who was daughter-in-law of R, the 
executant of pronole, exonerated in suit 
brought against R’s widow and M — Suit 
decreed against assets of R — Execution of 
decree by attachment of immovable pro- 
perty — M claiming paramount title to 
attached property under Ss. 47, 151 and 
O. 21. R. 58 — (ilaim allowed — Appellate 
Court holding that M was party to suit and 
remanding claim petition for disposal on 
merits under S. 47 — On second appeal 
held that M ceased to be party to suit on 
her exoneration and must be treated as 
person who has been dismissed from suit 
and not as person against whom suit had 
been dismissed — Also held that question 
raised between plaintiff decree-holder and 
M could not have been adjudicated upon in 
suit on pronote and consequently _ issue 
which could not have been decided in suit 
itself could not be decided in execution 
proceedings by way of applicatioii under 
S. 47 Case held not governed by S. 47 
but bv O. 21, R. 58. AIR 1930 Mad 817 (FB) 
and AIR 1933 Mad 435, Foil.; AIR 1926 
Mad 484, Not followed: AlR 1930 Mad 817 
(FB); AIR 1937 Xvlad 268 and AIR 1918 Mad 
911, Ref. (Paras 3, 4) 

Anno: Civil P. C., S. 47 N. 8; O. 21, R, 58 
N. 1. 

(b) Civil P. C. (1908), S. 47 — Unnecessary 
party. 

It would be opening an avenue of abuse 
if a plaintiff were to include as defendants 
in a suit, persons who are really uniieces- 
.-'.ary and while not being able to have any 
issues decided as between him and them in 
Ihe suit itself, be permitted to pursue reme- 
dies against them in executmn under S. 47, 
Civil P. C. and have them determined 
without the payment of any court-fee. No 
doubt, it is always open to the executing 
Court to treat any proceedings under S. 47 
as a suit and. if necessary order payment 
of anv additional court-fee. Where, how- 
ever. U is of considerable importance as to 
who should be the olaintifF in the suit to be 
filed whether it is the appellant whose pro- 
perty has been attached, or whether it 
should be the decree-holder who has ‘prima 
facie’ failed to show that the proper y 
attached belonged to his original debtor, the 
appellant's claim must be allowed and the, 

decree-holder be referred to a suit. 

(Para 4) 


Anno; Civil P. C., S. 47 N. 8. 
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P. V. Chalapathi Rao, for Appellant; B. V. 
Ramanarasu, for Respondents. 

CASES CITED: 

(A) (’26) AIR 1926 Mad 484: 49 Mad 494 

(B) (’30) AIR 1930 Mad 817: 54 Mad 81 (FB) 

(C) (’18) AIR 1918 Mad 911: 40 Mad. 964 

(D) (’33) AIR 1933 Mad 435: 143 Ind Cas 476 

(E) (’37) AIR 1937 Mad 268: 173 Ind Cas 90 

JUDGMENT : This is an appeal against the 
order by the learned. Additional Subordinate Judge 
of Guntur remanding E. A. No. 331 of 1948 for 
fresh disposal by the District Munsif of Narasa- 
raopet. 

(2) The appellant is a widow one Mahalaksh- 
mamma who was impleaded as defendant 2 in a 
suit filed by the respondent decree-hoider on a 
pronote executed by her deceased father-in-law 
Ramakotayya, whose widow was impleaded as 
defendant 1. In the suit, the appellant was exo- 
nerated, with costs, bv the learned District Mun- 
sif and the decree-holder obtained a, decree against 
the assets of Ramakotay^'a in the hands of his 
widow. In execution he attached immoveable pro- 
perty to which the appellant laid claim in a p'^ti- 
tion under O. 21, R. 53 and Ss. 47 and 151, Civil 
P. C. She claimed the attached property as being 
her own by virtue of a purchase in execution of 
decree which she obtained against her own 
father-in-law, who had. it was alleged, taken po.s- 
session of valuable moveable property belonging to 
her. while she was a ward of Court, 'and furnished 
security for a substantial amount. The learned 
District Munsif held that the appellant had prima 
facie title and possession and allowed her claim 
petition. In appeal, the learned Subordinate Judge 
taking the view that she was a party to the suit 
the decree of which was under execution re- 
manded the claim petition for disposal cii its 
merits under S. 47, Civil P. C. negativing the view 
of the District Munsif that the decree-holder’s 
remedy was in this case by way of a separate suit 
to set aside the summary order on the claim peti- 
tion. 

(3) I have no doubt that the view taken by the 
learned District Munsif is correct. There were two 
views taken in decisions of this Court as regards 
the application of the explanation to S. 47, Civil 
P. C. according to which, for the purpose of that 
section, a plaintiff whose suit has been dismissed 
and a defendant against whom a suit has been 
dismissed are parties to the suit. The earlier 
narrow view taken in — ‘Sethu Konar v. Rama- 
swami Konar’, AIR 1926 Mad 484 (A), was that 
the ground on which a party is exonerated from 
the suit can never determine whether he conti- 
nues or ceases to be a party, but it will depend 
entirely upon whether his name has been struck 
off from or retained on the record. This view 
w^ negatived by a Pull Bench decision in — 

Sac V. Sundara ‘Mudaliar’, AIR 1930 Mad 
817 (B), which followed the earlier view taken 
in -- ‘Kmhnappa v. Periasami’. AIR 1918 Mad 
^ (C), by Aylmg and Kumaraswami Sastriar JJ. 
The learned Subordinate Judge considered the 
decision m — ‘AIR 1930 Mad 817 (B)’, but took 
the view that it did not apply to the facts of the 
present ca^, as there it was a case of a party 
claiming a title paramount in a mortgage suit The 
learned Subordinate Judge failed to observe that 
this was a case where the appellant claimed a 
^ramount title to this property as against the 
deceased executant of the pronote m which the 
decree-holder obtained his decree. The Pull Bench 
decision is clearly in point and governs the pre- 
sent case. The view taken there was also fol- 
lowed in — ‘Jujisti Panda v. Lakshmana’, AIR 
1933 Mad 435 (D) and — ‘Thanagachami v. Veer- 


appa’, AIR 1937 Mad 268 (E). In — ‘AIR 1933 
Mad 435 (D), Beasley C. J. who also delivered 
the judgment of the Pull Bench in — ‘AIR 1930 
Mad 817 (B)’, expressed the view that on the 
exoneration or the striking out of the names of 
persons on the ground of misjoinder, they cease 
to be parties to the suit and that such defendants 
must be treated as persons who had been dis- 
missed from the suit and not as person against 
whom the suit had been dismissed. This view 
was also followed in — ‘AIR 1937 Mad 263 (E)’, 
in which it was held that a defendant who was 
not a necessai*y party would not be a party to 
the suit within the meaning of S. 47, if he is exo- 
nerated without his claim being adjudicated upon. 
There can be no doubt following this line of deci- 
sions that this is a case which is not governed 
by S. 47, Civil P. C. but by O. 21, R. 58. 

(4) 'There is a further aspect of S. 4? which re- 
quires two conditions to be satisfied in order to 
bring applications in execution v/ithin its scope. 
The first condition is that it must be a question 
arising between the parties to the suit in which 
the decree was passed. The second condition is 
that it must relate to the execution, discharge or 
satisfaction of the decree. Tne word “and” in this 
connection in S. 47 (1) appears to me to be highly 
significant. In the present case, the question 
raised as between the plaintiff decree-holder and 
the present appellant could not have been adju- 
dicated upon in the suit on the pronote. I entirely 
fail to see how an issue as betv/een the parties 
v/hich could not in any event have been decided 
in the suit itself and does not arise betv/een the 
parties can be decided in execution proceeding by 
way of an application under S. 47, Civil P. C. 
This is an aspect of S. 47, Civil P. C. v/hich has 
not been specifically adverted to in the decisions 
to which I have been referred. It would be 
opening an avenue of abuse if a plaintiff were to 
include as defendants in a suit, quite improperly, 
persons v;ho are really unnecessary and while not 
being able to have any issues decided as between 
him and them in the suit itself, be permitted to 
pursue remedies against them in execution under 
S. 47, Civil P. C. and have them determined 
without the payment of any court-fee. No doubt, 
it is always open to the executing Court to treat 
any proceedings under S. 47 as a suit and, if neces- 
sary, order payment of any additional court-fee. 
In this case, however, it is of considerable im- 
portance as to who should be the plaintiff in the 
suit to be filed whether it is the appellant whose 
property has been attached, or whether it should 
be the decree-holder, who has ‘prima facie' failed) 
to show that the property attached belonged to 
his original debtor. I have no hesitation on the 
facts of this case, in restoring the order of the 
learned District Munsif and referring the decree- 
holder to a suit, if so advised. The appeal is allowed 
with costs throughout. Leave refused. 

B/H.G.P. Appeal allowed. 
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BALAKRISHNA AYYAR AND CHANDRA 

REDDI JJ. 

Public Prosecutor, Petitioner v. C. Parama- 
sivam and others. Respondents. 

Criminal Revn. No. 862 of 1952 and Crimi- 
nal Revn. Petn. No. 735 of 1952, D/- 2-3-1953. 

Evidence Act (1872), S. 25 — Excise Officer 

(1898). S. 162) — (Opium 
Act (1878), S. 20A (inserted by Mad. Act 32 of 

1931) — AIR 1932 Pat 293 (SB), Dissented 
from. 
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A. I. R. 


An excise officer invested with the 
powers of an officer in charge of a police 
station for investigation of offences under 
S. 20A of the Opium Act is a “police 
officer” coming within the purview of S. 25 
of the Evidence Act and S. 162, Cr. P. C. 
and any confession made to him in the 
course of investigation is inadmissible un- 
der S. 25 of the Evidence Act and the state- 
ments made to such an officer under S. 
162, Cr. P. C. can be used only in the man- 
ner enacted therein. Case law discussed. 

(Paras 14, 48) 

Anno: Evidence Act, S. 25 N. 2, 4; Criminal 
P. C., S. 162 N. 3a, 4. 

Public Prosecutor in person; S. Govind 

Swaminathan and S. Rajaraman, for Respon- 
dents. 

CASES CITED ; 

(A) (’46) AIR 1946 Mad 430: 1946 Mad WN Cr 
47: 47 Cri LJ 865 

(B) (’32) 1932 Mad WN Cr 69 

(C) (’34) 1934 Mad WN Cr 67 

(D) (’38) AIR 1938 Mad 460: 1938 Mad WN Cr 
23: 3.9 Cri LJ 338 

(E) (’27) AIR 1927 Bom 4: 51 Bom 78: 28 Cri 
LJ 122 (FB) 

(F) (’34) AIR 1934 Cal 580: 61 Cal 607: 35 Cri 
LJ 1071 (FB) 

(G) (’47) AIR 1947 Mad 308: 1946 Mad WN 

Cr 144: 48 Cri LJ 326 

(H) (’48) AIR 1948 Mad 116: 1947 Mad WN Cr 
120: 49 Cri LJ 100 

(I) (’52) AIR 1952 Mad 299: 1952 Mad WN Cr 
5: 1952 Cri LJ 640 

(J) (’32) AIR 1932 Pat 293: 12 Pat 46: 34 Cri 
LJ 1 (SB) 

(K) (’75-76) 25 WR Cr 36: 1 Cal 207 

(L) (1911) 80 LJ KB 1318: (1911) AC 641 

BALAKRISHNA AYYAR J. : On 1-1-1952 a 
consignment of illicit opium was despatched by 
train from New Delhi to Madras and from 
Madras on to Chidambaram. Acting on some 
information that he had received, Mr. Khadir 
Hussain, an Assistant Inspector of Excise who 
Nvas also a Deputy Prohibition Officer, shadow- 
ed the article to Chidambaram. On 5-1-1952 
One Paramasivam went to the railway parcel 
office at Chidambaram, tendered the way bill 
to the General Parcel Clerk and after signing 
m the delivery book took delivery of the par- 
ccl. At that stage Mr. Khadir Hussain de- 
tained him and questioned him. He also seized 
the parcel which, on examination, was found 
to contain 33 seers of opium. 

these allegations Paramasivam and 
three others were prosecuted before the Sub- 
Magistrate, Chidambaram. At the trial Mr. 
Khadir Hussain gave evidence for the prose- 
cution. When he was in the box the Assistant 
Public Prosecutor asked him what Parama- 
siyam had told him when questioned by the 
witness after his arrest. To that question the 
defence counsel took exception on the ground 
that S. 162, Cr. P. C. prohibited such state- 
ments from being given in evidence for the 
prosecution. The learned Magistrate upheld 
the objection. On that, the prosecution came 
upon in revision to this Court. Somasundaram 
J. who first heard the matter considered that 
an authoritative decision was necessary on the 
point that had been raised and so referred the 
following question to a Bench : 

“The question that is raised in this petition 
is whether in view of Madras Act 32 of 1951 


which was introduced as an amendment to 

r (Central Act 1 of 

ISp), a co^nfession made to a Prohibition 
Uincer is admissible or not.” 

Before attempting to answer this question it is 
as well to examine some of the provisions of 

I 1878)!TecLn 
4 prohibits the possession, transport imoort 

export or sale of opium except under certain 
circumstances referred to in that Act Section 
9 provides penalties for the contravention of 
S. 4 and some other sections. Section 14, as it 
stood before it was amended in Madras, con- 
ferred on certain categories of officers belong- 
ing to the departments of Excise, Police, Cus- 
toms, Salt, Opium and Revenue, power of en- 
try, search, seizure and arrest when they had 
reason to believe that opium liable to confisca- 
tion under the Act was kept or concealed in 
any building, vessel or enclosed space. These 
powers, however, could be exercised only bet- 
ween sunrise and sunset. Section 15 empowers 
every officer of the departments referred to in 
S. 14 to seize opium in transit or in any open 
place. It also confers powers of detention, 
search and arrest. Section 20 requires that 
every person arrested and every thing seized 
under S. 14 or S. 15 shall be forwarded with- 
out delay to the officer in charge of the nearest 
Police Station. Section 21 requires an officer 
making an arrest or seizure under the Act to 
send a report of the matter to his immediate 
official superior within 48 hours thereafter. 


(3) It will be noticed that under the Act, as 
it stood before it was amended, though the 
officers of the Excise, Customs and other de- 
partments were given powers to enter, search, 
seize and arrest, they had no power to inves- 
tigate. In 1951 the Madras Legislature amend- 
ed the Central Opium Act in certain respects. 
Officers of the Prohibition Department were 
included in the categories of others referred to 
in S. 14 who could enter, search, seize and 
arrest on reasonable suspicion of a contraven- 
tion of the provisions of the Act. A new sec- 
tion, S. 20A was added which runs as follows : 

“The State Government may, by notification 
in the Official Gazette, invest any officer of 
the Prohibition Department, or every officer 
belonging to any special class in that depart- 
ment, with the powers of an officer in charge 
of a police station for the investigation of 
offences under this Act.” 

(4) The result of the amendment is to con- 
fer on officers of the Prohibition department in 
relation to offences under the Opium Act, 
practically all the powers of a Station House 
Officer. But, at the same time it will be 
noticed that the Amending Act does not call 
these officers Police Officers. 


(5) There is no exhaustive definition of the 
expression “Police Officer” in any of our sta- 
tutes. Act 5 of 1861 (Indian Police Act) mere- 
ly says, 

“the word ‘Police* shall include all persons 
who shall be enrolled under this Act.** 

‘Ex facie*, this definition is not exhaustive, and 
it is of no help in answ^ering the question that 
is now before us. In the absence of a statutory 
definition, and, apart from all authority, one 
would be tempted to say that a police officer is 
a person whom any statute or other provision 
of law calls such, or, on whom it confers all 
or substantially all the powers and imposes 
the duties of a police officer. If he is express- 
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ly called a police officer there is no difficulty 
■whatsoever. If he is not so called then the 
next step is to ask: what does the law require 
him to do? What are the duties imposed on 
him? and what are the powers conferred on 
him? If these are substantially those of a police 
officer there need be no qualms in regarding 
him as one. If his powers and duties are con- 
fined to a particular extent of territory or to 
a particular subject-matter he wiU be a police 
officer only in respect of that territory or that 
subject-matter. The material thing to consider 
Avould be not the name given to him, nor the 
colour of the uniform he is required to wear, 
but his functions, powers and duties. A police 
■officer does not cease to be such merely be- 
cause he is put into a white khadder uniform 
instead of one in khaki drill; a medicine will 
be just the same whether it is packaged in a 
glass jar or a plastic container. 

(6) Support for the view that regard must 
be* had not to the name but to the powers, 
duties and functions of the officer, is to be 
found in the decision reported in — ‘Somesh- 
war H. Shelat, in re’, AIR 1946 Mad 430 (A). 
In that case the question for decision was 
whether a Special Officer of the Commercial 
Tax Department, who had been empowered by 
the Provincial Government of Madras in 
exercise of the powers conferred on them by 
S. 12 (3) of the Hoarding and Profiteering 
Prevention Ordinance was a police officer 
within the meaning and for the purpose of S. 
162, Cr. P. C. and S. 25 of the Evidence Act. 
The sub-section of the ordinance ran as 
follows : 

“The Controller General and such Inspectors 
or other officers as may be empowered by 
the Central or Provincial Government in this 
behalf shall, within the respective areas for 
which they are appointed, have power to in- 
vestigate all offences punishable under this 
Ordinance, and in conducting any such in- 
vestigation shall, within the said areas, have 
all the powers, duties, privileges and liabili- 
ties of an officer in charge of a police station 
under the Cr. P. C., 1898, when investigating 
a cognizable offence within the limits of his 
station.*^ 

(7) A Bench of this Court had no hesitation 
in holding that an officer empowered under this 
section was a police officer. 

(8) Mr. V. T. Rangaswami Aiyangar, the 
learned Public Prosecutor, drew our attention 
to six decisions of this Court which have a 
bearing on the question before us. In — ‘Maha- 
lakshmayya v. Emperor*, 1932 Ma.d WN Cr 69 
(B), Sundaram Chetty J, ruled that a state- 
ment by an accused person to an Excise Ins- 
pector in answer to questions put by him is 
not a confession made to a police officer within 
the meaning of S. 25 of the Evidence Act. In 
— ‘Doraiswami Nadar v. Emperor*, 1934 Mad 
WN Cr 67 (C), BardsweU J. followed this 
case and ruled to the same effect. 

(9) In — ‘Public Prosecutor v. Marimuthu 
"Goundan*, AIR 1938 Mad 460 (D), Horwill J. 
followed the two earlier decisions just now re- 
ferred to. Before that learned Judge the deci- 
sions in — ‘Nanoo v. Emperor*, AIR 1927 Bom 
4 (FB) (E) and — ‘Ameen Sharif v. Emperor’, 
AIR 1934 Cal 580 (FB) (F) were cited. But 
lie distinguished them saying, 

‘The Full Bench of the Calcutta High Court 
followed a Full Bench of the Bombay High 


Court, whose decision naturally turned on 
the interpretation of the Bombay Excise Act 
which, in this respect, is similar to the Cal- 
cutta Act. The Madras Act, however, does 
not give excise officers quite the same powers 
as the Bombay and Calcutta Excise Acts, 
and for that reason this court has on three 
occasions held that for the purpose of S. 25 
of the Evidence Act, an excise officer is not 
a police officer.” 

No doubt he went on to add, 

“It appears to me that as S. 25 refers only 
to a police officer, a court should not extend 
it to other classes of officers merely on 
grounds of similarity of function, especially 
in view of the fact that the Evidence Act was 
introduced at a time when the methods of 
the police were much more open to attack 
than they are now.” 

(10) In — ‘Mayilvahanam, In re’, AIR 1947 
Mad 308 (G), Yahya Ali J. had to consider the 
position of an Assistant Inspector of Customs 
and he took the same view that had been 
taken in the earlier decisions of this Court. 
See also — ‘Venkata Reddi, In re’, AIR 1948 
Mad 116 (H) and — ‘Vadivel Gounder, In re’, 
AIR 1952 Mad 299 (I). 

(11) It seems to me that none of these deci- 
sions are in point because they belong to a 
time before the Central Opium Act was amend- 
ed by the Madras Legislature in 1951. 

(12) In — AIR 1927 Bom 4 (FB)’ (E), the 
following question was formulated for the 
decision of the Court: 

“Is an Abkari Officer, who, in the conduct of 
investigation of an offence punishable under 
the Bombay Abkari Act, exercises the powers 
conferred by the Criminal Procedure Code, 
1898, upon an officer in charge of a police 
station for the investigation of a cognizable 
offence, a police officer within the meaning 
of S. 25 of the Evidence Act?” 

All the learned Judges, there were five of them, 
were unanimously of the opinion that the ques- 
tion should be answered in the affirmative. A 
different view was taken by a Full Bench of 
three Judges of the Patna High Court in — 
‘Radhakishun v. Emperor*, AIR 1932 Pat 293 
(SB) (J). Mr. V. T. Rangaswami Aiyangar, the 
learned Public Prosecutor, placed special 
emphasis on this decision because the question 
that was decided in that case was whether a 
confession made before an Excise Inspector 
who, under the Dangerous Drugs Act (Central 
Act 2 of 1930) not only had the power to arrest 
and search but had also been invested by the 
local Government with the powers of an officer 
in charge of a police station for the investiga- 
tion of an offence under that Act, is admissible 
evidence. Section 30 of the Central Act 2 of 
1930 runs as follows: 

“The Provincial Government may invest any 
officer of the Excise Department or any class 
of such officers, with the powers of an officer 
in charge of a police station for the investi- 
gation of offences under this Act.” 

Mr. Rajaram pointed out that S. 4 of the 
Madras Act 32 of 1951 which introduced S. 20-A 
into Central Act 1 of 1878 is practically a re- 
production of S. 30 of the Dangerous Drugs Act, 
This circumstance no doubt makes the Patna 
case more apposite but it does not invert the 
reasoning in that case with any greater force. 
The Patna case was exhaustively considered by 
a Full Bench of five Judges in Calcutta. See 
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‘AIR 1934 Cal 580 (FB)’ (F) in which by a 
j^ajonty of 4 to 1 the learned Judges preferred 
the view of the Bombay High Court to that of 
the Patna High Court. The report of that deci- 
sion occupies 56 pages of the book and every 
conceivable aspect of the matter has been ex- 
haustively discussed. It is held to discover 

much which can be profitably added to that 
discussion. 


to whom the statement was made was a police 

officer within the meaning of S 162 Cr P r 
and S. 25 of the Evidence Act.* The objection 
was upheld by the Stationary Sub-Magistrate 
of Chidambaram, and the statement recorded bv 
P. W. 1 from the first accused was ruled out as 
being inadmissible. It is against this that the 
present revision petition has been filed by the 
State Government. 


^ (13) On the viev/ taken by the learned Judges 
in the Patna case and by Costello J. in the Cal- 
cutta case, I would make these observations. 
It appears to me that they looked too narrowly 
to the appearance of things and declined to 
look at the substance behind the appearance. 
They focussed attention on the label and v/ould 
not look farther. I also consider that the learned 
Judges were being much too strict when they 
refused to consider why these rules of exclusion 
were embodied in S. 162, Cr. P. C. and S. 25 
of the Evidence Act, It is true that the grounds 
of exclusion are not indicated eithc*^ in the 
Evidence Act or the Criminal Procedure Code. 
But that does not seem a sufficient reason for 
refusing to consider that aspect of the malter. 
It has some times been said that he does not 
know the law who does not know the reason 
for the law. Surely, if you refuse to look r>t 
the reason for a particular rule of law how can 
any valid conclusion be reached? 

(14) I prefer the view taken by the Full 
Bench in Bombay and in Calcutta, and would 
say that in relation to an offence under the 
Opium Act a Prohibition Officer on whom the 
State Government has conferred the powers of 
an officer in charge of a police station, is a 
police officer for purposes of S. 162. Cr. P. C. 
and S. 25 of the Evidence Act. 

(15) It follows that the confession in this 
case is inadmissible in evidence. In the result 
the revision petition is dismissed. 

(16) CHANDRA REDDI J.: This matter has 
now come before us having been referred by 
our learned brother Somasundaram J. to resolve 
the judicial conflict on the interpretation of 
S. 20 of the Opium Act. The question to be 
answered by us is: 

“Is the Excise Officer who exercises the 
powers conferred by the Criminal Procedure 
Code in charge of police station in the con- 
duct of an investigation of an offence against 
excise laws a police officer within the mean- 
ing of S. 25 of the Evidence Act and S 162, 
Cr. P. C.” 

(17) The facts relevant for the purpose of 
this enquiry are the following: It is alleged 
for the prosecution that on 1-1-1052 a parcel 
was booked from New Delhi to Madras by train 
from where the same was sent on the morning 
of 5-1-1052 to Chidambaram. At this place, the 
first accused took delivery of the parcel at the 
instance of accused 2 to 4. When the first 
accused was taking it out of the parcel office, 
P. W. 1, an Assistant Inspector of Excise caught 
hold of him and on an examination it was found 
to contain 33 seers of opium. After investiga- 
tion, a charge sheet was laid against the first 
accused for possession of opium punishable 
under S. 0 (a) cf the Opium Act and against 
accused 2 to 4 under S. 0 (b) of the said Act 
for transporting opium. In the course of exa- 
mination of P. W. 1 he wanted to prove a state- 
ment made by the first accused to him which 
was reduced to writing. An objection was taken 
on behalf of the accused to the admissibility of 
the statement on the ground that the officer 


(18) In support of this petition, it is urged 
by the learned Public Prosecutor that an excise 
ouicer is not a police officer within the meaning 
of S. 25 of the Evidence Act and the prohibition 
enacted therein cannot be extended to excise 
officers. 

(19) The question whether an excise officer 
was a police officer and the confession made 
to him in the course of investigation was to 
be excluded by virtue of the provisions of S. 25 
of the Evidence Act came up for consideration 
ill a number of cases in this Court. In — ‘1932 
Ivlad V/X4 Cr 69’ (B) Sundaram Chetty J. held 
that an admission made by an accused person 
U) an excise inspector could not be ruled out as 
it could not be regarded as a confession made 
to a police officer coming under S. 25 of the 
Evidence Act. To the same effect is the ruling 
of Bardswell J. in — T934 Mad WN Cr 67’ (C). 
In — 'AIR_1938 Mad 460’ (D) Horwili J. tcok 
the same view although there was no reference 
to the two earlier cases. Referring to a Calcutta 
case which will be alluded to presently and 
wliich expressed the opinion that an excise 
officer was a police officer within the ambit of 
S. 25 of the Evidence Act, the learned Judge 
distinguished that case on the ground that it 
\vas_ based on Special provisions of the Bengal 
Excise Act v/hich made excise officers for pur- 
poses of excise offences police officers. 

(20) The scope of a statement made to an 
assistant inspector of customs by an accused 
person in the course of an investigation fell to 
be considered by Yahya Ali J. in — ‘AIR 1947 
Mad 308’ (G). The learned Judge on a review 
of the earlier decisions of this Court held that 
the statement did not come within the prohibi- 
tion of S. 25 of the Evidence Act. In a more 
recent case Rajamannar J. (as he then was) 
in — 'AIR 1948 Mad 116’ (H) referred to the 
earlier decisions of this Court and expressed his 
concurrence with them. 

(21) It must be noted that all these decisions 
were given on the interpretation of the Opium 
Act as it stood then. Section 20 of the Opium 
Act provided: 

“Every person arrested and thing seized> 
under S. 14 or S. 15. shall be forwarded 
without delay to the officer in charge of the 
nearest police station; and every person 
arrested and thing seized under S. 19 shall be 
forwarded without delay to the officer by 
whom the warrant was issued ” 

Section 14 of the Act as amended in 1947, runs 
thus: 

“Any officer of any of the departments of 
Excise, Prohibition, Police, Customs, Salt, 
Opium or Revenue superior in rank to a 
peon, guard, or constable, who may in right 
of his office be authorised by the State Gov- 
ernment in this behalf, and who has reason to 
believe, from personal knowledge or from in- 
formation given by any person and taken, 
down in writing, that opium liable to confis- 
cation under this Act is kept or con- 
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cealed in any buildings vessel or enclosed 
place, may, between sunrise and sunset; 

(a) enter into any such building, vessel or 
place; 

(b) in case of resistance, break open any door 
and remove any other obstacle to such 
entry; 

(c) seize such opium and any other 

thing which he has reason to believe to 
be liable to confiscation under S, 11 or 
any other law for the time being in force 
relating to opium, and 

(d) detain and search, and, if he thinks 
proper, arrest any person whom he has 
reason to believe to be guilty of any 
offence relating to such opium under this 
or any other law for the time being in 
force.” 

(22) Section 15 confers on an officer of the 
said departments powers to seize in any open 
place or in transit any opium and detain, search 
and arrest any person who is believed to be 
guilty of an offence against this or any other 
such law. 

(23) It is thus seen that any of the officers 
mentioned in S. 14 of the Opium Act has only 
power to seize the articles involved in a crime 
whether they are in an enclosed place or an 
open place and detain, search or arrest any 
person Suspected of having committed any 
offence against the statute. He has no power 
to investigate into these crimes and he can only 
forward the person and the things seized with- 
out any delay to the officer in charge of the 
nearest police station. 

(24) In 1951 the Legislature of the State of 
Madras amended S. 20 of the Opium Act bv 
inserting S. 20-A by Madras Act 32 of 1951 by 
v/hich the officers mentioned in the sections 
already referred to were invested with certain 
powers of a police officer for investigation. 
Section 20-A runs thus: 

“20-A— The State Government may, by notifi- 
c^ion in the Official Gazette, invest any 
officer of the Prohibition department, or every 
^cer belonging to any specified class in that 
Department, with the powers of an officer in 
charge of a police station for the investigation 
of offences under this Act.” 

(25) Now the question for consideration is 
whether this amendment has, in any way, 
altered the position in regard to the state of 
authority bearing on the subject. That it does 
bring about a change in respect of powers to 
be exercised by those officers in the detection 
of crimes is beyond question. Subsequent to 
this amendment, the necessity to forward the 
articles seized and the person apprehended to 
the n^rest police station is dispensed with and 
the officer concerned himself is authorised to 
investigate into the matter. But the controversy 
IS wl^ther this has the effect of bringing such 
an officer within the purview of S. 25 of the 

Cr. P. C. Section 25 

of the Evidence Act says: 

“No confession made to a police officer shall be 

proved as against a person accused of anv 
offence.” 

While S. 162 (1), Cr. P. C. enacts: 

“162 (1): No statement made by any person 
to a police officer in the course of an inves- 

.tigation under this chapter shall, if reduced 
.'into writing, be signed by the person making 
It; nor shall any such statement or any record 


thereof, whether in a police diary or other- 
wise, or any part of such statement or record 
be used for any purpose (save as hereinafter 
provided) at any inquiry or trial in respect 
of any offence under investigation at the lime 
when such statement was made; 


(26) The word ‘police officer’ is not defined 
anywhere in the Evidence Act while we have 
only the definition of the “officer in charge of 
the pohce station” in the Criminal Procedure 
Code. From it we do not get any help. Nor is 
the definition of a “police officer” in the Iden- 
tification of Prisoners Act, that is. Act 33 of 
1920 of any assistance to us in the determi- 
nation of the question before us. 

_ (27) A similar question arose on the provi- 
sions of the Bombay Abkari Act before a Full 
Bench of the Bombay High Court in — ‘AIR 
1927 Bom 4 (FB)’ (E). The section of the Act 
which the learned Judges of the Full Bench had 
to consider was S. 41 which provided that 

“every Abkari officer not below such rank as 
Government may prescribe shall within the 
area for which he is appointed have power 
to investigate all offences punishable under 
this Act.” 

Sub-section (2) provided that 

“such officer shall in the conduct of such 
investigation exercise the powers conferred 
by the Criminal Procedure Code, 1898, upon 
an officer in charge of a police station for 
the investigation of a cognizable offence.” 

(28) It is seen that this is analogous to the 
provisions of S. 20-A of the Opium Act as 
amended by Madras Act 32 of 1951. In that 
case, the learned Judges decided that an Abkari 
Officer invested with powers of an officer in 
charge of the poli<^e station under S. 41 of the 
Abkari Act was a police officer coming under 
the rule embodied in S. 25 of the Evidence Act. 
The ground for the decision was that as the 
Legislature had deliberately •conferred upon an 
Abkari Officer substantially all the powers of 
a police officer, he had in effect become a police 
officer coming within the purview of S. 25 of 
the Evidence Act. For this reason it was held 
there that any confession made to such an officer 
under the Abkari Act or the Criminal Procedure 
Code was inadmissible in evidence. The obser- 
vations of Marten C. J. at page 8 are apnosite 
in this context: 

“In this connection, I should like to point out 
that it was open to the Legislature or to 
Government to do one of two or three things. 
It could detatch ordinary police officers to 
investigate excise offences. Or on the ether 
hand, it could appoint other officers of Gov- 
ernment or new officers to perform the duties 
of investigation and arrest and so on, which# 
had previously been performed by ordinary 
police officers. Whichever course was adopted, 
any alleged offence would, in effect, be inves- 
tigated by persons in the position of police- 

very case it would appear that 
the effect of the above sections of the Abkari 
Act is that certain duties, which previously 
fell upon ordinary Police Officers, are in fact 
now being carried out by the Abkari officers, 

who have been given these particular police 
powers.” 

(29) In support of his conclusion the learned 
Chief Justice relied on the dictum of Sir Richard 
Garth in — ‘Queen v, Hurribole Chander Ghose*^ 

1 Cal 207 (K) that the word “police officer” 
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was not used in S. 25 of the Evidence Act, in 
a technical sense but was used in a comprehen- 
sive and popular sense. Referring to earlier 
rulings of that Court and of the Calcutta High 
Court the learned Chief Justice distinguished 
them on the ground that they were based on 
the language of S. 20 of the Opium Act and the 
provisions of the Bengal Abkari Act which were 
widely ditferent from those of S. 41 of the 
Bombay Abkari Act. 

(30) Shah J. one of the learned Judges of 
the Full Bench in the course of his judgment 
stated that an officer contemplated by S. 41, 
sub-s. (1) was virtually in the same position as 
a police officer in the matter of investigation 
of the offences under that Act. All that was 
meant by the expression “police officer” in S. 25 
of the Evidence Act was “an officer who exer- 
cises the powers of the police conferred on him 
by law” by whatever name he is called. The 
other three learned Judges also expressed their 
concurrence with the opinion mentioned above. 
The principle enunciated in that ruling is appli- 
cable lo tne case b^iore> us as the provisions of 
S. 20-A of the Opium Act bear a close resem- 
blance to those of S. 41 of the Bombay Abkari 
Act, and I express my respectful accord with it. 

(31) The Patna High Court reached an oppo- 
site conclusion in — ‘AIR 1932 Pat 293 (SB)’ 

(J) . The point which the Full Bench of the 
Patna High Court considered was whether an 
Inspector of Excise acting in the course of his 
duties was a police officer within the meaning 
of S. 25 of the Evidence Act and whether a 
confession made to him was admissible. The 
learned Judges answered the point in the nega- 
tive. In their view an Excise Officer could not 
be regarded as a police officer merely because 
he was exercising certain functions in the con- 
duct of investigation of an excise offence. The 
learned Chief Justice (Courtney-Terrell C. J.) 
observes that he found himself “in complete 
disagreement with the arguments which found 
favour” in the Bowibay case. According to him, 
there was a fallacy in the judgment of the 
Bombay Full Bench which was attributable to 
two causes. One was the misconception of the 
ruUng in — T Cal 207’ (K) and the other 
the adoption of an erroneous canon of construc- 
tion of statutes, that is, the consideration of 
what is supposed to be the object of S. 25 of 
the Evidence Act, by the learned Judges of the 
Bombay High Court. In this view of the matter 
the learned Chief Justice thought that the opin- 
ion expressed in — ‘AIR 1927 Bom 4 (FB)* (E) 
was an erroneous one. 

(32) Fazl Ali J. who agreed with Courtney- 
Terrell C. J. observed that as laid down in — 
‘1 Cal 207’ (K), it was well settled that the 
term “police officer” should not be construed 
in a technical sense but in_ its more popular 
and comprehensive sense, while the other learn- 
ed Judge. Agarwala J. was of the view that the 
word “police officer” connotes nothing more or 
less than a member of the police force and he 
did not think that the observ'ation of Garth 
C. J. was intended to go beyond that. It is clear 
that this dictum of Agarwala J. is plainly 
oppo.sed to that of Garth J. in — ‘1 Cal 207’ 

(K) in spite of the ^learned Judge’s attempt to 
reconcile the two dicta. It does not appear to 
me that the Judges of the Bombay High Court 
in any way misunderstood the scope of the 
■dictum in — ‘1 Cal 207’ (K). Reliance was 
placed by Marten C. J. in the Bombay case on 
— ‘1 Cal 207’ (K) only for the purpose of show- 
ing that the term “police officer” was not used 


in a restricted sense but has a wider import an 
Nor can I bring myself to agree with Courtneyl de 
Terrell C. J. that the Judges of the Bombay 
xiigh Court adopted an erroneous canon of con* 
struction. No doubt a statute has to be con- tei 
Strued with reference to the language employed 
therein and it is not permissible to speculate as lei 
to the object or the intention of the Legislature 
But when the rneaning of an expression is not 
plain and it is not possible to ascertain the 
meaning of a term or to gather its import from 
the statute itself, I think it is permissible to 
resort to extrinsic guides. In this context the 
remarks of Lord Atkin in — ‘Keats Lewis Mer- 
thyr V. Consolidated Colliers’, (1911) AC 641 

(L) are apposite: 

“In the construction of a statement it is, of ( 
course, at all times and under all circum- 
stances permissible to have regard to the 
state of things existing at the time the statute 
was passed, and to the evils which as appears 
from its provisions it was designed to remedy.” 

(33) It may be recalled that the term “police 
officer” is not defined in the Evidence Act or 
in the Criminal Procedure Code. So in trying 
to understand the signification of that expres- 
sion it is perfectly legitimate to have regard to 
the setting and the context in which S. 25 of 
the Evidence Act was enacted. With great 
respect to the Judges who decided — ‘AIR 1932 
Pat 293’ (J) I am unable to appreciate their 
criticism of — ‘AIR 1927 Bom 4 (FB)’ (E). It 
looks to me that the legislature must have used 
that expression in a larger sense than that 
attributed to it by the Patna High Court. 

(34) Subsequent to the ruling of the Patna 
High Court an identical point arose for consi- 
deration before a Full Bench of five Judges of 
the Calcutta High Court in — ‘AIR 1934 Pat 
580 (FB)’ (F). There the conviction of the 
accused persons under S. 9 of the Opium Act 
was mainly based on a confession said to have 
been made by them to an Excise Inspector. The 
admissibility of this confession w’as raised in 
appeals preferred by the accused against their 
convictions. In view of the conflict of judicial 
opinion, the matter was placed before a Full 
Bench of five Judges. The answer given by the 
Full Bench (by a majority) was that the Legis- 
lature in using the term “police officer” in S, 25 
of the Evidence Act did not intend to exclude 
from its meaning Excise officers exercising 
powers of detection and investigation of crimes 
committed against excise laws. There is an 
exhaustive discussion of the topic and the op- 
posing views expressed in — ‘AIR 1927 Bom 
4 (FB) (E)’ and — ‘AIR 1932 Pat 293 (J)’ are 
also considered. Four of the learned Judges 
approved of the rule of law stated in — ‘AIR 
1927 Bom 4 (FB)’ (E). The reasoning in — 
‘AIR 1932 Pat 293 (SB) (J)’ was not acceptable 
to them. 

(35) The leading judgment of Mukerji J. is a 
very instructive one. The learned Judge re- 
viewed the case law bearing on the subject and 
also considered the reason of the rule enacted 
in S. 25 of the Evidence Act. Discussing the 
connotation of the term “police officer” in the 
light of the relevant provisions of Police Act 5 
of 1861, he Stated that police officers were 
officers whose duty was to prevent and detect 
crimes. The learned Judge also referred to one 
of the meanings given to that expression in the 
Oxford Dictionary viz,, "The civil force to which 
is entrusted the duty of maintaining public 
order, enforcing regulation for the prevention 
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and punishment of breaches of the law, and 
detecting crime; construed as plural, the mem- 
bers of a police force; the constabulary of a 
locality, as throwing light on the import of that 
term.” 

(36) The position was summed up by the 
learned Judge at page 586 thus: 

“The powers and duties of excise ofificers in- 
vestigating offences have been gradually 
brought more and more on a line with those 
of the officers of the police force, and they 
have been made police officers for the pur- 
poses of such investigation in all possible 
manner.” 

(37) Mallick, Jack and S. K. Ghose JJ. agreed 
with the opinion expressed by Mukherji J. while 
Costello J. struck a note of dissent. 

(38) Ghose J. in the course of his judgment 
remarked that in an excise case, an excise officer 
is the real police officer and the only police 
officer in the case. He also pointed out that in 
the earlier Calcutta cases in which the view 
was taken that an excise officer was not a police 
officer for purposes of S. 25 of the Evidence 
Act, the question of an excise officer exercising 
the powers of a police officer was not discussed 
and that except in one of them the attention 
of the learned Judges was not attracted to the 
material provisions of the Excise Act. 

(39) In my judgment, the view taken in — 
‘AIR 1934 Cal 580 (FB)* (F) is a correct and 
a sound one and I am wholly in agreement with 
the reasoning adopted in that case. 

(40) I will now refer to a ruling of a Bench 
of our High Court in — ‘AIR 1946 Mad 430' (A). 
The statutory provision which formed the sub- 
ject-matter of inquiry before the Bench consist- 
ing of Sir Lionel Leach C. J. and Lakshmana 
Rao J. was sub-s. 3 of S. 12 of the Hoarding 
and Profiteering Prevention Ordinance 53 of 
1944. Sub-s. (3) of S. 12 reads as follows: 

“The Controller General and such inspectors 
or other officers as may be empowered by the 
Central or Provincial Government in this 
behalf shall within the respective areas for 
which they are appointed, have power to in- 
vestigate all offences punishable under this 
Ordinance and in conducting any such inves- 
tigation shall, within the said areas, have all 
the powers, duties, privileges and liabilities 
of an officer in charge of a police station 
under the Criminal Procedure Code, 1898, 
when investigating a cognizable offence with- 
in the limits of his Station.” 

(41) By virtue of this provision the Provincial 
Government gave certain officers of the Com- 
mercial Tax Department power to investigate 
offences within their respective jurisdictions. 
With reference to these provisions the following 
question was submitted by the Chief Presidency 
Magistrate under S. 432, Cr. P. C. for the opi- 
nion of the Court: 

“Whether a Special ^officer of the Commercial 
Tax Department who has been empowered 
in this behalf by the Provincial Government 
of Madras in exercise of the powers conferred 
on them by S. 12 (3) of the Hoarding and 
Profiteering Prevention Ordinance introduced 
by the amending Ordinance No. 43 of 1944, 
is a police officer within the meaning and for 
the purpose of S. 162, Cr. P. C. and S. 25 of 
the Evidence Act." 

On an interpretation of the relevant provisions 
the learned Judges gave the answer in the 


affirmative. In the course of the order it was 
remarked thus: 

“If an investigating officer is a police officer 
within and for the purpose of S. 162, Cr. P. C. 
this practice is obviously illegal. That he is 
a police officer within the meaning of the 
section we have no doubt whatever. Section 
12 (3) of the Hoarding and Profiteering Pre- 
vention Ordinance expressly gives him all the 
powers, duties and privileges of an officer in 
charge of a police station under the Criminal 
Procedure Code, 1898, when investigating a 
cognizable offence within the limits of his 
station. 

Therefore he has the fuU status of a police 
officer and his powers and duties must be 
limited to those of a police officer under the 
Criminal Procedure Code, which means that 
he has no right in an investigation under the 
Ordinance to require a person to Sign a state- 
ment and where such a statement is reduced 
to writing it can only be used in accordance 
with the provisions of S. 162, Cr. P. C. or 
S. 27 of the Evidence Act.” 

(42) The ruling in this case is applicable to 
the present case with equal force, as S. 20-A 
of the Opium Act are in ‘pari materia’ with the 
provisions of sub-s. (3) of S. 12 of the Hoarding 
and Profiteering Prevention Ordinance. I res- 
pectfully adopt the reasoning in this case. This 
decision was distinguished by Yahya Ali J. in 
— AIR 1947 Mad 308’ (G) already referred to 
on the ground that it was based exclusively 
on the phraseology employed in sub-s. (3) of 
S. 12 of the said Ordinance which specifically 
mentioned that the officers concerned should 
have all the powers, duties, privileges and lia- 
bilities of an officer-in-charge of a police station. 

(43) It is clear from these observations that 
Yahya Ali J. rested his conclusion in the case 
last mentioned on the absence of provision in- 
vesting the excise officers in the detection of 
excise offences with the powers of a police 
officer in charge of the police station. As already 
pointed out that was a case prior to Madras 
Act 32 of 1951 which amended S. 20 of the 
Opium Act. 

(44) Rajamannar J. (as he then was) in — 
‘AIR 1948 Mad 116’ (H) to which reference had 
been already made, in distinguishing Calcutta 
and Bombay Full Bench decisions in — ‘AIR 
1934 Cal 580 (FB)’ (F) and — ‘AIR 1927 Bom 
4 (FB)* (E) stated that an identical conclusion 
could be reached if there was a similar provi- 
sion in any other enactment. This statement 
makes it abundantly clear that the learned 
Judge would have reached the conclusion that 
an excise officer was a police officer for purposes 
of S. 25 of the Evidence Act and S. 162, Cr. 
P. C. if provisions similar to S. 20-A of the 
Opium Act were in force then. 

(45) In the light of the above rulings and 
on a careful consideration of the relevant sta- 
tutory provisions, I have reached the conclusion 
that the term “police officer” is used in S. 25 
of the Evidence Act with reference to the func- 
tions exercised by the officer and not as an 
officer of the police department. It only means 
an officer exercising certain powers and is not 
confined to an officer belonging to the police 
department. In my opinion, it is the exercise 
of functions like the detection of crimes which 
involves the holding of investigation that mark- 
ed out these officers for special treatment in 
regard to the confessions made to them in the 
course of investigation. 
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(4G) I may add, in recent times, the need to 
pass laws intended to regulate social and eco- 
nomic life of the people and to add to the 
revenues of the country as well, has indeed 
;;ccome very great. This had led to the Legis- 
latures investing the otlicers appointed for the 
purpose of giving effect to the provisions of 
these enactments, to check the evasion thereof 
and to prevent and detect crimes created under 
various enactments and to bring the olfeuders 
to justice, vdth powers of investigation. The 
inseriion of S. 20-A of the Opium Act is one of 
such instances. If these otlicers are invested 
with, the same powers and are in the same 
positioii as the officers of the police department 
in relation to the detection of crimes by holding 
investigations, there does not Seem to be any 
iQtional basis for distinction and for not ex- 
tending the rule in S. 25 of the Evidence Act 
and S. 162, Cr. P. C. to them, especially when 
the functions exercised by both categories are 
essentially the same. In my opinion, it was not 
so much against an ofTiccr of a particular depart- 
ment that the prohibition under S. 25 of the 
FA'idcnce Act is enacted and the restrictions 
contained in S. 162, Cr. P. C. are placed as the 
ciosire to prevent ihe use of the statements made 
to officers engaged in the investigation of crimes 
to the prejudice of the accused persons. 

(47) It is also to be noted that it is Ch. XIV, 
Cr. P. C. that deals with the investigations, and 
wiien the power of an officer in charge of the 
police station for the purpose of investigation 
IS conferred upon an officer under S. 20-A of the 
Opium Act, all the sections of that Chapter 
should be held applicable to such a case. Section 
162, Cr. P. C. being one of the sections of that 
Chapter is equally applicable to a statement 
made to a prohibition or excise officer in the 
co!icIuct of investigation. 

(48) In these circumstances, the conclusion 
il have reached is that an excise officer invested 
[With the powers of an officer in charge of a 
'police station for investigation of offences under 
iS. 20-A of the Opium Act is a “police officer” 

I coming within the purview of S. 25 of the 
lEviticnco Act ancl S. 162, Cr. P. C. and any 
^confession made to him in the course of investi- 
gation is inadmissible under S. 25 of the Evi- 
I donee Act and the statements made to such an 
:officer under S, 162, Cr. P. C. can be used only 
I in the manner enacted therein. 

(40) In the result the revision petition is 
dismissed. 

B/D.H.Z. Revision dismissed. 
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Madavi Amma, Petitioner v. Nallammal and 
another, Respondents. 

Civil Revn. Petn. No. 1807 of 1952, D/- 16-1- 
1053. 

(a) Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949, as 
amended by Act 8 of 1951), S. 12(b) — An- 
other remedv by way of suit — (Civil P. C. 
(1008), S. 115). 

Obstruction to execution of order of 
eviction — Order for removal of obstruc- 
tion — Revision — Act itself providing in 
S. 12(b) remedy by way of revision — The 
fact that there is another remedy by way 
of suit under O. 21, R. 103, Civil P. C. is 


no reason why revision will not be enter- 
tained. (Para 2) 

Anno: Civil P. C., S. 115 N. 8. 

(b) Rouses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949 as 
amended by Act 8 of 1951), S. 9 — Suits under 
— Procedure to be followed is one under O 
19, Civil P. C. — Petition for removal of ob- 
struction to execution of eviction order dis- 
posed of solely on affidavits — Procedure held 
not irregular — From the fact that order of 
eviction is to be executed as if it were a de- 
cree, it does not follow that the proceeding 
which has given rise to the order for eviction 
can be regarded as a regular suit, to which the 
ordinary procedure of trial of suits under the 

Code of Civil Procedure becomes applicable 

(Civil P. C. (1908), O. 19. R. 1). (Para 3) 

Anno: Civil P. C., O. 19, R. 1 N. 7. 

M. S. Venkatarama Iyer and S. Viswanathan, 
for Petitioner; K. Vaitheeswaran, for Respon- 
dents. 

CASES CITED : 

(A) (’51) AIR 1951 Mad 822: 1951-1 Mad U 

59 

(B) (’51) AIR 1951 Mad 804; 1949-2 Mad U 

699 

ORDER : In the course of proceedings for 
execution of an order - for eviction under the 
Madras Buildings (Lease and Rent Control) 
Act. 1949, the present petitioner caused an ob- 
struction which was directed to be removed by 
the executing Court. This revision petition 
which is preferred against the order of re- 
moval is sought to be sustained by Mr. M. S. 
Venkatarama Aiyar learned advocate for the 
petitioner, with reference to S. 12(b) of the 
Madras Buildings (Lease and Rent Control) 
Act, 1949, as amended by Madras Act 8 of 
1951. 

(2) A two-fold objection has been raised to 
the case of the petitioner before me by Mr. 
Vaithiswaran, learned advocate for the respon- 
dent. Firstly he says that the proper remedy 
for the petitioner is a suit under O. 21, R. 103, 
Civil P. C. as would follow from the ruling of 
this Court reported in — ‘Mathradas Vadilal 
V, Kishen Jhavar’, AIR 1951 Mad 822 (A), 
which in its turn is based upon an earlier 
Bench ruling of this Court in — ‘Thangaswami 
Chettiar v. Bapoo Sahib’, AIR 1951 Mad 804 
(B). I am not satisfied that this objection can 
be upheld. Where the Act does itself provide 
for revisability of an order of the kind with 
which I am concerned, as indeed S. 12 (b) of 
the Act does. I do not think I shall be justified 
in refusing to consider the merits of this revi-j 
Sion on the ground of the existence of a re-| 
medy by way of a separate suit. It is true 
that ordinarily I do not interfere in revision 
where there is a remedy by way of a suit, bxU 
as I have said revision being the remedy speci- 
fically provided for by S. 12(b) of the Act, I 
proceed to consider the merits of this case. 

(3) Learned advocate for the respondent 
Urges on this aspect that there is no ground 
for revision because such evidence as the peti- 
tioner could well have adduced she undoubt- 
edly was not prevented by the Court or by the 
opposite side from adducing. The only point 
urged for the petitioner is that the Court be- 
low disposed of the petition for removal of ob- 
struction on affidavits solely, and that while 
that sort of procedure might be permissible in 
proceedings under the Civil Procedure Code. 
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the Court below should have adopted the pro- 
cedure of a regular trial by means of oral evi- 
dence in the matter out of which this revision 
petition arises. 

I am not satisfied that this contention is 
correct. Order Civil P. C. which provides 
for the procedure applicable to suits which by 
S. 9, Madras Buildings (Lease and Rent Con- 
trol), Act 1949, as amended by Act 8 of 1951, 
has been made applicable to proceedings un- 
der this latter Act suflficiently authorises the 
procedure adopted by the Court below in the 
present case. It is contended by Mr. Venkata- 
rama Aiyar that because an order for eviction 
under the Madras Buildings (Lease and Rent 
Control) Act, 1949, is executable as if it were 
a decree passed by the executing Court itself, 
the procedure adopted by the Court below was 
irregular. I do not think that that provision 
as to executability has anything to do with 
the question as to whether a procedure by way 
of affidavits was or was not quite sufficient in 
the circumstances of the present case. Merely 
because the order for eviction is to be execut- 
ed^ as if it were a decree, it does not, in my 
opinion, _ follow that the proceeding which has 
given rise to the order for eviction can be re- 
garded as a regular suit, to which the ordinary 
procedure of trial of suits under the Code o^f 
Civil Procedure becomes applicable. The order 
for eviction may well be executable as if- it 
were a decree but the supposition is that it is 
not a decree excepting so far as the executa- 
bility is concerned. Much less does it follow 
that the proceeding in which the order for 
•eviction is made is to be regarded as a suit to 
which the provisions of the Code of Civil Pro- 
cedure apply. This revision petition is for the 
reasons given above dismissed with costs. 

B/R.G.D. Revision dismissed. 
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BALAKRISHNA AYYAR J. 

^ Ananthoth Gopalan, Appellant v. Eram Veet- 
til Kanaran and another. Respondents. 

Second Appeal No. 1029 of 1949, D/- 5-2-1953. 

(a) Civil P, C. (1908), S. 100 — Concurrent 
findings of fact — (Transfer of Property Act 
<1882), S. 53A). 

Where in a suit to recover possession 
defendant 1 claimed protection under S. 
53A, T. P. Act alleging that plaintiff had 
notice of contract between defendant 1 and 
defendant 2 the question whether the story 
of defendant 1 that he told the plaintiff 
about the unregistered document executed 
by defendant 2 conferring kanom rights 
upon defendant 1 was true, was a plain 
question of fact and where on that point 
both the Courts had found the evidence to 
be acceptable, in second appeal the High 
Court could not go behind it. (Para 2) 

Anno: Civil P. C., S. 100 N. 54; T. P. Act, 
S. 53A N. 16. 

(b) Transfer of Property Act (1882), S. 53-A 
— Proviso to the section. 

The proviso to S. 53A is intended to pro- 
tect persons who, in actual truth and in 
fact, have no notice of the interests of the 
defendants; but when actually and as a 
matter of fact they have such notice, the 
informality of the manner in which they 


acquired that notice or information is not 
material. The main thing is that the trans- 
feree should know; it does not matter how 
he knows it. So long as it is credible in- 
formation, which a person of ordinary pru- 
dence will take notice of, he will be bound 
by it. (1865) 55 EE 913, Disting. (Para 3) 

Anno; T. P. Act, S. 53-A N. 15, 16. 

(c) Transfer of Property Act (1882), S. 53-A 
— Act of part performance under the section. 

Where the document expressly stated that 
the demise fee of Rs. 125/- had been re- 
covered in respect of the document and 
there was oral evidence, which was accepted 
by the Courts below, that defendant 1 told 
the plaintiff and his father that money had 
already been paid under the document there 
was sufficient compliance with the require- 
ments of S. 53-A and the payment of money 
can be treated as an act in furtherance of 
the contract. (1883) 8 AC 467, Explained. 

(Pflrfi 5) 

Anno: T. P. Act, S. 53-A N. 10. 

M. K. Nambiar, for Appellant; D. A. Krishna 
Variar and M. Sexhara ivlenon, for Respondents. 

CASES CITED; 

(A) (1865) 35 Beav 317: 55 ER 913 
(3) (1883) 52 LJQB 737: 8 AC 467 

JUDGMENT; The jenmam right in the suit 
properties belongs to defendant 2. In May 1943 
he put defendant 1 in possession of the proper- 
ties under an oral lease. The lease was appa- 
rently for a period of one year. On 30-6-1944, 
defendant 2 executed a kanom kuzhikanam in 
favour of deft. 1. See Ex. D. 1. The document 
refers to the oral demise of 9-5-1943, admits 
receipt of the kanom amount of Re. 1 and 
demise fee of Rs. 125 and proceeds to confer 
kanom kuzhikanom right for a period of 12 
years. But this document was not registered. 
On 24-7-1944, defendant 2 executed a registered 
kanom kuzhikanom deed in favour of the 
plaintiff (Ex. P. 1). On the strength of Ex. P. 

1 the plaintiff sued to recover possession of the 
suit property. The District Munsif of Nada- 
puram dismissed the suit. His appeal to the 
Subordinate Judge of Tellicherry having failed, 
he has come up to this Court. 

(2) One of the defences, which defendant 1 
set up, was that he is entitled to the protection 
conferred by S. 53-A, T. P. Act. This plea was 
accepted by the learned Subordinate Judge. Mr 
Nambiar, the learned counsel for the appellants 
argued that the learned Subordinate Judge was 
wrong in having done so. He faised in the main 
two points. One was that before defendant 1 
can be given the protection conferred by S 53A, 
T. P. Act, it must be shown that the plaintiff 
had notice of the contract in favour of defendant 
1. Dealing with the finding of the Courts below 
that the plaintiff had such notice, Mr. Nambiar 
stated that the finding was based upon a mis- 
apprehension of the evidence. The evidence of 
defendant 1 was that some time after Ex. D. 1 
had been executed he was travelling in a bus 
with the plaintiff and the plaintiff's father and 
that during the course of the journey, he in- 
formed the plaintiff about the execution of Ex. 
D. 1 and also about the payment of money. This 
is what he stated in chief; 

“Two months before the auction of the shops 
the plaintiff's father Chathukutty. the plaintiff 
and I went together by bus to Badagara. We 
were going to see some shop renters to arrive 
at an agreement to prevent high bids due to 
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competition. When we went on that occasion, 
Ex. D. 1 had already been Signed. PlaintitX 
asked me whether I had taken a written lease. 

I told him that money had been paid and 
documents executed but not registered.” 

But in cross-examination he deposed; 

“I do not remember the date on which Cha- 
thukutty, the plaintiff and I went to Muttan- 
gal to try to see that there was no competition 

m bidding On our way to Muttangal I 

spoke to them about my having taken a lease 
of the plaint property. I cannot say whether 
any one else heard it. He knew only of my 
having taken an oral entrustment of the pro- 
perty and not a written lease.” 

Mr. Nambiar laid emphasis on this last sentence 
appearing in this series of answers and argued 
that assuming the story of defendant 1 that he 
had a conversation with the plaintiff and his 
father during the course of their journey by bus 
to Badagara or Muttangal is true, what he told 
them must have been about the oral lease of 
1943 and not about Ex. D. 1. I am inclined to 
think that this series of answers in cross-exa- 
mination are the result of a certain amount of 
confusion either in the mind of the cross-examin- 
ing counsel or in the mind of the witnesses or 
of both, because immediately afterwards the 
witness stated: 

“When Chathukutty came to my shop I had 
told him about my having taken an oral lease. 
That was three or four months before we 
went to Muttangal.” 

Apparently there were two distinct talks and 
there was some confusion about them. This, 
however, is not a matter which I need pursue 
further because the question whether the story 
of defendant 1 that he told the plaintiff and his 
father about Ex. D. 1 is true is a plain question 
of •fact and on this point both the Courts have 
found the evidence to be acceptable. In second 
appeal, I cannot go behind it. 

(3) Mr. Nambiar next argued that even 
assuming this evidence is true, the talk was 
necessarily of a casual nature; so casual in fact 
that nobody need have taken notice of it. Ac- 
cording to him, a casual talk is not sufficient 
to constitute the sort of notice that S. 53-A, 
T P Act reouires. In support of this argument 
of his, he referred to the decision— ‘Re Tiche- 
ner*, (1865) 55 ER 918 (A). I do not read that 
decision as laying down a general rule that in 
no case will information given in the course of 
what he called a casual conversation be suffi- 
cient to constitute notice. Of course, the info^ 
mality attending a conversation may be such 
that no man of ordinary prudence would take 
any notice of it. If the information had been 
made available in such circumstances, it may 
be legitimate to say “I heard it so casually that 
I took no notice of it.” But that cannot be said 
in this case. It is true the conversation was 
ir^ormal but the information given was such 
that anybody in the position of the plaintiff was 
bound to have remembered it. The proviso to 
S. 53-A, T. P. Act is intended to protect persons 
who in actual truth and fact have no notice of 
the interests of the defendants; but when 
actually and as a matter of fact they have such 
notice, the informality of the manner in which 
they acquired that notice or information does 
not appear to be material. The main thing is 
that the transferee should know; it does not 
matter how he knows it. So long as it is credible 
information, which a person of ordinary pru- 


dence will take notice of, he will be bound bv 
it. 

(4) The second contention of Mr. Nambiar 
was that the payment of Rs. 125 which Ex D 

1 recites, is not sufficient part performance 
within the meaning of S. 53-A, T. P Act. Para. • 

2 of S. 53-A requires that the transferee should 
have done some act in furtherance of the con- 
tract. Mere payment of money, he said, would 

not be an act in furtherance of the contract In C. 
support of his argument he referred to the (■' 
decision in — ‘Maddison v. Alderson’, (1883) 8 
AC 467 (B). At pp. 478 and 479 the following (( 
passage occurs: [] 

“And it may be taken as now settled that part 
payment of purchase money is not enough; 
and judges of high authority have said the 
same even of payment in full.” 

The reason for the rule was explained imme- 
diately afterwards: 

“The best explanation of it seems to be that 
the payment of money is an equivocal act not 
(in itself) until the connection is established 
by parol testimony, indicative of a contract 

concerning land All the authoritiis 

show that the acts relied upon as part per- 
formance must be unequivocally and in their 
own nature referable to some such agreement 
as that alleged.” 

(5) In this particular case, there can be no 
doubt whatsoever as to why the sum of Rs. 125 
was paid. The document Ex. D. 1 expressly 
states that the demise fee of Rs. 125 has been 
recovered in respect of the document and there 
is oral evidence, which was accepted by the 
Courts below, that the first defendant told the 
plaintiff and his father that money had already 
been paid under the document. That seems to 
be sufficient compliance with the requirements 
of S. 53-A, T. P. Act and I am not prepared 
to say that no payment of money can be treated 
as an act in furtherance of the contract. If the 
Legislature had intended to lay down a rule 
that no payment of money was to be treated 
as an act in furtherance of the contract, I would 
have expected it to insert the words “not being 
a payment of money” before the expression “in 
furtherance of the contract” in para. 2 of the 
section. Both the points taken before me have 
failed. 

(6) In the result, the appeal fails and is 
dismissed with costs. 

B/H.G.P. Appeal dismissed. 
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RAJ AM ANN AR C. J. 

AND VENKATARAMA AYYAR J. 

In re T. K. Ratna Mudaliar, Appellant. 

O. S A. of 1953 (S. R. No. 19278 of 1953). 
D/- 21-4-1953. 

Letters Patent (Madras), Cls, 13 and 15 — 
Judgment. 

Neither an order of the High Court 
fusing to transfer a case from the file of the 
City Civil Court, Madras, to the Original 
Side of the High Court to be heard along ^ 
with a suit pending on the file of the High 
Court, nor an order staying the suit on the 
file of the High Court until the disposal of 
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the suit in the City Civil Court, is a '‘judg- 
ment” within the meaning of Cl, 15 of the 
Letters Patent. No appeal under Cl. 15 
therefore is maintainable from such an 
order. AIR 1928 Mad 209; L. P. A. No. 74 
of 1950; AIR 1953 SC 198, Rel. on; AIR 1924 
Mad 90, Held no more good law. 

(Paras 2, 3) 

S. G. Ranga Ramanujam, for Appellant. 
CASES CITED; 

(A) (’28) AIR 1928 Mad 209: 51 Mad 330 

(B) (’50) L. P, A. No. 74 of 1950 (Mad) 

(C) (’24) AIR 1924 Mad 90: 45 Mad LJ 153 

(D) (’53) AIR 1953 SC 198: 1953 SCJ 300 

RAJAMANNAR C. J.: An appeal is sought 
to be preferred under Cl. 15 of the Letters 
Patent against an order of Subba Rao J. refus- 
ing to transfer O. S. No. 20 of 1951 from the 
file of the City Civil Court, Madras, to the 
Original Side of this Court to be heard along 
with a suit pending on the file of this Court, 
and staying the suit on the file of this Court 
until the disposal of the suit in the City Civil 
Court. 

(2) On the authorities. It is clear that the 
appeal is not maintainable. Neither the order 
refusing to transfer a suit from the file of the 
City Civil Court to this Court, nor an order 
staying a suit pending in this Court is a “judg- 
ment” within the meaning of Cl. 15 of the 
Letters Patent, See — ‘Narasa Reddi v. Tar 
Mahommed’, AIR 1928 Mad 209 (A) and — 
‘L. P. A. No. 74 of 1950 (Mad)’ (B). 

(3) Learned counsel for the appellant relied 
upon a ruling in — ‘Krishna Reddi v. Thani- 
kachala Mudali’, AIR 1924 Mad 90 (C) in which 
it was held that an order transferring a suit 
from the file of a motosil Court to this Court 
is a judgment within the meaning of Cl. 15. 
This decision cannot be deemed to be good law 
any longer after the recent decision of the 
Supreme Court in — ‘Asrumati Debi v. Rupen- 
dra Deb’, AIR 1953 SC 198 (D). Their Lord- 
ships held that an order of transfer of a suit 
made under Cl. 13 of the Letters Patent is not 
a judgment within the meaning of Cl. 15, and 
therefore is not appealable. There is abundant 
authority for the position that an order staying 
a suit is not a “judgment” within the meaning 
of that clause. 

/4) The appeal is not competent. The papers 
will therefore be returned to the party. 

B/R.G.D. Order accordingly. 
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RAGHAVA RAO J. 

V. M. Chockalingam Chettiar, Petitioner v 
T. A. S. V. Alagammai Achi and another, Res- 
pondents. 

Civil Revn. Petn. No. 1279 of 1952, D/- 3-2- 
1953. 

(a) Civil P. C. (1908), O, 8A, R. 8 (Mad.) — 
Party already on record. 

The third party procedure can be avail- 
ed of as against a person already on re- 
cord. (Para 2) 

(b) CivO P. C. (1908), O. 8A (Mad.) — 
Applicability. 

In applying the third party procedure 
’ what the Court has to see is whether the 


joinder of the claims between defendant 1 
and defendant 2 on the one hand and the 
plaintiff and defendant 1 on the other, 
would be so far improper if really they 
were claims litigated in two different suits, 
separately instituted. The fact that simple 
suit for recovery of money on deposit with 
defendant 1 would get enlarged in its. 
scope by the addition to the record of the- 
pleadings as between defendant 1 and the 
second defendant and by the issues that 
might be consequential upon those plead- 
ings is not a ground for refusal of the ap- 
plication pf O. 8A to a case otherwise ap- 
propriate. (Para 2) 

P. S. Chandrasekhara Ayyar and P. S. Rama- 
chandran, for Petitioner; T. R. Srinivasan and 
T. Ramalingam, for Respondents. 

CASE CITED: 

(A) (*39) AIR 1939 Mad 172: ILR (1939) Mad 
259 

ORDER: In a suit for recovery of certain 
money of the plaintiff alleged to have been depo- 
sited with defendant 1, defendant 1 pleaded in his- 
written statement that the money deposited with 
hm was really defendant 2’s money and not the- 
plaintiff s and that as the money had been depo- 
sited on the understanding that the money was- 
to be payable to defendant 2’s order, defendant- 
1 had aheady obtained full discharge in respect- 
of the obligation which the plaintiff sought to- 
eiuorc6 by tlie adjustment of the said money be- 
tween defendant 2 and himself towards the debts 
due by defendant 2 to defendant 1. There was 
tiiereafter an application made to the Court below 
to enable defendant 1 to avail himself of the third 
party procedure provided under O. 8-A, Civil P c 
The application having been rejected by the 
Court below, defendant 1 has come up in revision 
to this Court. 

' (2) Mr. P. S. Chandrasekhara Ayyar, learned 
advocate for the petitioner, has contended in the 
first instance that the main reason given by the 
Court below for its order imder revision is that 
defendant 2 was already a party to the record 
and therefore the procedure prescribed by O. 8-A 
did not apply to the case. This, it is common 
ground before me, proceeds upon a mistake about 
what O. 8-A, Civil P. C. provides; for, while where 
a person against whom a third party procedure 
is sought to be availed of is not already a party 
to the record he has to be impleaded on an appli- 
cation to be made for that purpose, it does not 
in my opinion, follow that the third party proce^ 
dure cannot be availed of as against a person ' 
already on record. This ground given by the ’ 
learned Subordinate Judge in fact has not been i 
supported or rather seriously supported by Mr 
T. R. Sriniavsan, learned advocate for the respon- 
dent. in view of O. 8-A, R. 8, Civil P. C The 
point pressed by Mr. Srinivasan, however, is that 
the application of the third party procedure to 
the circumstances of this case is calculated to 
involve his client as well as the Court in embar- 
^ment for the reason that that would result 
in the Joinder of what substantially would be 
two suits between two different parties in one and 
the same trial and that it would also have the 
effect of prolonging the disposal of his own suit 
as agaii^t defendant 1 which would without this 
application of the third party procedure be a sim- 
ple suit for recovery of money deposited with 
defendant 1 in the name of his cUent. 

Learned counsel points out that the third partv 
procedure ought not to be applied by a Court 
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ordinarily in cases where its application would 
have this eflect. As pointed out by Venkatarama 
Rao J. in — ‘Venkatakrishna Naidu v. Narayana- 
swami Iyer’, AIR 1939 Mad 172 (A), the considera- 
tions governing the application of the third party 
procedure to any particular ca^se are substantially 
similar to those considerations which influence 
the discretion of the Court in impleading parties 
under O. 1. R. 10, Civil P. C. Agreeing with this 
view of the matter which I myself expressed in 
the course of arguments, I am of opinion that what 
I have to see is whether the joinder of the claims 
1 in question, that is to say, between defendant 1 
( and defendant 2 on the one hand and the plain- 
j tiff and defendant 1 on the other, would be so 
far improper if really they were claims litigated 
[ in two different suits separately Instituted. 
Applying this lest, as in my opinion a 
proper test applicable to the class of case 
before me. I am of opinion that this was 
pre-eminently a case in which the Court below 
ought to liave e:<orci'=^ed its discretion in favour 
of affowing the application of defendant 1. As 
pointed out by the learned advocate for the peti- 
tioner before me. there is at least one common 
question which would arise as between the two 
claims which would get combined for trial if O. 
G-A, Civil P. C. were to be applied to the present 
case, viz., whether the moneys in question origi- 
nally deposited by defendant 2 belonged to tlte 
plaintiff or belonged to defendant 2 or were 
merelv placed in the name of the plaintiff with 
defendant 1. V/ere the suit of the respondent 
before me a suit on a negotiable instrument, diffe- 
rent considerations might possibly arise. But all 
that Mr. Srinivasan. learned advocate for the res- 
pondent. has urged is that his simple suit for 
i recovery of money on deposit with defendant 4 
would get enlarged in its scope by the addition to 
the record of the pleadings as between defendant 1 
and defendant 2 and by the issues that might 
be consequential upon those pleadings. As I have 
] already stated, that, in my opinion, is not a 
i ground for refusal of the application of O. 8-A, 
1 Civil P. C. to a case otherwise appropriate. 

(3) For Uie reasons given by me. it follows that 
this revision must be allowed. In the circum- 
stances of the case, there will be no order as to 
costs so far as this Court is concerned. 

B/D.H.Z. Revision allowed. 
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PANCHAPAKESA AYYAR J. 

P. R. M. S. Chellappa Chettiar, Applicant, v. 
Official Assignee of Madras and another, Res- 
pondents. 

I. P. No. 12G of 1952 and Appln. No. 230 of 
1953, D/~ 27-4-1953. 

Presidency Towns Insolvency Act (1909), S. 
11(b) — Temporary residence of debtor. 

A man driving a train to Madras, or a 
bus to Madras, or flying over Madras in 
an aeroplane, without having any perma- 
nent residence in Madras, cannot be said 
to be a resident of Madras, and Ihereforc, 
the Piigh Court of Madras has no iurisdic- 
tion to adjudicate him an insolvent. 

(Para 1) 

Anno: Presidency Towns Insolvency Act, S. 11 

N. 1. 


A. I. R. 

Official Assignee and V. N. Srinivasa Rao, for 
Respondents. 

ORDER: This is an application for annulling 
the adjudication of respondent 2, L. S Vardon, 
an Engine Driver, resident at Erode. L s! 
Vardon was adjudicated insolvent on his own 
petition on 4-12-1952. He had alleged in the 
petition that he was a permanent resident of 
Madras and was residing at No. 1/9-A, Jeson 
Street, Park Town, Madras. On 11-3-1953, more 
than three months after adjudication, the ap- 
plicant. Chellappa Chettiar, one of the creditors 
claiming Rs. 5,000/- as due to him, has brought 
this application for annulling the adjudication 
on the ground that it had been obtained by mis- 
representation and fraud, and that Vardon, an 
Engine Driver of the Southern Railwmy^, was a 
permanent resident of Erode where he has got 
a permanent official residence, and ail his chil- 
dren, and that he was simply on a casual visit 
to Madras when he filed the petition. The 
learned counsel for Vardon dees not intend to 
prove the allegations in Vardon’^ counter that 
Vardon is really a permanent resident of Mad- 
ras. He simply says that, besides being then 
on a visit to Madras, Vardon is in the habit of 
coming to Madras now and then in the train, 
being an engine driver, and that he has got his 
wife in Madras in the house mentioned above. 

But it is admitted that he has not left any 
of his goods or properties in the house alleged 
and that he merely comes to Madras in the 
train occasionally. A man driving a train to 
Madras, or a bus to Madras, or flying over 
Madras in an aeroplane, without having any 
permanent residence in Madras, cannot be said 
to be a resident of Madras, any more than a 
man passing in a plane or train through several 
towns can he said to be a resident of those 
various towns. The position may be different 
if it was proved that this Vardon actually re- 
sided in Madras, either with his wife or without 
his wife in the house concerned. Vardon has 
not cared or dared to get into the box and prove 
anything like that. The object of getting adju- 
dications in ‘Madras’ by such mufasscl persons 
appears to be to have as few creditors as oos- 
sible know about the insolvency and prove their 
claims, and prevent many or even those who 
come to know from coming all the way to 
Madras, at an enormous waste of time, monev 
and energy, to prove their claims, and thus get 
an ea.sy rid of their debts and an easy discharge. 

As there is no proof that Vnrvdon was a resi- 
dent of Madras at the time of his petition, his 
adiudication deserve*^: to be and is hereby 
annulled, but, in the circumstances, without 
costs, as this anolication has been filed more 
than three months after the adjudication and 
more than a month after the applicant was 
informed about the adjudication. Possibly, this 
delay was due to the applicant’s verifying ^^he 
'•rets thoroughlv before filing the application, 
but, still, the delay is there. The Official As- 
si.gne^ does not oppose this application. He will 
b^ allowed to charge the usual Government 
charges from the assets of Vardon in his hands 
before re-deb'vering the balance to the insolvent 
whose adjudication has been annulled. 

B / V . R . B . Ad j udication annulled. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AYYAR J. 

Dandigunta Venkataramaiah (Minor) and 
another. Appellants v. Dandigunta Audi- 
narayanaiah and others, Respondents. 

Letters Patent Appeal No. 35 of 1949, D/- 
2-3-1953> from judgment of Panchapakesa 
Ayyar J., in S. A. No. 255 of 1946, D/- 10-11- 
1948. 

Civil P. C. (1908), O. 21. R. 85 (Mad.) and 
S. 11 — Non-deposit of stamp within time — 
Sale confirmed on compromise — Effect. 

Where the decree-holder purchaser fail- 
ed to deposit within time into Court the 
stamp or the amount required for stamp 
for the sale certificate under O. 21, R. 85. 
the sale in his favour cannot be deemed 
to have been automatically cancelled, 
when the sale was confirmed in accordance 
with a compromise between the parties and 
subsequently the Court had condoned the 
delay in depositing the amount required 
for stamps for the sale certificate. (5ase 
law Ref. (Para 3) 

Where the judgment-debtors had filed 
an application to have the sale set aside on 
this very ground and the application and 
the revision against it were both dismiss- 
ed and the judgment-debtors were fully re- 
presented, the judgment-debtors are bound 
by it and cannot agitate the subject- 
matter once again. (Para 4a) 

Anno: Civil P. C., S. 11 N. 23. 

K. Umamaheswafam, for Appellants; K. 
Krishnamurthy, for Respondents. 

CASES CITED * 

(A) (’39) air' 1939 Mad 57: 1938-2 Mad LJ 

833 

(B) (’41) AIR 1941 Cal 85: 193 Ind Cas 390 

(C) (’43) AIR 1943 AU 282: ILR (1943) All 
580 

(D) (’35) AIR 1935 All 243: 57 All 658 

(E) (’23) AIR 1923 Mad 48: 43 Mad LJ 477 

RAJAMANNAR C. J. : For a disposal of this 
appeal under Cl. 15 of the Letters Patent against 
the judgment of Panchapakesa Ayyar J. dismiss- 
ing a second appeal, S. A. No. 255 of 1946, it is 
sufficient to state the following facts : 

In execution of a decree in a suit on a mort- 
gage executed by the father of the two appel- 
lants to respondent 3, the mortgaged property 
was brought to sale and eventually on 7-12-1936 
pundiased by the mortgagee-decree-holder, respon- 
dent 3. To the mortgage suit, defendant 1, the 
lather (the executant) and one of his sons, defen- 
dant 2 in the present suit, were added as parties. 
The two plaintiffs-appellants in this second ap^ 
peal, had not been bom by that time. Plaintiff 1 
was bom on 1-9-1982. long after the decree in the 
suit. Plaintiff 2 was bom on 1-9-1935 during execu- 
tion proceedings. The plaintiffs were not brought on 
record in the execution proceedings, presumably 
because their father deft. 1, sufficiently & adequately 
represented their interests. Though the sale took 
place on 7-12-1936, the decree-holder purchaser did 
not deposit into Court the general stamp for a 
certificate under O. 21, R. 84, Civil P. C. or the 
amount required for such a stamp as provided in 
O. 21, R. 85 of the Code. Immediately after the 
sale, there was an application to set aside the sale 
filed by the two judgment-debtors. That applica- 
tion however was concluded by a consent order 
ttnder which if the judgment-debtors did nbt pay 
py a particular time the sale would stand con- 
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firmed. In accordance with this compromise, the 
sale was confirmed on 31-7-1937. On 7-8-1937 the 
decree-holder purchaser filed an application, E. A. 
No. 191 of 1937, to have the delay in paying the 
amount necessary for the sale certificate excused. 
This application was ordered, & the delay was ex- 
cused. Subsequently there was an application by 
the two judgment-debtors to set aside the sale, 
‘inter alia’, on the ground that the provisions of 
O. 21, R. 85 had not been complied 
with. That application was dismissed and 
a civil revision petition filed in this court 
C. R. P. No. 1636 of 1937 against the order of 
dismissal was also dismissed on 28-1-1938. More 
than three years after this, the appeUants insti- 
tuted the suit, out of which this appeal arises, on 
16-7-1941. The suit was ostensibly for a partition 
of the family properties, but in effect a suit to 
get rid of the sale in favour of respondent 3. 
Both the Courts below dismissed the suit, and 
Panchapakesa Ayyar J. who heard the second 
appeal also dismissed it but granted leave to 
appeal. 

(2) The only point raised by Mr. Umamahes- 
waram, learned counsel for the appel'ants before 
us, was that when the decree-holder purchaser 
failed to deposit into Court the stamp or the 
amount required for stamp for the sale certifi- 
cate under O. 21. R. 85, the sale in his favour must 
be deemed to have been automatically cancelled 
and the properties should have been resold under 
O. 21, R. 86. It must therefore be deemed that 
there was no sale in favour of respondent 3, though 
the sale might have been confirmed and a sale 
certificate issued to him. He relied upon rulings 
of this Court and other Courts, in support of the 
position that the requirements of O. 21. R. 85 of 
the Code are mandatory and failure on the part 
of the purchaser to comply with its provisions 
would liave the result of automatically cancelling 
the sale in his favour. 

In — ‘Monni Aidruz v. Mira Mohideen’, AIR 
1939 Mad 57 (A), it was held that under O. 21, 
R. 86 of the Code, if there was default in pay- 
ment of the balance of the purchase money as 
required by O. 21, R. 85, it was obligatory on the 
Court to resell the property. In that case, there 
was a default by the purchaser and the Court 
directed a resale. It was this order that was ihe 
subject-matter of the appeal decided by a learn- 
ed Judge of this Court in that case. It was held 
that the order directing resale was perfectly valid 
and in accordance with the plain language of 
O. 21, R. 86, Civil P. C. In that case, the Court 
did not excuse the delay in payment and did not 
accept the deposit made out of time. Nor did the 
Court ever confirm the sale. 

In — Annapummma Dasi v. Bazley Karim’ 
AIR 1941 Cal 85 (B), the question no doubt arose 
in a subsequent suit, but it does not appear from 
the report of the judgment in that case that the 
Court condoned the delay in making the deposit 
It was held that on default of payment the purt 
chaser forfeited all claims to the property. Much 
assistance cannot be derived from this case. 


.^4. iviuiiaiiimaci laris . Aiti 

came up in execution 
proceedmgs. The auction-purchaser there deposit- 
ed the amount of the purchase money beyond 
time and the executing Court restored the sale in 
favoim of the purchaser in spite of the protest bv 
the judgment-debtor. Meanwhile, the jud'^ment- 
debtor had deposited the whole of the decretal 
amount. It was held by Mullah J. that on failure 
of the auction-purchaser to deposit the airounf 
of the purchase money the sale in his favour 
automatically cancelled and the Court had to hold 
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another sale. As. hoTc.-er, the judgmciu-debtor 
had deposited the lu.l amount under the decree 
there was no neccssit" .'‘or holding a rrs-t'o. 

The decisioii in — 'Naval Kishore v. Bu.Uumar, 
AIR 1935 All 1143 fD> ciocs not cany us any fur- 
ther. In Hud ca:- j. there was an appeal against 
an order oi iho e.vccuting Court confirming a sale, 
although liie ijaiunce of the purchase inoijey had 
noc been dp).-,,.;Ld Vriihln the time allowed. The 
aucUcn-pui\ .u.soi* tncre obtained the perniis'^ion 
Oi the Court to deposit (he amoui'd. after the pro- 
scribed time had elapsed. It was held that the 
Court had no jurisdiction to exiend the time. 

(3) It may be admitted that all these decisions 
are authorities for the position that if the auction- 
purchaser does not comply with the provisions 
of O. 21, R. 85, he cannot insist on comp.j’ing with 
It after the lapse of the proscribed time and de- 
mand that the sale in his favour should be con- 
firmed. But actually what happened in this case 
was that the sale was confirmed in accordance 
with a compromise bctw^cea the parties and sub- 
sequently the Court condoned the delay in de- 
po.siting the amount required for stamps for the 
sale certificate. In these circumstances ihe que.s- 
tion is whether the sale should be deemed to be 
void as contended by cour^cl for the anpellants. 


AYUDHA {Mack J.) & I B" 

lants and their interest. There wac; nn 
of any conflict between the mterert?o? the 
and the sons, the plaintiffs, to efef 
tiffs must be deemed to have bein tn Si 

the proceedings at its several steges^e ord»r' 
passed on the application by the two iucLrn^t 
debtors to set aside the sale must be held^ te 
bmdiug on the plaintiffs also, to this sto^L th^ 
cannot agitate once again the subjecUnatter of 
that application. 

(5) On both the grounds the appeal must be and 
IS dismissed w'ltli costs. 

B/R.G.D. Appeal dismissed. 
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MACK J. 

V. T. C. Chengama Naidu, Appellant v. 
Velayudha Mudaliar and others. Respondents* 

A. A. O. No. 313 of 1949, D/- 12-3-1953. 

Civil P. C. (1908), Ss. 144, 151, 47. O. 21, R. 
93 — Application for mesne profits by way of 
restitution against auction purchaser — (Debt 
Laws — Madras Agriculturists* Relief Act (4 
of 1938), Ss. 23, 24). 


(4) On this point, w’e have the direct authority 
of a decision in — ‘Subramania NambudiH v 
Vykunta Kammathi’. AIR 1923 Mad 48 (Eb In 
that case, in execution of a decree there v/as a 
sale on 26-8-1915. The decree-holder himself was 
the purchaser in execution & he had been allowed 
to set off the decree amount against the sale price 
and to pay the balance. He wa.s unable to make 
the deposit of the balance within 15 days, but the 
Court aliow’cd him six davs niore. The balance 
was deposited a day after the six days. The sale 
was confirmed and a sa> certificate w^as isaied 
to the purchser in September 1915. A petition 
was filed in December 1920 purporting to be un- 
der Ss. 47 and 151. Civil P. C. praying that the 
sale may be declared to be a nullity. Tlie learned 
Judges held that though a Court! ought not to 
extend the time for deposit by the purchaser un- 
der O. 21. R. 85 of the Code or accent a deposit 
paid beyond time without the consent of all the 
parties concerned, nevertheless if the Court did 
so extend the time or accept the depo.sit without 
such consent, then it is an irregularity and does 
not niake the sale a nullity. Tlie principle of 
this decision would apply to the facts of this 
case. The learned Judge who decided — ‘AIR 
1939 Mad 57 (A)’, had evidently this decision also 
in mind when he observed as follows: 

“Mr. Thiagarajan Iyer relied upon decisions of 
this Court and of other High Courts, where it 
was held that even though the deposit as re- 
quired by O. 21, R. 85 was not made within 
the time limited, with the consent of all parties 
the Court might confinn the sale. Sz if the Court 
confirmed the sale it was only an iiTegnlaritv. 
But those decisions do not throw light on the 
question in dispute, namely, if the Court dec- 
lines to confinn the sale but passes an order 
directing a resale, whether the Court w.is not 
justified in doing so." 

(4a) In the present case, we have the further facts 
that the appUco.tion was fikxl by tiie jiHqmont- 
debtor to have the sale set aside on this very 
ground. Not only was. that application dismiss- 
ed but a civil revision petition again 4. the order 
of dismissal was also filed and fane:!. No doubt 
the present appellants were not ‘co nomine’ parties 
to that application or to the civil revision petition, 
but it cannot be denied that the judgment-debtor 
therein, the father amply represented the nppel- 


It is difficult to lay down any hard and 
fast rule as regards the maintainability of 
an application for mesne profits in a case- 
where a third party purchases property,, 
enters into possession and enjoys it under 
specific orders of a Court which are sub- 
sequently set aside in appeal. 

Where a sale is set aside on deposit cf 
the amount of debt scaled down under 
Madras Act 4 of 1938, and judgment- 
debtor applies for mesne profits against 
the auction purchaser by way of restitu- 
tion, the restitution is ordered, not strictly 
under S. 144, but under the inherent 
powers of the Court under S. 151, Civil 
P. C. Each case of restitution of this kind 
requires to be determined on its own facts. 

Scctions 23 and 24 of the Madras Act 4 
cf 1938 leave unimpaired the inherent 
right of the Court to see that any suitor 
before it is not injured by its own act or 
by a decision which is reversed by a Court 
of appeal when the party before it, is a 
bona fide auction purchaser for valuable 
consideration. 

On the facts of the case it was held to 
be just and equitable to award the judg- 
ment-debtors mesne profits estimated 
the lower Court, but at the same time to 
allow to the auction purchaser interest on 
his deposit of purchase money as compen- 
sation for deprivation of its use for a long: 
period. (Pam 5 ) 

Anno; C. P. C.. S. 144, N. 10. 13. 22, 34; 

151 N. 1; S. 47 N. 38; O. 21, R. 93 N. 10. 

Kasturi Sivaprasada Rao, for Appellant; R- 

Gopalaswami Ayyangar, K. Rajah Ayyar and 

M. Natesan, for Respondents. 

CASES CITED : 

(A) (’42) AIR 1942 Mad 727: 1942-2 Mad LX 

311 

(B) (’42) AIR 1942 Mad 271: 1941-2 Mad LX 
1060 

(O (1870) 40 L,T PC 1: (1870) 3 PC 465 

(D) (’37) AIR 1937 Mad 694: 1937 Mad WN‘ 

342 

JOTGMENT : T)iis is an appeal by a rourt-* 

auction purcliaser against an order by the leaiTied: 
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District Judge of Chingleput directing him to pay 
mesne profits of Rs. 2914-8-3 to the judgment- 
debtors in O. S. No. G of 1S29. In execution of a 
mortgage decree in this suit for Rs. 18000 on a 
principal of about Rs. 11000 about 12 acres of land 
were brought to sale and purchased by the appel- 
lant for Rs. 4411 on 4-S-1937. An application, M. 
P. No. 453 of 1937 was made under O. 21, R. 90, 
Civil P. C. for setting aside the court sale. During 
its pendency Act 4 of 1933 was passed and an 
application v/as made by the debtors under S 19 
to scale down the decree debt. M. P. No. 453 of 
1937 was first heard and dismissed on 20-12-1940 
and the court sale in favour of the appellant was 
confirmed whereupon he took possession throu‘^h 
Court on 18-1-1941. The judgment-debtors filed an 
appeal, C. M. A. No. 10 of 1941. This was allowed 
in July 1942 by Wad'-worth and Patanjali Sastri 
JJ. and the order conflnning the sale was set aside 
with a direction that the scaling down application 
should be disposed of in the first instance. This 
decision is incidentally reported in — ‘Velayudha 
Mudali V. Chengama Naidu’, AIR 1942 Mad 727 
(A). The decree was then scaled doum to only 
Rs. 366. This sum was deposited by the judgment- 
debtors and the sale set aside on 23-9-1943. 

(2) The auction purchaser’s efforbs in appeal 
failed and he ultimately surrendered possession on 
16-1-1945. The mesne profits he has been directed 
to pay to the judgment-debtors cover the p=‘viod 
of his possession from 12-1-1941 to 16-1-1945 that 
is, a period of four years. 

(3) This application by the judgment-debtovs 
was filed under Ss. 47, 144 and 151. Civil P. C. 
They claimed Rs. 5000 as mesne profits, and in 
addition a sum of Rs. 900 as damages caused to 
tile indigo vat and well by the auction purchaser 
The application v/as heard as regards maintain- 
ability by the Principal Subordinate Judge of 
Chmgleput, Sri Ramaswami Goundar (nou^ Rama- 
swami Goundar J.) who held that the apolication 
for mesne profits was maintainable and 'directed 
an enquiry. The present appeal is against the 
order passed by Sri P. N. Ramaswami. District 
Judge, (now Ramaswami J.) who estimated mesne 
profits at Rs. 2914-8-6. 


(4) Mr. Sivaprasada Rao for the appellant doe 
not challenge the quantum of mesne profits. H« 

an application for mesne profit; 
cm these facts is not maintainable on the grounc 
that the auction purchaser cannot be considerec 
to be in wrongful and illegal possession of th< 
property having obtained it on orders of a Coun 
which had confirmed the sale in his favour H< 
relied mainly on — ‘China Kondayya v. Rama- 

Mad 271 (B). a decision b\ 
Walworth and Patanjali Sastii JJ. under S. 25 
of Act 4 of 1938. That was a case in which the 
decree-holder himself purchased and obtained nos- 

property on 18-2-1938. Act 4 
01 1938 then came into force on 22-3-1938 The 

‘loio ^ 23 of the Act on 7-11- 

1938 and the decree scaled down. The judgment- 

debtors applied for redelivery and claimed that 

should be adjusted towards the 

negatived 

this Wadsworth J. expressed the view that 

expropriatory measure, and 
that the process of expropriation should not pro- 
ved beyond tnat wliich is laid down either bv 
the express toguage of the Act or by necessary 
implication therefrom. The only consequence as 
laid down in S. 23 when such a sale is set aside is 
that it ‘*shall be deemed not to have taken place 
Under S. 24, a purchaser shall be entitled 
to an- order for re-payment of any purchase money 
paid by him aaainst the nerson tn u 


been paid where a sale is set aside under S 23 
or S. 23-A. The view taken by Wadsworth J. was 
tnat in the absence of express provision that the 
judgment-debtor should be entitled to the profits 
of the land when the sale is set aside under S. 23, 
it was not possible to read any such provision into 
the Act by necessaiy implication. Patanjali Sastri 
J. as he then was observed that the question was 
by no means free from difficulty but agreed on the 
whole though not without some hesitation with 
the judgment of Wadsworth J. The present case 
is not on all fours wi'h the decision cited. For 
one thing the application under C. 21, R. 90, Civil 
P. C. to set aside the sale was not considered on 
its merits in appeal in C. M. A. No. 10 of 1941 
before the High Court which directed the scaling 
down application to be disposed of first. On tne 
present application there was also an attack bv 
the auction purchaser that the scaling down of 
the debt to Rs. 363 only from about Rs. 18000 was 
the result of collusion between the decree-holders 
and the judgment-debtors. 

(5) It is difficult to lay down any hard and fast, 
rule as regards the maintainability of such an 
^plication for mesne profits in a case where a 
third party purchases property, enters into pos- 
session and enjoys it under specific orders of a 
Court which are subsequently set aside in anpeal. 
So long ago as 1870 the Privy Council in — ‘Rodger 
v. Comptior D’Escompte de Paris’, (1870) 3 PC 
465 at p. 475 (C) said it is the duty of the Court 

“to take care that no act of the Court in the course 
of the whole of the proceedings does an injury 
to the suitors in the Court.” 

In such a case, as this, restitution is ordered not 
strictly under S. 144, but under the inherent power 
of the Court under S. 151, civil P. C. This was 

the view taken by Venkataramana Rao J. in 

‘Radhabai v. Jagannatha Naidu’. AIR 1937 Mad 
694 (D),^ a decision which was before the learned 
Judge who decided the question of maintainability , 
Each case of restitution of this kind, as it appears 
to me requires to be determined by its own facts. I 
In the present case the sale price paid by the auc- 
tion purchaser, that is, Rs. 4411 was deposited on 
4-8-1937 and lay in Court deposit till 16-1-45 the 
date on which the auction purchaser surrendered 
possession, that is for a neriod of eight years 
without earning any interest. It appears to be 
most inequitable to award mesne profits against 
the auction purchaser and to deny to him interest 
on his deposit, at six per cent simple interest per 
annum the interest roughly for eight years on 
Rs. 4411 would amount to Rs. 2117-4-0. If in an 
application under O. 21, R. 90, the auction pur- 
chaser is himself shown to be a party to a fraud 
in publishing or conducting a sale in collusion with 
the decre^holder it would be a clear case for di- 
recting hini to pay full mesne profits by w’av of 
restitution in the event of a dismissal of the aoDli- 
cation under O. 21, R. 90 being set aside in appeal 
find tliG rGsulting confirmstion of ssI-b bGinff set 
aside also on this ground, in my view tliis is not 
a case which is altogether covered by S. 23 of Act 
4 of 1938 and I am unable to interpret the deci- 

Zr Mad 271 (B)’ as depriving 

the Court of all discretion to award mesne profits 
in suitable cases. As I see it Ss. 23 and 24 leave 
unimpaired the inherent right of the Court to see 
that any suitor before it is not injured by its own 
act or by a decision wliich is reversed by a Court 
of appeal when the party before it is a bona fide 
auction purchaser for valuable consideration. On 
the facts of this case I think it is just and equit- 
able to award the judgment-debtors mesne profits 
estimated by the lower Court, but at the same time 
to aUow to the auction purchaser interest of 
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Rs. 2117-4-0 on his deposit. Six per cent solatium 
is just and adequate compensation for deprivation 
of the use of this money for tliis long period. 

(6) In the result the judgment-debtors will have 
a decree against the auction purchaser for Rs. 797 
(excluding annas and pies) with interest at six 
per cent per annum from the date of this petition. 
In the circuntstiinces I direct the parties to bear 
their own costs throughout. 

B/D.R.R. Order accordingly. 
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VENKATARAMA AYYAR J. 

Golla NarasirnhalUj Petitioner v. Kodi Nara- 
simham and others, Respondents. 

Writ Petn. No. 920 of 1952, D/- 20-3-1953. 

(a) Municipalities — Madras District Muni- 
cipalities Act (5 of 1920) — Election — Elec- 
tion Rules framed under Act, R. 27A(l)(a). 

Breach of the rule does not render an 
election ‘ipso facto* void. Before the elec- 
tion can be set aside it must be established 
that the result of election had been affect- 
ed by the breach. Case law Rel. on. 

(Para 2) ^ 

(b) Municipalities — Madras District Muni- 
cipalities Act (5 of 1920) — Election — Elec- 
tion Rules framed under Act, R. 27A(l)(a). 

All voting papers marked in such man- 
ner as to indicate identity of elector — 
Result is that all of them must be rejected 
in spite of the fact that it affected all the 
candidates equally. Consequently no vote 
at all is recorded and there is no election 
in which any person can be said to have 
been elected. No exception in the result 
can be made out on the ground that it was 
the mistake of the election officer and that 
it would be unjust to defeat the declared 
intentions of the voters for his mistake. 
Case law Rel. on. (Paras 4, 5) 

P Rama Reddy and V. Venkataramana 
Roddi, for Petitioner; Mohan Kumaraman- 
galam, for Respondent 1. 

CASES CITED : 

(A) (1875) 44 L.T CP 293; LR 10 CP 733 

(B) (’3fi) AIR 1930 Mad 069: 71 Mad LJ 199 

(C) (1892) 4 O’M & H 162 

ORDER; This is an application under Art. 226 
of Uie Coustitiition to nuash the decision of the 
Election Commi.s.sionor in O. P. No. 32 of 1952. 
Tlie facts are not in disouto. On 16-0-1952 elec- 
tions were held for the Municipal Council. Nand- 
yal. The petitioner and respondent 1 herein and 
two other candidates contested the scat for ward 
No. 12. The petitioner got 280 votes, respondent 
1st 240 vote.s and the other two candidates far less 
and accordingly, the petitioner was duly declared 
elected. Thereupon, respondent 1 filed O. P. No. 
32 of 1952 before the Subordinate Judge of Kur- 
nool who is the Election Commissioner under the 
Act for setting aside the election on various 
grounds. We are concerned in this petition with 
only one of tliem. thvat the polling officer entered 
on the ballot papers the names of the electors 
?ind their serial number in the electoral list. Rule 
27 -A(l)(a) of the Election Rules Is as follows; 

“A ballot paper shall l>e rejected if it boars any 
mark by wliich the elector can be identified.” 

The contention of respondent 1 before the Election 
Commissioner was tl'^at in maiking the ballot 
papers with the names and the serial number of 


the electors the polling officer had violated the 
mandatory provisions of R. 27-A(l)(a) that those 
votes ought accordingly to have been excluded 
from the count and that the reception of those 
votes by the Election Officer constituted a material 
in^gularity by reason of wliich the election was 

set aside. It is to quash this decision 
that the present application for a writ of certiorari 
has been filed. Mr. P. Rama Reddi, the learned 
advocate for the petitioner, concedes that there 
has been a breach of R. 27-A(l)(a). but he con- 
tends that there is no definite finding that the 
result of the election had been affected thereby 
and that in the absence of such a finding, the 
election should not have been set aside. He relied 
on R. 10(c) which is as follows: 

"If in the opinion of the Election Commissioner 
the result of the election has been materially 
affected by any irregularity in respect of a nomi- 
nation paper or by the improper reception or 
refusal of a nomination paper or vote or by any 
non-compliance v/ith the provisions of the Act 
or the rules miade thereunder the election of 
such returned candidate shall be void." 

The contention is that it was not sufficient merely 
to prove that there was a breach of the loiles, hwt 
that it must further be cstablislied that the result 
of the election had been materially affected by 
such breach. On behalf of the respondent, cer- 
tain pavssages in the judgment were referred to as 
amounting to a finding on the evidence that the 
electors had voted in fear of the petitioner and 
that the result of the election was materially 
affected thereby. But the finding in fact is that 
there was no threat by the petitioner and the 
conclusion of tihe Election Commissioner rests 
solelv on the ground that there had been a breach 
of R. 27-A(l)(a). 

(2> I agree with the contention of the petitioner 
tliat a breach of R. 27-A(l)(a') does not ‘ipso facto’ 
render the election void and that before it could 
bo set aside it must be establislied that the result 
o( the eU'ction had been affected thereby. In — 
‘Woodward v. Sarsons’. (ISIS') L. R. 10 C. P. 733 
(A), a polling officer in charge of one of the 
booths marked on the ballot paper the number of 
the voters in the electoral list. It was held that 
these papers should not be counted and if counted 
by the Election Officer, they should be struck out 
by the Election Commissioner on scrutiny. Tlien 
the Court proceeded to coimt the other valid votes 
recorded in the several booths and held that even 
excluding the invalid votes, the result of the elec- 
tion had not been affected. In — ‘Mahabales- 
w'arappa v. Ramachandra Rao’, AIR 1936 Mad 669 
at p. 670 (B). the facts were that 322 ballot papers 
had been marked by the polling officer with the 
numbers of the voters on the electoral rolls. All 
these votes were rejected by the Election Officer. 
Out of the remaining votes, the successful candi- 
dates got 1206 votes and his rival 1092 votes. The 
Election Comniissioner having sot aside the elec- 
tion on the ground that the sec.recy of the ballot 
box had been violated, it was held by 'Venkata- 
subba Rao and CornLsh JJ. that the election could 
not be set aside merely because there had been 
a breach of the niles and that it must further be 
proved that it had affected the result of the elect- 
tion. Tlie position was thus stated by ComLsh J. ; 

"The next question was whether this non-com- 
pliance had materially affected the result of the 
election. Rule 10 (o'), which makes this the basis 
of the Commissioner’s power to declare the 
election void, has been extracted from S. 13 of 
Uie Ballot Act. Tlie words ‘result of the elec- 
tion’ in Uie section have been held to mean the 
return of the candidate and not the amount of 
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his majority. (See Rogers on Election, Vol. II, p, 
41 and the cases there citedj. The words must 
have the same meaning in the rule. So that 
if the number of ballot papers rejected by rea- 
son of non-compliance with the rules did not 
suffice to turn the scale against the elected can- 
didate, though the extent of his majority might 
be affected, the result of the election could not 
be held to have been materially affected. This 
is made very clear by O’Brien J. in — ‘East v. 
Clare’, (1892) 4 O’ M & H 162 (C), where he said, 

‘I do not at all agi'ee with the construction put 
upon that section by Grove J. in the ‘Hackney 
case’. He there says that ‘the result of the 
election’ does not necessarily mean the return 
of the candidate, but means his return by the 
particular number of votes. In his opinion 
therefore if the mistake or non-compliance with 
the rules produced a diminution of the votes by 
which the successful candidate was elected, al- 
though it might not be sufficient to destroy his 
majority, ‘the result of the election’ would be 
affected and recourse could not be had to S. 13. 

In my opinion that decision is entirely WTong 
In — ‘(1875) L R 10 C P 733 (A)’ no less than 
294 votes were spoiled by the mistake of the 
presiding officer, but they would not. if admitted, 
have turned the scale against the successful can- 
didate and therefore did not affect ‘the result 
of the election’. It was held that this did not 
render the election invalid.” 

(3) The learned Judges then found that even if 
the rejetced votes and the votes of those who did 
not go to the polls were counted in favour of the 
defeated candidate, the successful candidate had 
a comfortable majority and that, therefore, the 
result of the election was not affected. It must, 
therefore, be held that a mere violation of R 27-A 
(l)(a) is not sufficient to invalidate the election 
and that it must further be shown that the result 
of the election has been affected thereby. 

(4) It is next contended for the petitioner that 
as the polling officer had impartially marked all 
the ballot papers which had been cast into the 
box with the names of the voters and their serial 
number, the result of the election was not affect- 
ed: because all the candidates were equally affect- 
ed and their mutual position remained the same 
as the result of the marking of the ballot papers 
as without it. This contention has much in com- 
monsense and justice to commend it. But it 
must fail on the principle of the matter. Rule 
27-A(l)(a) requires that the ballot papers marked 
in such manner as to disclose the identity of the 
elector should be rejected. If all the ballot papers 
are marked so as to violate R. 27-A(i)(a) all of 
them will have to be rejected and the result is 
there is no person who can be said to have been 
el^d. In — ‘(1875) L R 10 C P 733 (A)’ and — 
AIR 1936 Mad 669 (B)’ after rejecting the ballot 
papers which were marked there were still others 
which were valid on which an election could be 
declared and then the only question was whether 
the result of the election had been affected But 
where there is no vote at all recorded there is 
no election which could be declared and the ques- 
tion whether the result of the election had been 
affected does not even arise. On this ground the 
declaration of the Election Officer should be set 
aside and a fresh election ordered. 

(5) It was argued for the petitioner with consi- 
derable force that it would be unjust to defeat the 
declared intention of the voters for a mistake 
committed by the polling officer over whose action 
the electors have no control. But R. 27-A(l)(a) 
does not provide for any exception in such cases 
and in — ‘(1875) L R 10 C P 733 at p. 744 (A)’ 
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the marked ballot papers were refected even 
though the mistake was on the part of the polling 
officer. In the ‘Champaran case (Election cases 
India and Burma, Hammond, page 301)’ it v;as 
found that a large number of ballot papers had 
been marked by the mistake of the polling officer. 
Those votes were rejected and a re-election order- 
ed on the ground that a large section of the elec- 
torates had in effect been deprived of its franchise. 
See also — ‘Burdv^n Division Second Case (Khan- 
na's Indian Election Cases, Vol. IV page 94)’. 

(6) It is unnecessary in this view to consider 
whether the election is liable to be set aside on 
the ground that on the facts found it could not 
be said to have been held under the Act. In — 
‘(1875) L R 10 C P 733 (A)’, Lord Coleridge C. J. 
observed on this aspect of the matter as follows: 
“We think, though there was an election in the 
sense of there having been a selection by the 
^11 of the constituency that the question must 
in like manner be, whether the deoarture from 
the prescribed method of election is so great that 
the tribunal is satisfied, as matter of fact that 
the election was not an election under the exist- 
ing law. It is not enough to say that great mis- 
takes were made in carrying out the elections 
under those laws; it is necessai^ to be able to 
say that, either wilfully and erroneously, the 
election was not carried out under those laws, 
but under some other method. For instance, if 
during the time of the old laws, with the con- 
sent of a whole constituency, a candidate had 
been selected by tossing up a coin, or by the 
result of a horse race, it might well have been 
said that the e’ectors had exercised their fi^ 
will, but it should have been held that they had 
exercised it under a law of their own invention, 
and not under the existing election laws, which 
prescribed an election by voting. So now, when 
the election is so to be an election by ballot, if. 
either wilfully or erroneously, ‘a whole consti- 
tuency’ v/ere to vote, but ‘not by ballot at all’, 
the election would be a free exercise cf their 
win, but it would not be an election by ballot 
and therefore not an election under the existing 
election law.” 

It is arguable that as all the ballot papers had 
been marked, there had been no election by ballot 
under the Act and on that ground the election 
was liable to be set aside. But it is unnecessary 
to decide this point as the election must be set 
aside on the gxoimd that there was in fact no 
vote recorded and that, therefore, there was no 
election. 

(7) In the result, this petition must be dismiss- 
ed. In the circumstances of this case, the parties 
are directed to bear their own costs. 

B/M.K.S. Petition dismissed. 
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RAMASWAMI J. 

In re Ayya Nadar, Defendant-Petitioner. 
Civil Revn. Petn. No. 2228 of 1952, D/- 9-12- 

Civil P. C. (1908), S. 11, Expln. IV — 
“Ought.” 

It cannot be said of any matter that it 
‘ought* to have been set up as a ground in 
the former suit, if its introduction would 
have been ‘incongruous’ to the matter of 
. T’hus, in a suit for posses- 

sion of a property on the allegation 
that it was purchased by the plaintiff from 
his mother, it cannot be said that the 
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plaintiff ought to have sued also for parti- 
tion of the prcpei’ty alleging that it was 
joint family property. AIR 1923 Mad 257, 
air 1948 Pat 302 and AIR 1935 Mad 90, 
Distinguished. (Para 8) 

Anno: C. P. C., S. 11 N. 37 Pt. 9. 

P. S. Chandrasekharan and P. S. Rama- 
chandran, for Petitioner. 

CASES CITED : 

(A) (TG) 2 Suth 46: 11 Moo Ind Apr> 50 (PC) 

(B) (’79) 3 Suth 540: 4 Cal 190 (PC) 

(C) (’08) 31 Mad 385 

(D) (’03) 13 Mad LJ 448: 26 Mad 760 

(E) (’17) AIR 1917 Mad 481: 1916-1 Mad WN 
286 

(F) (’31) AIR 1931 Bom 114: 32 Bom LR 1473 

(G) (’07) 34 Ind Anp 72: 29 All 331 (PC) 

(H) (’13) 35 All 227: 40 Ind App 74 (PC) 

(I) (’14) AIR 1914 Lah 289: 24 Ind Cas 636 

(J) (’17) AIR 1917 Lah 19: 37 Ind Cas 119 

(K) (’93) 19 Ind Apn 234: 20Cal 79 (PC) 

(L) (’41) AIR 1941 Rang 118: 194 Ind Cas 482 

(M) (’31) AIR 1931 Bom 187: 130 Ind Cas 606 

(N) (’31) AIR 1931 Mad 268: 135 Ind Co's 13 

(O) (’33) AIR 1933 Cal 900: 60 Cal 1158 

(P) (’23) AIR 1923 Mad 257: 46 Mad 135 

(Q) (’48) AIR 1948 Pat 302: 26 Pat 24 

(R) (’35) AIR 1935 Mad 90: 67 Mad LJ 709 

(S) (1879) 48 LJ CP 705: 4 AC 504 
ORDER: This is a Civil Revision Petition 

which is sought to be filed itgainst the finding 
given by the learned District Miinsif, Koilpatti, 
on a preliminary i.ssue regarding ‘res judicata’ 
raised in O. S. No. 42 of 1952. 

(2) The facts necessary for understanding this 
finding are: The plaintifi Sub'oiah Nadar ai.cl 
rhe defendant Ayyah Nadar are brothers. This 
plaintiff had purcha.sed from his mo her Shonba- 
gathammal the eastern portion of a land 2-93 
acres in extent and for which the sale deed stood 
in the name of that Shenbagathamn'ial. Tire 
vendee was obstructed from taking possession of 
the property and therefore he filed O. S. No. 98 
of 1949. In that suit the defendant-brother raised 
the plea that though the sale de-'d stood in the 
name of the mother, in reality the property had 
been purchased with the funds of the joint family 
and that the sale deed had been te.ken ‘benami’ 
in the name of the mother and that the plaintiff 
was not entitled to the eastern half of the pro- 
perty claimed by him as vendee. Tliis suit was 
dismissed and there was an appeal therefrom in 
A. S. 127 of 1950 on the file of tlie Su'o-Court. 
Tuticorin, and therein the findings of the lower 
Court were confirmed and the appeal was disniissed. 

(3t The plaintiff has therefore filed this suit for 
partition and reducing into separate passcssion of 
his half share in the aforesaid entire property 
viz., the eastern and western portions. 

(4) The contention of the defendant among 
other things was that the present suit was barred 
by the principle of ‘res judicata’ and that this 
plaintiff might and ought to have put forward 
this claim in the previous suit. 

(5) The learned District Munsif rc.iected this 
content ica on the ground that the plaintiff was 
not bound to put forv'ord this claim in the prior 
suit because if he had done so. it would have 
resulted in putting forward incongruous pleas and 
that this is not couteniplated by the line of cases 
on the subject. 

(G) There can be no doubt that the plea of 
‘might and ought’ cannot be extended to the ex- 
tent of compelling a litigant to set up incongruous 
pleas in order to exhaust all the possible permuta- 
tions and combinations of attacks or defences 
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which might be evolved. Just as the provisions 
relating to “might and ought” have been engraft- 
ed in S. 11, C. P. C. in order to avoid multiplicitv 
and protraction of proceedings by wilful keeping 
back grounds of attack or defence in order to ' 
furnish ammunition for fresh rounds of litiga- 
tion, and to put an end to causes becoming in- 
finite when the lives of men are finite, and to 
prevent litigants from becoming so many Sisy- 
phuses the non-necessity to put forv/ard incon- 
gnious pleas, even though by not putting them 
foi*T;\'ard a litigant would not exhaust all his possi- 
ble claims, is based upon the common sense 
principle that no man can be compelled to come 
to Court in order to advance pleas which will 
work out their mutual destruction. 

The absurdity of compelling a party to put for- 
ward such incongruous pleas is well brought out 
in two well known stories possibly apocryphal of 
pleadings in American Courts. The first was a 
suit filed for damages in regard to a domestic 
utensil namely a kettle which had been lent and 
not returned in the good condition it was v/hen it 
was lent. Tire alternative defences set up by the 
defendant and put forward by his counsel to the 
Court were : "May it please your Honour", said 
Counsel, 

"In the first place we contend that the kettle 
in dispute was crocked when w'e borrowed it; 
secondly, that it was whole when we returned 
it: and thirdly, that we never had it." 

The second is a case wdiere damages were claimed 
for arson. The alternative defences put fons'ard 
in that case and pleaded by the defending coun- 
sel were ; 

"I shall first prove to the Jury (civil trials are 
by Jury’) that the defendant is incapable of 
such an act; if that does not convince you I 
shall shovi that my client was insane when the 
act was committed: if that fails I shall prove 
an absolute alibi; and as a last resort. mp,y it 
please the Court. I shall show that* the building 
was over-insured and consequently there was 
no loss and that this alleged crime was only a 
neighbourly kindness to the owner of the build- 
ing." 

(7) In the instant case if this plaintiff had put 
foHN^ard both the claims it would certainly have 
been incdngnious and would have brought about 
their mutual dcstniction without any effort on 
the part of the defendant. His case was that he 
had paid hard cash for the purchase of the pro- 
perty whose title and possession were with his 
mother and that that title and possession had 
passed to him under that sale deed. If he were 
to advance the plea that he should get a half 
share in the property in any event, would any 
Court believe the payment of consideration or the 
‘bona fldes' of the sale or the title and possession 
set up in the motlicr supported by a sale deed 
in her name etc.? Only a suicidal client and a 
lunatic advocate would 'put foiward such incon- 
gruous pleas in Court, the evidence in support of 
which will be such that it might be destructive 
of the other plea and unite causes of action lead- 
ing to inconsistency and confusion. 

(8) In fact though in the immortal language of 
Mr. Bumble, the law may be an ass. it is not so 
asinine as to imfwse such patent hardships on 
the prospective litigant. The question whether a 
matter might have been made a ground of attack 
or defence in the former suit, rarely present^ any ■ 
difficulty, Wlrcthcr it ought to have been mkd^ 
a ground of attack or defence depends upon the 
facts of each case. If a matter could have been 
set up as a ground of attack or defence in the 
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lionner suit, 'and’ if Us introduction into that suit 
“was ^necessary’ for a complete and final decision 
of the right claimed by the plaintiff therein, it 
will be deemed to be a n: after which ‘ought’ to 
have been made a ground of attack or defence 
-in that suit: — ‘Mootoo Vijaya v. Katama Nat- 
chiar’, 11 Moo Ind App 50 (A); — ‘Doorga Persad 
Singh V. Doorga Kunwari’, 4 Cal 190 at p. 19G (B), 
unless where the evidence in support of one 
ground is such as may be destructive of the other 
grornid and in such a case two grounds need not 
he set up in the same suit. 

The reason given is that the test of determining 
whether both the grounds ought to have been set 
up in the same suit is afforded by the provision 
of O. 2, R. 1, c. P. C. and the provisions of that 
rule as to the framing of suits are only to be 
applied as far as practicable. It is clear therefore 
that it cannot be said of any matter that it 
*ought’ to have been set up as a ground in the 
former suit, if its introduction would have been 
‘incongruous’ to the matter of that srit: — 'Masi- 
lamania v. Thiruvengadam’, 31 Mad 385 (C); — 
Ttamaswamy v. Vaithinatha’, 25 Mad 760 (D); — 
‘Rangaswamy v. Appalaswamy’, AIR 1917 Mad 
481 (E); — ‘Anant Subrao v. Mahableshwar Bhat’. 
AIR 1931 Bom 114 (F); — ‘Deputy Commr. of 
Kheri v. Khanjan Singh’, 29 All 331 (G); — ‘Lala 
'5oni Ram v. Kanhaiya Lai’, 40 Ind App 74 (H); 

— ‘Dewan Chand v. Hari Chand’, AIR 1914 Lah 
289 (I); — ‘Mt. Aishan v. Muhammad Din’, AIR 
1917 Lah 19 (J); — ‘Kameswar Pershad v. Raj- 
iumari Rattan Koer’, 20 Cal 79 at pp. 85, 86 (K); 

— U Sin V. Ma Ma Lay’, AIR 1941 Rang 118 (L); 

— ‘Nirigaya Bharmanna v. M. Gurappa’, AIR 
1931 Bom 187 (M); — 'Xrishnaswami v. Manikka 
Mudali*, AIR 1931 Mad 268 (N); — ‘Debendra Nath 
V. Nagendxanath’, AIR 1933 Cal 900 (O). 

Thus, a person claiming property on the 
allegation that it is wakf property and 
-^that lie is the manager thereof is not bound 
to claim the same property in the same suit alter- 
natively in his own right in the event of its being 
held that the property was not ‘wakf’ property. 
Having asserted that the property is ‘wakf’ pro- 
perty, he could not have consistently claimed the 
same property as his personal property except 
possibly in an alternative forai. He was however 
not under an obligation to adopt the latter course. 
The mere fact that he could have claimed the 
property in the alternative as his own property 
is no ground for saying that he ought to have 
done so. Again, Expln. IV to S. 11, C. P. C. does 
not apply unless the parties are litigating under 
the same title. Thus, if A sues B for a declara- 
tion that he was the owner of certain property 
he is not bound to plead in the alternative that 
if he is not the owner he is a permanent tenant. 

Ih the instant case the plaintiff having assert- 
ed in the previous suit that the property was the 
separate property of his mother and which she 
was competent to dispose of in any manner she 
liked, he could not have pleaded in the alterna- 
tive that it was joint family property and that he 
is entitled by birth to take a half share therein 
along with his brother subject to the rights, if 
any, of mother. Therefore, Expln. rv to s / 11 
O. P. C, is not applicable to this case as has been 
found to be on the facts by the learned District 
Munslf. 

(9) I shall now briefly refer to three decisions 
cited by the learned advocate for the petitioner 
0ta:~ ‘Muhammad Rowther v. Abdul Rahman 
:Rawther’, AIR 1923 Mad 257 (P), a person insti- 
tuted a suit against a trespasser in possession, 
for .partition and recovery of his share in certain 
lands on the Tooting that he was a co-owner un- 


der a joint purchase made by himself and his two 
deceased brothers. But his claim was dismissed 
on the ground that the purchase was not a joint 
one but the sole purchase of one of the deceased 
brothers. The fonner instituted a subsequent suit 
to recover his share as one of the heirs of the 
deceased purchaser. It was held that the suit 
w^as barred by the rule of ‘res judicata’ as the 
plaintiff ought to have joined his subsequent 
^ound of title in the former suit under S. 11, 
Expln. IV, C, P. C. Tiiis decision proceeded on 
the footing that the joining together of the two 
claims one under tlie purchase and the other as 
a heir would not lead to any confusion or any 
embarrassment. That is not the case here. 

The second decision is — ‘Goshawarali v. Adhilc- 
Lal Sahu’, AIR 1948 Pat 302 (Q), wherein the facts 
were : In 1928 M executed a mortgage in favour 
of T in respect of plot I. In 1929 he executed 
another mortgage in favour of S in respect of 
plots 1, 2 and 3. In 1931 M executed another 
usufructuary mortgage bond in favour of P in 
respect of plots 1, 2 and 3 of which P was put in 
possession. In Febrtiary 1934 M executed a sale 
in favour of D in respect of plots 1 and 2. M 
executed in March 1934, another sale deed in 
favour of P in respect of plots 1. 2 and 3. P 
was dispossessed in 1937 by D on the strength of 
his purchase. P instituted a suit for possession 
on the .strength of his purchase. The suit was 
dismissed on the ground that D v/as entitled to 
possession on account of his prior purchase. P 
instituted another suit for ejectment of D as 
trespasser. In this suit P based his claim on the 
usufructuary mortgage bond of 1931. 

It was held Ci) that the cause of action in this 
suit was the same as in previous suit; (U) that P 
was litigating under the same title in both the 
suits and (iii) that therefore the suit v/as barred 
by constructive ‘res judicata’ under S. 11, Expln. 
IV, C. P. C. It will be seen that this is not the 
case of a person litigating under different titles 
but a case of suing twice on identical cause of 
action. 

Tlie thii-d decision is — ‘Venkataramayya v. 
Lalbibi Saheba’, AIR 1935 Mad 90 (R), where a 
former suit by the wife of a last male holder 
against some purchasers in a court sale by a mort- 
gagee, alleging the suit properties had been gifted 
to her by her husband and that no title passed 
to the alienees under the court sale v/as dismiss- 
ed and a later suit was filed by the daughters of 
the last! male holder for partition of the suit 
properties, and the wife, the plaintiff in the for- 
mer suit, claimed her right to a share in the 
properties and the question was, whether the 
matter, which not only might but also ought to 
have been made a ground of attack in the former 
suit by her, could not be availed of now by the 
rule of ‘res judicata’ it was held that the claim 
of a share by the wife was ban-ed by ‘res judicata’. 

The facts of the instant case are very different 
and I have already pointed out how the introduc- 
tion of the present plea into the former suit was 
not necessary for a comolete and final decision 
of the right claimed by the plaintiff in that suit 
and that in fact if it had been introduced, it would 
have been incongruous & a wholly supererogatory 
task taken upon himself by the plaintiff in oixier 
to destroy his own case. 

(10) I cannot more fittingly close this matter 
than in the words of Lord Penzance : 

"Procedure is the machinery of law after all 

the channel and the terms whereby law is ad- 
ministered and justice reached — It strangely 
departs from its proper office if in place of faci- 
litating it, it is permitted to obstruct and even 
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to extinguish legal rights and is thus made to 
govern where it ought to subserve : ” — ‘Kendall 
V. Hamilton’, (1879^ 4 AC 504 at p. 525 (S). 

(IH In the result, this revision petition is dis- 
missed. 

B/V.R.B. Petition dismissed. 
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RAMASWAMI J. 

In re Ganapathia Piliai and another, Accused, 
Petitioners. 
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were dealing with was a public 
Anno: Penal Code, S. 99 N. 4, 


A. LB. 

servant. 
(Para 7) 


(e) Penal Code (1860), S. 353 — ‘Trevent ou 
deter”. 


The terms “prevention” and “deterrence” 
are not synonymous. In the first place, pre- 
vention does not mean only deterrence by 
physical force but by other means as weU. 
Secondly, the distinction seems to be with 
reference to the stage of interference by the 
accused. (Para 10) 

Anno: Penal Code. S. 353 N. 2. 


Cr. Revn. Case No. 814 of 1952 and Cr. Revn. 
Petn. No. 639 of 1952, D/- 20-1-1953. 

(a) Penal Code (1860), S. 99 — Principle of 
section. 


Section 99 rests partly on the probability 
that the acts of a public servant will be 
lawful, in which case resistance must neces- 
sarily be unlawful; partly on the theory 
that resistance is unnecessary since the 
law will set right what has been wrongly 
done in its name; and, lastly, on the ground 
that it is good for society that a public 
servant should be protected in the execu- 
tion of his duty even where he is in error. 

^ (Para 4) 

Anno: Penal Code, S. 99 N. 1. 


(b) Penal Code (1860), S. 52 
to moral element of honesty — 
Act (1897), S. 3 (22)). 


— No reference 
(General Clauses 


Section 52 makes no reference to the 
moral elements of honesty and right motive 
which are involved in the popular signi- 
ficance of “good faith” and which are pre- 
dominant in the positive definition enacted 
in the other Acts of the Legislature, for 
example, the General Clauses Act. 1897. 
While an honest blunderer acts in good 
faith within the meaning of the General 
Clauses Act, an honest blunderer can never 
act in good faith within the meaning of the 
Penal Code for being negligent. Good faith 
according to the Penal Code does not re- 
quire logical infallibility but due care and 
caution which must in each case be con- 
sidered with reference to the general cir- 
cumstances, the capacity and intelligence 
of the person whose conduct is in quekion. 

^ (Para 5) 

Anno: Penal Code, S. 52 N. 1. 

(c) Penal Code (1860), S. 99 — “Colour of 
office”. 

The words “colour of office” refer to 
irregular as distinguished from illegal acts. 
They show that the act was within the 
jurisdiction but that the jurisdiction had 
been exercised irregularly or on insufficient 
grounds. (Para 6) 

Anno: Penal Code, S. 99 N. 1. 

^ (d) Penal Code (1860), S. 99 — “Not stricUy 
justifiable in law.” 

The words “not strictly justifiable in law” 
are not intended to cure the want of juris- 
diction but only an erroneous exercise of 
it. When the error aflects the procedure 
rather than the principle, it would be 
covered by the clause. Explanation (1) 
goes with this paragraph and it is intended 
to protect persons who may have acted in 
Ignorance of the fact that the person they 


(f) Penal Code (1860), Ss. 353 and 09 — 

Assault on public servant acting in good faith. 

and colour of office. 

An Inspector of Labour is, under the 
Madras Shops and Establishments Act, 
within his rights in making the surprise 
visit to a Shop and noting the result of his 
visit in the book kept for that purpose in 
the shop. Even though the act done or 
attempted to be done by him may not be 
strictly justifiable by law, he would be pro- 
tected under S. 99. 

Hence, the fact that there is some irre- 
gularity in the inspection of the shop by 
the Inspector does not absolve the person 
using force against the officer from being 
convicted under S. 353. Case law referred. 

(Paras 8, 11) 

(Note — There are observations made as 
to how a public servant should behave con- 
siderately, tactfully and courteously which 
is the minimum standard of conduct that 
is required of public servants in general 
and subordinate officials engaged in enforc- 
ing Acts, like the Madras Snops and Esta- 
blishments Act in particular.) (Para 12) 

Anno: Penal Code, S. 353 N. 4. 

C. K. Venkatanarasimham, for Petitioners; 

R. Santhanam, for Public Prosecutor, for the 

State. 

CASES CITED: 

(A) (’88) 12 Bom 377 

(B) (T8) 10 W R Cr 20 

(C) (’26) AIR 1926 Oudh 398: 27 Cri LJ 58» 

(D) (’ll) 12 Cri LJ 566: 1911-2 Mad WN 47^ 

(E) (’98) 1 Weir 310: 21 Mad 249 

(F) (’37) 1937 Mad WN Cr 129: 1937 Mad WN 

569 

(G) (’37) 1937 Mad WN Cr 165: 1937 Mad WN 
741 

(H) (’98) 1 Weir 123: 21 Mad 78 

(I) (’98) 1 Weir 135: 21 Mad 296 

(J) (’90) 1 Weir 67: 13 Mad 148 

(K) (’96) 1 Weir 45: 19 Mad 349 

(L-M) ('86) 1886 All WN 106: 8 All 293 

(N) (’02) 6 Cal WN 680: 29 Cal 417 

(O) (’04) 13 Mad LJ 285: 27 Mad 52 

(P) (’36) AIR 1936 Lah 851: 38 Cri LJ 186 

(Q) (’48) AIR 1948 Mad 472: 1948 Mad WN Cr 
68: 49 Cri LJ 705 

(R) (’07) 6 Cri LJ 38: 11 Cal WN 836 

(S) (’47) AIR 1947 Lah 249: 48 Cri LJ 717 

(T) (’21) AIR 1921 Pat 415: 22 Cri LJ 442 

(U) (’96) 23 Cal 896 

(V) (’01) 5 Cal WN 134: 28 Cal 411 

(W) (’96) 1896 All WN 48: 18 All 246 

(X) (’03) 6 Cal WN 342: 30 Cal 97 

(Y) (’32) AIR 1932 Pat 315: 34 Cri LJ 269- 

(Z) (’38) AIR 1938 All 120: 39 Cri U 36ft 

(Zl) (’39) 1939 Nag LJ 397 
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(Z2) 

133 

(Z3) 

(Z4) 

(Z5) 

594 

(Z6) 

757 

(Z7) 

LJ 

(Z8) 

(Z9) 

(ZIO) 

(Zll) 

(Z12) 

(Z13) 

(Z14) 

(Z15) 

(Z16) 

(Z17) 

(Z18) 

(Z19) 

(Z20) 


(’49) AIR 1949 Mad 434: 1949 Mad WN Cr 
: 50 Cri LJ 581 

(’36) AIR 1936 Pat 74: 37 Cri LJ 104 
(’92) 2 Mad LJ 120: 15 Mad 221 
(’24) AIR 1924 Lah 238 (1): 24 Cri LJ 

(’42) AIR 1942 Mad 552 (2): 43 Cri LJ 

(’16) AIR 1916 All 53: 38 All 506: 17 Cri 
413 

(1900) 2 Bom LR 541 
(’32) AIR 1932 Rang 21: 33 Cri LJ 175 
(’28) AIR 1928 Lah 827: 29 Cri LJ 645 
(’32) AIR 1932 Cal 871: 34 Cri LJ 181 
(’33) AIR 1933 All 759: 34 Cri LJ 1211 
(’38) AIR 1938 All 118: 39 Cri LJ 363 

(’37) AIR 1937 Pat 633: 39 Cri LJ 100 

(’23) AIR 1923 Rang 231: 24 Cri LJ 848 
(’38) AIR 1938 Nag 529: 39 Cri LJ 954 

(’36) AIR 1936 Nag 86: 37 Cri LJ 587 

(’24) AIR 1924 Mad 760: 26 Cri LJ 97 
(’15) AIR 1915 Lah 456: 30 Ind Cas 748 
(’34) AIR 1934 Cal 730: 38 Cal WN 1008 


ORDER : This is a criminal revision case 
which has been filed against the conviction and 
sentence of the learned Sub-Magistrate of Tiru- 
chendur in C. C. No. 447 of 1951 and confirmed by 
the Sub-Divisional Magistrate of Tuticorin in C A 
No. 14 of 1952. 


(2) The facts are : The petitioners who are father 
and son, are nmning a grocery shop in Udangudi 
a major Panchayat. P. W. 1, Shanmugham, As- 
sistant Inspector of Labour, made a surprise ins^ 
pection of this shop under the Shops and Establish- 
ments Act on the night of 5-2-1951 (Monday and 
a shandy day) at 10-30 p. m. according to his 

_ . • “ j. ^ ^ p. m. according to the time- 

piece in the shop. This P. W. 1 wanted to note 
the time of inspection in the register kept for 
that purpose. The accused objected and wanted 
this P. W. 1 to record the time as 9-30 p. m. as 
well as per the time-piece in the shop. There was 
a dispute and according to P. W. 1 accused 1 push- 
6d liim by the chest and accused 2 snatched away 
the register from his hand in addition to havir^ 
abused. This created a scene and a crowd gather- 
ed. Inasmuch as it had become late, P. W. 1 sent 
next day telegrams to his superior officers and 
despatched a report to the Sub-Inspector, Kula- 
seldiarapatnan. The Police charge-sheeted both 
me accused P. w. 1 is corroborated by his peon 

practically by the peon of the Udan- 
gudi Panchayat Board office, P. w. 3. P. W. 4 is 
the Sub-pispector who received the tele^am and 
complamt and investigated the case. The case 
for the accused was that no such thing as alleged 
took place and that this case has been foisted 
upon them at the instance of the Executive officer 
of the Udangudi Panchayat Board, a friend and 
casteman of P. W. 1. They examined three wit- 

of Udangudi, 

D. W. 1, stated that at 11-30 p. m. that night ac- 
cused 1 gave him the statement Ex. D. 2 explaining 
h^ version of the incident and that before that 

f oiet him he did 
not tell him anything about the assault. D w 2 

a neighbouring shop-keeper and D. W. 3 the Secre- 
tary of the Co-operative Stores who is stated to 
have come there on hearing the ‘galatta', testified 
that when P. W. 1 inspected the petitioner's shop 
he compelled the shop assistants to sign in the 
book that the time was 10-30 p. m., whereas the 
correct time was 9-45 p. m. and that when the 
accused protested P. W. 1 tucked up his sleeves 
threw down the book and assumed a fighting atti- 
^de and that D. w. 3 pacified and separated 
mem. Both Courts have believed the prosecu- 


tion version and accused were convicted under 
S. 353, Penal Code and sentenced to pay a fine 
of PuS. 50 each. 

(3) In regard to the findings of fact, they are 
binding on me and I have to consider here only 
the point of law which seems to have been suggest- 
ed in the lower Court but which has been pressed 
only in this Court. The point is briefly this: 
0-2-1951 happened to be a Monday and a shandy 
day. In G. O. No. Ms. 229 (Development) dated 
16-1-1951 published in the Fort St. George Gazette 
on 30-1-1951, it has been notified that shops in 
Udangudi Major Panchayat could be kept open 
on Mondays (shandy days) till 11 p. m. Tiie point 
now urged is that there was irregularity in the 
inspection by P. w. 1 and therefore if force is 
used by the accused and the officer acting under 
the Shops and Establishments Act is assaulted it 
does not amount to an offence. ’ 


(4j Under S. 99, Penal Code, it is enacted that 
(a) an act done or attempted to be done, (b) by 
a public servant, (c) acting in good faith (d> 
under colour of his office, (e) though that act may 
not be strictly justifiable by law, does not give 
rise to the right of private defence. Tliese clauses 
in favour of public sen^ants Z'est partly on the 
probability that their acts vail be lawful, in which 
case resistance must necessarily be unlawful; partly i 
on the theory that resistance is unnecessary since! 
the law will set right what has been wrongly done 
m its name; and, lastly, on the ground that it 
IS good for society that public seiwants should be 
protected in the execution of their duty even 
where they are in error. But in order to secure the 
protection of S. 99, I. P. C. it is essential that the 
act done or attempted to be done b 3 ^ a public ser- 
vant must be (a) in good faith, (b) under colour 
of his office, (c) though that act may not be strict- 
ly justifiable by law. 


(5) Good faith: As to what constitutes good 
faith, a negative definition of good faith has been 
given in S. 52, I. P. c. as “Nothing is said to be 
done or believed in good faith which is done or be- 
lieved without due care and attention.” This sec- 
tion makes no reference to the moral elements of 
honesty and right motive which are involved in 
the popular significance of “good faith” and which 
are predominant in the positive definition enact- 
ed in the other Acts of the Legislature The 
General Clauses Act. 1897, S. 3 (20) (now 22) w^hich 
applies to all Acts of the Governor-General in 
Council and Regulations made after the commence- 
ment of the Act (11-3-1897), on the contrary says 
that a thing shall be deemed to be done in’ o-ood 
faith where it is in fact done honestly, whether 
it is done negligently or not. The Madras General 
Clauses Act. 1891. S. 3(11) defines good faith ac- 
cording to the definition given in the Penal Code 
It therefore follows that while an honest blunderer 
acts in good faith within the meaning of the 
General Clauses Act, an honest blunderer can 
never act in good faith within the meaning of 
the Penal <^de for being n^ligent. He has not 
acted with due care and attention. Due care and 
attention implies a genuine effort to reach the 

ready acceptance on ill-natured 
Delief. The question of good faith is a question of 
fact and must be gathered from the surrounding’ 
circumstances. Mere actual belief without any 
reasonable grounds for believing is not simultan#^- 
ous with good faith; but good faith does not re- 
quire lexical infallibility but due care and caution 
which must in each case be considered with refer- 
ence to the general circumstances and the capacity 
and intelhgence of the pei*son whose conduct is 
in question. The law does not expect the sam& 
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care find attention from all persons regardless 
of the position they occupy: — ‘Bhawoo Jivaju 
I\iulji Dayar, Bom 's)i (A), — ‘Sheo Suran 
V. ivU.homcd Fazil Khan’. 10 W. R. Gr. 20 (B); 
— ‘Biiiperor v. Gaya Shanks r’, AIR 1926 Oudh 
393 iCk — 'jPnoiic Prosecutor v. Rajamniar, 1911-2 
Mid \V. N. 479 'Ur. - 


Na’c:;er', 21 Mad 249 


- •Queen-Kmpress v. Subba 
(Ek — ‘Krishnoya v. Em- 
pcroi-’, 193/ Ar.d \v. N. 5S9 (F); - ‘Public Prose- 
cuior V. Suryanaiayana Reddi', 1937 Mad W. N. 
V41 (G). 


I 


Colour of cfiice : The v/ords under “colour of 
Oilice" shoLiid be carefully construed. They refer 
to irregular as distinguished from illegal acts. 


Thc-y show that the 


-iC 


[-•n 


was vvithhi the jurisdic- 


‘Queen-Empress 
— ‘Bhaw’oo V. 
Janki Prasrd’. 


tion but that the jurisdiction had been exercised 
iiregu’arly or on insiUhcieut grounds. In short, 
the act has been done wTongly though it might 
have o:eii done rightly. In other words, the clause 
is net intended to cure th? want of jurisdiction 
i.iit only an orronecus exercise of it and that when 
the error affects the procedure rather than the 
priii^iple such an iiTegiilrrity for example as ini- 
tialhng a warrant instead of s.gning it. the mode 
of delivering possession or the like — it would be 
covered by this clause ; — 'Queen-Empress v. Tiru- 

cliittambsla', 21 Mad 78 (Hh — ‘Queen-Empress 

V. P'jor.iah'n’, 21 Mad 29G (I); — ‘Queen-Empress 

V. Kam;.yya\ 13 Med 148 (Jh — 

V. Pukotholu’, 19 Mad 349 (K*: 

Mulii’. 12 Born 377 uA-; — ‘P. v 
3 All 293 (h.M.): — 'R. v. Bhailal’. 29 Cal 417 (N); 

— ‘Doraiswami Filial v. Emperor’, 27 Mad 52 (O); 

— ‘Ghulam v. Emn-’ror’. AIR 1936 Lah 851 (P); 
Mum Reddi In re', AIR 1948 Mad 472 (Q). 

(7) No' strictly justifiable in law: In the case 
of — ‘Bisu Hpldar v. Emperor', 11 Cal W. N. C36 
(R), it w. s pointed out that the phrase under 
comment as slated in Mayno's commentary on 
Criminal Law seems to point to ca.scs where there 
is an excess of jurisdiction, as distinct from a 
‘’omplcte absence of jurisdiction, to cases where 
ihe oriicifil has done wrongly what he might have 
done righdy, not to cases where the act could not 
have possibly been done rightly. In other words, 
the clause is not intended to cure the want of 
jurisdiction but only an erroneous exercise of it 
and that when the error affects the procedure 

, rather than the principle, it would be covered by 
I the clause. Explanation (1) goes with this para- 
graph and it is intended to protect persons who 
may have acted in ignorance of the fact that 
the person they were dealing with was a public 
servant. — ‘Dhara Singh v. The CrowiV, AIR 1947 
Lnh 249 (S\ Where the public servant has a dis- 
tinctive badge or uniform, his position wpuld be 
manifest to all who have to deal with him. But 
if the pubhe servant has no distinctive badge or 
r-itirc. ho hm to state who he is before he can 
cLim except ionul treatment. If he was however 
eti'"-udpcl by peons whose badges proclaim his posi- 
tion or .if he was already UnowTi in the locality 
or to the other party as in the instant case, it 
would be suiTicient. — ‘Moimiddin v. Emperor’, 
AIR 1021 Pat 41,5 (TL — ‘Abdul Gafur v. Empress’ 
23 Cal 893 (U) — ‘Raman Singh v. Empress’, 28 
Cai 411 (V); — ‘Empre.ss v. Dal ip’. 18 All ‘245 (W): 

— 'Lirbal v. Emperor’. 30 Cal 97 (XL — ‘Puna 

jMal'it.in V. Emoeror’. AIR 1932 Pat 315 (Y); — 

‘Ramii v. Emperor’. AIR 1938 All 120 (Z>: — ‘Em- 
pu'or V. TZisanlal’. 1939 LT 397 (ZD; — ‘Rama- 
swanii Chetti v. King’, AIR 1949 Mad 434 (Z2>. 

(8) If we bear the.sc principles in mind, it is 
icUc to contend that what this public servant as 
defined in S. 21. Penal Code had done was not 
in good faith and under colour of his office. On 
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the night in question it is in evidence that all the 
shops excepting the grocery shop of these accus- 
ed were closed at that time, it is the duty of ' 
this P. W. 1 to make surprise visits and see that 
the regulations made under the Act are complied 
with. It is also equally his duty to make entries 
in the book kept for that purpose in the shop. 
The only point urged is that this P. W. 1 must 
have knov/n the Gazette notification which spe- 
cified that the shops could be kept open till 11 
p. m. on that day. It is seen from the evidence 
that this Gazette notification, which has been 
published very shortly before the date of this 
offence, was not known to both P. W. 1 and the 
accused and in fact in the lower Court this point 
wa.s raised and disposed of as follows: The learn- 
ed Sub-Magistrate v, 'rites : 

"It was suggested that on shandy days the shops 
could be kept open till late in the night. P. W. 1 
has stated that they apply only to hotels and 
establishments and not to shops." 

Tlie appellate Magistrate wTites : 

“It has not been shown to me that the time 
rule was not applicable to the appellant’s shop 
as it was a shandy day. P. V7. 1 was questioned 
on this point bringing to his notice S. 7(1) of 
the Act. He has said that that section is appli- 
cable only to hotels and eating houses and not 
to grocery shops like that of the appellants." 

It will be noticed that the dispute in this case 
wms not whether the shop could be kept open till 
11 p. m. but that the P. W. 1 vranted to note 
the time as 10-30 p. m. whereas according to the 
accused it was only 8-30 p. m. Even assuming that 
the shop could be kept open till 11 p. m.. P. W. 1 
could enter the shop and check the time and make 
a note of it. The question v;heiher the shop can 
bo kept open till 11 p. m. or not was a question 
to bo decided with reference to prosecuting these 
accused for keeping the shop open after specified 
hours. Tnerefore, first of all P. W. 1 w’as within 
his rights in making the sui-prise visit and notr 
ing the result of his visit in the book kept for that 
purpose; and secondly, even though the act done 
or attempted to be done by him may not be strict- 
ly justifiable by law’, he \vould be protected under 
the previous two clauses, viz., in good faith and 
Under colour of his office. 

(9) The point of law taken therefore fails. 

(10) The final point for consideration is whether 
the act of the accused persons would amount to 
using criminal force with intent to prevent or deter 
a public servant from d’seharging his duty. The 
tenns “prevention" and “deterrence" are not syno- 
nymous. In the fi?*st place, prevention does not 
mean only deteiTenco by physical force but by 
other means as well. Secondly, the distinction 
seems to be wuth reference to the stage cf inter- 
ference by the accused. Prevention means thwart, 
to hinder, to stop, to check or to restrain. Ins- 
pection or entry may be prevented at the very 
start. Those w'ords are sufficiently wide to take 
in the following acts: Constnictive obstruction, 
or passive conduct by remaining within closed 
doors, or a mere withholding cf assistance may not 
amount- to obstruction. To merely run aw’ay when 
an officer enters may not lee obstruct icu. But 
slamming of door in the face of an officer just 
when he was about to enter is obstruction. Mere 
evasion is insufficient to sliow obstruction. Simi- 
larly. obstruction has to be distinguished from mere 
objection or ramoyance without using force or any 
threatening language. Mere objection or protest 
does not fall within the section unless it verges 
on threat which is likely to be carried out imme* 
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diately: — ‘Thakur Prasad v. Emperor’, AIR 1936 
Pat 74 (23); — ^Queen-Empress v. Sommanna’, 
15 Mad 221 (Z4); — ‘Maturam v. Emperor’, AIR 
1924 Lali 233 (1) (Z5); ‘In re Thimmakka’, AIR 
1942 Mad 552 (2) (Z6) — ‘Emperor v. Aijaz Husain’, 
AIR 1916 All 53 (Z7); — ‘Queen-Empress v. Gaj^ga- 
ppa’, 2 Bom LR 541 (Z8); — ‘Ah Choung v. Em- 
peror’, and 1932 Rang. 21 (Z9) and — ‘Mt. Dar- 
kan V. Emperor’, AIR 1928 Lah 827 (ZIO). Threats 
may not amount to obstruction in all cases. The 
point for determination in such cases is whether 
the act of the accused was such as to prevent the 
public servant from carrj’ing out his duties. If 
the acts of accused caused a public sen^ant to ab- 
stain from proceeding with the task entrusted to 
him, the offence of obstruction is not made out. 
Where threats combined with an attitude of an 
aggressive character, or where there is an exhi- 
bition of dangerous weapons by the accused, or 
where the threat is likely to be carried out im- 
mediately, the offence of obstruction may be held 
to be made out : — ‘Nafur Sardar v. Emperor’, 
AIR 1932 Cal 871 (Zll); — ‘Emperor v. Tohfa’, 
AIR 1933 All 759 (212); — ‘Nanhua v. Emperor’, 
AIR 1933 Ail 118 (213) and — ‘Dukhan S^hu v. 
Emperor', AIR 1937 Pat 633 (214). To constitute 
obstioiction actual physical force is not necessary'. 
If there is sufficient indication that force would 
be used if the officer persists in executing the 
work he is commissioned to do, it would be suffi- 
cient to constitute obstruction. If it is shown 
that fight would ensure if officer proceeds to exe- 
cute his work it would be obstruction: — ‘Em- 
peror v. Annawadin’, AIR 1923 Rang 231 (215). 
Even the use of abusive language as a result of 
which sale had to be adjourned by an officer was 
held to be obstruction : — ‘Provincial Government 
C. P. and Berar v. Balaram Jagannath’, AIR 1938 
Nag 529 (Z16). Blocking gateway or deliberately 
placing a cycle in front of a police constable and 
thereby preventing him from dealing with an offen- 
der was held to be obstruction under the Penal 
Code. Similarly, closing a house and thus prevent- 
ing a policeman from removing stolen articles 
found in the room and threatening to kill him 
was held to be obstruction. Again obstruction like 
jostling an officer was held to be an offence : — 
‘Emperor v. Babulal Munnilal’, AIR 1936 Nag 86 
(Z17); — ‘Narayana Raju v. King -Emperor’, AIR 
1924 Mad 760 (Z18) and — ‘Mt. Jatto v. Emperor’, 
AIR 1915 Lah 456 (Z19). 

"(11) The facts alleged in the instant case and 
(found concurrently by both the lower Courts cer- 
jtainly constitute use of criminal force to deter a 
< public servant from discharging his duties 

(12) The conviction is technically correct and is 
confirmed. In regai-d to sentence I must point 
out that this is a case where in the first instance 
there should have been no prosecution. The evid- 
ence on record shows that this P. W. 1 did not 
behave considerately tactfully and courteously 
which is the minimum standard of conduct that is 
required of public servants in general and sub- 
ordinate officials engaged in enforcing Acts lil^e the 
Madras Shops and Establishments Act in parti- 
cular. It is incumbent upon these subordinate 
officials to bear in mind the wise words of Dr 
Sethna in his foreword to Borkar’s Bombay Shops 
and Establishments Act: 

“In Social legislation, the most important factor 
of consideration in the enactment of law is 
. 'that of bringing about harmony between classes, 

. ’ij^pecially capital and labour. Without capital, 
labour cannot prosper, without co-operation & wel- 
fare of labour, the capitalist or the employer 
cannot ' thrive. How can that desirable and har- 
monious relationship be brought about, so as to 


produce the common good of society — the ‘sum- 
mum bonum’? Not by mechanical legislation 
or provision of all sorts of penalties to be enforc- 
ed indiscriminately without consideration of the 
circumstances of the case, but by a persuasive 
and guiding policy on the part of the factory 
inspectors who should advise rather than 
straightw^ay take the case to the doors of a police 
Court to have the offender convicted : If the 
proper guidance that is required t-o be given 
by the factorj’ and sliop establishment officers is 
given to employers, the employers will surely 
work with a spirit of lending success to so im- 
portant and so desirable a legislation. These 
Acts, v/hich are meant for the welfare of the em- 
ployees as also the employers and are sponsored 
through by a well-meaning and beneficent Gov- 
ernment, should be welcomed by all men of 
rational thought, it is the duty of the citizen 
to co-operate with the administration; for in the 
strength of the State is his ovm strength, and 
in the good of those v.ffi*o W'ork under him is his 
own good. The good citizen must help the Gov- 
ernment and should carry out the ‘Sentential 
legis’. But then the officers of the Government 
also should tarry before rushing foi-ward to po- 
lice Courts those, who innocently fall into the 
pitfalls of the technicalities of the law. In a 
complicated age of laws — all not easy to under- 
stand — the layman should be looked upon with 
an eye not of severity but of guidance and warn- 
ing. All wulful defaults should be made punish- 
able; but innocent or technical or unwilful de- 
faults should not be punishable without warning 
to the technical or the ‘pseudo’ offender. 
Just as in the Companies Act defaults are puni- 
shable only if the same are knowing 

and wilful, defaults under the Shops and 
Establishments Act should be punishable only 
if the same are knowing and vnlful. but not other- 
wise. The learned Registrars of Joint Stock 
Companies enforce the filing of documents and 
compliance with the provisions of the Companies 
Act, mainly after giving notice to the offender 
t-o make good the default. Prosecutions are 
launched, as a rule, after the offender has been 
found knowingly and wilfully in default. The 
se.me course of administrative tendency is highly 
desirable in the case of the working and enforce- 
ment of Acts such as the Shops & Establishments 
Act, if the utmost willing co-operation of the 
employees is to be won by the administration.” 

See also — ‘Superintendent and Remembrancer 
of Legal Affairs, Bengal v. H. E. Watson’, AIR 1934 
Cal. 730 (2 20) (Per Mcnair J.). 

(13) The fine amounts are reduced to Rs. 5 in 
each case and the excess fines if collected will be 
refunded, 

B/V.S.B. Ordered accordingly. 
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PANCHAPAKESA AYYAR J. 

In the matter of A. P. Subramania Muda- 
liai’a an Insolvent; Official Assignee of Madras, 
Applicant v. A. P. Subramania Mudaliar and 
others. Respondents. 

Petn. No. 134 of 1952 and Appln. No. 229 of 
1953, D/- 6-4-1953. 

Presidency Towns Insolvency Act (1909 as 
amended by Act 3 of 1950), S. 53 — Attach- 
ment. 

Attachment before judgment made ab- 
solute after decree — Property sold in 
execution of another decree — Balance 
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deposited in Court — In execution of de- 
cree deposit directed to be transferred to 
executing Court to the credit of the de- 
cree — Before actual transfer of deposit, 
judgment-debtor declared insolvent — At- 
taching decree-holder is not in position of 
secured creditor — He cannot be permitted 
to withdraw the amount — He must seek 
his remed^^ like other ordinary creditors of 
proving his debt and applying for divi- 
dend before Official Assignee. 26 Mad 673 
(FB); AIR 1952 Mad 256 and AIR 1941 
Mad 183, Relied on.; AIR 1938 Mad 360 
(FB), Ref. (Para 4) 

Anno: Presid. Towns Insol, Act, S. 53 N. 1. 

M. A. Rajagopalan, for Insolvent; V. Radlia- 
krishnaiyya and M. K. Harihara Ayyar, for 
Respondents. 

CASES CITED : 

(A) (’03) 13 Mad LT 278: 26 Mad 673 (FB) 

(3) (’33) AIR 1933 PC 134: 56 Mad 405 (FB) 

(C) (’38) AIR 1938 Mad 360: ILR (1938) Mad 
744 (FB) 

(D) (’52) AIR 1952 Mad 256: 1951-2 Mad IJ 
271 

(E> (’41) AIR 1941 Mad 183: ILR (1941) Mad 
398 

ORDER: This is a petition by the Official 
Assignee, Madras, for orders declaring that rc-.s- 
pondents 2 and 3 have no manner of ri?;ht to the 
amount Rs. 3.132-0-0. deposited in C. S. No. 132 of 
1952. on the file of this Court, and that the appli- 
cant alone is entitled to the same, and for an 
order permitting die applicant to draw out the 
said amount of Rs. 3.132-0-0. 


application was admitted. The amount still re- 
mains in this Court. 

circumstances, is 

whether the rights of the O. A. to the amount 
of Rs. 3,132-0-0 should prevaU over the rights of 
respondents 2 and 3 under S. 53, Presidency Towns 
Insolvency Act, as it stands amended now bv Art 
3 of 1950. ^ 

(4) Respondent 2 does not contest the applica- 
tion by tile O. A. Respondent 3 appears by coun- 
sel and contests. I have heard the arguments of 
the learned O. . A. and the learned counsel for 
respondent 3, and I have no hesitation whatever 
that the O. A.’s application should be allowed 
and he permitted to draw out the said amount 
of Rs. 3132-0-0, and respondent 3, the attaching 
creditor, left to his remiedies. like other ordinary 
creditors, of proving his debt and applying for a 
dividend before the O. A. 

(5) Mr. Harihara Iyer, for respondent 3. urged 
that, as respondent 3 had not only got an interim 
order of attachment but also an absolute order 
of attachment and an interim prohibitory 
order and notice, before the admission of the 
insolvency petition on 12-12-1952, respondent 3's 
claim should prevail over the O. A.'s, and respon- 
dent 3 should be allowed to have the sum of 
Rs. 3132-0-0 sent to the City Civil Court to the 
credit of O. S. No. 662 of 1952. & the E. P. therein, 
so that it may be drawn out by him in part satis- 
faction of his decree. 

(6> The learned O. A. relied on a Full Bench 
ruling of this Court in — ‘Kristnaswamy Mudaliar 
V. OiBcial Assignee, Madras’. 26 Mad 673 (FB) 
(A). Tliere it was held that the effect of an 
attachment under the Civil Procedure Code is 
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( 2 ) The facts v.Tre briefly these. The Official 
Assignee is In charge of the properties of the 
insolvent, and the insolvency petition was admitt- 
ed on 12-12-1952. Respondent 3 filed O. S. No. 
662 of 1952 against the insolvent and obtained 
attachment before judgment of a house of the 
insolvent (who had not become an insolvent by 
then) subject to a mortgage. He got a decree in 
that suit, for Rs. 9.265/- or so. on 23-7-1952. and 
the interim attachment v;as made absolute on 
23-7-1952. At the instance of tlio mortgagee of 
the house, the auctioneers. Murray & Co., sold the 
house. After discharging the mortgagee's dues, 
a balance of Rs. 3.132-0-0 remained. Respondent 
2 filed C. S. No. 139 of 1952 on the file 
of this Court a-gainst the insolvent for dis- 
solution of partnership and accounts. and 
took out a direction against the auctioneers and 
the mortgagee for depositing the balance of Rs. 
3.132-0-0 into Court. On 23-2-1953. the said amount 
was directed by this Court to be deposited in 
Court lo the credit of C. S. No. 139 of 1952, to be 
disposed of. later on, by paying out to the correct 
party entitled, to receive it. 

On 8-11-19.52, respondent ’3 filed E. P. No. 2388 
of 1952. in O. S. No. 662 of 1952, in the City Civil 
Court, Madras, praying for the issue of an order 
for depositing the excess proceeds, of the sale 
held by the mortgagee through the auctioneers 
on 23-10-1952. or. in other v;ords, for bringing the 
excess of Rs. 3.132-0-0 into the City Civil Court, 
for respondent 3 to take the money out by way 
of execution and part, satisfaction of his decree 
in O. S. No. 662 of 1952. The City Civil Court 
Judge passed an. order on 10-11-1952: "Interim Pro. 
Order and notice 29-11-1952". But, as a matter 
of fact, it is admitted that the amount was not 
taken to the City Civil Court or put to the credit 
of O. S. No. 662 of 1952 and the E. P. therein 
before 12-12-1952, the date when the insolvency 


only to prevent alienation and that it does not 
confer title but only gives the judgment-creditor 
certain rights in execution, and that an attach- 
ment will not operate when those rights are not 
exercised before the presentation of a petition in 
msolvency so as to create in favour of the judg- 
ment-creditor a title which prevails against that 
of the Official Assignee under the vesting order 
in insolvency, made after the order of attachment. 

Tliough the Privy Council seems to have re- 
marked in — 'Anantapadmanabhaswami v. Official 
Receiver. Secunderabad’. AIR 1933 PC 134 (FB) 
(B), that the above Full Bench decision required 
reconsideration, they actually refused to go into 
the question of its correctness or otherwise in 
that case, ns it was unnecessary for them to do 
so. A Full Bench of this Court in — ‘Manickam 
Chettiar v. Income-tax Officer. Madura South’, 
AIR 1938 Mad 360 (C), re-affirmed the correctness 
of Uie previous Full Bench decision and said 
that an attaching creditor was not in tlie position 
of a secured creditor and the fact of his 
attachment would not prevail against the O. A.’s 
rights in insolvency, as the assets had not been 
realised in the course of the execution by sale or 
otherwise. Nor can Mr. Hariliara Iyer's reliance 
on the interim prohibitory order passed by the 
City Civil Judge, on 10-11-1952, before the admis- 
sion of the insolvency petition, be of anj* avail 
to him. as even that would not amount to ‘reali- 
sation of the assets’, but only to ‘an attempt to 
realise the assets*. 

In — ‘Sambaj'ya v. Official Receiver. Guntur’. 
AIR 1952 Mad 256 (D). Raghava Rao J. has held 
that the mere order, on iui execution petition, to send 
for the money of Uie judgment-debtor would not 
be tantamount to an order ‘realising the assets’ 
within the meaning of S. 51. Provincial Insolvency 
Act (the wording of S. 53, Presidency Towns in- 
solvency Act is the very same now), and that. 
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therefore, when a petition to adjudicate the 
judgment-debtor is filed a few days after such an 
order, and the money is not ‘in fact’ received 
by the Court before the date of the petition th-^ 
prior order sending for the money cannot ha.V 5 
the effect of bringing into operation the exception 
referred to in that sub-section, and will not avail 
against the O. R. (here the (D. A.) in insolvency 
That decision covers the point in question and 
I fuUy agree with the principle therein. It has 
been held by a Bench of this Court in — ‘D D 
Italia V. Official Assignee. Madras’, AIR 1941 Mad 
183 at p. 185 (E), that a mere attachment creates 
no charge, and that an attaching creditor is in 
no bettei position than any other ordinai*y cre- 
ditor. That is, of course, the correct position in 
law so far as this State is concerned. 

(7) This petition is, therefore, allowed, but in 
the peculiar circumstances, and as it is verv hard 
case, without costs. 

B/R.G.D. Petition allowed. 
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RAMASWAMI J. 

In re Venkataswami Aiya, Petitioner. 

Cri Revn. Case No. 614 of 1952 and Cri. Revn. 
Petn. No. 510 of 1952, D/- 19-1-1953. 

(a) Stamp Act (1899), S. 70 — Revenue Board 
^thonzing District Registrar and District 
Magistrate to sanction prosecution under Stamp 
Act — Prosecution held validly initiated. 

A ^ « (Para 4) 

Anno: Stamp Act, S. 70 N. 1. 

(b) Stamp Act (1899), Ss. 27, 64 and Art. 58 
-i- Scope. 

Settlement deed — Stamp duty should be 
calculated on valuation shown in deed itself 
— Registrar can under S. 35 refuse regis- 
tration on ground the property is grossly 
undervalued and call for particulars— Docu- 
ment registered — Subsequent information 
as to under-valuation — Prosecution under 
S. 27 read with S. 64 can be initiated — Bur- 

prosecution to show affirmatively 
that terms of S. 27 have not been complied 

Accused is entitled to rely upon 
evidence that has been produced on behalf 
Of the prosecution to urge that such evi- 
dence does not establish the guilt — S. 64 
requires proof of intention to defraud — Mere 
non-payment does not make person liable 
for prosecution under S. 64 — Intention to 
be inferred from circumstances. Case law 

(Paras 6, 7, 9 & 10) 

r?. 


Applica- 


(c) stamp Act (1899), S. 64 (b) - 
bility — Scribe and vendor. 

Clause (b) of S. 64 appUes to a person 
Who IS employed or concerned in or about 
the preparation of a deed without comply- 
ing with the requirements of S 27 The 
clause is not restricted to the scribe of the 
instrument but is wide enough to reach 
and punish the person who is in truth the 
author of the deed and is responsible for 
though he writes the deed through the 
hand of another person. A nerson who is 
the moving spirit in the matter of sale and 
who is the real purchaser though the deed 
IS nominally taken in the name of another 
and who engineers the whole thing and 
arranges for the wording of the sale deed. 
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is a person concerned in or about the pre- 
paration of the instrument: The scribe who 
scribes the deed without any knowledge of 
the fraud, does not commit an offence under 
this clause, unless the prosecution affirma- 
tively and adequately establish that the 
scribe scribed the deed with intent to de- 
fraud or with knowledge of the fraud. Case 
law Ref. (Para n) 

What amounts to fraud indicated. 

... , (Para 12) 

(No fraudulent intention held proved). 

Anno: Stamp Act, S. 64 N. 3. 

K. V. Ramaseshan, for Petitioner, Public Pro- 
secutor, for the State. 

CASES CITED: 

'^38: ILR (1951) Mad 

lly (ba) 

(B) (’84) 7 Mad 350 (FB) 

(C) (’85) 8 Mad 453 (FB) 

(D) (’97) 20 Mad 27 

(E) (1935) 104 r.TKB 4.33: 1935 AC 462 

(F) ( 42) 1942 Mad WN 596: 1942 Mad WN C’- 
140 

(G) (*36) AIR 1936 PC 242: 1936 Mad WN Cr 
165: 37 Cri LJ 914 

(H) (’10) 11 Cri LJ 204: 32 All 171 

(1): 45 Ind Cas 275: 

19 Cri LJ 515 

Cri LJ 729 

(K) (’37) 1937 Mad WN 867 
(’37) 1937 Mad WN 1071 

(M) (’ 44 )^ AIR 1944 Sind 222: 46 Cri LJ 369 

(N) 1 Weir 905 

(O) (’37) AIR 1937 Nag 57: 38 Cri LJ 258 

(P) (29) AIR 1929 Cal 723: 31 Cri LJ 700 

ORDER: This criminal revision case is pre- 
ferred against the conviction and sentence in 
C. C. No. 10 of 1951 on the file of the Additional 
First Class Magistrate, KoUegal, from which c. 

A. No. 1 of 1952 was filed before the Sessions 
Judge, Coimbatore, wherein the conviction was 
confirmed and the sentence was modified. 

(2) The facts are: One Chinna Malappa exe- 
cuted a settlement deed Ex. P. 10 on 29-7-1950. It 
was written by Venkataswami Aiyah, kamam of 
Ikkadahalli village, Kollegal taluk. The document 
was registered as No. 1937 of 1950 of Book I of 
the Sub-Registrar of Kollegal. Tlie value of the 
property as set forth in the document is Rs. 2000 
The District Registrar initiated the prosecution of 
both these persons under S. 27 read with S. 64. 
Stamp Act on the foot that the property had been 
grossly under-valued. The executant died on 2-8- 
1950. The case against him abated. The enquiry 
proceeded against this scribe only. Both ' the 
Courts below found that this accused was guilty 
as charged and sentenced him to pay a fine. The 
Additional First Class Magistrate fined him Rs 
100 and the Sessions Judge reduced it to Rs. 50. 

(3) This conviction is challenged in this crimi- 
nal revision case on the following grounds, viz., 

(a) that there has been no valid sanction for the 
institution of the complaint, and (b) that the cir- 
cumstances alleged against this scribe do not make 
out the offence contemplated by S. 27 and S. 64 
Stamp Act. 

(4) Point (a) : There is no substance in this 
point because though it is auite true that origi- 
nally under the Standing Orders 101 and 102, em- 
bodied in the Madras Stamp Manual containing 
the Indian Stamp Act and the Court-fees Act 
with the Notifications issued thereunder and the 
Board's Standing Orders connected therewith (4th 
Edn. 1933) only Collectors and Revenue Divisional 
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Officers are found to have been authorised under 
S. 70, Stamn Act to sanction prosecutions in res- 
pect of offences punishable under the Stamp Act. 
Subsequently the District Registrars have also been 
so authorised. Ex. P-12 is the copy of G. O.Ms.No. 
3306, Revenue dated 28-12-1949 in v/hich the Local 
Government accepted the recommendation of the 
Board of Revenue to authorise the District Magis- 
trate under 3. 70, Stamn Act to sanction prosecu- 
tion. Exhibit P-13 is copy of the proceedings of 
the Board of Revenue Ref. No. 3129-50 dated 17- 
5-1950 empowering District Magistrate to sanction 
prosecut’on. Therefore, there is no substance in 
the contention about the v^ant of proper sanction 
for the complaint being launched by the District 
Registrar. 

(5) Point (b) : I shall now briefly consider the 
scope of Ss. 27 and 64 and Art. 58, Stamp Act to 
find out whether the facts of the m.stant case 
make out the offence for which the revision peti- 
tioner has been convicted. 

(6) Section 27, Stamp Act requires that the con- 
sideration and other facts and circumstances which 
affect the stamp duty payable must be stated in 
the instn:ment. In the case of a settlement deed, 
the Article applicable is 58. The duty has to be 
paid on the amount or value of the property 
settled as set forth in such settlement. It is un- 
necessary to trace the chequered interpretations 
of this ohrase “as set forth in such settlement” 
because we have the authoritative Full Bench 
decision of this Court in — ‘Joint Secretary 
Board of Revenue, Madras v. Venkatarama Ayyar’, 
AIR 1950 Mad 738 (A); wherein the previous de- 
cisions in — ‘Reference under Stamp Act. S. 46’, 
7 Mad 350 (B); — ‘Reference under Stamp Act, 
S 45’. 8 Mad 453 (FB) (C); — ‘Reference under 
Stamp Act. S. 46’. 20 Mad 27 (D) of this Pligh 
Court and the decisions of the other High Courts 
have been referred to. This Full Bench decision 
affirmed the view that stamp diPy should be 
calculated on the value shown in the document 
itself. But at the same time it was held in that 
case that although the Registrar before whom a 
document is presented for registration cannot 
embark on the independent enquiry regarding the 
value of the pronerty. yet he has power under S. 
35, Stamp Act. to refuse registration if the docu- 
ment Is not duly stamped; from which it would 
seem to follow that he can require the person 
seeking registration to furnish the particulars re- 
quired for the calculation of the duty payable. 
For instance, he can refuse to accept the settlor’s 
evasive statement in the document, “value for 
purooses of stamp and registration Rs. 3.000” when 
the* true value of the property was rupees two 
lakhs. 

In this case it was also held that the word 
“value” in Art. 58 means the market value of the 
property at the time of the execution of the 
document and not its value to the executant when 
he acquired it, that is, purchase or a nominal or 
fractional value. It v/as also pointed out that if 
persons who conveyed propeity could value it as 
they pleased, the Act would be purposeless, for 
little or no revenue would be collected. Notwith- 
standing the above, the stamp duty is only to be 
calculated on the value as set forth in the settle- 
ment. 

The principles underlying the provisions of the 
Stamp Act with regard to valuation and estima- 
tion of the duty payable are that the value of 
the property should be taken from the face of 
the document and that the revenue of the Gov- 
ernment Is protected by requiring the parties to 
make a true and full disclasure of all facts and 
circumstances having any bearing on the duty 


payable faihng vrhich they must suffer the conse- 
quences of their false & defective statements. The 
learned Judges observed: 




li 


No machinery is set up in the Stamp Act for 
ascertaining the true value of the property or 
consideration, as the case may be, iu every case 
that comes before the Registrar; and it would 
clearly be impracticable to cast the burden on 
the Registrar in each case to ascertain what 
the tnie market value is. If the stamp duty 
were payable only on a iriarket value to be as- 
certained, then it would have to be definitely 
stated in the Act who was to ascertain the 
market value and what rights, if any, an 
grieved party had by way of appeal, revision 
or the like.” 

(7) In other words, as the law stands two 
courses are open when a document is sought to 
be registered on an under-valuation. First of all 
if the Registrar either from his otth information 
or otherwise suspects that the valuation given is 
an under-valuation with intent to cheat the 
Government of the legitimate duty, he can ask 
for particulars from the party and if satisfied with 
its under-valuation, can refuse to register the 
document unless proper duty was paid. Secondly 
in case wliere the document gets registered and 
the information is subsequently received that the 
valuation shown is an under-valuation and that 
the legitimate stamp dutv has been intention^y 
evaded” to defraud the State, it will be open to 
the Registrar to initiate a prosecution under S. 27! 
read with S. 64, Stamp Act. 

(8i In the instant case what happened was this. 
P. W. 4 and D. Ws. 1 ard 2 are brothers, being 
the sons of the deceased Chinna Mallappa. Chinna 
Mallappa executed Ex. P-10, the dCKiunent in ques- 
tion. P. V/. 4 felt aggrieved at the execution of 
Ex. P-10 because under that document his brothers 
D. Ws. 1 and 2 got the properties mentioned 
therein. Therefore, he prefeiTed a complaint to 
the Inspector General of Registration stating 
that the properties in Ex. P-10 were deliberately 
under-valued to avoid stamp duty. P. W. 2 the 
District Registrar at Erode investigated the com- 
plaint and sanctioned the prosecution of the exe- 
cutant Chinna Malappa and the scribe, the 
petitioner before us. 

(9) But whatever may be the circumstances 
under which the prosecution is launched, the 
burden of proof is upon tlie prosecution to show 
affirmatively and satisfactorily that the terms of 
S. 27 have not been copiplied with. In all cri- 
minal cases the onus of proving everything essen- 
tial to establish the charge against the accused 
lies on the prosecution. The difficulty of proving 
a fact may affect the quantum of evidence de- 
manded in the first instance but does not change 
the dominant presumption of innocence. It is 
not also necessary in all these cases for the ac- 
cused to produce independent evidence. He is 
entitled to rely upon evidence that has been pro- 
duced on behaif of the prosecution to urge that 
such evidence does not establish the guilt: — 

‘Woolmington v. Director of Public Pro.secutions*, 
GOSS') AC 462 (FJ (House of Lords') followed in 
— ‘Mancini v. Director of Public Prosecutions’. 
1942 Mad W N Crl 140 (P). See also — 'Mahadeo 
v. King’, AIR 1936 PC 242 (G). 
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(10) Section 64. Stamp Act requires proof of 
intention to defraud. Thus, a person selling pro- 
perty ostensibly for Rs. 1.000 while the real con- 
sideration was Rs. 1.000 in cash and Rs. 19.000^ 
depasit with the vendee to be drawn by the ynido*, 
is guilty under S. 64(c), Stamn Act: *— ^Emperol 
v. Rameshar Das’, 32 All 171 (H). Mere no» 
payment of a proper stamp duty does not maw 
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a person liable for prosecution under S. 84 of the 
Act unless it is proved that he had an intention 
of defrauding the Government of its stamp re- 
venue: — ‘Brojendra Nath Bakshi v. Emperor’, 
AIR 1918 Cal 113(1) (I). In order to maintain a 
conviction under S. 64, it is necessary to prove 
intention to defraud. This intent can only be 
inferred from the circumstances: — ‘Rarnchand 
V. Emperor’, AIR 1940 Lah 274 (J); — ‘Krishna- 
swami Jyer v. Emperor’, 1937 Mad W N 867 (K). 
The ingredients of the oRencs under S. 64 (a), 
Stamp Act are that the consideration quoted in 
the document is not the real consideralion and 
the intention or effect was to defraud the Gov- 
ernment of stamp revenue: — ‘Narasimha Iyer 
V. Tahsildar of Wallajah, North Arcot’, 1937 Mad 
W N 1071 (L). In fact the Boards Standing 
Order 103 runs as follows : 

“In dealing with cases care is necessary to dis- 
criminate between cases in which an intention 
to defraud is required to be shown and those 
in which it is not.” 

Thus, in prosecution under S. 64 or 68 or for de- 
vice to evade duty on receipt under S. 65, the 
fraudulent intention must be established; in other 
cases such an intention is not a necessary ele- 
ment of the offence. 


(11) CJlause (b) of S. 64, Stamp Act applies to a 
person who is employed or concerned in or oA'oiit 
the preparation of a deed without complying v;ith 
the requirements of S. 27. The clause is not restrict- 
ed to the scribe of the instrument but is wide 
enough to reach and punish the person who is 
m truth the author of the deed and is responsib's 
for it, though he writes the deed through the 
hand of another person: — ‘Chimandas v Em- 
peror’, AIR 1944 Sind 222 (M). A person who is 
^e moving spirit in the matter of sale and who 
IS the real purchaser though the deed is nominally 
token in the name of another and who engineei's 
the whole thing and arranges for the wording of 
sale deed^ is a person concerned in or about 
the preparation of the instrument : — Tn re 
Sengoda Goundan’, 1 Weir 905 (N); and ~ ‘in 
re Trimbak Madho’, AIR 1937 Nag 57 (O). It is 
not correct to say that a vendee of a sale deed 
never be Uable under s. 64(a) or 64(b) and 

vT^ V executant of the document alone would 
DC liable. If the vendee was concerned with the 
prep^tion of the conveyance and if the consi- 
d^tion was stated therein to be Rs. 300 instead 
2000, which was the real value of the pro- 
^rties, and if there was no good faith, the ven- 

be liable under S. 64(b). Hence the 
s^be who scribes the deed without any know- 

fraud, does not commit an offence 
clause : — ‘Panchanan Roy v. Emperor’ 
AHt 1929 723 (P). The prosecution must 

amatively and adequately establish 
toat the senbe scribed the deed with intent to 
defraud or with knowledge of the fraud. 

always been a general reluctance 
a^ngst lawyers to attempt to define fraud, and 
w ^ not uimatural when we consider the num- 
^ of different kinds of conduct to which the 

? connection with different 
w ®®P^cially in connection v/lth 

attempt” 

said the late Sir J, P. Stephen, ' 

“to cons^ct a definition which will meet every 
which nught be suggested, but there is 
htOe danger in saying that whenever the words 
_ ‘‘fraud”, or “intent to defraud” or “fraudSenU 
■ ly ’ occur in the definition of a crime two 
ments at least are essential to the commission 
of the crime, namely, first, deceit, or an inten- 
tioili to deceive or in .snm^ nnAPc 


and secondly, either actual injury or possible 
injury or an intent to expose some person either 
to actual injury or to a risk of nossible injur/ 
by means of that deceit or secrecy.” 

Tliis intent is very seldom the only or the princi- 
pal intentiozi entertained by the frauduient person, 
whose principal object in nearly every case is his 
own advantage. The injurious deception is usually 
intended only as a means to an end. though it 
does not prevent it from being iiitentional. There- 
fore, it is only when there is an intention to 
deceive and by means of deceit to obtain an ad- 
vantage, there is fraud. 

(13) In the instant case the element of intent 
to defraud has not been satisfactorily proved., 
Fii’st 6f all, it has not been shown what is the 
real market value of the la.nd as contra-distin- 
guished from the under-valuation charged. This 
must be affirmatively and satisfactorily pro; ed bv 
the prosecution. On the other hand, 'the burden 
of it has been throwm noon the scribe, the pet*- 
tiopr before us. The trial Court has sta'ed: “It 
is in evidence that the accused v/ho is the karnam 
of the village knows the value of the land in ques- 
tion. Exs. P-24 and P-25 are useful in this res- 
pect. (Hov/. no information is vouchsafed). The 
accused cannot be heard to say that the kamam 
he is. is ignorant of the value of lands in the 
village and hence that his intention was not to 
defraud the Government v/hen he wrote the docu- 
ment in question.” This is merely begging the 
question. Secondly, the accused as a raatrer of 
fact taken upon himself the burden of .shov/ing 
that there was no under-valuation and examined 
D. W. 8. a village official, and who is his own 
brother. Tire trial Court dismissed his evidence in 
the following unsatisfactory manner: “For exam- 
ple D. W. 8 Balachandra Iyer is the brother of 
the accused who also is a village official. His evi- 
dence is interested. His records also bts not 
clear.” On the other hand, thore is a volume of 
respectable evidence on the side of the karrazn 
that there was no such gross under-valuaiion as 
would by itself be proof of intent to defraud 
Thirdly, it has not been shown that the kama.m 
derived any advantage from this under-valuation, 
even assuming that there was an under-valuation 
which has not been affirmatively proved. It is 
quite true that the deriving of this adventa^^e 
cannot be proved by direct evidence. But suffi- 
cient circumstances should be established to en- 
able us to drav/ that only inference. There is 
no such evidence here. 

(14) In these circumstances, the nrosecution not 
having affirmatively and satisfactorily es*‘abli.shed 
that the scribe scribed the deed with Intent to 
defraud or with knowledge of the fraud, the con- 
viction and sentence are set aside and the accused 
is acquitted. The fine amount, U collected, will be 
refunded. 

B/R.G.D. Conviction and sentence set aside. 
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ing to postpone making claim, in hope that 
Government would cancel notification — 
Claimant not represented by counsel — 
Acquisition officer not informing him that 
failure to state the amount of the claim 
would, under the provisions of the Act. 
■disentitle him from having the amount of 
the award raised in any subsequent refer- 
ence before the Court — Claimant not 
aware of provisions of Act — Held that 
the penal provisions of S. 25(2) should 
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present purpose to which the land is ap- 
plied, but also any other more beneficial 
purpose to which in the course of events, it 
might, within a reasonable period, be ap- 
plied. The special adaptability of land for 
building purposes is an element to be 
taken into consideration in fixing the com- 
pensation. The potential value cannot be 
based on any speculation or conjecture as 
to the likelihood of the use to which the 
land may be put to at a distant future, 
but when there is a reasonable possibility 
of the land being used for purposes other 
than agriculture, those puiposes could not 
be ignored in assessing its value. Dry 
lands though they have a potential value 
as building sites, should not be valued on 
the basis of capitalisation of the income of 
these lands. AIR 1924 Mad 252; AIR 1939 
PC 98, Rel. on. (Paras 12, 14) 

Anno: Land Acquis. Act, S. 23 N. 7, 12, 13. 
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KRISHNASWAMI NAYUDU J. : This appeal 
is against the judgment in O. P. No. 51 of 1949 
of the Subordinate Judge of Vellore on a re- 
ference under S. 19, Land Acquisition Act 1 
of 1894 in respect of acquisition of certain 
lands belonging to the appellants. 

(2) The appellants were the owners of lands 
of the extent of 8 acres and 40 cents in Kalinjur 
village near Vellore town, North Arcot district. 
By notifications made in October 1948, and 
published in the Gazette, the Government 
notified the land as one which would be ac- 
<iuired. The land is in proximity with the 
Katpadi Vellore Cement road. Notices under 
Ss. 9(3) and 10, Land Acquisition Act were 
issued calling upon the appellants to put in a 
statement in writing showing the nature of 
them interest in the lands and the amount of 
compensation for such interest with particulars 
and to appeal in person on 30-11-1948 before 


the Special Deputy Collector for Land Acqui- 
sition, Vellore. The appellants acquired the 
lands somotime in 1946 for the purpose of 
construction of a bungalow and putting up 
an oil mill for which necessary licences were 
issued by the District Board authorities and 
plans for the construction of factories were 
also approved by them. On 30-11-1948, appel- 
lant 1 m.ade a statement (Ex. B, 3 ) almost 
similar in tenns to the one made by him earlier 
before the Revenue Inspector on 17-8-1948. Ap- 
pellant 1 stated that he wanted the land for 
constructing a bungalow for his own use & for 
starting an oil mill and therefore he was not 
then willing to state anything about the rate 
for the land. There is a mistake in the English 
translation of the statement furnished to Court, 
as the translation reads “Hence I am not will- 
ing to state anything about the rate for this 
land”, whereas a reading of the original state- 
ment in Tamil would show that the word 
“now” is omitted in the translation and the 
translation should be “Hence I am not ‘now* 
willing to state anything about the rate for 
this land’*. 

(3) On 30-11-1948, the Special Deputy Col- 
lector adjourned the enquiry to 21-12-1948 for 
pronouncing the award. On that date, the 
Officer pronounced the award fixing the value 
at Rs. 5088-2-10 including the 15 per cent, 
solatium assessed at the rate of Rs. 450 per 
acre. The first appellant presented a petition 
under S. 18 of the Act asking that the matter 
of compensation payable may be referred to 
the determination of the Court. The lower 
Court held on the evidence adduced before it 
that the compensation awarded was low, that 
the property must have been valued at Rs. 
4250 per acre instead of Rs. 450, but that the 
appellants were not entitled to the increase by 
reason of their having refused or omitted, 
without any sufficient reason, to make a claim 
before the Acquisition Officer as required imder 
S. 9, Cl. (2) and that, by reason of such failure, 
S 25(2) of the Act was a bar to any increase 
in their claim. The lower Court on this ground 
rejected the reference. 

(4) Notice under Ss. 9 and 10 has been dul.v 
served and the notice requires that the claim- 
ant should state the amount and particulars 
of their claims to compensation, and, admitted- 
ly, the amount of the compensation was not 
given as required, as the statement made by 
the appellant before the Land Acquisition 
Officer on 30-11-1948 shows that he did not 
give any particulars; but he stated that he 
was not then willing to state anything about 
the rate for the land. His attitude, as could 
be seen from the statement, was that he re- 
quired the land for the purpose of construct- 
ing a bungalow and starting an oil mill, for 
which he had already obtained the necessary 
sanctions and licences, and in his view the 
question of going into compensation did not 
arise at that stage. He also states in the peti- 
tion under S. 18 of the Act that he was under 
the impression that no award would be pass- 
ed before the representation to the Govern- 
ment was finally disposed of and that he 
should specify the exact amount of compensa- 
tion payable to him only in the event of an 
adverse order being passed and communicated 
to him by the Government on his above re- 
presentation, and that having thus not been 
aware, or made aware, of the correct position, 
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contented himself with stating 
that his land was, in fact, very valuable. 

Earlier, appellant 1 sent a communication to 
the Bo^d of Directors of the Katpadi Co-ope- 
rative Township Ltd., for whom the Govern- 
ment was acquiring the land for laying out a 
housing scheme stating that he has already 
made arrangements for the constnjction of the 
factory, that he will be put to heavy loss if 
the land was to be acquired, and requesting 
to exclude this land from the schemi 

communication was transmitted to 
the Special Deputy Collector for Land Acqui- 
sition, Vellore, who returned the same with the 
endorsement dated 16-11-1948 mentioning that 
the stage of objections was gone, that it was 
to the Township to withdraw the acqui- 
sition and that it was for the directors to dis- 
pose of the request. The Secretary of the Co- 

by bis endorsement dated 
17-11-1948 intimated to the party that the 
Directors do not propose to give up the loca- 
tion of t^he scheme including the area belong- 
ing to the appellants. Appellant 1 appears to 
have approached the Government for with- 
drawing the notification and on 11-12-1948 he 
•sent a petition to the Honourable Minister 

of which were sent to tlie 
Board of Revenue and other authorities, re- 

questing for a %vithdrawal of the notification 
concerned^ appellants’ properties were 

(5) It is for consideration whether, in the 
circumstances, it could be held that the apml- 

barred under the provisions of S. 25 
A) from having the benefit of the increased 

Subordinate Judge. S. 
25 consists of three parts and we are now only 

a?rirfoV^‘^ 

Clause 2 : “When the applicant has refused 

claim or has omitted without 
suffcient reason (to be allowed by the Judge) 
to rnake such claim, the amount awarded 
by the Court shall in no case exceed the 
amount awarded by the Collector.” 

applicant has omitted 
be allowed by the 
Judge) to make such claim, the amount 

leTs^+htn ®ball not be 

by fhe CoKo?' 

reason still less sufficient reaLn to omit "o 
rnake their claiin or to furnish particulTrs in 
anH ® ^fore the Acquisition Officer 

and relying on two decision*? in ’ 

^^1930 ^Mad^ 618 

33 All mV ®f®ban Dat“ 

od All 376 (B), held that that omission ah<?n 

lutely precluded the claimants from claiming 
be® otherwisi 

1 Court is satisfied that the annM 

lants have oinitted for sufficient relson to 
make such claims, the amount awarded mav 
be even exceeded by Court and should not^ in 
any event be less than the amount awarded 

The attitude of the appli- 
, J^nts in this caM has been to endeavour by 
makmg representations to the authorities con- 
cerned to retain the property than allowing 
It to be acquired and their anxiety to so re- 
tain it is supported by the fact that the appel- 
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lants purchased this property for a specific 
purpose of installing a factory for which they 
QnH obtained the licence and permits 

d there is no reason to disbelieve appellant 
1 when he stated that he had also acqu red 
the necessary materials and machinery aiid 
in view of that anxiety to retain the property 
and the hope of their succeeding in their 

specified the amount 
of the claim as required under the notice 
issued in pursuance of S. 9 of the Act Ann«i 

lant 1 therefore stated that he vvatliot Ten 

maxing a claim, making it clear, that he was 

up mentioning the exact amount 
which he would be entitled to, but only 

pomng It in the hope of th.e Government re- 
consideiing the question regarding acquisition 
Excepting receiving the statementT it do® Mt 
apear that tne Acquisition Officer informed 
the appellants, who it may be stated had not 
t.ie assistance of any counsel but appeared in 
before the Acquisition Officer — that 
failure to state the amount of the claim would 
under the provisions of the Land Acquisition 

them from having the amount 
of the award raised in any subsequent ref°r- 
ence before the Court. The appellants are 
merchants certainly not aware of the provisions 
of the Act and the implications of the failure 

nnrllT'® o ’■S s.t*’'Ctly comply with the notice 
under S. 9 and, m such circumstances it has 

of S® provisions 

01 S. 25(2) should be strictly applied. 

(7) In — ‘Venkatarama Iyer v Collectnr of 
Tanjore’, AIR 1930 Mad 8^ (Q, a K 2 
^IS Court consisting of Beasley C J and 
Curgenven J. held that a notice fixing a shorter 
term is in contravention of the statut- and 
consequently defective and the stringent provi- 
sions of S. 25(2) of the Act cannot be applied 
ormssion of the occupier to make his 
claim after such a defective notice. Curgenven 
, . in the course of his judgment observed that 
apart from the insufficiency of the notice, there 
was another sufficient reason for not making 
the claim and stated as follows ; 

“When he, (claimant), appeared, the Labour 

statement from him 
which, had it comprised the necessary parti- 
culars, would have amounted to mak&o- a 
claim. It may be taken, I presume, that Ihe 
Labour Officer knew what those particulars 
should be, and in particular that they should 
have included the applicant’s own valuation 
of his property. The Officer must be taken 
to have known also the penalty to which 
the _ applicant subjected himself by not 
furnishing this information. Did he exolain 

hA ^ applicant that it was necessary that 
he should put a price on his land and the 
consequences to him of the failure to do 

rpay it not be said that he allow- 
applicant to go away in the belief 

complied with the requirements 

of the Act, and that the adoption of such 
a course provided the applicant with suffi- 

fvf o having complied with 

them? On this ground too, I think the ap- 

plicant should not be precluded by the term^s 

questioning the Labour 

Officer’s valuation.” 

(8) We may ask the Acquisition Officer as 

pointed out in the decision abov* 
cited, as to whether he explained to the an" 
pellants that it was necessary under the prp- 
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visions of the Statute that they should put^ a 
price on the land and ^hn consequencss to him 
of the failure to do so? This becomes neces- 
sary especially when parties, whose lands are 
acquired against their will have to face an en- 
quiry, where the Acquisition Officer proceeds 
to .value the land, the parties having a wrong 
but bona Tide impression that by making a 
claim they would lose the chance of having 
the acquisition proceedings withdrawn in pur- 
suance of their appeals to the higher autho- 
rities. It is, therefore, desirable and sometimes 
even necessary, though it is not so required 
under the Act, that Acquisiti 9 n Officers should 
in a proceeding as to valuation make it clear 
to the owners of lands that any failure to 
state the amount of the claim would be a bar 
to their having a chance of the award bemg 
revised in their favour by the Court. In this 
case, there is no doubt that the appell^ts 
were not informed of the implications of a 
failure to state the amount of the claim at 
the enquiry before the Acquisition Officer on 
30-11-1948 It cannot therefore be a refusal to 
make such a claim or an omission without 
sufficient reason. The appellants stated why 
they were not making a statenient as to the 
claim at that juncture and it could not be 
taken as a refusal. But would it not be a suffi- 
cient reason for the omission to mal^ such a 
claim? Section 25 bemg a penal provision xnust 
be applied only in cases where thore is clear 
and convincing proof of a deliberate refusal 
or an omission without justifiable reason, or a 
failure to make such a claim after having been 
made aware of the consequences of such a 

refusal or omission. 


(9) In — ‘Ranchhodlalji v. Acquisition. Officer 
Ahmedabad’, AIR 1945 Bom 49 (D), where a 
notice under S. 9 of the Act was sent by re- 
gistered post and served on the agent, who 
Lppened to be a constituted attorney of the 
claimant, and where the agent was dismissed 
on account of mismanagement, it was heia 
that it was probable that the claimant was 
not aware of the receipt of the notice and it 
was “sufficient reason” for omitting to make 
a claim. Though the facts of this case are not 
similar to that case, we may usefully adopt 
the tests that were applied by the learned 
Judges in that case. What was found neces- 
sary by the learned Judges in that case was 
the presence of good faith and the absence o 
negligence, and we entirely agree wjth theni 
that these are the two ingredients in sufficient 

reason” 


(4 


(10) On behalf of the Government Pleader, 
it is urged that the valuation put up by the 
learned Subordinate Judge is excessive and is 
not in accordance with the principles which 
should guide in valuing these lands. The pro- 
perty is described by the Acquisition Officer as 
follows : 

‘There is a pit measuring (90* x 80’) 7 cents 
in the northern portion. It is about 4’ deep. 
The soil of this portion is ‘kalar*. There it 
a shallow ‘kuttai’ in the south western comer 
of the field and also a big round weU. Th» 
well is very old and requires repairs. It is 
not in use now. Out of the entire extent of 
8.40 acres, only an extent of 2-00 acres is 
arable The remaining extent is covered by 
the pit, ‘kuttai’, and mamool waste which is 
of pebbles and ‘kalar’ soil. In fasli 1356 well 
paddy was raised on an extent of 2-00 acres. 
In fasli 1357 paddy was raised on the above 
extent with the aid of the water from the 

‘kuttai’.” 
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We have no hesitation in holding that the 
appellants acted in good faith throu^o^ and 
were in no sense negligent, the good faith con- 
sisting in their bona fide belief that no award 
would be passed before the representation to 
the Government was finally disposed of and 
that they could thereafter specify the exact 
amount There is no negligence in as mi^h as 
they appeared before the Acquisition Officer 
^and^ objerted to the acquisition and even earlier 
iappeared before the Revenue Ins^ctor and 
Cta^d their objections. There is neither negli- 
gence nor want of good faith. We are satis- 
;Ld that their omission to state the claim was 
;for a sufficient reason and the view of the 

learned Subordinate Judge cannot ^ 

They will, therefore, be entitled to the bfneflt 
of In enhanced value that may be fixed by 

the Court. 


(11) From this description it will be seem 
that out of 8-40 acres only a portion is culti- 
vable and paddy was raised in the land. 
fore the learned Subordinate Judge the only 
two documents of sales of lands in the vicinity 
filed were Exs. A. 1 and A. 2. They were sal^ ; 
of February 1947, and in those documents the 
prices ranged from Rs. 8571 to Rs. 13559 per 
acre, averaging to about Rs. 10000 per acre. 
The’ Government did not adduce evidence ot 
any sales in the vicinity but contented itself 
with filing a field map of the village. Though 
in the sale deeds the average price per acre 
was Rs. 10000, the learned Subordinate Judg^ 
taking into consideration certain factors, fixed 
the price at Rs. 4250 per acre. 

(12) The contention on behalf of the Gov- 
ernment is that the lands must have beem 
valued as agricultural lands and this principle 
should have been adopted by the Acquisitiom 
Officer and the potential t^alue of these land* 
as budding sites or for industrial purposes, 
should not have been taken into account. For 
this contention, they relied on a jud^ent of 
Hajamannar C. J. and Panchapakesa Ayyar J. 
in — ‘Lakshminarasimha v. Revenue Divisional 
Officer, Mangalore*, AIR 1949 Mad 902 (E), 
where one of the questions that was considered 
was about the adequacy of the compensatiom 
and there the lands comprised about 25 acres 
and 10 cents of wet. dry and garden lands m 
the village of Jeppinamogni adjoining Manga- 
lore town and the acquisition was for the 
agricultural department to open a paddy 
breeding station. The question that arose was 
as to whether the capitalised value at 2i 
years’ purchase or 33-1/3 year’s purchase 
should be arrived at and it was held that for 
the valuation of lands, no question of a multi- 
ple of over 20 has ever been adopted for 
capitalisation, and with reference to a conten- 
tion on behalf of the claimant that at least for 
the dry land, which had been valued as poten- 
tial building sites, the valuation may be made 
at more than 20 years* purchase, the learned 

Judges observed ; , , j f 

“But these lands were ordinary dry 
the time of the acquisition though t^y had 
a potential value as available for omlding 
purposes. We do not think that a different 
rule should be applied to these lands. 

Relying on these observations it is cont^d^ 
that the potential value of the lands for build- 
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purposes should not be taken into account. 
fJut we consider that it has been established 
in a number of decisions of our High Court 
and by the Privy Council that in arriving at 
the market value, the potential value for build- 
ing and other purposes may also be taken into 
account. Venkatasubba Rao J. in — ‘Tharec- 
samma v. Dy. Collector of Cochin*, AIR 1924 
Mad 252 (F), following the observation of 

Cockburn C. J. in the —‘Queen v Brown* 
(1867) 2 QB 630 (G), viz., that 

^ iniy may take into account not only 

the present purpose to which the land is ap- 
plied, but also any other more beneficial 
purpose to which in the course of events at 

no remote period it may be applied ** 

held that : 

“Where land is acquired under the Land 
Acquisition Act, its owner is entitled to the 
value obtainable in open market for the land 

use. In assessing 
the compensation the Court may take into 

co^i^ration not only the present purpose to 

which the land is applied, but also any other 

more beneficial purpose to which in the 

course of events, it might, within a reason- 

-f-i t>e applied. The special adapt- 

ability of land for building purposes is an 
element to be taken into consideration in 
nxing the compensation.*’ 

Narayana Gajapatiraju v Revenue 
Vizagapatam’, AIR' 1939 PC 
y» (H), Lord Romer considered as to what is 
^Y^Gt value of the land under S. 23 of 
the Act and laid down the principles for de/ 
termining compensation under the Land Acqui- 

havp" of English decisions 

nave been held to be applicable to proceed- 

+11®? under the Indian Act. It was observed 

Ihtl ^ compensation must be determined 
therefore by reference to the price which a 
wiling vendor might reasonably exp-ct to ob- 
tain from a willing purchaser and not the price 
that would be paid by a “Driven purchaser” 
to an unwilling vendor. Lord Romer observed: 

It is perhaps desirable in this connection to 
My something about this expression ‘the 
market price.’ There is not in general any 
^rket for land in the sense in which one 

® market for shares or a market 
for supr or any such article at any parti- 
cular tme can readily be ascertained by the 
prices being obtained for similar articles in, 

general can also be measured by a considera- 

thp been obtained in 

^95". similar quality and in 

Similar positions, and this is what must be 
meant in general by ‘the market value’ in 

sometimes it happens that the 
land to be valued possesses some unusual & 

It may be, unique features as regards ’ its 

.potentialities. In such a case ( 
the arbitrator in determining its value wiU 
have no market value to guide him, and he 
will have to ascertain as best he may from the 
matenals before him what a willing vendor 
might reasonably expect to obtain from a 
willing purchaser, for the land in that parti- 
cular position and with those particular i 
potentialities. For it has been established by t 
numerous authorities that the land is not to t 

bf. .valued merely by reference to the use of c 
which it IS being put at the time at which its - 
value has to be determined (that time under I 


Act being the date of tha notifica- 
tion undei b. 4(1), but also by reference to 
the uses to which it is reasonably capable of 
being put in the future. No authority indeed 
IS required for this preposition. It is a self- 

^ ^ ^ V * 1-1. * • J • ^ in the case 

of land which is certain, & even likeiy, to ba 

reasonably near 
future foi building purposes but which at the 
valuation date is waste land or is being us^d 
for agricultural purposes, that the owner 
however willing a vendor, will be content to 
sell the land for its value as waste or agricul- 
tural land as the case may be. It is plain that 
in ascertaining its value, the pcssfbmfy 
of its being used for building purpose*? would 
have to be taken into account.’* 


in property in appeal has a road front 

m the Kangayanailore road and it is separated 
only by one plot of land from the main Katpadi 
Cement road which connects it with the Kangava- 
nalloie road and the la.nd which S'^parates be- 
longs to the Municipality and there are bunga- 
tows, oil-milJs, decorUcators and rice mill of P. 
W.2 on the other side of the road & by the side of 
buildings there are also shops. This will 
be sufficient, apart from the fact that it is 
adjacent to a Municipality and has a road front. 

nc being capable of being 

a f? building sate and it is also an industrial 
area. To ignore these, facts would be to ignore 

a®.!i®®^ Y® ^^be property. It may be that 

^be date of the 
notification which is 5-10-1948, the land as such 

“®®‘^ ® building site and no buildings 

^rtc® ^^®^® ® portion of the land 

was only used for cultivable purposes. On that 

ground, it could not be valued only as an agri- 
cultural and waste land. The locality in wWch 
the land is situated, its adaptability for being 
us®d for pu^oses other than for agricultur^ 
the locality being in proximity to a prosperous 
to^, and the reasonable probability, and, in 
this case, the reasonable certainty, ojf its being 
utilised for building a factory should not be 
left out of account, if the correct value has to 
be arrived at for this land. It wiU be unsafe 
and unjust to value these lands purely as agri- 
cultural lands ignoring the peculiar advantages 
which they possess, added to the fact that al- 
ready in and around the vicinity buildings and 
some factories have grown up. These must b=> 
considered to be what is generally described as 
the potential value of the land. The potential 
value could not be based on any speculation or 
conjecture as to the likelihood of the use to 
which the land may be put to at a distant 
future, but when ttere is a reasonable possibi- 
hty of the land being used for purposerother 
than agriculture, those purposes could not be 
Ignored in assessing its value. The potential 
value could not therefore be ignored. In view 
of the decisions referred to and our own view 
as to how lands have to be assessed in order to 
arrive at the rnarket value, we are unable to 
agree with the learned Counsel for the Govern- 
ment that dry lands, though they have a poten- 
tial value as building sites, should be valued I 
on the basis of capitalisation of the income, of 

observe that in — ‘AIR 1949 
Mad 902 (E), the question that really arose for' 
detemination was whether 20 years’ purchase 
or 33-1/3 .years -purchase should be adopted in 
arriving at the capitalised valuation and the 
decisions now referred to have not been plared 
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for consideraiion of the learned Judges in that 
decision. 

(15) A furtlier argument was also advanced 
that the lower Court should not have placed 
reliance on Exs. A. 1 & A. 2, which were dated 
7-2-1947 and cainc? into existence just sometime 
before the Government Order ti03. Revenue, 
sanctioning the Katpadi Housing Scheme 
which was published on 17-2-1947, the sugges- 
tion beiiig that coming to know of the Housing 
Scheme, the prices in the said sales might have 
been inllated. It is not, however, suggested that 
these two sale deeds are not genuine transac- 
tions. The relevant date being only October 
1948, which is the date of the notiiication, the 
market value under S. 23(2) has to be fixed as 
on that date and sales prior to that date would 
be relevant for consideration in arriving at the 
correct value. We consider that the lower 
Court has rightly relied upon the sale deeds 
as representating the value of the lands in the 
locality. 

(16) But the question still remains foj con- 
sideration whether the value of Rs. 4250 per 
acre fixed by the learned Subordinate Judge 
is not excessive While accepting the sale deeds 
as indication of the prices prevailing in the 
locality, which is one of the accepted basis for 
valuation, the learned Subordinate Judge 
difierontiates them from the suit properties & 
arrives at a reduced valuation. While the pro- 
perties covered by Exs. A-1 & A-2 have a fronta- 
age in the Katpadi Cement road, the lands in 
question have no such frontage, but have a 
frontage in the Kangayanellore road. Secondly, 
while the vendors in Exs. A. 1 and A. 2 had 
already made the lands suitable as building 
sites incurring the necessary expenses, the lands 
of the appellants have only a potentiality as 
building sites, but have not been reclaimed or 
made fit as building sites. Thirdly, these lands 
being situated a little interior not all of 
would abut the Kangayanellore road. The 
learned Subordinate Judge has, therefore, taken 
about 50 per cent, of the -value mentioned in 
Exs. A. 1 and A. 2 as tho value of the lands 
in question. We are of opinion that the learned 
Judge has, apart from the factors which he has 
stated, which certainly go to a great extent in 
treating these lands differently from the lands 
covered by Exs. A. 1 and A. 2 failed to ^ve 
due consideration for certain other factors 
pertsining to thesG lands. Though thG extent 
is 8 acres and 40 cents, there is a pit bo x 80 ) 
of the extent of about 7 cents and the pit is 
4 feet deep, and there is also a shallow kuttai 
or pond on the south-western corner of the 
field. These two portions of land require to 
be filled up and raised, which would involve 
some cost, when alone the entire extent could 
be reasonably fit for factory or building sites. 
If these circumstances are also taken into con- 
sideration along with the factors relied on by 
the learned Subordinate Judge, the market 
value has still further to be reduced. 

Taking all the circumstances into considera- 
tion, the locality, the nature of the land, the 
use to which it is at present put to and the 
DOtential value of the land as building site, 
we consider that a valuation of Rs. 2000 (Rs. 
two thousand) per acre would be reasonable. 
We therefore, fix the market value of the 
land at Rs. 2000 (Rs. two thousand) per acre 
and tire appellants would be entitled to be 
paid at the rate. The appellant will aso be 


entitled to the 15 per cent, solatium under S. 
23 and interest at 6 per cent, per annum from 
12-2-1949. 

(17) Subject to the modification as to the 
value, the appeal is allowed with proportionate 
costs here and the Court below. 

B/R.G.D. Order accordingly. 
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KRISHNASWAMI NAYUDU J. 

Geddam Subba Rao and others, Appellants 
V. Balantrapu Satyanarayanamurthy, Respon- 
dent. 

A. A. O. No. 528 of 1949, D/- 9-1-1953. 

(a) Civil P. C. (1908), O. 34, R. 11, S. 34(2) 

— Awarding subsequent interest in mortgage 
decrees — (Deed — Construction — Decree). 

The power to award subsequent interest 
in mortgage decree has been conferred on 
Courts specifically under O. 34, R. 11, 
while prior to the amendment by Act 29 
of 1929, Courts were exercising such power 
under S. 34, Civil P. C. (Para 4) 

Section 34, Civil P. C. is a general pro- 
vision relating to interest. Section 34(2) 
does not confer on the Court any power 
to award interest but embodies a rule of 
construction that where a decree is silent 
as to interest, it must be deemed that the 
Court must have refused interest. 

(Para 5) 

Even apart from S. 34, in the absence of 
any other provision in the decree ^ to 
justify the Court to come to a conclusion 
that subsequent interest has been award- 
ed on the other sums such as costs or inte- 
rest also, applying the ordinary rule of j 
construction, it must be held that the omis- 
sion must be due to the fact that the 
Court intended not to award interest on 
those sums. (Para 5) 

Where a mortgage decree for sale does 
not make any provision for subsequent 
interest in respect of costs and interest 
reliance cannot be placed for that purpose 
on a reference to subsequent interest un- 
der R. 11 in other clauses of the decree. 

(Para 6) 

Anno: C. P. C., O. 34 R. 11 N. 2. 

(b) CivU P. C. (1908), S. 11 — Principle of 
constructive ‘res judicata’ — Application to 
execution proceedings. 

Caution must be exercised in applying 
the principle of constructive ‘res judicata* 
to execution proceedings. AIR 1937 Mad 
511, Rel. on. (Para 7) 

The principle of constructive ‘res judi- 
cata* in execution proceedings is not ap- 
plicable to cases where the question of the 
amount for which execution is taken out 
is in dispute and it is open to the judg- 
ment-debtors at any time in any execution 
proceedings to raise the objection, that the 
amount for which execution is sought for 
is not the correct amount due under the 
decree, as by doing so, the jud^ent- 
debtor is only bringing to the notice of 
the Court that it would not be open to the 
executing Court to go behind the decree 
in the sense that it could not order execu- 
tion for an amount wluch is not provided 
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under the decree. AIR 1929 Mad 903, Rel. 

Anno: C. P. C., S. 11, N. 23. 

A snd K. B. Krishnamurthy, for 

Appellants; K. Bhimasankaram and P. Sithi- 
kanta Sastry, for Respondent 

CASES CITED ; 

rnl 903: 122 Ind Cas 161 

^296 ^937-1 Mad LJ 

( 0)3 (’49) AIR 1949 Mad 238: 1948-2 Mad LJ 

JUDGMENT . The judgment-debtors in a mort- 
g^e decree m O. S. No. 70 of 1939, Sub Court, 
Amalapuram, are the appellants. The appeal is 

dismissing the judgment-debtor’s 
application to determme the amounts due by them 
under the decree and to order restitution of such 

overpaid by them to 

Of the execution 

K A preliminary mortgage decree was passed 

in App. No. 205 of 1942 on 13-7- 
1944. The decree directed the judgment-debtors 
to pay on or belore 13-10-1944 or any later date 

bf the'^Court*^™® n'^ay be extended 

by the Court a sum of Rs. 9892-12-9 with further 

mterest on Rs. 5852-3-0 at 6 per cent ner aMum 

^m the date of decree till the date of payment 

^th fom Nn“f conformity 

^ ® Appendix D, Sch. I, Civil P. Q 

(the form usually employed for a preliminary 
mortage decree for sale). Clauses 2, 3 4 a^l 
Of the decree in this case are, in fact, copy Tthe 

corresponding clauses provided in form No. 5 in 
pursuance of the preliminary decree a final decree 
was passed on 13-3-1945 which provided that as 

^efer?eTrbf^®®'f preliminary^'Scr^ 

for^ sJp 225 of 1947 

application the judgment- 
debtors did not raise any other objection excent 

fi interest provided for at 

6 per cent, must be reduced to 5i per cent In 

the present E. A. No. 94 of 1949 filid bv tS iud^ 

menWebtors for determining the amoun^^ the? 

S'Ll St: .x-sroS°s 
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on inf.flrpcf liivcicBi, on costs and 

pnncipal amouri which it is 

cree^an^^®thTt^ ^elimina’ry dt 

not bflntiutri the decree-holder would 

SS K “SI Sl'.f' SS't 

rSited tn hP ^ amount which was di- 

58521 ^^ principal of 

fn iS interest 

seauent ° ^ awarded, m so far as sub- 

sequent interest is concerned, the decree there 

fore provides only interest at 6 per cent. amum 

on the sum of Rs. 5852-3-0 re^esenting theTrto- 

cipal sum and there is no specific provision in toe 

decree as to any interest on costs and on interest 
on the principal. mteresc 

^ contended on behalf of the appellant 

M o provisions ,o! 

S. 34 cl. (2), Civil P. C., toe decree being silent 

With ^pect to payment of such further interest 

It must be held that the Court must be deemed 


shch interest and there should 

tkiraf ®i,f htion taken out for such addi- 

m-eresMn®mnA The power to award subsequent 
r m.eiest in mortgage decrees has now been coien-- 

[_ ed under Act 29 of 1929 and a provision is incor- 
tof court ®™rs 

! iSe“? rSptfo?“?n uu? cS It VaSta-’ 

y Court ^^terest is legally recoverable, this 

eaeep Payment of interest to the mort- 

7«f i V — : several categories are noted.) 

payment which will 
, comprise interest on the principal amount due 

; cosi'‘aw"XT 'il® on acc^L^of 

> coses awarded to the mortgagee and on antr 

; amount adjudged to be dul to turmorfgagee 

as lor costs,, charges and expenses, if any in- 

mortgage security^ upto 

the date of the preliminary decree.” ^ 

toat ii’’ interl^i Subsequent interest, 

that is. interest upto the realisation or actual 

payment which may be awarded by toe Court if it 
consiaers reasonable on the agvr^ate of MI th^ 
snnis referred to in clause (tr and toterest caL 
culated therein The Court is, therefore, empower- 
ed to award mterest, such power having been con- 
ferred specifically under O. 34, R. ii civil P C whUe 
prior to the amendment by Act 29 of 1929 Courts 
wer® exercising such power under S. 34, cTvil P c 
But the question for determination here is whe- 

Puisuance of toe tWer 
under O. 34, R. ii. Civil P. c., exercised its power 

OToWdS'^^f subsequent interest after toe ^riod 
provided for payment and, if so, to what extot. 

(5) Sub-clause (i) of Cl. 2 of the decree is clear 
and unambiguous and what has been given as sub- 

efrlai®'^^ uitercst is only on toe balance^ of the prin- 
cipal sum of Rs. 5852-3-0 at the rate of 8 Mr ^ 

f ‘ I'ate sub-cl. (U) of Cl. silent 

as to interest on costs. Any omission to refer 

mpan^1®w ®osts, must be taken to 

Court must be deemed to have 
refused such interest; for this position Mr. Krish- 
namurthi, the learned counsel for toe appellant 

\ question is whether the power 

of the Court to award subsequent interest is exer- 
cisable only under O. 34, R. ii and not under any 
other provision of the Civil Procedure Code, in 
so far as this^ power is concerned, discretion is 
vested m Courts to award interest and in what 

discretion has to be exercised il no 
doubt provided under O. 34, R. n, civil P r 
section 34, Civil P. C. is a general ’pro^ion r^ 
lating to mterest and S. 34(2) does not confer 
on the Court any power to award interest but 
embodies a rule of construction that where a Z 
cree is silent as to interest, it must be deemed toft 

apart from S. 34, m the absence of any other 
provision m the decree to justify the Court to 
come to a conclusion toat subsequent interest has 

been awarded on the other s^s also ®fpSS 

construction it must beheld 
tho omission must be due to toe fact that 
the Court intended not to award interest on th^e 
suins. 

(6) Mr. Bhimasankaram, however relies on sub- 
clauses (2) (3) and (4) of the decree which make 
reference m the working out of the decree, to any 
subsequent interest as may be payable under Rule 

mbor y* C., and contends that 

^ reference tl subsequent 

mtere^ that is payable under Rule ll. the Court 
must have mtended to awar^l subsequent interest 
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under the provisions of Order 34 Rule 11 and the 
executing Court has only to calculate interest at 
such rate as it may deem fit and the decree is one 
virhich cannot be said to contain no provision for 
subsequent interest in respect of costs and interest. 
The mention uf subsequent interest in sub-clauses 
(ii). (hi) and uv) only refers to “such subsequent 
interest as m-^y be payable under Rule 11 of Order 
34." Order 34, Rule 11, CivU P. C. does not lay 
down that all mortgage decrees shall provide for 
subsequent interest at a certain rate, when, in 
that Ci'ent, the contention of the learned counsel 
I for the respondent can be understood. The refer- 
*ence to subsequent interest in those clauses is only 
i made to arrive at the exact amounts payable on 
the occasions mentioned in these clauses in which 
subsequent interest also has to be taken into ac- 
count which subsequent interest would be payable 
under Rule 11 of Order 34, only if the Court had 
awarded it by virtue of the power which it had at 

the time of the passing of the preliminary decree & 
making provision for subsequent interest. Where 
there has been no such provieion as is clear from 
the language of clause 2, sub-clause (i) reliance 
cannot be placed on a reference to subsequent in- 
terest in the decree to Rule 11 of Order 34, Civil 
P. C. I have no hesitation in holding on a construc- 
tion of this decree that the decree-holder has been 
denied any interest apart from the 6 per cent on 
Rs. 5852-3-0, till the date of payment. 

(7) Objection was taken to the maintainability 
of the petition as it is contended that the applica- 
tion would not lie and would be barred on the prin- 
ciple of constructive ‘res judicata’, for the reason 
that the judgment-debtors have not raised this 
question as to the exact amount due under the 
decree in E. P. No. 225 of 1947. the execution peti- 
tion for sale taken out by the decree-holder, they 
having confined their objection only to reducing 
the rate of interest from 6 per cent to 5^ per cent; 
and by failure to have raised this contention in 
the execution petition they must be held to have 
barred by the principle of constructive ‘res judi- 
cata’ in raising it in the present petition. Atten- 
tion is invited to the decisions reported in — ‘Ula- 
ganatha v. Alagappa’, AIR 1929 Mad. 903 (A)’ — ■ 
‘Alluri Bapanna v. Inuganti Vengayya’, AIR 1937 
Mad 511 (B) and — ‘Kailas Thevar v. Ramaswami’, 
A. I. R. 1949 Mad. 238 (C) in support of the posi- 
tion that the mere fact that a judgment-debtor 
does not in a previous execution proceeding object 
that the amount for which execution is taken out 
is in excess of the decree itself does not bar the 
judgment^debtor from raising that objection in 
subsequent execution proceedings. In short the 
principle of constructive Tes judicata’ in execution 
proceedings would not be applicable to cases where 
the question of lhe amount for which execution 
is taken out is in dispute and that it would be open 
to the judgment-debtors at any time in any exe- 
cution proceedings to raise the objection that the 
amount for which execution is sought for is not 
the correct amount due under the decree. Walsh J. 
in — ‘AIR 1929 Mad. 903 (A)’ observed as follows 
at page 906 : 

“That the appellants did not then object that the 
amount for which execution was taken out was 
in excess of the decree itself does not, we con- 
sider, bar them from raising this plea in subse- 
quent execution proceedings. To hold otherwise 
would imply that the decree is itself superseded 
by orders in execution which allows more than 
what the decree granted.” 

The question that is in dispute is only as to the 
amount that will ultimately be payable under the 
decree which should depend upon a construction 
of the decree itself. In — *AIR 1937 Mad. 511 
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(B)' Horwill J. observed ‘at p. 514’ that the prin- 
ciple of constructive ‘res judicata’ must be applied 
with caution to execution proceedings and that it 
can only be applied to cases where the Court 
could not hxve acted as it did if the judgment-deb- 
tor had successfully raised the points which are 
sought to be held by this principle against him. 

In general, the learned Judge enumerated four 
classes of cases where the Court cannot order exe- 
cution unless it was satisfied that the petitioner 
has a right to execute, that the judgment-debtor 
is liable to satisfy the decree, that the decree is 
executable and that it is not barred by limitation; 
and since these are matters that should necessarily 
be considered by a Court before it orders execu- 
tion and if the Court orders execution to proceed, 
it must be presumed that the Court has consider- 
ed these aspects and as the conditions were found 
to be satisfied, execution was ordered. As further 
observed by the learned Judge, 

“The mere fact, that the sum for which the de- 
cree is sought to be executed is not the correct 
amount due by the judgment-debtor to the de- 
cree-holder would not prevent execution from 
proceeding, ” 

The fact, therefore, that execution was ordered 
would not amount to an adjudication that the cor- 
rect amount due under the decree was ascertained 
as the amount for which execution was ordered 
Further, especially as Section 11, Civil P. C. is 
not made in terms applicable to execution proceed- 
ings it will be inequitable to extend and 
apply the principle of Section 11 in toto to 
execution proceedings as the application of Section 
11 with all its implication to execution proceedings 
will result in hardship, in particular to judgment- 
debtors. With respect, I agree with the observa- 
tions of Horwill J. in the case above refemd to 
that caution must be exercised in applying the 
principle of constructive 'res judicata’ to execution 
proceedings. There can be no doubt that whatl 
is raised in E. A. No. 94 of 1949 is only an objec- 
tion as to the exact amount due under the decree. 
In E. P. No. 225 of 1947 the objection was not rais- 
ed but that did not prevent the Court executing 
the decree as the decree was executable otherwise. 
It will be open always to judgment-debtors at any 
stage in the execution proceedings, so long as the 
decree is not satisfied, to contest the correctness 
of the amount for which execution is sought for. 
The judgmentrdebtor is only bringing to the notice 
of the Court that it would not be open to the exe- 
cuting Court to go behind the decree in the sense 
that it could not order execution for an amount 
which Is not.provided under the decree. As In 
the present case the ascertainment of the amount 
would depend upon a construction of the decree 
and it is contended — which contention I accept — 
there is no provisicn for subsequent interest it can- 
not be said that execution for a larger amount 
than that provided in the decree could be permitt- 
ed. The objection on the principle of the applica- 
tion of constructive Tes judicata* cannot, there- 
fore, stand. 

(8) In the result the appeal is allowed with costs 
and E. A. is remanded to the lower Coiu-t for dis- 
posal in the light of the observations herein. 

B/D.R.R. Appeal allowed. 
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Madras Hindu Religious Endowments Act (2 
1927), S. 9 (12) — Temple — Evidence of 
dedication. 

Where the evidence shows that the lands 
at the place of disputed shrines and the 
houses surrounding them Stand registered 
in the names of the deities concerned and 
that for ordinary purposes of v/orship in 
the shrine any Hindu member of the loca- 
lity irrespective of his caste cr creed couM 
very well visit it, without any restriction 
■or interruption from any party, the place 
must be held to be a temple within the 
meaning of S. 9 (12) of the Act. AIR 1940 
PC 7, Ref. (Paras 4, 8) 

Further, the fact that there are ‘utsava 
vigrahas’ inside the shrines which are taken 
out in procession for the worship of the 
public in, the streets is imnortant a^ show- 
ing facilities for public worship by means 
of processions given to the residents of the 
locality by those in management of the 
shrines. (Para 6) 

Where dedication is asserted by one side 
and denied by the other one, such act of 
interruption by the party disputing the 
dedication would be a more conclusive kind 
of rnaterial than any amount of assertion 
of right on the part of the party claiming 
the dedication. (In this case there was no 
evidence of such interruption). (Para 7) 

M. Seshachalapathy, for Appellant;, C Kon- 
dayya, for Respondents. 

CASES CITED: 

^8: 2 Mad LW 853 
1919 Mad WN 899 

(r o) 

ml 209: 175 Ind Cas 738 

(D) (40) AIR 1940 PC 7: 15 Luck 1 (PC) 

JTOGMENT : There are three temples situat- 
ed in Adorn with reference to which a decla- 
ration was sought by the respondent before 
me that they were not temples as defined by 
S. 9 sub-cl. 12 of the Madras Hindu Religious 
Endov.rments Act but private institutions for 
private worship for the benefit of herself 

u members of the families to 

which she (P. W. 1 ) belongs — the Hyati 
^mily as It is described in the records and 
the court family with which the Hyati family 
was connected by marital ties. The respond- 
^fore me succeeded in her application to 

S- 84 of the Madras 
Windu Religious Endowments Act although she 
had failed before the Hindu Religious Endow- 
ments Board ^ enquiry which preceded 

P^'tition m the District Court. 

(2) The entire^ material relevant to the deci- 
sion of the matter before me lies in a short 
and na^ow compass. The oral evidence given 
before the District Court consisted of the peti- 
tioner before it as P. W 1 and seven \vitnesses 
on the op^site side. The report of the Assist- 
ant Commissioner of the locality for the Endow- 
ments in question was also put before the 
Court as a document which came into exist- 
rnce as a result of the enquiry by the Inspector 
in which several persons of the locality were 
examined by him. The documentary evidence 
further consisted of Ex. B. 2 series, certain re-' 
ceipts for payment of municipal taxes 

(3) On tbese materials which have’ been 
very carefully canvassed by learned counsel 
^ both sides before me at very great length 
I nave come to the distinct conclusion that the 


only possible view to take of this matter is 
that the places of worship in question are 
temples as defined by the Madras Hindu Reli- 
gious Endowments Act. 

(4) Mr_ Kondayya the learned advocate for 
the respondent has emphasised the following 
considerations as supporting the view taken by 
the District Court: (1) that the temples were 
constructed long long ago about a century 
back not out of the funds from the public but 
presumably from out of the funds contributed 
by the ancestors of his client, (2) that for 
marriages performed within the precincts of 
the temples or for bhajanas conducted therein 
the permission of the members of his client’s 
family used to be taken, (3) that the expenses 
for the worship in the temples inclusive of 
all the food preparations and other prepara- 
tions were found only by the members of the 
families of her ancestors, and (4) that the 
poojari of the temples would after worship 
was over handover the keys of the temples 
to one or other persons in the management 
of the temples who were persons belonging 
either to the Hyati family or the court family. 
Learned counsel has also urged that but for 
some spite and illwill that arose between R. 
W. 7 and P. W. 1 there would not have been 
the slightest attempt on the part of the Endow- 
ments Department to claim these places of 
worship as temples under the Act. It is not 
disputed before me by the learned counsel for 
the respondent that the lands at Rampur and 
the houses round about the shrines stand re- 
gistered in the names of the deities concerned. 
Nor could it be disputed by him as the evid- 
ence on record on both sides is all one way 
to that effect, that for ordinary purposes of 
worship in the shrine any Hindu member of 
the locality irrespective of his caste or creed 
could very well visit. All the seven witnesses 
on the side of the respondent before the Court 
below have definitely sworn that there is ab- 
solute freedom of worship for such people in 
the shrines. It is significant to notice that 
tliere is no statement in the deposition of P 
W. 1 herself that there were any restrictions 
on such worship. Relying on these facts 
which have been practically found by the 
Court below in its judgment, Mr. Seshachala- 
pathi for the appellant has argued that the 
character of the shrines must be regarded as 

that of temples according to the definition of 
the Act. 

(5) He has also relied on a number of decisions 
of this Court — amongst these I may mention 

Atisseripad v. Konarupettamanna’ 

air 1920 Mad 42 
(B) and — Narayanan v. Hindu Reliffious 

M9 air 1938 S 

his submission that if tha 

establishpd^7hp^^*"®^t^® Places of worshio is 

iitir presumption that th-> 

lion stands re^^ttcd"by‘"tt ^ 

the La^Lrof '’fbr^rcr is 

a decision of the Privy Council reported in - 

V Saroof, AIR 1940 PC 

7 W which goes to show that the dedication nf 
a private shrine to the public ought nnf V i?f 
re.dlly Merred bul ite 
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must, when a question of dedication has to be 
decided, be taken into account. In this submis- 
sion, Mr. Kondayya is, in my opinion, perfectly 
correct. The question however, is whether there 
is an 3 d:hing in the historical background regard- 
ing the origin of tho shrines with which we 
are now concerned which goes to show that 
there was an original creation of these shrines 
as private institutions. If such material existed, 
undoubtedly the burden of proving that what 
was a private institution at the inception 
became a public institution subsequently would 
lie heavily on the party alleging it. Likewise, 
if, as was the situation in the reported case of 
the Privy Council the question arose whether 
certain lands granted to an individual wei*e 
granted to him in his capacity of the holder of 
the shrine or in his own individual capacity, the 
origin of the grant would have to be investigated 
with reference to appropriate facts which may 
bear on the question whether the properties in 
dispute are properties belonging to the shrine or 
the individual claiming them. I may also state 
what I consider to be a guiding factor for me 
in the present case that if the evidence on record 
Left any doubt with refsrence to the user as of 
right or of dedication inferable therefrom I should 
dismiss this appeal as the burden lying upon tho 
appellant cannot in my opinion stand discharged 
by his pointing to nicely balanced considera- 
tions derived from the evidence on record show- 
ing the equal possibility of the judgment ap- 
pealed against being wrong as well as right. 

(6) After the careful consideration I have 
bestowed on the matter, the first thing which 
I have to mention is regarding the practice of 
worship. As the learned advocate for the ap- 
l>ellant rightly emphasised, the ordinary religi- 
ous worship associated with the shrines in 
question is open to all the Hindu residents of 
the locality and without any sort of restriction 
from any body whatsoever. With reference to 
the construction of another shrine within the 
same precincts at a later date, namely, the 
shrine of Kasi Visweswaraswami and with refe- 
rence to other kinds of worship than the usual 
worship associated with the shrines with which 
we are concerned there is the evidence of permis- 
sion from some people belonging to the Hyaty 
family or the court family. There is no such 
restriction talked of by P. W. 1 with reference 
to the usual worship in the shrines. The fact 
that bhajanas, marriages and upanayanams 
are not done in the shrines except with permis- 
sion of the persons in charge of the manage- 
ment of the shrines dees not in my view affect 
the determination of the question now before 
me. What I may refer to as one other material 
factor for my decision is not so much the circum- 
stances or fact referred to in the decisions cited 
before me as constituting relevant tests to be 
applied as the exact language of the statutory 
definition which I consider to be the paramount 
if not exclusive factor for consideration. Bearing 
this in mind I may leave out of consideration 
a number of details adverted to before me for 
the appellant, namely, that there is a dwajas- 
thambam, in front of the shrine, that there arei 
bells ringing there in and that the size of the 
idols installed in the shrines is fairly big and 
such as one would expect only in the case .of 
public temples There is, however, one feature 
adverted to by the learned advocate which is 
of some significance in the context of my dis- 
ctission find to which I must refer, n&melyi that 


there is evidence on record which points out 
unequivocally that there are hitsava vigrahas’ 
inside the sarincs which are taken out in pro- 
cession for the worship of the public in the 
streets. This feature is important as showing 
facilities for public worship by means of pro- 
cessions given to the residents of the locality hy 
those in management of the shrines. 

(7) It is true that if notwithstanding the 
evidence of user which have in one voice and 
to one effect, on record there was evidence of 
any kind of interruption afforded on any 
particular occasion to the usual mode of wor- 
ship by the residents of the locality, that would 
be a very important matter which I must take 
into account on the side of the respondent before 
me but of such interruptions by the members 
of the Hyati family or the court family there is 
no evidence at all on record. Where dedication 
is asserted by one side and denied by the other 
one such act of interruption by the party disput- 
ing the dedication would as the Privy Council 
pointed out be a more conclusive kind of mate- 
rial than any amount of assertion of right on 
the part of the party claiming the dedication. 

Mr Kondayya has pointed out relying u^n 
Privy Council decision reported in ‘AIR 1940 PC 
7 (D)* that in case of shrines or places of religi- 
ous worship founded even by a private indivi- 
dual for the benefit of himself and the members 
of his family it is not uncommon in this country 
for persons in management to take offering from 
the public as such offering might tend to aug- 
ment the resources of the shrine and to infer 
a dedication from such a fact is certainly not 
within the competence of the court. There is 
more evidence on record in support of the statu- 
tory definition as being applicable to the pre- 
sent case than mere making of such offerings by 
the public at large and there is no evidence at 
all whatsoever of any permission asked for 
with reference to ordinary mode of worship 
associated with tlie shrines by anybody who \vas 
a member of the public and sought to visit pe 
shrines for darshan or worship of the deities. 
In fact P. W. 1 has not spoken of any such 
permission as I have already stated. 

(8) Learned counsel for the respondent has: 
also urged that P. W. 7 who was at the bottom 
of the mischief which has culminated in 
present dispute has in his report submitted ta 
Ihe Board adverted to the reports taken 
by him from the residents of the locality 
which are in favour of the res^ndent. 
P, W. 7*s evidence is before tho court and unless 
anybody from whom the statement was tak^ 
by him has gone into the witness box either 
for purposes of corroboration or for the purpores 
of contradiction of the material placed b.v t e 
Inspector in his testimony before the Court 
I do not think that the argument that the repon 
is based on the material furnished by the resi- 
dents of the locality can be of any help to 
respondent’s counsel in the disposal of this ap* 
peal. Owing to all these circumstances I come 
to the irresistible conclusion that the shnnes 
in question were rightly declared by the Boara 
to be within the scope of the definition of temple- 
in the Act. 

(9) For these reasons this appeal must.sw““ 
allowed with costs. 

B/D.R.R. Appeal allowed. 
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In re Ramanath Bholgothra (of Jammu), 
Petitioner. ^ 

206 Of 1953 and Criminal 

M* (Criminal Revn Petn 

No. 188 of 1953), D/- 17-3-1953. 

(a) Criminal P. C. (1898), S. 6 — ‘CourP — 
Meaning — (Words and Phrases — Court), 

There is no definition of ‘Court’ in the 
Criminal Procedure Code. But a “Court” 

IS ordinarily understood as “a place where 
justice is judicially administered.” For the 

brevity the Code uses the term 
Court and ‘Magistrate’ generally if not 
a^ays, as convertible terms. 39 Cal 953 

Anno: Cr. P. C., S. 6 N. 1. ^ 

_(b) Criminal P. C. (1898), S. 18 — Com- 
mussioner of PoUce, Madras — (Madras Citv 
Pohce Act (3 of 1888), S. 7). ^ 

In the Code wherever there is reference 
to the Presidency Magistrate it can only 
mean and refer to the Presidency Magis- 
^ate appointed under S. 18 of the Code 
ihe Commissioner of Police, Madras and 
his deputies who are Presidency Magis- 
trates by virtue cf their office are not Pre- 
sidency Magistrates appointed under S. 18. 
-hough they may have the powers of Pre- 

virtue of S. 7 of 
ffie Madras City Police Act, they are not 
Courts of Presidency Magistrates under the 
Code. (Para 6) 

(c) Criminal P. C. (1898), S. 93A — Appli- 
^tion to Commissioner of Police, Madras — 
Warrant of arrest from Jammu and Kashmir 

Police Commissioner — Executa- 

provisions in the Madras 
making S. 93A apply to 
the Commissioner of Police. Nor is there 
any notification of the Government under 
S proviso of the Code. Hence 

of Police Commissioner 

Section 93A is the only provision under 

Courtc from'^°LterraI 

S^est of « n executed. A warrant of 
arrest of a person forwarded to the Com- 
missioner of Police, Madras, by the InspS- 

Police, Jammu and xLh- 
mir Government, cannot therefore be 

Commissioner of Police, 

of Polfce Commissioner 

thp. v, ^ a Court and that S. 93 A of 

Annm Cr.‘'R"c?S."li: N. 'i™' 

(d) Criminal P, C, (1898), S. 93A — War 
rant of arr^ for detention in J^imu and 
Kashmir — Execution in Madras. 

If a person is arrested in one State be- 
cause he is wanted by another State for 

such an arrest is 
illegal. If this IS so, in the case of State 

‘inter se’ within the Union, a ‘fortiori’ a 

f^rson cannot be arrested in Madras for 

,, .the purpose of detention in the State of 

Jammu sud Kashmir. If the person is 

Wanted^ for an offence, it must be clearly 

stated in the warrant, with necessary pa^ 

t.'culars and descriptions and S. 93A must 

be strictly foUowed. AIR 1951 Mad 583, 

Bel. on. (Para 9 ) 
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Srimvasa Aiyangar and M. V. Gara- 

206/53) and for Respon- 
dent (in No. 371/53): State Prosecutor, lor the 

ot3t6. 

CASES CITED; 

(A) (T2) 39 Ind App 163; 39 Cal 953 (PC) 

Cri^LJ^294 

Order : Tlie above two petitions relate to the 
arr(»t of one Ramanath Bholgotlii'a of the State 
of Jammu and Kashmir. He was taken into cus- 
tody by toe Madras Police on 6-2-1953 and released 
on bail by an order of this Court dated 11-2-1953 

arrest the only information 
which the Madras Police had was a comniunica- 

PoHre th'^t th® Police to toe Madras 

Police that the person was wanted by the Jammu 

and Kashmir Police. The Madras Police arreT^ 

Section 54, Cr. P. C. and, as already 

stated, he was released on bail on order of this 

Court dated 11-2-1953. After the release he made 

on ^ the Chief Presidency Magistrate 

If cancellation of the bonds executed 
by him and the sureties. As bail was granted by 

cbnprPt Presidency Magistrate de- 

clmed to cancel the bonds holding that he had no 

power to do so and referred the petitioner to this 

petition Crl. R. c. 
tv,= f ^ f ^ preferred for cancellation of 

he bonds. in the meantime, a warrant for the 
Iff*' of Ramanath Bholgothra issued by toe Ad- 

Magistrate of Jammu in Kashmir 
pltfpp rMeived by the Commissioner of 

Police, Madr^ city. The State Prosecutor has 
made an application in Crl. M. P. No. 371 of 1953 
lor the canceUation of toe bail granted to toe 
said person and for permission to arrest. After 

applications were 

neard together, 

that has been issued by the 
Additional District Magistrate of Jammu is in 

Urdu £md a translation of it was furnished by the 
State Prosecuter. I had it translated in English 
^ tbe Court translator also, and according to the 
ooun translation the warrant reads as follows* 
“Judicial 315/1 

For the arrest of accused 
Warrant for the arrest of accused 
In the Court of the Additional District Magis- 
trate, Jammu 

The State 
Vs 

Ramnath and others. 

Offence under Section 40 (7) of the Public 
Security Act, 1934 (?) Jammu-Kashmir Defence 
Act* 

To 

Court Inspector, Jammu 

One Mussamath Ram Nith Bhalgotra, Advo- 
cate son Of Aniamath. Khatri by caste, Resident 

for the aforesaid offence. 

ordered to cause the 
arrest of the said Ramnath Bholgothra, Advo- 
cate, Jammu, and to produce him before me. 

You are hereby warned to carry out this. 

Dated 2nd Bhogi 

(?)— 

Prom Signature 

The Coinmissioner of Police, Jammu 

The origmal is retained for the purpose of keep- 
mg on the file 


Sd. 

(in English) 


w 


954 Madras 

It is clear from the terms of the warrant that it 
is addressed to the Court Inspector, Jammu. This 
has been forwarded to the Commissioner of Police, 
Madras, by the Inspector General of Police, Jammu 
and Kashmir Go/ernment with a covering letter. 
The Commissioner of Police thereupon entrusted 
it to the Inspector of Police for execution. The 
warrant is now sought to be executed after getting 
the bail granted to flamanath Bhoigothra cancell- 
ed. 

(3) The procedure wliich governs the execution 
of such warrants is laid down in Section 93-A, Cr. 
P. C. Clause (3) of Section 93-A relates to war- 
rants issued by an external Court and it is as fol- 
lows : 

“(3) Where an internal Court has received for 
service or execution a summons to, or a warrant 
for the arrest of, an accused person, issued by 
an external Court, it shall cause the same to be 
served or executed as if it were a summons or 
warrant received by it from another internal 
Court for service or execution within the local 
limits of its jurisdiction; and 
Where any such warrant of arrest has been 
so executed the person arrested shall, so far as 
possible, be dealt with in accordance with the 
procedure prescribed by Sections 85 and 86.’' 

That the Court of the Additional District Magis- 
trate. Jammu and Kashmir is an external Court 
within the meaning of the Criminal Procedure 
Code is not disputed. Such a warrant can be 
executed only by the internal Court when it is re- 
ceived by it for execution. The warrant shows 
tliat it is addressed only to the Court Inspector, 
Jammu, and it is not addressed to any internal 
Court within the meaning of that term contained 
in S. 93-A. 

(4) It is contended by the State Prosecutor that 
by the covering letter of the Inspector General of 
police, Jammu and Knshmir Government the war- 
rant has been received by the Commissioner of 
Police and as under Section 7 of the City Police 
Act, he is a Pre.sidency Magistrate, he must be 
considered to be a Court within the meaning of 
Section 93-A of the Code, and therefore, the Com- 
miseioner of Police in his capacity as a Presidency 
Magistrate can execute the warrant. 

(5) The question to be considered is whether the 
Commissioner of Police who by virtue of his office 
is a Presidency Magistrate, is a Court to which the 
Criminal Procedure Code applies. 

(0) There is no definition of "Court" in any of 
the Acts, and certainly, there is none in the Cri- 
minal Procedure Code. But a "Court" is ordinarily 
understood as "a place where justice is judicially 
administered". (See Stroud’s Judicial Dictionary), 
lu — 'Clarke v. Brojendra Kishore Roy’, 39 Cal. 
953 (P C.) (A) their Lordships of tlie Privy Council 
have stated tliat 

"For the sake of brevity the Code uses the term 
‘Court’ and 'Magistrate' generally if not always, 
as convertible terms." 

Under the Code, apart from the High Court only 
five classes of criminal Courts are constituted 
and they axe mentioned in Section 6 of the Code. 
The Court of the Presidency Magistrate is one of 
them. Sections 9 to 12, Cr. P. C. deal with the 
establishment of Courts and appointment of 
Magistrates. Section 18 deals with the appoint- 
ment of Presidency Magistrates. Section 18(1) is as 
followB : 

"The Provincial Government shall from time to 
time appoint a sufficient number of persons 
(hereinafter called Presidency Magistrates) to be 
Magistrates for each of the presidency towns 
and shall appoint one of such persons to be Chief 
Presidency Magistrate for each such town." 


A. I. R. 

Presidency Magistrates appointed under the above 
section are the Courts of Presidency Magis- 
trates mentioned in Section 6 end the Pre- 
sidency Magistrates mentioned in Section 6 
are appointed under Section 13. in the 
Code waerever there is reference to the Presidency 
Magistrate it could only mean and refer, to the 
Presidency Magistrate appointed under Section 18 
of the Code. The Commissioner and his deputies 
who are Presidency Magistrates by virtue of their 
office are not Presidency Magistrates appointed 
under Section 18. Though they may have the 
powers of Presidency Magistrates by virtue of S. 

7 they are not Courts of Presidency Magistrates 
under the Code. 

(7) In Section QS-A the expression "internal 
Court” is defined as "any court in the territories 
to which this Code extend". Section 1 clause (2) 
defines the scope and extent of the Code and it is 
as follows: 

“It extends to the whole of India except the 
States of Jammu and Kashmir & Manipur; but 
in the absence of any specific provision to the 
contrary, nothing herein contained shall affect 
any special or local law now in force, or any 
special jurisdiction or power conferred, or any 
special form or procedure prescribed by any other 
law for the time being in force, or shall apply 
to— 

(a) the Commissioners of Police in the towns j 

of Calcutta, Madras and Bombay, or the Police ! 
in the towns of Calcutta and Bombay; : 

(b) heads of villages in the State of Madras or ! 

(c) village police officers In the State of Bombay; 
Provided that the Provincial Government may, 
if it thinks fit, by notification in the Official Ga- 
zette, extend any of the provisions of this Code, 
with any necessary modifications, to such ex- 
cepted persons." 

(8) According to the above clause, unless there 
is a specific provision to the contrary the Code 
does not apply to the Commissioners of Police in 
the City of Madras. It is needless to mention 
that a specific provision to the contrary must be 
made in the Code itself. In fact, wherever the 
Code is extended to the Police at Calcutta, it is spe- 
cially mentioned. See Sections 54, clause (2), 

55 (2), 56 (2), 83. 84 (4) & 85 of the Code. The above 
sections are special provisions to the contrary to 
clause (2) of Section 1. Unless, therefore, there 
is a special provision making Section 93-A appli- 
cable to the Commissioner of Police, it will fall 
within the general prohibition, and the Code will 
not apply to the Commissioner of Police. It is 
not contended that there is any notification by 
the Provincial Government extending the provi- 
sions of this Code to the Commissioner of Police. 
There is no provision in the Madras City Police 
Act by which the Code Is made applicable to the 
Commissioner of Police. By section 31 of the 
Madras City Police Act, certain sections of the 
Criminal Procedure Code such as Sections 523,524 
and 525 have been made applicable to the Police 
in the City. Similarly by Section 51-A clause (3) 
of the Act, the Commissioner or the Deputy Com- 
missioner has been empowered to exercise all or 
any of the powers of Court under Sections 75 to 
77, Cr. P. C. This shows that the Madras City 
Police Act may provide for the application of any 
of the provisions of the Criminal Procedure Code 
to the Commissioner of Police. In the absence 
of such a provision the alternative is that there 
should be a notification as required by the proviso 
to Section 1 clause (2) of the Code. There are 
no provisions in the City Police Act making Sec- 
tion 93-A apply to the Commissioner of Police. Nor 
Ifi there any notification of the Government un- 
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^ clause (2) proviso. in these cir- 
cumstances apart from the fact that the Commis- 

Srate^hf "’■ " Pres“y 

^tv Pnlw I y ^ Madras 

Court nn ^ any means be called a 

dau^ ^91 prohibition contained in 

ause (2) of Section 1. The provisions of the Code do 
not apply to him. Hence Section 93-A does not 

93-A^is^the^oSTn''^^'''''^'' Section 

provision under which warrants 

it^ external courts can be executed, if 

does not apply to the Commissioner of Police 

he. cannot execute the warrant. Both for thp 

treason that the Commissioner of Police is not a 

fbe exe^ut^ hv to 

oe executea by him cannot be executed no-airtof 

the ^^^rson tor whose arrest the wlrranl'L""beTn 

reason which stands in the 
^Q>y of the warrant being executed apain« 3 t +vt<i 
ppondent in Cr. M. P. No.^371 ^1953 I Ts clear 
the wa^ant issued by the Additional District 
Magistrate, Jammu and Kashmir Government that 
^rson sought to be arrested is wanted under 

Go^T^lip 32, JammuTnd Ka^h^ir 

' wS^h he S s^ufhV . the Act^X 

and ^ given by the State Csecutor 

^tready stated is in Vrdu Whe- 
ther It IS Section 29 or 49 there is nothing to in- 
dicate what that offence is. The particulars of 
the offence are not mentioned, nor is there anv 

offence. But it is apparent 
that the person sought to be arrested is wanted 

that State Gene^- 

persons are arrest- 
^ for detention and not for trial for any offence 

to such cases, it has been held by a Bench of this 

Court consisting of Govinda MeLn and Bashee? 

^med sayeed JJ. in _ -Mohan KumLmanga- 

1am In re AIR 1951 Mad. 583 (B) that if a person 

^ t)ecause he is wanted by 

another State for detention in that State such an 

S'i'Si. ,h“ S“ “■ 

mier se within the Union ‘a fortiori’ the retmnn 

St^Madraf for ~ bVaS 

S?ate owtmVu Vnd Sm^' ^ 

to^to^^wSant witrnec 
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lame ^^^achandra Gupta and another, Aopel- 

PonaenR o'tos, Het 

"■ «• “■ - 

under no circumstances 

itself confers on an appellate 
bPfnr^ discretion to have produced 

ju'.'ss ft rfaft""'™' “ "‘“■‘'it” 1? 

N. % 0, 41, E '27 




Remand 


anneilpL^r-' contempla'te an 

appellate Court remanding a suit to th#» 

tfn^^ fresh disposal with a direc 

tion to admit any fresh evidence before it 
This provision makes it obligatorv 

Sftc? ;<i”« SdMoS 

foUii ™ I 

Anno: civil P, c, o, 41. E, 27 N. 12 , is 

A?h'“dE„s.;.““>’ “■ "• »• « - ■>‘“■■1 

The appellate Court cannot admit further 

suit for a fresh disposal to the trial Pnin'*- 

hpfn^^ evidence to be taken 

before it, thereby incidentally embarrassintr 

?|f? Court very considerably, which 

?f conclusion to the best 

cf Its ability on the material placed before 

* (^^31*3 

Anno: Civil P. C.. O. 41, R. 27 N. 12, IS 


(10) For the above reasnne t • . 

ttie warrant that has been qpnt ^ opunon that 

irystS- o«, I's- s 

of 1953. The bail bonds executed by the peti- 
tioner and by the sureties wUl be canc^ed ^ 

B/D.R.R. accordingly. 


J fr 


. J 


^rF' for AppeUants; K. S Desikun 

and K. Raman, for Respondents. 

JUDGMENT; A. A. O 352/'50* Thic • 

appeal by the plaintiffs 'against^ an^^ordir 
remand by the learned District Judge of sLem 
which cannot possibly be supported In 
suit a Will executed by one Nara^imho nu It® 
was propounded by the defendants 

Subordinate Judg^ found that it wlf" no? 

genuine. In appeal, it would anr».ap « 

Of application ! A nS*' l24 

ad^ditfolfaTlvfd'encfWe'^leaS 

thought it necessary in the intere^ s of 

disposal aU?Jto2^?h for fresh 

of 1950. prayer in I. A. No. 124 

(2) The procedure adopted by the leam^ri 
S'o 4 i'r ^|7 1? repugnant 

to an appeal to produce additional 
whe^er oral or documentary in the aD^na?A 

Court except on certain stringent conSns! 
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Mr. Desikan would seek to bring the application 
lor admission of additional evidence riled on 
behalf of the defendants under O. 41, R. 27 (1) 
(c). Civil P. C. This provision only cperates 
when the appellate Court requires any docu- 
ments to be produced, or any witness to be 
examined to enable it to pronounce judgment 
or for any other substantial cause. 1. A. No. 
124 of 1950 was rather strangely not filed under 
any provision of O. 41 but under the omnibus 
S. 151, Civil P. C. which can, in my view, ui-der 
no circumstances, be invoked in a case covered 
by O. 41, R. 27, Civil P. C., which by itself 
confers on an appellate Court ample discretion 
to have produced before it any evidence it 
requires lo ao justice in a case. In any event 
o. 41, R. 27, Civil P. C. does not contemplate 
an appellate Court remanding a suit to the 
trial Court for fresh disposal with a direction 
lo admit any fresh evidence before it. This 
provision makes it obligatory on the appellate 
Court itself to admit additional evidence and 
take it into consideration although, it may, 
under O. 41, R. 28, Civil P. C., direct the trial 
Court, or any other subordinate Court, to re- 
cord such evidence and send it to the appellate 
Court to assist it in arriving at a final decisio.i. 
If the learned District Judge felt that the 
interests of justice required the opinion of a 
hand-writing expert there was no legal impedi- 
ment to his obtaining that assistance by way of 
additional evidence under O. 41, R. 27 (1) (c), 
Civil P. C. and utilising it for a final disposal 
of the appeal. One thing he cannot do, and 
that is, admit further evidence in appeal and 
then remand the suit for a fresh disposal lo 
the trial Court on the tooting of such evidence 
to be taken before it, thereby incidentally 
embarrassing also the trial Court very consi- 
derably, which had come to its own conclusion 
, to the best of its ability on the material placed 
before it. 

The learned District Judge appears to have 
felt very strongly that the interests of justice 
required the expert evidence of an examiner of 
questioned documents or an accredited hand- 
writing expert, without any consideration of the 
failure of the defendants to apply for this evi- 
dence being made available in the trial Court. 
A remand of this kind has the effect of pro- 
tracting litigation indefinitely and starting a 
fresh cycle from the trial Court upwards. Far 
from being able to agree that the interests of 
justice require a reference to a hand-wnting 
expert, I am clearly of opinion that the inter- 
ests of justice require as speedy a decision as 
possible of this litigation, this suit having been 
filed in 1946. Justice delayed like this is justice 
denied. The appeal will be restored to the file 
of the District Judge with a direction to him 
to give it as expeditious a disposal as possible 
on the merits and on the evidence already 
recorded in the trial Court. Costs of this appeal 
will abide the result and be provided for in the 

ultimate decree. 

(3) C .R. P. No. 1621 of 1950: This revision 
petition against the order of the District Judge 
aUowing I. A. No. 124 of 1950 is allowed with 
costs irrespective of the result. 

B/D.H.Z. Order accordingly. 
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SOMASUNDARAM J. 

Bondalapati Thatayya, Petitioner v. GoUa- 
pudi Basavayya and others; Respondents. 

Criminal Revn. Nos. 195 and 208 of 1953 
and Cri. Revn. Petn. Nos. 180 and 190 of 1953, 
D/- 26-3-1953. 

(a) Criminal P, C. (1898), Ss. 144 and 4(1) 
(m) — Nature of order. 

Not only is the order of a Magistrate 
under S. 144 at the Code a judicial order 
but he also acts as a Court when he files 
a complaint under S. 188, Penal Code 
when there is a disobedience of that order. 
Case law discussed. (Para 4) 

Anno: Cr. P. C., S. 144 N. 12, 13, 16; S. 4(1> 
(m) N. 5. 


(b) Criminal P. C. (1898), Ss. 144, 195, 10, 
17, 528 and 476 — Withdrawal of complaint 
for disobedience of order under S. 144 — Com- 
petency of Additional District Magistrate. AIR 
1951 All 828, 


A First Class Magistrate is subordinate 
to the District Magistrate and not to the 
Additional District Magistrate. AIR 1944 
Nag 84, Foil. (Para 6) 

Where a First Class Magistrate has filed 
a complaint under S. 188, Penal Code for 
the disobedience of his order under S. 144, 
Criminal P. C., the Additional District 
Magistrate has no jurisdiction to with- 
draw it whether the First Class Magis- 
trate is considered to have filed the com- 
plaint as a Court or purely as a public 
servant. On the former view it is the 
Sessions Court and on the latter view it 
is the District Magistrate that has power 
to withdraw the complaint. (Para 7) 

In this view of the matter the effect of 
S. 476 of the Code on the question whe- 
ther the First Class Magistrate acted as a 
Court or as purely a public servant when 
filing the complaint under S. 188, Penal 
(iode does not arise as that consideration 
can arise only when the Court is called 
upon to decide which of the clauses of S. 
195 of this Code applies for the with- 
drawal of that complaint. (Para 5) 

Anno: Cr. P. C., S. 10 N. 5. 6, 7; S. 17 N. 5; 
S. 528 N. 1, 9; S. 476 N. 1; S. 144 N. 12; S. 195 
N. 3. 

T Veerabadrayya, for Petitioner; in Crl. R. 
C No 195 of 1953 St for Respondent in Crl. R. 
C. No. 208 of 1953; A. Rama Rao, for Respon- 
dents in Crl. R. C. No, 195 of 1953 and for 
Petitioner in Crl. R. C. No. 208 of 1953; Public 
Prosecutor, for the State. 
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petitions arise out of an 
by the Addil. First Class Magistrate 
Masidipatam, under S. 144, Criminal P. c. On a 
petition filed on 2-7-1952 by one Bondalapati Tha- 
ayya against one Gollapudi Basavayya and 13 
others an order was passed under S. 144 ci. (2) 
Cnminal C. by the Additional First Class 

Pi? " the Addmonll 

PiToc Class Magistrate called for a report from the 

police on the petition fUed by the said Thatayya. 

Before the report was sent, the Court was again 

moved by the said Thatayya lor an emergent ex 

Da2ed°on®“7 ^aite order was 

fhf? restraining the respondents in 

toat petition, who are also respondents here (in 

th'fl interfering with 

the bodi through which the petitioners were laid 

to have been taking water to their lands The 

thereupon presented a petition to res- 
was pending Thatayya reported to the Station 
House Officer on 21-7-1952 that the order unLr s! 
M4, Criminal P C. has been violated by the res- 

®°“P'etely Obliterating the entire bodl 
on ^3-7-19o2 the said Thatayya filed a uetitinn 
before the Additional First Class MagisUaL m kSg 
the same allegations as in the petition to the po 
lice and requesting the Court to take action for 
the disobedience of the order. On a renort bv the 
police on 25-7-1952 that the order has be'en disobe"- 

7-8-1952 by the Addi- 

Stationary 

I 18^ °«ence under 

m-e?enTd f respondents thereupon 

!?• ? on 20-8-1952 before the Addi- 

tional District Magistrate lor withdrawal of the 

4. Additional District Magistrate 

K ■ 41. Iras been filed. The 

paied on 9 1-1952^^'^'°"^^ Magistrate was 


Thatayya v. Basavayya ( Somasundaram J.) 


Madras 957 

the Additional District Magistrate as the Addi 

"The ifllS*® ,3 siSaiele o *; 

uonrD?3f“rMS,s;“ •» ''■‘n- 


(2) While the petition for withdrawal of the 

Additional District Magis- 
rpti^f pending the Circle Inspector of Police 

against these respondents for 

alle5n^ Code, 

?P f ^ respondents have formed them- 

I miblffi obstructed 

a public servant, to wit a police constahlp ann 

caused ^dfmiW’® ^ they 

caused dimmution of supply of water Thiq a/ 

erdmg to the charge-sheet, happened on 28-8-1952 

£;»s r sS 

(3) I will take up first Cr R p isin lor- mcft 
Pomts are raised in the above^revi^fon^ The 

fipt IS that the Additional First Class Magistrafp 
Masffiipatam when he passed an ordeftSder 4’ 
144, Cnmmal P, c. did so as a rnnrf 

Pe^l Coffe offence under S ^IM 

Penal Code is by a nublir 

Court and the oidy authority that cLld wUhtow 
the complaint is the authority to whom an aS 
ordinarily lies from the Court of the AddiH^S??t 
First Class Magistrate ; that is L sfy thf^y 
-•fcuthority that could withdraw the comolaint 

Se^dns . Judge of Masulipatam XTc ”d point 

Cto Magistrate, Masulipatam was not acting ^ 

T'P: the authority who could with^aw 
hfe complamt is the District Magistrate, and not 


(4) In support of his contention that thP Aririi. 
tional First Class Magistrate was acting as a Court 

2? »,rs. s»v4£H5 

S.-?"™ srs'So TJT T-«snr‘ 

SH K ;sf SS4S 

Mad 203 (PBJ thnTl^ « 
an order under S. 144 Crimniit^p ^ P^-ssing 

as a court and that th^oTder is pPssc^dT^^^ 
conk S\..Sic?i held 

Pull Bench in -‘6 AlTm (FB? 

Uie Code of 1372 Section 

corresponds to S ' 144 ot thr. ^ tlie Ccoe of 1872 

435 Of the present CrimffiL^'p^ c:^ 

Ss. 294, 295 and 520 of rhp n-^ri ^ ^t)irs:.-spoiici3 to 
Codes 6f 1872 13£2 nnH the 

provision in s ^^^^that th^ ^ of 1898, there was a 

and Proceed4s^?^i^Vh‘irf2"n“r,-®' 
not proceedings within tbo are 

cl. 3 Of Act 1898 nrlo? to S. 435 (Vide 

Section 435, Criminal P c ^ 

for an examination ol th°’ S-ds^of 

ri' IF hIS 

decision in - 'AIR 1923 Mad 4?3 n'®'' f?® 

decision in — ‘air 1919 A/rad rio'^/ao 

ment'of 1923 TaT 

Sion in - ‘Am m9 Mad 610 ia u®”' ^“‘^4 ‘i®^- 

then. But nw that cl (3) hl= 'aw 

it « not disputed that the orders 1!nderT\®f4 

subject to the revisional jurisdiction of the hSI 
court, n seems to me the rencor,,^™ • 

1919 Mad 610 (A)’- annlie? to ~ 

under Section 144 knd^ - ? a f r ? 

opinion, these proceetog? ^ '"J' 

and it is reasoLblf as Mintpd^®?!f proceedings, 

1923 Mad 473 (B) to holKat^“,f Ihi" rTk 

SLIT 0?^“ « “r M". 

ina tw an authority for hold- 

Sr under Section ^ 144 is nassf^ 

when treated as a ^cSiri 

7 Jt^^ sanctions prosecutions also. Coming^to a 

iqq/ ^ servai v Emp^ori at 4' 

Mad 473 (D) Bardswell j. sitting afa sin^ 
Judge without noticing the decision in — ‘A T r 
1923 Mad 473 (B)' follows - ‘AIR m^Mad fiio 
and holds that the filing of the complaint by the 
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joint Magistrate for disobeying the orders under 
Section 14o, Criminal P. C. was a judicial act. In 
this decision also there is no reference to the re- 
peal of clause (3) of Section 435, Criminal P. C. In 
-- ‘Vijayaranga Redcliar v. Muthuswami’, A. I. R. 
1945 Mad 58 (£) there was an order under Section 
144 promulgated by the Sub Magistrate, and for 
disobedience of the same a complaint was hied by 
liim under Section 138, Penal Code. There, 
Kuppusv/ami Aiyar J. refers to the decision in — 
‘AIR 1934 Mad 473 (D)’ and comes to the conclu- 
sion that the act of filing a complaint by the Magis- 
trate was a judicial act. It is, therefore, clear 
from the decis:ons cited above end from the repeal 
of clause (3) of S 435, that the order was not only 
judicial, but that he must be acting as a Court. 

(5) It may be mentioned that Section 476 Crimi- 
nal P. C. is restricted now only to clauses (.b) and 
(O in Section 195 and does not alter (apply?) to 
clause (a), though prior to amendment of 1923, it 
was not so restricted and applied to whole of Sec- 
tion 195. It is, therefore, contended that a public 
servant when he filed a complaint for an oifence 
under Section 183 cannot be acting as a Court. 
What exactly is the scope of Section 476, Criminal 
P. C. and what its bearing is on the question as to 
whether the Sub Magistrate, when passing an order 
is only a public servant or is a public servant act- 
ing as a Court, I do not propose to discuss and give 
a decision in this case, as this case can be decided 
on the second point that is raised by the learned 
advocate for the petitioners. The question will 
arise only when we are called upon to decide as to 
which clause of Section 195 applied for 
the withdrawal of a complaint filed by the 
Magistrate, whether it is clause (3) or cl. (5). As 
in either view the Additional District Magistrate 
has no jurisdiction, it is unnecessary for me to de- 
cide that point. 

(6) Now the question is whether tl^e Additional 
First Class Magistrate is subordinate totheAddl. 
District Magistrate within the meaning of Section 
195 (5), Cr. P. C. Under Section 10, Criminal 
P. C. an Additional District Magistrate has got all 
the powers of a District Magistrate, and therefore 
it is contended that when the First Class Magis- 
trate is subordinate to the District Magistrate, he 
is subordinate to the Additional District Magis- 
trate also. This view is upheld in — ‘Jaswant v. 
State’, AIR 1951 All 828 at page 829 (F). That is a 
decision by a single Judge. The learned Judge 
states as follows: 

"The public servant whose order was disobeyed 
had passed it as a Sub Divisional Magistrate, and 
in that capacity he was subordinate to the Dis- 
trict Magistrate. An Additional District Magis- 
trate has got the powers of the District Magis- 
trate. Even otherwise, a Sub Divisional Magis- 
trate as a public servant, is subordinate also to 
the Additional District Magistrate. Consequent- 
ly the complaint was rightly filed by the Addi- 
tional District Magistrate.” 

There is no discussion and it proceeds on the as- 
sumption that the Sub-Divisional Magistrate is sub- 
ordinate to Additional District Magistrate. A con- 
trary view is expressed in — 'Prabhulal Ramlal v. 
Emperor’, A, I. R. 1944 Nag 84 at p. 87 (G). That 
is a decision by a Bench of that Court. At page 
87 this is what they say. 

"The fact that the Additional District Magistrate 
may have all the powers of the District Magis- 
trate does not make him a District Magistrate 
inasmuch as there can be only one person in the 
district who can be a District Magistrate.” 

Earlier they referred to sub-section (3) of Section 
10 under which the Additional District Magistrate 
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IS held as subordinate to the District Magistrate 
m certam respects. I agree with the reLoning 
in — A. I. R. 1944 Nag M (G). The fact ttat 
under certain circumstances and for certain nur- 
poses mentioned in clause (3) of Section 10 an Ad- 
ditional District Magistrate is considered as a sub- 
ordinate to the District Magistrate clearly shows 
that the Additional District Magistrate does not 
enjoy the same status as that of a District Magis- 
trate tnd by virtue of Section 17 aUMagist^tes 
are subordinate to the District Magistrate. The 
Additional First Class Magistrate is, therefore sub- 
ordinate to the District Magistrate and not to the 
Additional District Magistrate. 

(7) Whichever view is taken, either the First 
Class Magistrate acting as a Court or purely as a 
public servant, the Additional District Magistrate 
is certainly not the authority who can withdraw 
the complaint filed by the First Class Magistrate. 
In one view it would be the Sessions Court and in 
another view the District Magistrate. The order of 
the Additional District Magistrate, therefore, 
is without jurisdiction, and it is hereby set aside 
I may in passing observe that the Additional Dis^ 
trict Magistrate was not quite justified in stating 
that it was improper on the part of the Additional 
First Class Magistrate to file a complaint. There 
was an order under Section 144 and whether it was 
rightly passed or wrongly passed, it was disobeyed 
according to the report of the police and the alle- 
gations contained in the petition, and disobedience 
is an offence. If the First Class Magistrate was 
satisfied that his order was disobeyed, the proper 
thing for him to do was to file a complaint, and 
not sit silent without taking action for the disobe- 
dience. The Additional District Magistrate in 
my opinion was not justified in passing such re- 
marks against the Additional First Class Magis- 
trate. The order of the Additional District Magis- 
trate in Cr. R. P 16 of 1952 is hereby set aside and 
the order which was sent by him to the Stationary 
Sub Magistrate. Avanigadda is withdrawn. The 
result is that the parties are relegated to the posi- 
tion of a complaint being filed by the Additional 
First Class Magistrate, Masulipatam, against the 
respondents in Crl. R. C. No 195 of 1953 for an 
offence under Section 188, Peiial Code. It isopen 
to the respondents to take such steps as they may 
deem fit either by way of appeal or by way of re- 
vision to such authorities to whom the right of ap- 
peal lies, or who has the power to withdraw com- 
plaint Criminal R. C. No. 195 of 1953 is allowed. 

(8) As regards Cr. R. C. No. 208 of 1953 the main 
contention ia that the charge-sheet is an attempt 
to evade the sanction provisions. It is clear from 
the charge-^eet that the offence was on a diff- 
erent date, and also the offence is under Section 
186 and not under Section 188. Penal Code. The 
ruling in — Chinnayya In re*, AIR 1948 Mad 474 (H), 
will not apply to the facts of this case. Criminal 
R. C. No. 208 of 1953 is therefore dismissed. 


A/M.K.S. 


Order accordingly. 
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GOVINDA MENON AND BASHEER 
AHMED SAYEED JJ. 

Shaik Masthan Sahib, Appellant v. Palayani 
Balarami Reddi, Respondent. 

Second Appeal No. 162 of 1949. D/- 21-11- 
1952. 

(a) Hig:h Court Rules and Orders — HIgb 
Couii Rules (Mad.) ~~ Appellate Side Rulesk 
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?* - Standing orders 

Rs 10 000 appeal of value of over 

«s. io,00p before Bench of two Judges. 

en^e)*- X order of refer- 
Cnuri' Standing Orders of the Hieh 
Court, requiring a second annea] 

jng a subject-matter of the vahiP 

T beforl a fiTnch 

iP&llPi 

iPMSs 

IS, therefore, necessary, if it is heM ’fv.i+ 

f isf s 

over Rs. 50,000 involved value of 

(b) Civil P. C. (1908), O 41 R 2^ V •* 
dismissed on one of issued 

aside by second appellate Court 

Sion J iSoTvi 

Anno; Civil P. C.. O. 41 R. 23 N 39 *'^'^ 

' - asSI 

fl^^^o^Civil P. C., O. 6, R. 17 N 
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reserving power tS tali’ « successor — Wakif 
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by name, or indicata successors 

with their quaUfiSns together 

mutavalli may be aoDointiH the 

invest the mutavan?°’’’^tu ulso 

nominate a sSSess^r ® P^'^er to 

hnquishment of office If a’® 
pointed as mutavalH AiaE ^ny person ap- 

or is removed br“he courfor^f\1f 

of mutavalU otherwisi ha 
and there is no S '^^cant 

wakf regarding sSstan f’o“ ih ® 

the founder of 7he h 

tor if any; if ther^he na 

mutavalli for the time be?ng ma'^y ‘an’nn^-^f 
a successor ‘on his death-bed’ i?^f nPPomt 
appointment is made the cnnit ^ 
point a mutavallT He caLot hn ^P* 

^istf from 'ieiffi Css^""^l!’e f 
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S“Sr‘iz?';h^' ss?’ ,* T‘ ““ »■“ 

the orace ol U,.“°3f ;< S'“™ to 

endowment executed by him ^ ^ 

SsXrS « 

selT^he Stir to'^llsume to him- 

fi the wakf, which he 

that the committee of ciinQ»« • ^ linciing 

managers, w office beards hf"’ 

stssa? 

».nt o, .hn»o"s,'” “>» 'SoT’S,- 


Wakf — Muta- 


vJ5’ - 

court 'oa’proljf oT mi£tlasanS.°r‘^h a’*’® 

s; ?o' ifd ih?“o”iii“*" » ’’ h^e' 

he““tiuld"^o^bI that 

Of possession to remive'^^a 
any case unle<^<I ho ^ niutavalli iii 

Such a p^er in thp reserved 

(t) Muhammadan Law — w 
valli — Non-Muslim and womei*^^^ ~ 

no?tti^ eiihtt “ 

mg appointed or acting af t r?, f ® 
mutavallis for Muslim endowments fSr 
as the management pertains only ti 
secular administration of tL wakf anH 
Its properties and does not invffitl 
discharge of duties relating ti ilEtye the 
spiritual services or obligftionx 

/ X t^ura 30) 

wa'^' p«’?erttaT'^“ - Wakf 

ar? ve^st/rin^Utt foTC^ren^it 
SthTl TruliZ 

ger, can ever claim titlp to +y, ^ mana- 

SfveSf Sif KS'S 

r sih?rev' siSI ® ”V““= 

therefore, be delmed ta h 

itfuaTCS ra^f fe WP- 
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swami,^SriSlS™ O K“PP«- 
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ORDER OF REFERENCE 

SUBBA RAO J. : Learned counsel appearing 
lor the parties in the second appeal agree that 
this appeal may be posted before a Bench of two 
Judges. The only ground for the joint request is 
that the value of the property involved in the 
second appeal is more than Rs. 50,000. If the 
appeal is heard by a single Judge and leave to 
preier the Letters Patent appeal is refused they 
are afraid that they will not have an opportunity 
to take up the matter to the Supreme Court. The 
relevant rule of the Appellate Side Rules is rule 
(1) Chapter I, Part II which reads thus: 

"The following matters may be heard and de- 
lennined by one Judge; provided tlrat the Judge 
before whom the matter is posted for hearing 
may at any time, adjourn it for hearing and 
determination by a Bench of two Judges: 

The rule does not lay down the circumstances 
under which a single Judge is empowered to post 
the case before a Bench of two Judges. Therefore, 
a single Judge may. in his discretion refuse to 
post a case before a Bench if in his opinion the 
value of the subject-matter of the appeal is not 
a relevant circumstance for posting it before a 
I Bench. But it is represented to me tliat under 
■ the Standing Orders of the High Court a second 
; appeal involving a subject-matter of the value of 
imore than Rs. 10,000 will have to be posted be- 
‘fore a Bench of two Judges. .Rule 183 of the 
iStanding Orders says : 

"All second appeals from decrees in which ap- 
peals may lie to the Privy Council by reason of 
the amount of value of the subject-matter (S. 
110. C. P. C.) shall be posted before a Bench 
of two Judges. When on examining a second 
appeal the Appeal examiner has reason to be- 
lieve Uiat the second appeal is one of this kind, 
he will make the necessary note on the docket 
.sheet fortifying himself, if necesvsary, by making 
a reference to the appellant or his advocate and 
br^ng the second appeal to the notice of the 
Deputy Registrar and of the posting clerk.” 

.The Standing Order is inconsistent with R. (1) 
■of Chapter I Part II of the Appellate Side rules. 

! When a rule of the Appellate Side rules which has 
statutory force says that all second appeals shall 
be posted before a single Judge, I cannot hold 
that the office can and shall post a second appeal 
1 under certain circumstances before a Bench. It is, 
therefore, necessary, if it is held that second ap- 
peals involving a subject-matter of the value of 
more than Rs. 10.000 shall be posted before a 
Bench of two Judges, that the Appellate Side rule 
should suitably be amended. In this case. I di- 
rect UiLs second appeal to be posted before a 
Bench of two Judges in exercise of my discretion 
under R. (1) of Chapter I of Part II of the Ap- 
pellate side rules. 

.7UDGMENT OP THE DIVISION BENCH 
(2) BASHEER AHMED SAYEED J. : The 
plaintiff is the appellant in this second appeal, 
which i.s pi-eferred against tlie judgment and 
decree of the learned Principal Subordinate Judge, 
Nellore, in A. S. No. 215 of 1947 against O. S. No. 
201 of 1936 on the file of the District Munsif’s 
Court of Kavali. 

(^3) The plaintiff brought the suit against the 
respondent in the District Munsif’s Court of 
Kavali for a declaration that the deed dated 12-12- 
1933, executed by Rahamatullah Saheb in favour 
of the respondent was null and void, for a declara- 
tion that the appellant was the validly appointed 
trustee of the “Mohideenia Mosque” in the vil- 
lage of Damaramadugu. Kovur taluk. Nellore 
district, for a direction against the respondent to 
deliver to the appellant possession of all the pro- 
perties included in the schedules to the plaint 


&.LB. 

as well as aU the account books and voucheis and 
receipts etc. and other effects and things belong- 
ing to the said Mosque, for a direction that the 
respondent should handover the management of 
the mosque to the appellant, for an injunction 
restraining the respondent or his agents or ser- 
vants or employees from interfering with the 
appellant in the management of the mosque or of 
the properties thereof, for an account to be ren- 
dered by the respondent to the appellant for the 
income derived or ought to have been derived 
from the properties described in the schedules to 
the plaint from 1-1-1933 up to date and to pay 
the balance of the amounts that may be found to 
be due by the respondent to the appellant on such 
accounts being taken and also for the appoint- 
ment of a receiver for the properties of the 
"Mohideenia Mosque” pending the disposal of the 
suit. 

(4) The respondent contested the suit on various 
grounds. In his written statement, the respon- 
dent admitted the execution deed Ex. Ill in favour 
of his wife by Rahamatulla Sahib and the appoint- 
ment of RahamtuUah Sahib in 1923 as trustee, 
but contended that the appellant was not appoint- 
ed a hereditary trustee, under the deed dated 
1-5-1926, that at the time the deed was executed, 
tne appellant was a minor and the appointment 
was therefore invalid. The respondent further 
contended that the appellant did not take charge 
and did not function as a hereditary trustee and 
that even otherwise, the appellant had been pro- > 
perly removed from the office under powers valid- . 
ly reseiwed in that behalf of the late Rahama- i 
tullah Sahib, the founder of the trust. The fur- • 
ther points taken by the respondent in his written 
statement were that the appellant was not a mem- 
ber of the committee referred to in the plaint and 
that the late Rahamatulla Sahib did not acknow- 
ledge the appellant’s rights as a trustee of the 
mosque and that the appellant did not continue 
to be a trustee after the notice issued by the com- 
mittee dated 6-5-1933, that the document dated 
12-12-1933 which was executed in favour of the 
respondent himself was a valid document and an 
operative one and that there was no fraud or 
collusion in respect thereof and that the respon- 
dent was the proper person appointed and en- 
titled to be the trustee of tlie mosque. 

(4a) The learned District Munsif, after framing 
the necessary issues on the pleadings, and after 
taking into consideration the oral and documentary 
evidence adduced in the case, dismissed the suit 
of the appellant holding that the appointment of 
the appellant as a hereditaiy trustee by the late 
Rahamatullah Sahib under the deed dated l-5-1926« 
was not true nor valid, that though the appel- 
lant acted as a trustee for some time tlie ques- 
tion of his removal from the trusteeship did not 
arise for consideration in view of his finding that 
he was not validly appointed as trustee and that 
the question as to whether the respondent was 
truly and validly appointed a trustee also did not 
arise. 

Similarly, the learned District Munsif thought 
that tliere v;as no need to give any finding on the 
question as to whether the suit was barred by 
limitation or whether the respondent was liable to 
render an account of the properties in his manage- 
ment from 1-1-1933 as alleged by the appellant. 
The main ground on which the suit woird appear 
to have been dismissed was that the appointment 
of the appellant at a time when he was a minor 
was void though he might have acted as a trustee 
for some time. Tire learned District Munsif held 
that he was not clothed with the legal charact^* 
of a trustee and did not have any rights as a 
trustee. 
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(5) Against this judgment and decree, the appe^- 
mnt preferred an appeal before the Additional 

Judge of Nellore in A. S. No. 119 of 
1943. The learned Subordinate Judge, who hea^-d 
the appeal concurred with the learned District 
Muniuf and held that the appellant had not proved 
■that he was a major on the date, namely 1-7-1928 
•wnen he took charge of the trusteeship, in cur- 
suance of Ex. C dated 1-5-1926. and that the tod- 
ing of the learned District Munsif that the appoint- 
ment of the appellant as a ti-ustee was invalid 
w^ correct. The learned Subordinate Judge also 
rejected the argument that the appellant had to 
be considered a ‘de facto’ trustee as against the 
res^ndent, who was a trespasser and held that 
api^llant was to be considered as a ‘de 
facto ti*us(^ under an invalid appointment, the 
s^e would be the case with the respondent as 
■well. He also held that the appellant could only 
succeed in ousting the respondent from his pos- 
session on the strength of his office as a tostee 

t^stee, he had no 
Tight to oust the respondent from the possession 

ground also, the leam- 
«d Subordinate Judge held that the suit was right- 
ly dismissed by the learned District Munsif Ind 

(6) Against this decree and judgment of the 

No™155 of^mn ^ appeal (S. A. 

^ preferred in this Court and 

Sa^J on^? 7®2 “i 946 Lakshmana 

reao j. on 27-2-1946, the learned Judge held that 

^(apMllant°m‘^thV'^^ the minority of the appellant 

also) on 1-7-1928 

n^n the decision in - ‘Ja^annath Prasad lingh 

ft^ olf hit"^heif^ th" was adduced about 

l^half, that the appellant was not even 

cross-exammed on the point and that the dis- 

ground that the appoi- 
nt was a minor on 1-7-1928 could not be unheirt 

accordingly set aside the deor^ 
«nd judgment of the learned Subordinate Judge for 
disposal according to law on the other questions 
involved in the appeal and directed the respondent 

2 ■=«”' “j 

(7) When this matter went to the learned Sub- 

-s? ‘sS 

“’The High Court has now found that the settle-. 
ment deed m favour of plaintiff is not invalid 
on the ground of his minority. The trial Court 
m dealing with issues 1 and 2 has Sncidered 
^er grounds on which the deed is ^vIm 
T hese grounds were not speciflcally raised in the 

Tvntten statement. The respondent wante to 

reise them by filing a petitioiT for am^dment 
He wiU at liberty to do so before the District 
Munsif who will deal it on its merits. The other 
questions raised in the issues were no‘ riXtit 
mined by the District Munsif U fs n^essai^ to 
give findings on them, viz., issues 3 to 6 before 
the suit IS finally decided. The decree of tho 
trial Court is set aside and the suit remanded for 
fresh dismal on all the issues after hearing 
such further evidence as the parties may let 
'in. Costs of this appeal will be costs in th^e 
cause. The court-fee will be refunded to thp 
appellant.” 

(8) In pursuance of this judgment of the learn- 
ed Second Additional Subordinate Judge, the de^ 
cree of the trial Court was set aside and the suit 
■was remanded for fresh disposal on all the issues 
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St“^ parties 

(9) VVhen the suit went down to the learned 

oraer leleiTed to above, the respondent filed T a 
Wo 1119 01 1946 praying that he m?ght be net' 

written statement by adding 
^ additional paragraph as paragraph 5(a) in 
the new paragraph sought to be introduced S 

me fSlowTng'^S?^’ respondent pleaded to 

“2ven otherwise, the appointment of the plain 

fi' 

“If V" ““ ‘MS 

SabPh ^ accrue to RahamatuUah 

power as contemplated in the said document hS 
itot arisen and Rahamatulla Sahib waThic^- 
patent, to make any such appointment Alsn it 
^^ridition precedent to the takin'^ effect 

lo the office, or being competent to hold the 
bf ^ reLden t ^ nf nh 'lu^stion that he shoSd 

De a lesident of Dhamaramadugu The moment 
he showed a clear intention of not rlsiTn^to 

SaST'tote'^a otherwise, 'he cL“ 

aemes), he plaintiff did and mu.st be Sed to 
have forfeited his right to the said offica^^ 

(Iffi The appellant filed a counter in 

H^h or^er of t^ 

High Court did not entitle the respondent thn 

£S>rs‘„S. 2L 1£„‘5S„ 

consistent and contrary to the position taken w 

men? an'r thaPtbP original written sUt^ 

menc ana that the respondent was trying 

back upon his admission of an aUegati^ made bv 

the appeUant and referred to by the ?esMnd™t 

in paragraph 3 of his written stafemint ln?t^J 

in view Of the admission contained to pt?agr^h 

3 of the written statement there was lio cStS^ 

versy between the parties as tht ^ * 

I^amatiffia Sahib to appoint the plaintffi as*'t^ 
trustee, learned District Munsif in an ein 
^rate order, dated 6-1-1947 allowed ’the ame^ 
ment rejectir^ the contentions raised by the an- 
pellant ^d toe wi-itten statement was accordtoe^ 

‘de novo’ 

learned District Munsif of KavaU. No fresh 
however were framed by the learned District 

already to ^L'^tuifc^verli^^U thi 

and orfwST to?cU^^toe?e 
Munsif held that the ^petot Med f? 

Rahamatulla Sahib had^wAr ^ 
reason of his allied iu'Sion.aHon®^hv" .?“ 

a“opMr ;£fs 

2w Kf SL“e.'rot*aBSiK‘sS ^ 

the appeUant c?uld no? be hefrd to® ur? 

RahamatuUah Sahib had the 

le^ to appoint him,?i^esp«te®of anraltoori 

sation and that it would be delesation 

appellant could not be upheld. The 
trict Munsif also held tb^t tv»a 

the appellant as a hereditary trustee^bv^tJfP^i 
Rahamatulla Sahib under th^ deed da^ l-tig^ 
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though true, was not valid, that he held that 
ofi&ce for about 5 years and it was futile for the 
respondent to contend that the appellant never 
acted as trustee. On the question of removal of 
the appellant from office, he held that the appel- 
lant could not be deemed to have been validly 
removed from the office of trustee if it were once 
to be held that he was validly appointed. He did 
not find it necessary to decide the issue as to 
whether the appointment of the respondent as 
trustee was true and valid. On the question of 
limitation, the learned District Munsif held that 
the suit was not barred by limitation and that the 
appellant was not entitled to ask for any accounts 
from the respondent. The suit was consequently 
dismissed. 

(12) Against this dismissal the appellant pre- 
ferred an appeal to the Principal Subordinate 
Judge of Nellore. The learned Subordinate Judge 
found that Rahamatulla Sahib was validly appoint- 
ed as a trustee and that he had the right to exer- 
cise his rights as trustee and therefore Rahama- 
tuHah’s right to appoint the appellant as trustee 
could not be questioned and that the respondent 
himself admitted in his written statement that 
Rahamatullah was appointed by the committee 
as a trustee in place of his wife and that it em- 
powered him also to appoint a person as trustee 
in his place. After having said so much, the learn- 
ed Subordinate Judge however held that the 
appointment of the appellant under Ex. C during 
the lifetime of Rahamatulla as a trustee was not 
valid for the reason that the appellant did not 
come within the definition of the persons who are 
to work as trustees. There have been contradic- 
tions between what the learned Subordinate Judge 
has observed in paragraph 5 and what he has stated 
in paragraphs 6 and 7 as pointed out by the 
learned counsel for the appellant. He also held 
that the fact that the appellant acted for five 
years or even more as a trustee could not give 
him any right and that Rahamatullah, the 
founder of the mosque in question, had no power 
to appoint strangers like the appellant, who was 
only a foster son. At the same time, the learned 
Subordinate Judge held that the document under 
which the respondent claimed tnjsteesbip, namely. 
Ex. I. dated 12-12-1933 also was not valid and 
therefore the appointment of the respondent 
could not also be upheld. A further ground relied 
on by the learned Subordinate Judge for dismiss- 
ing the appeal was, that the appellant had no 
residential qualification as laid down in the ori- 
ginal document creating the trust itself Ex. Ill 
and that therefore the appellant was nobody in 
the eye of the law and that he could not ask for 
any relief against the respondent. Against this 
decree and judgment of the learned Subordinate 
Judge, the present second appeal has been preferr- 
ed. 

(13) The common ground between the parties in 
this second appeal is that under Ex, III the late 
Rahamatulla Sahib from whom both the appel- 
lant and the respondent claim their trusteeship 
founded the trust. Ex. Ill is dated 12-7-1917. It is 
a deed of trust executed in favour of Moideenia 
Masjid (masque named after Mohldeen) In 
Damaramagudu Village, in Kovvur taluk, Nellore 
district. The document is a fairly long one drawn 
up in Telugu. 

The first paragraph of the deed sets out the 
properties possessed by the founder and the reasons 
for his creating the endowment in favour of the 
Masjid. The third paragraph is the operative 
portion where the dedication is made in favour of 
'God* for the benefit of the mosque. The fourth 
paragraph sets out the constitution of the com- 
mittee of supervision as well as its powers and 


the appointment of servants and office bearers of 
the mosque including the trustee. While appoint- 
ing under this paragraph his senior wife Ghose 
Bibi as trustee and the various other servants of 
the mosque including the ‘Khathib’ and the 
manager, who are all said to be relations of the 
founder, provision is made that the founder him- 
self shall be the first member for carrying out the 
duties of the committee member on behalf of the 
‘Khathib’. In case of lapses on the part of the 
servants, power is given to the committee to rem- 
ove these people & to appoint others in their stead. 
Vacancies in the membership of the committee 
are also to bo filled up by the remaining members 
from among the relations of the founder. If tlie 
committee members failed to carry out their duties 
properly, provision is made that the other relations, 
of the founder shall have the power to stop remis- 
sion of their salaries and the amounts settled to 
be paid to their descendants. It is also provided in 
the deed of trust in paragraph 4 that the com- 
mittee members should obtain from the trustee a 
surety bond for Rs. 500 as the properties of the 
trust and the income thereof would all be in the 
possession of the trustee. 

In the various sub-paragraphs under the main 
paragraph 5 and in paragraph 6 the duties of the 
various servants of the mosque including those of 
the trustee, the manager and the committee of 
supervision, details of expenses of the mosque^ 
scales of salaries of members of the committee etc.,, 
have all been set out. In paragraph 7, directions 
for the maintenance of accounts and for the 
discharge of duties etc., and the retention of the 
income derived from the properties are given. 
Paragraph 8 contains other directions as to how 
the lands have to be leased on cowles etc. 

Paragraph 9, which is the main paragraph 
relevant lor the purpose of this second appeal^ 
sets out that the entire properties have been 
delivered over to the tnistee who should preserve 
the same, that the servants should do service to 
the mosque and that the committee members 
should supen^iso the same. It further provides 
that if they fail to duly carry out the duties and 
thereby damage is caused to the aforesaid proper- 
ties. the founder reserves to himself the right to 
become the trustee during his lifetime and without 
having any committee members to take pos- 
session of the entire properties and carry out 
the duties himself. If any issue are born to him 
in future, the deed says, his descendants only 
shall be the trustees and they, shall perform all 
duties without the assistance of a committee. 
There is a further provision in paragraph 9 that 
in the event of damage being caused to the above- 
mentioned property after his lifetime or there 
after when no issue is bom to him, there should 
be no objection whatever for any of his relations 
or Mohammadans belonging to that village or 
other villages or any other persons who are 
devotees of God to intervene, duly take possession 
of the entire wakf properties and see that all the 
duties are performed as mentioned in the trust 
deed. 

(14) Before the significance and the bearing of 
the recitals in this document on the various Issues 
raised in this second appeal are considered, It is 
desirable that a few minor points raised by the 
learned counsel for the appellant should be disposed 
of. 

Mr, Umamaheswaram, the learned counsel for 
the appellant contended that when this court 
remanded the suit by its judgment dated 27-2-194ff 
in S. A. No. 155 of 1945 it was not intended that 
the learned Subordinate Judge should in his turn 
remand the suit to the trial court permitting the- 
respondent to amend his written statement so aa 
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to raise the plea that the founder of the t>’ust had 
no reserve power to appoint the appeUant as the 
rruste^ The learned counsel argues that the 
learned Subordinate Judge should have applied 
his mind and dealt with the apoeal himself in 
pursuance of the directions given in the order of 
remand of the High Court and should not have 
sent It back to the District Muusif’s court with an 
order of remand, that the order of remand passed 
by the learned Subordinate Judge does not s^t 

grounds for remanding the suit 
to the Munsifs court. We have perused the order 
ox remand made by this court. It expressly 

dismissal of the suit on the ground 
that the appehant was a minor is set aside and 
that the case is remanded to the learned Subordi- 
nate Judge for aisposal according to law on the 
other questions involved in the appeal. If anv 
amendments were to be considered, it would have 
been appropriate and within the province of the 
earned Subordinate Judge himself to co^yde? 
those amen^ents and either allow or disXw 

opportunities to the parties 
Of doing so, the learned 
Subordinate Judge has actually remanded the 

think District Munsif. We do not 

dhections ^^^ordance with the 

havTng done sa "" in 

(15) The learned counsel for the aDO^llanf 
further raised the point that when the "suit went 
before the learned District Munsif he acted im^ 
properly m allowing the amendment which was 
m direct contravention of the respondent's If 

3 Of his wrS statement 
In the plaint originally filed, reliance has 

o the sXjuen t" acJ 

sahib as triXi appointing Rahamtullah 

omup as trustee in place of his wife (jhn^p Rihi 

who was originally appointed by him and ^the 

further power given to him to appoint a person aq 

fhprp^^^^ place. In paragraph 7 of the p aint 
there is an averment to the effect that the it'a 

sZ®h w the appellant and Raham Sfa' 

sahib was very amicable and the said Rahami 

in tha" beS «®ecuted ^aXd daUd'^fs 1926 ''Tn 

appeK L^hThSta'^^Trl^^te'e^ o?K^os^"^ 

ave'^entlhat "undL" ''tle^^d 

natuUah in favour of executed by Raha- 

Rahamatullah and his he^rs 

had no manner of right whatever of 

rrs S" ,r .rai 

the appellant at any time TsVainfi ' 

ments, in the plainl paragraph ®3 of tiS. ™ ■ 

statement, which aloie is mSerial fo^ written ; 

of this second appeal, is to“thSoXf eVecP'^" i 
ITiis defendant admits the execution \u 1 
deed of 12-7-1917 by Shaik R^Xua SalHh ^ 
but as regards the contents thi?eof he he« ' 
leave to refer to the document itsPif in ^ 

of ° the contained 1^ paragr^^h 5 ^ 

of the plamt. Ihe ^id Rahamatuilah Sahih I 
appomted trustee in the year 1923 or there. ^ 
about as mentioned in plaint paragraph 6/- ^ 

written statement that the appluant had teen 1 
removed from his office, that it was incoirect to b 
contend that the appellant could not be r7mov^ o 
from the office and that it was not true tw i 
RahamatuUah Sahib was not entitled to remwe K 


d him from office. On a proper reading of the 

'® been aUowed b7 thi 

e lea.ned District Munsif it would be clear that the 

having admitted the execuUon of the 

^ endowment, dated 12-7-1917 and having 
^®hance upon the contents of the document 
® HI preference to the allegations contained in 

n paragraph 5 of the plaint and having 1 d 
i fhat Rahamatuilah Sahib was appointed as a 

f thereabouts as men- 

t tioneo in paragraph 6 of the plaint it was nof 

r open to the respondent to go back upon the admi"^ 

■ Sion contained in his written statement a 

i test that Rahamatuilah. the fouler had n? powe; 

^ under the original document, or under the 

sujsequent documents, to appoint a tnistee in his 
; place.. We do not think that the learned District 
' having aUowed the amenf 

' P°^f^ raised in the amendment havino- 

; alieady been pleaded in the plaint and also in 
• the written statement in the manner sfown i 

■ above. It was not proper on th" mri 

‘ denT^to Munsif to have allowed the respon- 

dent to raise an amendment which was a dirprf 
negation of his own admission in the wS 
stoement We do not think that we can uphold 

allowed bv the' 

it er thit‘f f circumstances. How- 

e\er mat be, in the view we have taken of the 

hereinafter v^ do not 
think that there is any material prejudice caused 

amendment having been 

execution of Ex. Hi it Irancinirpc 
sicm-hv ?n“thf himself furnished 

STb ™ st?puS^ that' security 

should be taken for the said amount it i*? how 

thf sometime after 

namPlt rh^nc the wife of the founder, 

namely, Clhouse Bibi, was not in a fit position to 

o^Ybo^^t 1923'" ihf “ thc«upom in 

committee of supervision an- 

pomted the founder RahamatuUa himself as a 
trustee m place of his wife and that he was also 

appoint a trustee in his place 
necessary. No document has been 
produced m support of what exactly was done bv 
the coimnittee consequent upon GhousfBibf the 

wife having ceased to be in a position 
to discharge the duties of a trustee. The resDon- 
dent admitted that the founder was appointed a 

admU that 

the said fender was authorised to apnoint a 
trustee by the committee in the year 1923 For 
supporting this contention, the Appellant relTed 
upon the minutes book of the coinmiftp^^ it- t 
according to him contained thf resobirinn 

also authorising him to appoint a tmiflo f 

minutes book by the ^pondent°bY*iS?iin^ ttie 
necessary notices but it was of no avail rYc- 

pondent admitted having had the custody of ttl' 

teYb*? resolution book for^Letime 

nY “ anXr L7rnameTy.'S‘‘f 

No. 137 of 1935, was not taken return of bv thp 

he applied for it as early al 
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sif’s Court thereon. This exhibit shows that the 
respondent's application for return of the resolu- 
tion book was rejected on the ground that it 
was filed by a witness into Court and that he 
was not entitled to claim a return of it. 

(181 The relevancy of this minutes book, irres- 
pective of the fact that it has been suppressed by 
the respondeat or that the appellant did not him- 
self take steps to secure it from the Court by 
necessary process of law, after having come to 
know that it was filed in O. S. No. 137 of 1935, 
arises only in regard to the point as to whether 
the founder, who was admittedly appointed a 
trustee had or had not the power to appoint 
another trustee in his place. The appellant wants 
to rely upon the minutes book for the purpose of 
showing that the founder had the power to appoint 
a trustee and the respondent contends that the 
founder v/as not authorised by the committee to 
appoint any successor to him in the office of 
tnjsteeship. It is a well known proposition of 
Islamic Law that the wakif has the power to 
appoint the first Mutavalli and also to provide for 
succession to the office of Mutavalli. The wakif 
also may nominate his successors by name, or in- 
dicate the class together with their qualifications, 
from whom the mutavalli may be appointed and 
may also invest the mutavalli with a power to 
nominate a successor after his death or relinquish- 
ment of office (Vide paragraph 204 of the “Prin- 
ciples of Mahomedan law” on page 190 by Mulla). 

In this case the founder made provision that a 
mutavalli or the trustee as, it is loosely called, 
should be appointed by the committee of super- 
vision in case the mutavalli appointed by the 
founder refused to act and he also indicated that 
in making such appointment, the choice should be 
confined in the first instance to the relations of 
the founder. In accordance with this provision 
when Ghouse Bibi was not in a fit condition to 
discharge the duties of the mutavalli or the 
trustee, the committee of supervision, as admitted 
by both the parties, appointed the founder him- 
self as the mutavalli or the trustee in succession 
to Ghouse Bibi. It is also a well accepted princi- 
ple of Muslim law that if any person appointed 
as mutavalli dies or refuses to act or is removed 
by the Court or if the office of mutavalli other- 
wise becomes vacant and there is no provision in 
the deed of wakf regarding succession to the office, 
a new mutavalli may be appointed either by the 
founder of the wakf or by his executor if any; if 
there be no executor, the mutavalli for the time 
being may appoint a successor 'on his death-bed’ 
or if no such appointment is made, the Court may 
appoint a mutavalli (vide paragraph 204 of Mullah’s 
“Principles of Mahomedan law” 13th Edn.). Thus, 
It is clear that when a present mutavalli appoints 
a successor in the absence of the founder or his 
executor and in the absence of any provision in 
the wakfnama for succession to the office, the 
mutavalli for the time being may appoint a suc- 
cessor only 'on his death-bed'. He cannot, how- 
ever, do so while he is in good health as distin- 
guished from death illness. The same will be the 
pa'!ition if the office goes by hereditary right 
(vide paragraph 205 at page 193 of Mullah’s Prin- 
ciples of Mahomedan law). This proposition has 
been uniformly accepted by all authors on Isla^ 
mic Jurisprudence. Tliat is to say. except on his 
death-bed, i.e., when he is suffering from Mar-zul- 
maut, the mutavalli for the time being cannot ap- 
point a successor. 

At page 620 in paragraph 492 of his book 
“Mahomedan law” (1950 Edn.) Tyabji observes as 
follows : 

“In the absence of any exprass or implied provi- 
sion in the dedication for the appointment of 


successive mutavallis — (i) the wakif is entitled 
to make the appointment; ( 2 ) After the death 
of the wakif, the executor of the wakif or the 
survivor of several executors, is so entitled; (3) 
on the death of the said executor or surviving 
executor, the court may appoint the mutavalli ” 

In paragraph 492-A the learned author observ^ 
thus : 

“Subject to Ss. 492 and 492-F it will generaUy be 
presumed that the mutavalli is empowered im- 
der the dedication to appoint a successor to him- 
self. There is no such power of appointment in 

the congregation or devotees as such” 

In paragraph 492-P, the learned author observed : 
“The mutavalli may. in accordance with S. 492-A, 
appoint a successor to succeed him at his death, 
but cannot validly transfer his office to another 
during his lifetime. An apiwintment or nomina- 
tion made during the lifetime of the mutavaUi 
is revocable like other testamentary disposi- 
tions.” 

So also in paragraph 328 on page 355 of Wilson’s 
Anglo Mahomedan law (5th Edn.) the learned 
author observes as follows: 

“The mode of succession to the office of mutavalli 
is usually defined in the deed of endowment. If 
it has not been so defined, and if the intention 
of the founder cannot be inferred from usage, 
the right of appointing a succcvssor when a 
vacancy occurs in (1) the founder, if still liv^; 
(2) his executor if any, then, except as provided 
in the next section, i.e., S. 329; (3) the court 
(other than a Small Cause Court) which exer- 
cises ordinary civil jurisdiction over the local 
area within which the dedicated property is 
situated.” 

In paragraph 329, the same author states: 

“After the death of tlie founder, and of his exe- 
cutor, if any, and if no order of succession has 
been indicated in the deed of endowment, the 
Mutavalli, for the time being may appoint his 
own successor by will. But an order of the 
court is necessary in order to complete the title 
of the testamentary successor to the emoluments 
enjoyed by his pr^ecessor. 

A mutavalli has no power to transfer the office 
to another person while he is himself alive and 
in good health, unless such a power was ex- 
pressly conferred upon him by the founder or by 
the court that appointed him.” 

(19) The learned counsel for the respondent 
places reliance upon the passages quoted above 
and urges that in so far as Rahamatullah Sahib 
has been himself a mutavalli appointed by the 
committee of supervision under Ex. Ill, he could 
not have validly appointed the appellant as muta- 
valli during his lifetime and that there is no evi- 
dence that when the appointment of the appel- 
lant was made, the late Rahamatullah Sahib, the 
outgoing trustee-mu tavalli was on his death-bed. 
Both the courts below have concurred with this 
position taken up by the respondent and have 
held that the appointment of the appellant as 
mutavalli or trustee was not valid as Rahamatullah 
Sahib could not delegate the authority to another 
during his lifetime. While accepting this position 
of the respondent, both the Courts below have 
also held at the same time that the claim of the 
respondent himself that he was the validly appoint- 
ed mutavalli by the same outgoing mutavaJli as 
his successor namely by Rahamatullah Sahib could 
not also be upheld, as the mutavalU had not the 
power to appoint his successor while he was in 
good health. The result is that the wakf is left 
without a mutavalli to manage its affairs. 

(20) So far as the legal position goes, it cannot 
be disputed that a mutavalli as such cannot app<fint 
his successor unless he is on his death-bed or thare 
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IS a provision in the wakfnama as to how the 
office of the mutavaUi should be filled up when 
vacancies arise or the wakfnama expressly autho- 
ns^ the mutavaUi to appoint his successor. But 
in this second appeal, both the courts below have 
Ignored a very important aspect of the case, name- 
ly, that in the present case, Rahamatullah Sahib 
under whom both the appellant as well as the 
respondent have claimed a right to the office of 
mutavaUiship has been himself the founder and 
had vested the power of appointing a mutavalU in 
the committee of supervision and had at the 
same time reserved to himself the power as 
founder to appoint a trustee overriding the powers 
given to the committee. Therefore when he was 
appointmg either the appellant or the responded 
as mutavaUi, he must be deemed to be acting as 
such founder, irrespective of the fac? tha^ thi 

appointed him as a trustee 
with or without power to appoint his successor in 
or about 1923, when Ghouse Bibi, the firs^an^in " 
ed trustee or mutavaUi, was not in a positi^ to 

question is as to whe- 

^ the said Rahamatullah 

under eTp appellant in the first instance 

under Ex C and later on the respondent under 

RahamatuUah had ceased to be 
the founder and whether he v/as in anv wav 
preven^ from exercising his rights as a founder 

contingencies arose which 
opinion his acting as a founder in 

it cannot argued SO 

reserved to himself the power if 

nnf IZ ^^self as the mutavalU, that he could 
not exercise such power simply because the com 

mittTO Of supervision had intervened or tLrhe 

«ttee forTtta a ^ ^ 

question which arises then is whether 

iSjour endowment in’ 

rrr tw +U uiosque, he had reserved to himself 
OT not the power to appoint any trustee for ad 

wh^n he j?® Properties as and 

th^ so, notwithstanding 

vesting of such a power in a committee of 
superv^ion. Reference in this connection has to 

to teoSh i5S 

all the powers of a founder including those ^f 

K m cmoot b. so coArusd S U toiSrt m 
such reserve power. We do not think St 
can agree with this contention. iL our optaZ 
a proper construction of the said recitaLs in 

graph 9 of EX. ni would lea^to n^ K 
conclusion than that the wakif as such had ^ 

^rved to himself the necessary power to anooint 
himself as mutavaUi or appoint ^her trastera Tn 
case the administration of the wakf needed such 
resumption of the management and fresh appoint- 
ment of trustees. 

(22) Even apart from Ex. Ill, the documenf 
Ex. C dated 1-5-1926, which is relied upon by the 


appeUant as being a deed under which he was him- 
seh appointed as the mutavaUi after the founder 
had resumed the management of the trust him- 
^If for a sliort period, throv/s abundant light on 

Im ‘‘let'^out ‘J®*' iiad in mind when 

i^ecitais contained in paragraph 9 

1 indication of his such 

intention and purpose is to be found in what he 

himseif has stated m toe recitals contained in Ex 

the ?oii“oS„r;scr‘ ‘“““I “ 

‘•Givmg away my lands and other properties to 
Muhideenia Musjid in the vUlage of Damara- 
madugu, I have reserved to myself in the deed of 
settlenient executed on 12th July 1917 and re- 
gistered on 17to July 1917 in the office of the 
Sub-Registrar of Butchireddipalem, the right to 
look alter the work remaining as the trustee of 

to appoint a trustee to 
look after toe work in my stead. I am by 

I* present trustee of the Mohideenia 

vUlage of Damaramadugu.” 
The document then goes on to set out the 
in . he IS appointing the appeUant as 

to^t^ifp ® effect 

that he the founder, is wanting in abUity to attend 

amont management as a trustee and that 

is capable 

lintTnn^p® .*^rustee, that as the appel- 

l^ant is under his supervision being educated at his 

helping him in his work and 

^ trustee and as he possesses 
good benaviour and character, the founder has 
on his own security, appointed him as the trusted 

1-7-1928. This document also 

^ appeUant to 
w nf^®^ manager in consultation with the 
committee of supervision in his place for a period 

ditinJf^iimt^^H ^th® necessary and the con- 

ditions justified the same. In our opinion, in the 

Ex. Ill, and those contained 
^ ^ futile for the respondent to contend 

mat the founder having appointed a committee 
and a trustee, had exhausted his rights as founder 
or, in the alternative, having reserved the power 
to become himself the trustee, he could not ap- 
f»int a further trustee in his place. If it were 
the case that Rahamatullah Sahib was merely a 
t^tee appointed by the committee without anv 
other capacity left in him, and without power to 
appomt any successor to him, there might be some 
semblance of force in the argument that he having 
been appointed the trustee by the committee, can- 
not himself delegate his power to another trustee 
But It cannot be ignored that the committee of 
suj^^ision derives its authority from the founder 
and that the founder had by no means obliterated 
himself from intervening at the right moment in 
the mterests of the wakf. 

(24) In actual fact, we find that the foundpr 
Rahamatullah Sahib has reserved for himself even 
to dispense with the committee and also to 
pense with all other formalities when he fi^ 
that the management of the trust or thofe pe^ 

Im with toe 

to carry out 
J^®*’®tore, when the said Rahama- 
appointed the trustee in 1923 by 

found 3 years thereafter, he 

necessary for him to intervene 

g?a1>h 9 ^ Ex^ ITT ®^®H® t^nn in para- 

grapn y of Ex. m, and when he mentions in such 

clear terms as are found in Ex. C th^at he hS 

reserved by him, we do not 
there is any pomt in the contentmn 

that Rahamatullah Sahib was merely a tmrtr n 

by the committee ^atTe did not ha^ 
the power to appoint his successor and did not 
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possess the powers of a founder when he executed 
Ex: C in favour of the appellant. There is nothing 
placed before us to show in contradistinction to 
paragraph 9 of Ex. Ill that he had ceased to be 
the founder and had lost his powers as such, 
simply because he had appointed a committee and 
that the committee had in turn appBnted him as 
a tnistee in 1923. It is clear to our mind that in 
spite of the committee having appointed him as 
ii'ustee in 1923, assuming that that was the case, 
in the absence of production of the minutes book, 
which alone could have supported the actual 
terms of the appointment, his action, as evidenced 
by Ex. C in 1926 in having assumed for himself 
the powers of the founder, points only to the 
fact that he had exercised such powers as a 
founder which powers he had reserved for himself 
in Ex. Ill paragraph 9. 

(25) The Islamic law is clear on the question 
that when a founder has reserved to himself the 
power to assume the management of a wakf, 
which he creates, on finding that the committee 
of supervision, or other managers, or office bearers, 
have not discharged their duties, he has the un- 
fettered right to assume the management of the 
trust himself or to appoint another trustee in his 
discretion for the proper management of the trust. 
Paragraph 204 at page 190 of Mullah’s "Principles 
of Mohamedan law" already referred to above, 
sets out the position of Muslim law on this point. 
Even so. paragraph 495 B of Tyabji’s Mohamedan 
Law, 1940 Edn. states as follows: 

"The wakif or his executor on appointing him- 
self as the mutavalli or acting as such, retains 

the power of transferring office to another un- 
der Ss. 492 and 495.” 

In Islamic law, as already observed, there is 
nothing illegal for the founder to constitute him- 
seif as mutavalli when he creates a wakf and 
also to determine the mode of succession to the 
office of mutavalli in the deed of endowment 
executed by him. Though the mutavalli has no 
power to transfer the office to another person 
while he is himself alive and in good health, still, 
if such a power is expressly conferred upon him 
by the founder or by the court that appoints him, 
such a mutavalli has himself the power to appoint 
his successor. This position has been clearly set 
forth by all the original authorities on Islamic 
jurisprudence referred to in the text books of 
Muslim law and it is unnecessary to cite them in 
this judgment. 

(26) In addition to these, the decision on the 
question whether the founder of an endowment 
could reserve to himself the power to resume the 
management and appoint a mutavalli if he thinks 
fit and proper to do so as reported in — ‘All Aghar 
V. Farid Uddin’, AIR 1947 All 261 (B) cited by the 
learned counsel for the appellant is in point. In 
that decision, the learned Judges have reviewed 
the entire original and later authorities on Islamic 
law relating to wakfs and the powers of wakifs 
and mutavallis. and we are in entire agreement 
with the opinion expressed therein. We should 
like to emphasise in particular the passage quoted 
from the Rt. Honourable Amir Ali’s Mohamedan 
law in the said judgment. The passages quoted 
therein clearly lay down that it is lawful for the 
wakif to reserve the management of the endow- 
ment for himself: and once he has reserved to 
himself the right of such management of the 
trust, it follows that he has the power of appoint- 
ing a mutavalU during his lifetime whenever he 
likes. In this case, in our opinion, this is exactly 
what the founder Rahamatullah had done when 
lie appointed the appellant, under the document 
Ex. C. 


The present is not the case where the wakif did 
not appoint a mutavalli; nor is it the case where 
he had in the first instance constituted himself 
as the mutavalli: nor is it even the case that he 
had left the office of mutavalli without being 
filled up. On the other hand, this is a case where 
the wakif had expressly reserved to himself the 
power to resume the management of the trust 
whenever the need arose and to appoint a muta- 
valU either in himself or any other person when 
he thought it necessary in the best interests of 
the wakf. Therefore it follows that when he was 
executing the document in 1926 in favour of the 
appellant, whereby he appointed the appellant to 
be the trustee to function from 1928 onwards, it 
was a clear case where the wakif was exercising the 
powers which he had reserved to himself under 
the original document creating the endowment, 
viz., Ex. Ill and there can be no valid objection 
to his having exercised such power, in the interests 
of the wakf as would appear from Ex. C. In such 
circumstances, we are of opinion that the appoint- 
ment of the appellant by the said RdhamatuUah 
Sahib, the founder cannot, by any means, be dis- 
puted to be invalid or improper. On the other 
hand, we think that the appointment of the ap* 
pellant as a mutavalli in succession to the wal^ 
under document Ex. C is a valid and a proper 
appointment. The app>ellant would consequently 
be entitled to a declaration in that behalf as prayed 
for. 

(27) It is in evidence and has been found by the 
Courts below that the appellant, after his appoint- 
ment as a mutavalli assumed charge of the office 
from 1928 onwards and continued to be in manage- 
ment and possession of the properties belonging 
to the wakf for a considerable number of years 
without any protest or objection from the com- 
mittee of supervision. This might mean either 
that the committee, if then in existence, had ac- 
quiesced in the appointment of the appellant or 
that the committee had become defunct by then. 
Whatever that be, there is no reason why the 
finding of the Courts below that the appellant 
has been in such possession of the properties and 
has exercised the duties of a tnistee or mutavalli 
of the mosque should not be upheld as correct. 

(28) When once it is held that the appellant 
was the legally appointed mutavalU in place of the 
founder himself and that he was functioning as 
such trustee by virtue of the said appointment, 
the question then arises as to the circumstances 
in which the appellant could be held to have 
ceased to be such mutavalli or trustee If such was 
over the case. The evidence does -not show that 
he has at any time or in any manner abandoned 
or refused to perform the duties of a mutavaUi 
having been appointed under the said document 
Ex, C. On the other hand, his claim is that he 
has been continuing in possession of the manage- 
ment of the mosque and its properties until 1933 
when the wakif executed another document, Ex. I, 
in favour of the respondent appointing him as the 
tiTjstee, If the appellant has been in possession 
of tlie properties belonging to the wakf and has 
been in such management having entered into the 
office by a valid and legal appointment and if he 
has neither abandoned nor refused to perform the 
duties of such trusteeship, the question that arises 
for consideration Is whether another trustee could 
be appointed when the appellant himself was the 
trustee. 

The learned counsel for the respondent would 
contend that by appointment of the respondent 
under the document Ex. I it must be presumed 
tliat the appellant had been removed from his 
office as trustee and that the respondent had been 
validly appointed in his stead. If it is a question 
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Of removal of the appellant from his office as 
trustee, then it must be proved that the wakif had 


+ , ■■ * • rr<xi\ix llOM 

thv. light to remove the appellant from his 
office as trustee and that he had been actually so 
removed in a proper and legal manner. As has 
been obsei-ved in paragraph 213 of Mulla’s Moha- 
medan law at page 200. a mutavalli may be re- 
' moved by the Court on proof of misfeasance or 
oreach of trust or if it is found that he is other- 
wise unfit to hold the office, even though the 
lounder may have expressly directed that he should 
not be removed in any case. The ‘founder’ has 
no power after delivery of possession to remov^e a 
mutavalli in any case, unless he has expressly 
reserved such a power in the original deed of wakf 
or in the subsequent deed which he executed iii 
favour of the appellant, viz., Ex. c. Our atten- 
tion has not been drawn to any recitals in the 
original deed, Ex. Ill or in the subsequent deed, 

such a power existed enabling the 

n. mutavalli who had been valid- 

ly appomted and who had been performing his 
duti^ as such. Nor has there been any evidence 
let in to show that there has been any breach 

fhe^nnw- nf niisfeasance or malfeasance on 
the part of the appellant to justify his removal. 

that was raised by the learned 

lant <hd not claim that the appointment of the 

tiffif sahi^had^^^^ the powers which Rahama- 
tulla sahib had. reserved to himseU in Ex III He 

appellant’s case was that the com- 
mittee of supervision, in exercise of the now'^rs 

Sahib^ln appointed RahamatuUah 

^ October 1923 or thereabouts to be a 

tiustee in place of his wife Ghouse Bibi and that 
being the case even though he might have been 

appoint a person as a trustee in 
power offended against the principle 
non-potest delegare’, it is no doubt 
true that in paragraph 6 of the plaint there is 
an averment that the appellant was appoiXd in 

grtht^ in thaTbehaff 

o committee on RahamatuUah Sahib to be 

^ ^0 appoint 

another person as a trustee in his place. But a 

the plaint would show 
that theie is an averment that the appointment 

^ ^ trustee under Ex. c was in 

behalf POwers reserved for him in that 

behalf, and this reservation referred in that para 

graph has reference only to the powSs origiS 

Sment'^E^ 

oocument Ex. ill whereby he as founder could 
exercise the powers of appointing not merely him- 
self as a trustee but also appointing another ^rson 
as his successor perefore, there is urpotofin 
the contention of the learned counsel for the rec- 
pondent that the plaint did not aver that the ori- 

• P-oPer*.^ "ir 

chcu^tances. it must be held that 
the appellant, who has been validly appointed by 
the founder as a successor in the office of muta- 
valh cannot be removed from office and in fact 
has not b^n removed from such office which he 
has been holaing ever since 1928. A perusal of 
Ex. I of 1923 executed in favour of the respondent 
does not disclose that the appellant has been re- 
moved from office, nor does it disclose any valid 
reasons for such removal even if any such removal 
is to be inferred by implication or otherwise from 
the said document. This document on which the 
respondent relies, therefore, in our opinion, is not 
a valid document and could not become o^rative 
in favour of the respondent so long as the appel- 


legally in olBce as mutavalU ap- 
pointed by the founder in exercise of his powers 
as such founder. The findings of the learned Sub- 

pH considered to have been validly appoint- 

ed m a muLavalli have to be upheld and the res- 

fhkf mutavalJi- 

ship of the trust in question. 

(30) In so far as this mutavalliship does not 
nvolve the performance of any reUgious ^ufes! 
ij IS unnecessary for us to consider the point 

whether a non-Muslim could be a 
mutavalli of a wakf in favour of the mosque. The 

liberal enough to permit the appoint-! 
ment of competent non-Muslim as mutavallis in^ 

suitable Muslims so long as such 
mutavalhs are not called upon to perform any re- 

p^uliar feature of Islamic Jurisprudence that it 

not ban either women or non-Muslims being 

2^' acting as trustees or mutavalliste 

endowments so far as the management 

to the secular administration of the 

properties and does not involve the 

^^ties relating to religious or spiri- 
tual services or obligations. 

(31) We should also observe that it is quite un- 
nec^sary for the appeUant to prove title for 

of the properties involved in 
tne suit. In so far as the properties of a wakf 

are vested in God for the benefit of the mosoue 
or any such institution no person, either a trustee 
HM ^utavalli, or a manager, could ever claim 
title to the properties which are vested in God. Any 

niutavaUi holds the properties endowed 

behalf mosque only for and on 

nf™ Institution and cannot, therefore, be' 

arl^eier? properties! 

fn^ I?® vesting is actual vesting in God 

.^^nefit of the institution which functions 
for furthering the spiritual advancement of the 
worshippers in the mosque. The contention there-i 
fore advanced on behalf of the respondent that 
the appellant has failed to prove title to the pro- 
perty in oixier to enable him to obtain a decree 
for possession of the properties has therefore no 
force It is sufficient if the appeUant has suc- 
ceed^ in proving that he has been the validly 
appoints mutavaUi in respect of the endowment 
properties and he has been put in possession by the 
wakif of such properties and their management 
on behalf of the mosque for whose benefit the 
endowment has been created. In this view the 
appellant wiU be entitled to a decree for posses- 
sion of the properties mentioned in the schedules 
to the plaint. The respondent would, therefore 
be considered to be a trespasser and he cannot 
ret^n possession of the said properties, and he 
mil have n^o right or claim in respect of the sama 
On the other hand he having been in possession 
of the said properties and having been receivine 
the rents and profits therefrom, he will be li^e 
to render a true and proper account to the apd- 
laiit who IS held to be the validly appointed muta- 
valU or trustee for the suit endowment and its 
properties as claimed in the plaint. 

(32) There is no point in the argument of the 
learned counsel for the respondent that simply 
^ause the respondent is in possession and is 
functionmg as a trustee, he should be left in 
possession without being disturbed in any manner 
For bemg in possession of properties belonging 
to a trust, it is incumbent upon the respondent 
to prove his claim thereto and in so far as he has 
rwt established any such claim, it cannot be held 
that he can be allowed to continue in possession 
of the properties which should legally be handed 
over to the appeUant, who has asked for a declara- 
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tion of his right to be the mutavalli and also for 
possession of the same and for accounts. 

(33) In the result, we find that the appellant has 
succeeded in establishing his rights to the reliefs 
he prayed for against the respondent in his plaint, 
and this second appeal will have therefore to be 
allowed while setting aside the decisions of the 
Courts below. In the circumstances each of the 
parties will bear his costs throughout. Any costs 
already recovered by any party will be refunded 
to the party from whom the same has been re- 
covered. 

B/R.G.D. Appeal allowed. 
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AHMAD SAYEED JJ. 

Palagani Balarami Reddy, Petitioner v. 
Shaik Masthan Saheb, Respondent. 

Civil Misc. Petn. No. 1440 of 1953, D/- 18-3- 
1953. 

Constitution of India, Art. 133(1) (a) — 
CivU P. C. (1908), S. 110(1) — Value of sub- 
ject-matter of dispute. 

Where in a suit for a declaration that 
the plaintiff is a validly appointed trustee 
of certain mosque and that the appoint- 
ment of the defendant was void and in- 
operative, there is an ancillary prayer for 
recovery of possession of properties and 
sums of money on a rendition of accounts, 
and a prayer for a permanent injunction 
restraining the defendant and his men 
from interfering with the plaintiff’s right 
to manage the mosque and its endow- 
ments, the essential subject matter of the 
suit is the post of trusteeship of the mos- 
que and nothing more. If it is found that 
the plaintiff is the validly appointed trus- 
tee, then automatically the other reliefs 
follow. As the subject matter of the dis- 
pute is clearly the trusteeship and not any 
property and it is incapable of valuation, 
para (1) of S. 110, Civil P. C. and sub-cl. 

(a) of Art. 133(1) of the Constitution do 
not apply. AIR 1916 Mad 985, Rel, on; 
Case law referred. (Paras 1, 2, 3) 

Anno: C. P. C.. S. 110 N. 8, 11. 

O. Chinnappa Reddi, for Petitioner; K. 
Umamaheswaram, for Alladi Kuppuswami, 
for Respondent, 

CASES CITED : 
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(B) (’30) AIR 1930 PC 44: 53 Mad 167 (PC) 

(C) (’18) AIR 1918 Mad 632: 6 Mad LW 12 

(D) (’35) AIR 1935 Rang 113: 13 Rang 123 

(E) (’51) AIR 1951 Mad 723: 1951-1 Mad LJ 
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(F) (’49) AIR 1949 Pat 448: 27 Pat 237 
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GOVINDA MENON J. : There is no dispute 
that the wakf in question relates to property 
worth more than Rs. 50,000 as the same has 
been conceded by both the parties. But the 
question that has been decided in the second 
appeal is with respect to the trusteeship of the 
Mohideenia mosque in the village of Dama- 
ramadugu, Kovur taluk, Nellore district. We 
have found that the plaintiff-respondent is en- 
titled to the trusteeship and the subject matter 
of the appeal to the Supreme Court is whether 
the plaintiff has the right to function as such. 
Such being the case, it cannot be said that the 
subject matter of the suit is capable of valua- 


tion and as such para (1) of S. 110, Civil P. C. 
and Cl. (I) (a) of Art. 133 of the Constitution 
cannot, in strict terms, apply. But what is 
contended for the petitioner is that in the 
plaint the relief asked for includes, in addition 
to the prayer for a declaration that the plain- 
tiff is a validly appointed trustee of the 
Moheedeenia mosque and that the appointment 
of the defendant was void and inoperative, an- 
other prayer for the recovery of possession of 
the properties endowed to the mosque and the 
sums of money which may be found due from 
the defendant on a proper rendition of accounts 
by him for the period of his posse.ssion of the 
properties. Under these circumstances we are 
asked to say that the possession of property 
worth about Rs. 50,000 is the value of the sub- 
ject matter of the proceedings and since the 
judgment and decree of the High Court have 
reversed the judgment and decree of the lower 
appellate Court, the petitioner is entitled to a 
certificate for leave to appeal to the Supreme 
Court of India. 

(2) In our opinion this contention cannot be 
accepted for, though there is an ancillary 
prayer for recovery of possession of properties! 
and sums of money on a rendition of accounts,! 
and a prayer for a permanent injunction re-l 
straining the defendant and his men from in-l 
terfering with the plaintiff’s right to manage I 
the mosque and its endowments, still the essen-l 
tial subject matter of the suit is the post ofj 
trusteeship of the mosque and nothing more.j 
If it is found that the plaintiff is the validly 
appointed trustee, then automatically the other 
reliefs follow. If, on the other hand, the plain- 
tiff’s title as trustee is negatived, then the 
other reliefs cannot be granted. Therefore we 
have to take it that the real relief asked for 
is with respect to trusteeship and if that is 
so, cl. (I) (a) of Art. 133 of the Constitution 
cannot be invoked. But it is contended that 
the judgment, decree or final order involves 
directly or indirectly some claim or question 
respecting property of that value and since 
there is a reversing judgment even if the ap- 
peal does not involve any substantial question, 
of law, still the appellant is entitled to be 
granted leave. Clause (I) (b) of Art. 133 of 
the Constitution is in ‘pari materia* with para 
2 of S. 110, Civil P. C. and that statutory pro- 
vision has been the subject of construction in 
this Court. The trend of decisions of this Court 
has been to the effect that para (1) applies to 
cases where the decree awards a particular 
sum, or property of a particular value or re- 
fuses that relief. That is, where the subject 
matter of the dispute is of a particular value. 

In — ‘Subramania Aiyar v. SellammaV, AIR 
1916 Mad 985 at p. 988 (A), Srinivasa Ayyan- 
gar J. observes as follows : 

“In my judgment the first clause applies to 
cases where the decree awards a particular 
sum, or property of a particular value or 
refuses that relief (i.e.) to cases where the 
object matter in dispute is of a particular 
value. In fact the words 'objects in dispute 
are used in the provisions relating to ap- 
peals from Guernsey. If the operation of the 
decision is confined only to the particular 
object matter, cl. (2) does not apply, and un- 
less the case satisfied the conditions in cl. (1) 
there is no right of appeal. If the decision 
beyond awarding relief in respect of the par- 
ticular object matter of the suit affects 
rights in other properties, cl. (2) would ap-^ 
ply; also if the matter in dispute is 
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® incapable of valuation as in the 

fsf Thi (2) may apply ” 

Pri£ ® decision has been approved by the 
Privy Council in — ‘Mangamma v Maha 
lakshmamma’, AIR 1930 PC 44 

the^ plaintiffs brought rsuif for declaraton'n? 
their right to have their lands irrigated from 
certain tank and from a channel and thf» finH 

m| of the . lower Courts was that the'^^d^trt 

”f ®S‘o' S JiT •"’S I' ™u'S%S 

€d were worth more than that ^sum^ jrrigat- 

satisxy the requirements either of the first or 
the second clause of S. 110 Civil P r 

f"* y»l»® M the subjert Lite?' 0/ S 

‘?ari=ic' ^ hence no leave shall be "ranted 
of thf Observations at page 14 

in pertinent. He say! • 

t in construing the word ‘Dronertv' in 
para 2, we cannot lose sight of nar^ i cP 
to which the second is an'^alfernaW* 

f^^operty’ m para 2 of S 110 means 

iPfsHsl'SfHS 

We may ^so refer ^ the observations of Page 

Hef - 

.s i‘o.s. res I* E4“ 

Madras'" ® "‘auT- ' ‘Sati^l" la^lT’'’ ^ 

Nagpur Bank Association^ AIR 

Satyanaraytnf RaS aL^^ChaO°dta Sf j/ 

?us^a^AiS°i9TIVaV9^8t 

which followed the same ^mid a^sfOhar ^con® 
elusion was arrived at. It is clpar 

subject matter of the dispute is tL trusteesWn 

and not any property and therefore nara n? 

of S. no, Civil P. C. and sub-cl fal nf A^nV 

133(1) of the Constitution also Would n^On’ 

ply. We do not think that the case involves 
any subs^ntial question of law. nvoives 

(4) This petition is not maintainable and is 
therefore dismissed. ^ 

A/D.R.R. Petition dismissed. 
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other, Respondents. 


Writ Petn. No. 92 of 1953, D/- 1-5-1953 

ciw’i. ““T.n's''r Th2S“'’sT 

( 2 ) (b) _ EieettoV V?cichklm2 “ “* 

Section 12(7) in terms confers on thf> 
Revenue Divisional Oiiicers a power to 
convene meeting only for the election nf 
chairman and on its true constrSn if 
does not confer any power on him to con^ 

anTTf thf "br "dS 

s 12171 Conferred on him by 

k 1+ therefore there is no conflict 

aWh^ r'SSb r£iS“ 

tills orSllTS. 

— Madras District IVTimi 

ElecRonSs 

(1950) Art 226R ~ ^Constitution of India 

Non-compliance with election rulec 

Se°ctl‘’nnf settinFaside an 

had been materially affected therPhv 

ATt> rnandatory or directorv 

M^(19fo)’^2®KB®m-?®AT°T?^ CT 

i?**, i,iyj.u; ^ KB 165: AIR 1QP3 Mq/I 

and AIR 1925 Mad 8^, Ref. ^ (K i?J 

The question whether the result of anv 
particular election has been materiallv 

to^Thl^ be determined with reference 

to the facts and circumstances as thpv 
stood on the date of the election and it i? 

not sufficient to set 331^ the elec?L on 

It being shown that if thFelectfnn 

been held at a later Vteth^l^nt 

been're^^SSieT'"" '^°(Para'’??;? 

ouf adfa Commissioner with- 

?e°suTtro?Hr"^ ^ thi 

nn^ +hl .f the election 

niianno that there was a non-com- 

fha^ ^ mandatory rule it was held 

1 hat there was an error affecting the iuris 

dmtion of the matter and the order passed 

ceedings "for" a "wri? of cSrIri “( A^^a ^iT)' 

In5,rArf2li f-,,'''-' C.„', 

- Nambiyar and B Punvaknti* r'Viia+4-.* 

for Petitioner; K. Rajah Aivar K 4 

CASES CITED : 

<ij 

OrS CJ 696 

of a wrif application for the issue 

• i? c6rtiorari for Quashing thp dpni 

«on of the Subordinate Judge of Kumbakonam 

m O. P. No. 93 of 1952. On 16-9-1952 there 
dpllfty®Tf^Kumhai°" members to the Muni- 

both the petitioner and respondent 1 were re- 

ro^?n5ii^® Councillors. The term of the new 
Councillors was to commence on 1-11-1952 On 

hf office of both the CharrAan aS 

the Vice-Chairman of the Municipality was 
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vacant and accordingly the Revenue Divisional 
Officer, acting under the provisions of S. 12(7), 
District Municipalities Act, issued a n 9 tice. 
Ex. A convening a meeting of the Councillors 
for election of Chairman at 4 p. m. on 12-11- 
1952. At the same time he issued another 
notice. Ex. A-2 convening a meeting of the 
Councillors at 6 p. m. on the same date for the 
election of Vice-Chairman. The Councillors duly 
met on 12-11-1952 at 4 p. m. and elected a 
Chairman. At 6 p.m. all of them again met and 
proceeded to elect a Vice-Chairman. This meet- 
ing was presided over by the Councillor who 
had been elected as Chairman at the meeting 
held at 4 p. m. There were two candidates 
lor election to the office of Vice-Chairman, the 
petitioner and respondent 1. It must be men- 
tioned that all the Municipal Councillors, 32 
in number were present at this meeting, that 
the two candidates refrained from voting and 
that 4 other members did not record their votes. 
'Out of the 26 who voted, 13 were in favour of 
the petitioner & 13 in favour of respondent 1. 
There being a tie, there was a drawing of lots 
& therein the petitioner was declared elected. 
Respondent 1 then filed O. P. No. 93 of 1^52 
for setting aside the election on the grourid that 
the Revenue Divisional Officer had no authority 
to convene a meeting for the election of Vice- 
Chairman and that the election held at 6 p. m. 
on 12-11-1952 was accordingly void. On an exa- 
mination of the relevant provisions, the Subor- 
dinate Judge came to the conclusion that the 
Revenue Divisional Officer was not authorised 
to convene a meeting for the election of Vice- 
Chairman and he accordingly set aside the 
election. A question having been raised as to 
whether respondent 1 was not estopped by his 
conduct from disputing the validity of the 
election, he held that the provision of law re- 
lating to the convening of the meeting was 
mandatory, that there could be no estoppel 
against a statute and that the respondent was 
entitled to a declaration that there was no 
meeting in the eye of law and that there was 
no election. In the result, he set aside the 
election of the present petitioner as Vice-Chair- 
man and ordered a fresh election The pre- 
sent application has been taken out for quash- 
ing this order. . 

(2) The first question that arises for deter- 
mination in this petition is whether the Reve- 
nue Divisional Officer had authority to con- 
vene a meeting for the election of Vice-Chair- 
man. The statutory provisions bearing on the 
question are these : S. 12(7), District Munici- 
palities Act runs as follows : 

“When the office of Chairman is vacant or 
the chairman has been continuously absent 
from jurisdiction for more than fifteen days 
or is incapacitated and there is either a 
vacancy in the omcc of vice-chairman or the 
vice-chairman has been continuously absent 
from jurisdiction for more than fifteen days 
or is incapacitated the revenue divisional 
otTicer shall, after giving notice of not less 
than seven clear days to tne councillors, 
<?onvene a meeting for the election of a chair- 
man if there is a vacancy in that office and 
until a new chairman or vice-chairman is 
elected and assumes office or either the chair- 
man or the vice-chairman returns to juris- 
diction or recovers from his inca^city as 
the case may be, the Revenue Divisional 
'Officer shall, notwithstanding anything con- 
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tained in this Act or in the rules or notifi- 
cations thereunder, be ex-officio member and 
chairman of the council.” 

Section 13(a) enacts that “The chairman of the 
municipal council shall make arrangements for 
the election of the vice-chairman”. In exercise 
of the powers conferred by S. 303 (2) (b), the 
Government have framed rules for the con- 
duct of election of chairman and vice-chairman. 
Rule I of these Rules is as follows : 

I (i) The election of Chairman or vice-chair- 
man shall be held in the municipal office by 
the councillors at a meeting specially con- 
vened for the purpose. 

(ii) Such meeting shall be convened as soon 
as possible after the occurrence of the 

vacancy 


(a) in the case of the election of chapman — 

(i) by the Revenue Divisional Officer, in 
cases falling under sub-s. (7) of S. 12 of the 

Slid 

(ii) ’by the Vice-Chairman in other cases; and 

(b) in the case of the election of vice-chair- 
man, by the chairman. Notice of the day and 
hour of meeting shall be given at least seven 
clear days previous to the day of meeting. 

(3) Such meeting shall be pr^ided over 

(a) If held for the election of Chairman, 

(i) in cases falling under sub-s. (D of S. 12 
of the Act, by Revenue Divisional Officer, 

(ii) ^ in other cases, by ^be Vice-chairman, or 
if the vice-chairman himself intends to stand 
as a candidate at the election, or in his ab- 
sence, by a councillor, not intending stand 
as a candidate at the election, chosen 1^ 
meeting to preside for the occasion, and 

(b) if held for the election of vice-chaiman 
by the chairman or in his absence, uy a 
councillor, not intending to stand as a candi- 
date at the election chosen by the meeting 

to preside for the occasion.** 

Section 304(c) provides “that all the rules ^aae 
under S. 303 shall be published in the official 
gazette and upon such publication shall have 
effect as if enacted in this Act**. These are the 
material provisions bearing on the question. 

(3) The contention of Mr. M. K. Nambiar on 
behalf of the petitioner is that on 
there was a vacanev in the office of both the 
chairman and the Vice-chairman of the muni- 
cipality, that S. 12(7) provides that m that 
event the Revenue Divisional Officer is to be 
the ex-officio chairman and that accordingly 
the notice issued by that officer on 1-11-1952 
was in accordance with S. 13(a) which provides 
that the chairman shall make arrangements for 
the election of a vice-chairman. With refer- 
ence to R. I, he argued that S. 12(7) Provides 
that the Revenue Divisional Officer shall be 

the chairman, notwithstanding anything con- 
tained in the rules and that therefore R. I can- 
not prevail as against the positive provisions 

(4) The contention of Mr. K. Rajah Aiyar 
for the respondent is that the power that is 
conferred on the Revenue Divisional t:)mcer 
under S. 12(7) is only to convene a meeting 
for the election of a chairman; that where tne 
election is of a vice-chairman, S. 12(7) has no 
operation; that under R. I, the meeting for tn 
election of a chairman is to be convened by 
the Revenue Divisional Officer when there i 
a vacancy in the office of both the ^hairma 
and vice-chairman under S. 12(7) and by tn 
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vice-chairman in other cases; and that the 
meeting for the election of a vice-chairman 
must be convened only by the chairman. 

(5) It is argued by Mr. M. K. Nambiar that 
S. 12(7) is in two parts, that the first part has 
reference to the matters that are dealt with 
in the earlier portions of the section i.e., the 
election of chairman and the vice-chairman and 
that the second part is general in its scope 
and under that provision the Revenue Divi- 
sional Officer could exercise all the powers of 
a chairman including the power to convene a 
meeting for the election of a vice-chairman. 
But if the second part is a general provision, 
it can have no application in respect of mat- 
ters for which special provision has been made. 
‘Generalia specialibus non derogant.' With refer- 
ence to the right to convene a meeting of coun- 
cillors for the purpose of election, the govern- 
ing provision is the first part and as that autho- 
rises the convening of a meeting only for the 
election of a chairman, it must be taken that 
no power is conferred on the Revenue Divi- 
sional Officer to convene a meeting of coun- 
cillors for the election of a vice-chaii'rnan ‘Ex- 
pressio unius est exclusio alterius’. If the con- 
struction contended for by Mr. Nambiar is to 
be adopted, the words “election of chairman” 
will serve no purpose and will be 'without 
significance. 

(6) Rule I makes a clear distinction between 
■chairman and the Revenue Divisional Officer 
-acting as a statutory chairman under S. 12(7) 
.and therefore under R. I(2)(b) the peison com- 
petent to convene a meeting for the election 
'Of a vice-chairman is not the Revenue Divi- 
■sional Officer acting as chairman under S. 12 

(7), but the chairman. Mr. Nambiar does not 
■seriously dispute that the chairman contem- 
plated by R. I is different from the Revenue 
Divisional Officer who is authorised to exercise 
the powers of a chairman. But he argues that 
as S. 12(7) enacts that the Revenue Divisional 
Officer is to exercise the powers of a chairman 
notwithstanding anything contained in the 
rules, R. I(2)(b) cannot abridge the lights con- 
ferred on him by S. 12(7) and cannot affect 
his rights to convene a meeting for the elec- 
tion of a vice-chairman. That would have been 
so, if S, 12(7) had conferred a right on the 
Revenue Divisional Officer to convene a meet- 
ing for the election of a vice-chairman. But 
in terms it confers on the Revenue Divfsional 
Officer a power to convene meeting only for 
the election of chairman and on its true con- 
struction it does not confer any power on him 
to convene a meeting for the election of vice- 
chairman. Thus, there is no conflict between 
S. 12(7) and R. 1(2) (b). In this view, it is un- 
necessary to refer to the authorities cited by 
Mr. Rajah Iyer that a statute and the rules 
made thereunder should be read together as 
forming one enactment and that the section 
should be interpreted in the light of the rules 
and so as not to render it inoperative. I agree 
with the Subordinate Judge that the Revenue 
Divisional Officer had no authority to convene 
a meeting for the election of a vice-chairman 
and that the notice. Ex. A. 2 is in contraven- 
tion of R- I(2)(b) of the Rules. 

(7) The next question for determination is 
whether the result of the election has been, as 
required by R. 10, materially affected by the 
fact that the meeting was convened not by the 
Chairman but by the Revenue Divisional Officer. 
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The outstanding facts to be borne in mind with 
reference to this aspect of the matter are that at 
the meeting which was actually held cn 12-11-52 
it was the chairman who presided and not the 
Revenue Divisional Officer, that all the Coun- 
cillors were present and participated in the 
meeting and the election was ireld without 
any protest, respondent 1 himself taking an 
active part, consenting to stand for election as 
vice-chairman and taking the chance of his 
being returned as the vice-chairman. It is diffi- 
cult on these facts, to see how the result of 
the election would have been materially affected. 

(8) Mr. K. Rajah Aiyar contends that while 
the question whether the result of the election 
had been materially affected was capable of 
proof when the objection is that the nomina- 
tion paper had been erroneously received or 
that votes had been irregularly recorded, when 
the charge is that the meeting which was held 
on a particular day was illegal, it would be 
impossible, in the very nature of the objection, 
to prove that the results of the election had 
been affected. In such a case, it is argued, it 
would be necessary to take into account the 
position which might conceivably exist at the 
notional point of time when a meeting conven- 
ed in accordance with the rules will proceed 
to hold an election. It was stated that in the 
present case the election was being fought on 
party lines, that after 12-11-1952 three of the 
neutrals joined the party to which respondent 
1 belonged and that if election had been held 
at a later date, the result would have been in 
his favour. Reliance was placed on the state- 
ment of the law in Halsbury’s Laws of Eng- 
land, Vol. 12, page 304, Para 592; Parker on 
Election Agent page 129; and the decision in 
— ‘Woodward v. Sarsons', (1876) 10 CP 733 (A), 
as supporting the position that what the law 
has regard to is the possibility that the result 
of the election might be affected and not proof 
that it was in fact so affected. On this last 
point, Mr. M. K. Nambiar points out that the 
law on the subject is different in India and re- 
lies on the statement of tlie law in Doabia's 
Law of elections page 155. In ‘the Bulandshahr 
case’ (Hammond’s election cases, pages 219 at 
p. 321) it was observed as follows : 

“We have now to form an opinion whether 
the result of the election was materially 
affected by this non-compliance with the 
rules. It was argued for the petitioner that 
he had only to show that it is possible that 
the result might have been affected. We are 
unable to accept this position. S. 42 directs 
us to report that the election is void if in 
our opinion the result of the election was 
materially affected. It does not say that we 
are to declare the election void because the 
result of the election might conceivably have 
been affected.” 

In the ‘Lahore City case’ (Hammond’s Election 
cases p. 469 at page 474) it was observed : 
“Herein lies the difference between the Eng- 
lish Common Law, if it could be applied, as 
we have shown, it cannot — and the Indian 
Statute law, v/hich we must apply; the for- 
mer only requires the creation of a presump- 
tion that the result may have been affected; 
the latter requires the creation of a presump- 
tion that it has been affected.” 

Vide also ‘Patna case’ (Hammond’s election 
cases page 535 at page 537 and Bengal Legis- 


Selva v, Aravamudha (Venlcatarama Aijijar J.) 


Setiiuraja V. Boabd of Revenue (Suhba Mao J .) 


972 Madras 

lative Council case (Indian Election cases by 
Doabia page 368 at page 378). 

(9) On these authorities, it would be neces- 
sary for the respondent to establish that the 
result of the election had been materially affect- 
ed by reason of the fact that the meeting was 
convened not by the chairman but by _ the 
Revenue Divisional Officer. Mr. Rajah 
practically concedes that what all it might he 
possible for him to show is that if the election 
had been held at a later date, he would have 
been returned and argues that that should be 
sufficient to set aside the election. 

(10) I am unable to agree that in deciding 
whether the result of the election has been 

alTected, it is permissible to take into account 
what might happen if the election were to be 
held at a future date. No authority has been 
cited in support of that proposition. On the 
other hand, the language of R. 10 is that an 
election shall be declared void on account of 
non-compliance with the provisions of the Act 
or the rules made thereunder if the result of 
the election has been materially affected there- 
by The election referred to in this rule is the 
election which has been actually held and is 
under challenge; and it would be opposed to 
the language and to the spirit of the provision 
to hold that it could be set aside on a consi- 
deration of the possibilities of a hypothetical 
election to be held at a future date. In my 
opinion, the question whether the result of a 
particular election has been materially affected 
must be determined with reference to the facts 
and circumstances as they stood on the uate 
of the election. In that view, there are abso- 
lutely no grounds for holding that 
of the election which was held on 12-11-1952 
has been materially affected by reason of the 
meeting having been convened by the Reve- 
nue Divisional Officer. The evidence which 
the petitioner gave on this point 
resting reading. ‘He stated that 
the election the party to which he belonged 
had a strength of 17 jn the couned, m wffich 
case, excluding himself, he should have ^ 
votes, whereas he got only 13 votes This 
makes it difficult to accept the theory that the 
party of the respondent acquired fresh acces- 
sion of strength after the date of the 
and that therefore he would have succeeded if 
the election were held on a later date On ^ 
materials, the respondent has failed to prove 
that the result of the election has been mate- 
rially affected by non-compbance with K i. 

(11) It was argued by Mr. R^ioh Ayyar that 
even if the Subordinate Judge had tak^ an 
erroneous view on the construction of R. 10 
and its application, this Court should not inter- 
fere in proceedings by way of Y^^^^^nder Art. 
226 of the Constitution. It is no doubt well-settl- 
ed that mere errors are not grounds Jp^mtejfer- 
ence But in the present case the Subordinate 
Judge has nowhere discussed R. 10 and i^ 
bearing on the question. He has no doubt 
ferred in passing to the question 
result of the election has been materially affect- 
ed but there is no discussion of the evidence 
of the petitioner already referred to and a read- 
ing of the judgment as a whole shows that he 
wfs of the opinion that R. 1 was mandatory 

and that its non-compbance rendered the elec^ 

tion void without more. But it is well-s.ttled 
that non compliance with Election Rules wou d 
be a ground for setting aside the election only 
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if the result of the election had been mate- 
rially affected thereby and tins is so whether 
the rules in question are directory or manda- 
tory. The real point for decision, therefore, is 
not whether the rules are directory or manda- 
tory but whether non-compliance thereof has 
affected the result of the election. The Subor- 
dinate Judge deals with this matter only 
casually and that in my judgment is an error 
which goes to the jurisdiction of the matter 
and calls for interference in these proceedings. 

In — ‘Mahabaleswarappa v. Ramachandra Row’, 
AIR 1936 Mad 669 (B), an Election Commis- 
sioner had set aside an election on the ground 
of irregularities without determining whether 
the result of the election had been materially 
affected, by reason of such irregularities, ven- 
katasubba Rao and Cornish JJ. issued a \mti 
of certiorari quashing that decision on the 
ground that the jurisdiction of the Election 
Commissioner to set aside the election depend- 
ed on his finding that the result of the elec- 
tion had been materially affected by the ir- 
regularities. The decisions in — 
missioner of Income-tax* 2 

and — ‘Rex v. Board of Education*, (1910) 2 
KB 165 at p. 179 (D), were, followed Vide 
also — JAhmad Thambi v. Bosava, AIR 1923 
TVTflrf 2^4 (E) and — ‘Palaniappa Chettiar v, 
Krishnaswami Chettiar*, AIR 1925 Mad 8^ (F> 
wherein on the same principle this Court in- 
terfered under S. 115, Civil P. C. I must ac- 
cordingly hold that the election of the peti- 
tioner is not liable to be sot aside. 

(12) In the result, the order of the Election 
Commissioner is quashed. The pietitioner 
get his costs throughout from respondent 1. 

Advocate’s fee Rs. 100. 

A/M.K.S. Petition allowed. 
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Sethuraja Gounder, Petitioner v. Board of 
Revenue, Chepauk, Madras, represented by the 
Commissioner of Land Revenue, Madras ana 
another. Respondents. 

Writ Petn. No. 468 of 1952, D/- 31-7-1952. 

(a) Limitation Act (1908), S. 5 — AppUra- 

bUity — Suit under S. 14 of Madras Here*- 
tary Village Offices Act — S. 5 has no appli- 
cation for excusing delay in filing smt -- 
(Madras Hereditary Village Offices Act (3 oi 
1895), S. 14). (Para 2) 

Anno: Limitation Act, S. 5 N, 4. 

(b) Constitution of India, Art. 226 — 

of Certiorari — Error apparent on face of re- 
cord — (Madras Hereditary Village Offices 
Act (3 of 1895), S. 14). 

Where the Board of Revenue in an ap- 
peal against an order in a suit under S. 

14, Madras Hereditary Village Offices Act 
wrongly assumed that S. 5, Limitation Act 
applied and therefore the delay in filing 
the suit could be excused: 

Held that the judgment of the Board 
was vitiated by an error apparent on toe 
face of the record and as such was b^bie 
to be quashed. (Paras 2 and 3) 

(c) Constitution of India, Art. 226 — 
tioner registered as headman under 
Madras Hereditary Village Offices Act — 
pendent filing suit to set aside order and w 
get himself registered in his place — Respon- 
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dent succeeding: before first tribunal but fail- 
ing before second tribunal — Revenue Board 
restoring order of first tribunal — Petitioner 

personal interest in applying under 
Ai^ 226 — Juagment in AIR 1953 Mad 94, 
Bistmguished. (Para 5) 

(d) Constitution of India, Art. 226 — Order 
oiuder Madras Hereditary Village Offices Act 
— High Court has jurisdiction to issue writ 

19i>2 SC 64, Foil. (Paras 4 and 7) 

(e) Constitution of India, Art 226 — Suit 
under S. 14, Madras Hereditary Village Offices 

^ j — Appeal to Revenue Board 

Order of Revenue Board is judicial act liable 
to be quashed in appropriate cases — (Mad- 

Village Offices Act (3 of 1895) 

(Para 8) 

■p Aiyar, for Petitioner; V. 

for the State; S. 

7or RespoSt V 2 *^ ' Sastri, 

CASES CITED ; 

^^1952)^^ 244 of 

air 1952 SC 64; 1952-1 Mad LJ 775 

a application for issuing 

a writ of certiorari to quash the order of the 

Ka?appa ° GoSir was the lasf '‘Mimas’' He°ad® 

a, °L£r^d1s1ricnt reSi^enrS 

|e 'sar|unde?^anr^^^^^ 

the adopted son of the said Kalappa Gounder 
was registered to the office. In regard to the 
question whether the petitioner was the adoot- 
ed son of Kalappa Gounder, there was litiga 
^on which finally ended in the High Cmf^ 
The High Court held that he was® no? the 
adopted, son of Kalappa Gounder. Respondent 

of Tq?n ef 3 regulation suit No 1 

m 1950 daiming himself to be next heir of 

Gounder and for his being registered 

dent f shouM Passed orders that®tespom 
aent ^ should be registered in his place. 

The petitioner preferred an anneal to thp 

CoUector of Mathurai. The CoSr aUowed 

the appeal holding that the suit filed bv rec- 

pondent 2 was time barred as the cause o,f 
action arose on 31-12-1945 +vif 

was registered as heltoan and'al "^Ihe^^uR 
was not filed within three years from 
date Against the order of thrCollector 
pondent 2 preferred an anneal 

of Revenue. The Board of Revenue' set a°side 
the order of the Collector and Restored thai 
?u Revenue Divisional Officer and Vi^fi 

suit must be deem- 
ed to have been excused under S 5 T 

tion Act. The petitioner filed tWe ^^ta- 

writ for quashing that order.' “ aforesaid 

(2) Learned counsel for the nefifiAnc.^ 

tended .that the judgment of the Boa^rof Rgl 

face of the record. A perusal nf 
shows that the Revenue Board ILumed'that 
S. 5, Limitation Act would anolv and +1,1 
fore the delay in filing the suR coffid be 
cused. It is not contended that S 5 Limits 

|on Act applies. Ind^d, it is conceded that 

S. 5, Limitation Act has no application for 
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excusing delay in fiUng a suit under 9 la 
Madras Hereditary Village Offices Act. ' 

(3) In the circumstances I must hold that 

there is an error on the face nf th^ a 

the order of the Revenue Board^on the 
following three grounds, (i) The oeriHnnPr 
has no personal^ and present interest and thpr^l 

Court has no jurisdiction to issue a writ 
certiorari under Art 226 of thp 

The act of the Revenue Board i?“ t alSdlelal 
^ (5) The first contention was based unnn a 

s.rTfe'rrsrSiSoS' tis 

j^ied for quashing the order of the Governor 

another person to the Madras 
Council. The learned Judges alter 
citing relevant authoritative decisions pi\ 7 Prt <-» 
he subject, in America and Sand, caTe to 
the conclusion that it was fundamental t^at to 

an application for writ of certiorari, the oeti 
tioner must establish his personal and present 

right. I ana bound by the decision But in 
my view that decision has no relevancy to 
the question to be decided in this call 

wa^''®reSrld Petitioner 

«/rA as a headman under 9 in 

Madras Hereditary Village Offices Act Rp. 

|Sfl."y.Ssi,=SfeSSfl!fsBe”l' 

beL'S‘’'?he'’''S..‘S' ShU'at""#. -"lleS 

Board restored the order of the first trfbnnpi ' 
The result is that respondent 2 was directed to 

no+f+1 impossible to say that the 

petitioner has no personal interest in the mat 

mLr'T?.''’" the aforesaid judgl 

ment. The mere fact that in collateral nrn- 
ceedings he was held to be not the adopted son 
of his deceased maternal grandfather wnni/i 

not really affect the question to be decided ^ 

p,*flf2. ^ with his second contention 

either. Learned counsel’s argument is tbP+ 

the ConstitutTon Of Indto 

In. aiTSiS SU"co»‘,';' iSl beTh"'’!"”* 

?h% ‘ssssL. “r a? 

SfiS' i"rt ’g”" the Sih’TS 

the toenie BoaS A '’atolie" " 

fS .“".'mb?,®?;* "'a'*"' ConTt'I'fVTch 

zr. TSteni® s? t ?„■! 

Sder Art” 22fi'id conferred 

sive ffifnVelirS'r fxtS b^t^e' 

This extraordinary jurisdiction which ^ma^’ 

SLsrsi s s'u rirl 
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It cannot be treated as part oi the jurisdic- 
tion of the law administered in any existing 
High Court, for if so held, it may mean that 
in the case of Courts, which had no power 
to issue a writ previously, fresh power had 
been given and in the case of Courts, which 
had some oower previously, it was an exten- 
sion of that power. It is, therefore, a new 
power conferred on the High Courts to be 
exercised subject to the territorial jurisdic- 
tion. It is not a power which is an appendage 
only to the subject matter dealt with under 
Art. 225. That the High Court has territorial 
jurisdiction over the entire State within which 
it is situated, is also clear from the provi- 
sions of Art. 227. It says that every High 
Court shall have superintendence over all 
Courts and tribunals throughout the territo- 
ries in relation to which it exercises juris- 
diction. The only tribunals which are ex- 
cluded from its superintendence are Courts 
or tribunals constituted by or under any law 
relating to armed forces. 

Article 225 is subject to the provisions of 
the Constitution and therefore subject to the 
provisions of Arts. 226 and 227. The construc- 
tion suggested by the learned counsel for the 
respondents would make Art. 226 subject to 
Art. 225 which the framers of the Constitu- 
tion did not purport to do. The total quantum 
of, nower of the Parliament to enact laws is 
dealt with in Art. 245 and distribution in 
Art. 246. Article 245 clearly says that the 
power of the Parliament to make any 
laws for the whole or any part of the territory 
of India is subject to the provisions of the 
Constitution and is, therefore, subject to the 
provisions of Arts. 226 and 227. The Parlia- 
ment cannot, therefore, make a law in dero- 
gation of the provisions of Art. 226.” 

(7) Later on I observed: 

'Tt is. therefore, clear that the power confined 
to the territorial jurisdiction of the High 
Court cannot be taken away by the Parlia- 
ment by enacting laws, removing a particular 
subject matter from the jurisdiction of the 
High Court. So long as the territorial 
jurisdiction subsists, its unlimited power 
Issts/^ 

Venkatarama Ayyar J. also agreed with me. 
Following that judgment, I reject the contention 
of the learned counsel. 

(8) In my view, there are no merits either 
in the third point. The argument is that the 
order of the Revenue Board in second appeal 
is not a judicial act. The connotation of the 
word “judicial” has been laid down in innume- 
rable decisions. Two of the important tests are; 

(1) whether the order affects the rights of a 
party and, (2) whether there is a duty on the 
part of the tribunal to dispose of the case 
judicially. Applying these two tests, I find it 
very difficult to say that the order of the 
Revenue Board is not a judicial act. Respon- 
dent 2 filed a suit under S. 13, Madras Here- 
ditary Village Offices Act for getting himself 
registered as a headman. 

Under the Act there are a heirarchy of 
tribunals. There is an appeal from the Revenue 
Divisional Officer to the Collector and from 
him to the Revenue Board. The Act also pre- 
scribes a period of limitation. The procedure 
for disposing of the suit is similar to that in 
other suits. Oral and documentary evidence 
could be adduced. The tribunal, on considering 
the evidence, comes to the conclusion whether 
the plaintiff has established his right. This 


decision is subject to appeal and second appeal. 

It is therefore clear that the Revenue Board 
is bound to follow judicial procedure and its 
decision affects the right of parties. I must, 
therefore, hold that the order of the Revenue 
Board is a judicial act liable to be quashed in 
appropriate cases. 

(9) It is then contended by learned counsel 
that though it is not possible for him to sustain 
the judgment of the Revenue Board on the 
ground given by them, he could sustain it on 
a dilXerent ground. He argues that the suit was 
filed within three years from the date when 
the cause of action accrued and the date of 
the cause of action is the date when the High 
Court finally held that the petitioner was not 
the adopted son. I do not propose to express 
my opinion on this question. It should not be 
understood that I have decided this point even 

impliedly. „ , . 

(10) The order of the Revenue Board is 

hereby quashed and the Board is directed to 
dispose of the appeal in accordance with law. 
Respondent 2 will pay the costs of the 
petitioner. 

A/V.R.B. Order quashed. 
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RAMASWAMI J. 

In the matter of S. R. No. 8238 of 1953, 

S. R. No. 8238 of 1953, D/- 1-5-1953. 

Drugs Act (1940), S. 12 — Drugs Rules 
(1945), R. 29 — Order of Drugs Controller 
cancelling import license — Appeal to High 
Court — (General Clauses Act (1897), S, 3 
(15)). 

In view of S. 3 (15), General Clauses Act 
the High Court is a District Court within 
the meaning of the Drugs Rules and hence 
an aggrieved party has a right to prefer a 
civil miscellaneous appeal in the High 
Court against an order of the Drugs Con- 
troller of India cancelling the import licence 
granted to him. (Paras 1, 4 and 6) 

Anno: General Clauses Act, S. 3 N. 4. 

T. T. Srinivasan and A. N. Rangaswami, for 

Appellant. 

CASES CITED: 

(A) (*30) AIR 1930 Mad 779: 59 Mad LJ 17 

(B) C89) 16 Ind App 156: 13 Bom 520 (PC) 

JUDGMENT: The main question that arises 
for consideration in this matter is whether 
under the Drugs Act 23 of 1940, an aggrieved 
party has a right to prefer a civil miscellaneous 
appeal in the High Court against an order of 
the Drugs Controller of India cancelling the 
import licence granted to him. 

(2) Rule 29 of the Drugs Rules, 1945, framed 
under S. 12 of the Drugs Act (Central Act 23 
of 1940) empowers the licensing authority to 
suspend or cancel in certain cases the import 
licence granted, provided that the person 
aggrieved by such cancellation or suspension 
may within three months from the date of the 
order appeal to the District Judge of the Dis- 
trict in which the right of appeal accrues or 
if there is no District Judge of the District such 
judicial officer as the Central Government 
appoint in this behalf having jurisdiction ana 

his decision shall be final. 

(3) The appellant has chosen the High Court 
as the proper forum for preferring the civil 
miscellaneous appeal. But as the rule does not 
expressly provide for an appeal being presented 
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to the High Court under the Act, an objection 
was raised by the office as to how the c^il 
rniscellaneous appeal can be maintained The 

appellant submits in reply that 
me High Court is a District Court within the 
meaning of tne Drugs Rules and that S 3 (15) 

(4) Section 3 (15), General Clauses Act 

“District Judge” as meaning the 
Judge of a principal civil Court of original 
jurisdiction but shall not include a High Court 
exercising its ordinary or extraordinary origi- 
nal civil jurisdiction. This would mean that the 
term applies either to the Principal City Ci\di 
Judge or the Judge of a High Court not exer- 
cismg ordinary or extraordinary original civil 
jurisdiction. The explanation of the term “Dis 
trict Judge” is elaborately dealt with in a Bench 
decision of Wallace and Ananthakrishna Ayyar 
JJ. reported in — ‘Kuppuswami Nayagar in the 

’ ^930 Mad . 779 (A), following 

(B) as Inking fuploH 

to the view that the High Court is a District 
Court when it does not exercise its ordinary or 
extraordinary civil jurisdiction conferred on it 

?Ldrasr Letters Parent 

bf I ‘™striVt Will 

:+ ^ iJistrict Court when it does not exerci<;p 

under Jurisdiction 

mterpretation of the term “District Judee” that 

n a applied to the tern^ -^DistHp^ 

Judge m R. 29 of the Drug Rules fo^^preSn^ 
a civil miscellaneous appeal to the High Cau?f 
It IS also Stated that the appellant has takpri 

o j? City CWil Court by wl? 

caution though he has exoreqqtaH 
a doubt whether such proceedines imdpr 

Couft maintained in the City Civil 

Court Lpf ^ the City Civil 

Srun^l^re ^Pt^ellate ju^ris^Ic^ 

In these circumstances I direct that thp 

ppfa. 

stamped with a fixed fee of Rs 2 ’ 

Order accordingly. 
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RAJAMANNAR c j 

Garimella Mallikharjuna Rao, Appellant v 
Mangipudi Tripura Sundari, Respondent. 

^^Second Appeal No. 1157 of 1949, D/- 27-3- 

Negotiable Instruments Act c a a 

Promissory note — P.* 

r..'» 

Where a promissory note is executprl 
for an amount in excess of what was due 

Ref Act Madras Agriculturists Re- 

hef Act, there is failure of consideration in 

amount is concerned 
and the plaintiff would not be entitled tn 
more .than what would be due to S m afte? 
applying the provisions of that Act to the 
. original debt and its renewals. (Para 4) 

^Anno: Negotiable Instruments Act, S. 44 

for Appellant; K. Bhima- 
sankaram, for Respondent. ^mma 


CASES CITED ; 

mi '^69: 58 Mad 841 

(B) ( 44) A. S. No. 290 of 1944 (Mad) 

JUDGMENT ; This second appeal arises out 

L?. « '..rsScXlili STSsiiH 

note executed by the appellant LfeSt°in 

mf.i 6-4-1945. Admittedly thif DIO 

missory note was in respect of the amonnf nf 
pnncipal and interest due under a i^^or 

Sf.S 7S s E? 

S'Vlgf,.r inacPin't" .la'c3' , j'S 

f.r.f .7 'sE ? 

ras Agriculturists Relief Act hari p-urT-,! ^ 
operation, the amount for which the DromV<° 
sory note was executed represented the amcuni 

prior^ promissory note for prin 
tho 'o‘®rest without taking into account 

Rehe?Acf 'which u'"'" A'^rtcuUu?irts 

tn w Which It IS common ground annlies 

due on a proper scaling down of the debt En 
ei the provisions of Madras Act 4 of 1938 It 

dant had Pleaded that ?he deMn- 

te'pimSsoSTotrial tSV* •“ 

onirfr,hra)sj„s«/,htrbVa7^^ 

Under Act 4 of 1938 ' scaled down 

Both the learned District Munqif 
peal the learned Subordinate Se of A m.1^' 

Eu/'SS Jt' ““ « Pr^M to 

piainntt. Both the courts found against thn 
an® P^®® 11’® defendant that ^here v/as 

tn H’® Plaintiff and herTusbind 

to collect only the amount due after scaling 
down. The learned Subordinate Judge m'is^ 
ed to accept the plea of failure of clnsidera 
bon on the ground that the nlaintiff c-to 
her hands from filing the suit aid cl^n 
to the defendant and this forbearannf'® ^\!^® 

P«1 "“® be sumS"irs1dL"ation 

for the excess amount of interest 
second appeal by the d^nSant ^""®® 

i, nJtWnf S* tg'plS S“?f t° “f • 

!| 

(3) It was next contended by Mr 
sankaram, learned counsel for^the ’ 
respondent that the bargain between the p^ 
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ties should be considered to be that the amount 


lawfully due in accordance with the Madras 
Act 4 of 1938 was sufficient consideration for 
the promise to pay the larger amount. It was 
argued that there was nothing in law which 
would render invalid a promise to repay a 
larger amount on receipt of a smaller amount. 
For this position, he relied upon the decision 
of a Division Bench of this court in A. S. No. 
26 of 1927 referred to by Varadachariar J. in . 
— ‘Narasamma v. Veerraju*, AIR 1935 Mad 
769 (A) at p. 774. But it is not the plaintiff’s 
rase that the defendant in consideration of a 
smaller amount actually due deliberately con- 
sented to pay a larger amount. I do not think 
that the principle of the decision in A. S. No. 
26 of 1927 which was rendered on very pecu- 
liar facts applies to the present case. 

(4) In my opinion, this case is covered 
directly by the unreported decision of a Divi- 
sion Bench of this Court (Patanjali Sastry 
and Shahabuddin JJ.) in A. S, No. 290 of 1944 
(Mad) (B), In that case too a promissory note 
was executed for an amount in excess of what 
was due on the basis of Madras Act 4 of 1938. 
The main plea of the defendant in that case, 
as well as in this case, wa^s that there was an 
agreement between the parties that the credi- 
tor should only receive an amount due after 
scaling down under Madras Act 4 of 1938 and 
not the amount mentioned in the suit note. 
That plea was not accepted. Alternatively it 
was also pleaded there, as here, that the suit 
promissory note was not supported by consi- 
deration to the extent of the excess over the 
sum that was payable under the earlier note 
after scaling down. The learned Judge accept- 
ed the latter plea and held that there was a 
failure of consideration in respect of the ex- 
cess amount. 

After observing that a plea that the p^- 
missory note sued on was not supported by 
consideration to the extent of a payment made 
under the earlier note but not taken into ac- 
count at the time of the execution of the new 
note in renewal was open to the debtor un- 
der S 44, Negotiable Instruments Act, tfie 
learned Judges held that the same Principle 
applies in the several cases under Madras Act 
4 of 1938, where promissory notes executed 
prior to the commencement of the Act were 
renewed subsequent to the Act for ih® l^ll 
amounts due under the earlier notes without 
taking into account the statutory reduction of 
the liability thereunder. Following that princi- 
ple the learned Judges held that the plaintiffs 
were not entitled to recover anything more 
than what would bo found due and properly 
payable under the prior note after applying the 
provisions of Act 4 of 1938. This decision is 
binding on me and I am also in respectful 
agreement with it. Following it, I must hold 
that the plaintiff in this case would not be en- 
titled to more than what would be due to her 
after applying the provisions of Madras Act 
4 of 1938 to the original debt and its renewals. 

(5) The plaintiff will therefore have a decree 
for Rs. 650-2-11 with subsequent interest at 5i 
per cent from 6-ll"1947 till date of payment. 
The plaintiff will have costs on the amount 
allowed to him in the trial court. In the lower 
appellate court, the defendant will have the 
costs of his anpeal. There will be no order as 
to costs in this second appeal. No leave. 
B/V.R.B. Order accordingly. 


A. I. B. I 
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SATYANARAYANA RAO J. ' I' 

Pyda China Venkatramanna and another, 1 ^ 
Appellants v. Gummididala Gopala Rao Garu ' ^ ! 
and another. Respondents. , j 

Second Appeals Nos. 949 and 950 of 1949, ^ i 

D/- 29-1-1953. t 

Tenancy Laws — Madras Estates Land Act 
(1 of 1908), S. 3(15), Expln. and S. 4 — Per- 
son in adverse possession of land for more 
than 12 years without payment of rent — 
Liability to pay rent. 

A person who was in continuous ad- , ! 
verse possession for a period of 12 years, 
of land which was neither private land nor 
falling under S. 3(16) of the Act, became I 

a ryot by virtue of explanation to S. 3(15) j 

of the Act, and therefore became liable to 
pay rent to the landholder under S. 4 of ! 

the Act. The land continues to be part of 
a permanently settled estate and is un- 
doubtedly a ryoti land and the mere fact 
that the person kept the land without any 
payment of rent to the Zamindar could not 
affect that character. The right to recover 
rent being a recurring right could not be 
extinguished by non-payment of rent for 
a period of 12 years and the zamindar 
would be entitled to recover rent for any 
period which is within limitation. 

(Paras 2, 3) 

P. Somasundaram, for Appellants; D. Nara- 
saraju and K. B. Krishnamurthy, for Respon- 
dents. 

.TUDGMENT: These two Second appeals ^ 

arise out of suits instituted by the land-holder 
under S. 77, Madras Estates Land Act for 
recovery of rents from the defendants. The 
item of property in respect of which rent was 
claimed was in the occupation of the defendants 
for a long time. There was an earlier litigation 
between the zamindar and the tenant in respect 
of this land and other items in O. S. No. 49 of 
1906 on the file of the Peddapur District Mun- 
sif’s Court. In that suit it was pleaded by the 
predecessors of the present defendants that this 
land was in their occupation for over the sta- 
tutory period and that they were enjoying it 
without payment of rent of the zamindar. The 
zamindar attempted to claim this land in that 
.suit as part of a grant which he made to one 
Ehavayyammaraogaru, The finding was that 
this land was not included in the zamindari 
jeroyti lands granted under the gift deed of 
Bhavayyammaraogaru. It was also further 
found that there was no evidence to show that 
the defendants or any of them were let into 
possession of the lands either by Bhavayyamma 
Or her agents on her behalf or even by the 
plaintiff in that action. It was, therefore, found 
that the defendants* possession was adverse to 
the plaintiff and having continued for over 12 
years without payment of rent to the land- 
holder the plaintiff’s claim was barred by limi- 
tation. This decision was affirmed on appeal. 

(2) In the present suit the contention raised 
by the defendants was that the issue in the 
prior litigation would operate as *res judicata* 
and that he would be entitled to hold the land 
rent free. The finding, no doubt, in that suit 
would operate as ‘res judicata’ between the ^ 
parties and the case must, therefore, proceed 
on the footing that the occupation of the land 
by this defendant was unauthorised and that 
he was in continuous possession of the land 


Lakshmi Amjial V. Thangavel Asmu (Stibba Bao J.) 


1963 

wdthout paymmt of rent to the landholder. But 
tois finding is not sufficient to enable the 
defendant to escape from his liability to pay 
rent to the landholder. If the Madras Estates 
i^and Act stood without any amendment in 1934 
the defendant would have escaped from his 
liabihty because as the law then stood, he was 
“ryot” who held the land for the land- 
holder for purposes of agriculture and thsrefo>-e 
he could not be made liable to pay rent in 
respect of ryoti land in his occupation under 
b. 4, Madras Estates Land Act. The position 
however, was altered by the Amending Act ci 
1934 (Act 8 of 1934) which introduced an ex- 
planation to sub-cl. 15 of S. 3 , “Definition of 
ryot . That explanation is “A person who /has 
occupied ryoti land for a continuous period of 
12 years shall be deemed to be a ryot for all 
the purposes of this Act.” Under this explana- 
tion, a person who is in continuous possession 
of a ryoti land for a period of 12 years is 
deemed to be a ryot even if the occupation was 
adverse to the landholder. If he became a rvot 
by virtue of the explanation his liability to nay 
rent in respect of the land in his possession is 
undoubted because S. 4 of the Act declares 

‘‘Subject to the provisions of the Act a land- 
holder IS entitled to coUect rent in respect 
of all ryoti land in ‘the occupation of a rvot’ ” 
(Italics (here into ‘ ’) are mine?. ^ ^ ’ 

The right, therefore, of the landholder to collect 
rent cannot be extinguished by non-payment of 

rent for a period of 12 years. It is a recurrin- 
right and so long as the ordinary neriori of 
limitation for institution of a suit for^recwe?v 
of rent for a particular year had not expired 
he IS ^titled to recover the rent for that year 

defendant, therefore, u?dlr 

Jo amended is liable to pay rLt 

to the landholder notwithstanding the firdinp 

^‘^‘Sation that he was holding the 

ment o/ren^ landholder without 

(3) It was contended by Mr. Narasamin 
learned counsel, for the respondent that I should 
psume a pant and that ‘a rent free grim n 
favour of the defendant as the defendant wll 

Sjn vwthli'™ the land In his posses- 

. STTlt ‘fs ^di«>;„ “S 

SUST. ™oh‘'’ti,Trs Sa? z iT'"”' 

loinded ppm 

averse possession and not upon nosspq^inn 
whose origin could not be traced The 
attempt of the learned counsel for The resnon! 

session m th^defendinffoT^comtaii^ui^peri^^^^^ 

EstateTLa'nd ^TcalTfinr^^rce '^Iclu^diri? 

®°th thele lontMtfons 
procred, in my opinion on the erroneoul iTew 
of the provisions of the Act and the effecT 
the permanent settlement. The division of 
lands under the Estates Land AcT before he 
Amendment of 1934 was hroaHiv ^ ^ 

land and ryoti land Cti MnlT'^afSafiTL'b" 

Under Ihe nre4m 
Act aftp the Amendment of 1934, the disW 
tion be^een rybti land which was old^ waste 
and which was not old waste is abolished Ind 
there exists only the broad division of r^tl 
1953 Mad/123 & 124. 
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land an^d private land. Section 3 (16) excludes 
from the catepry of ryoti land certain items 

tenur^^ThP^ & lands granted cn service 

lenure. The suit land not being orivate innri 
and not being land faUing within S. T (16) of I 

i ^ the presumption is also in favour of 
SO Holding. Merely because the defendant kent 
phe land without payment of rent to the zamln^ 
dar It does not thereby cease to be a part of 

f"“^ it continlls to 

?hir li i P^y^ent of peishkush along with 
otner lands comprised in the estate. It is rot 

possible under law to exclude or to add to the 
land in a permanently settled estate by act nf 
par les The land, therefore, contilueT to hi 
part of a permanently settled estate and 
M ryoti land. The Ifindant who s 

half lf v?? continuously fol more 

explanation to S. 3 (15) of the Act and therl^ 
undeT^S^'J^nTTh^® f landholder 

r d^r^inld 

sx -Mr Hi a£ 

^ Appeals allowed. 
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SUBBA RAO J. 

Lakshmi Ammal and others, Apnellants 
Thangavel Asari, Respondent. "PPerrants v. 

Second Appeal No. 531 of 1949, D/- 5 -I- 1953 . 

Ss.^S (1856), 

cat^s''tl^??h‘^ 2 and 5 indi- 

cates that the forfeiture of the pronertv hv 

a widow on remarriage is only Confined to 
the category of cases detailed in S. 2 Under 
2 she forfeits her rights oniv in u 
husband’s property which she is entitled^to 
by way maintenance, or by inheritance 
bv vi^rtue of any will. In the case of a Will 
sne does not forfeit if under the wifi 'Jhe 
IS authorised to remarry or an absninfo 
interest is conferred on her Thf^ 
contemplated by the sectiol 'is Wo 
limited to her lifetime TW sfction‘wi??nlf 
apply to an absolute interest ‘ 

ed by the widow. AIR "ml Mld^TellTL 

Anno; H. V/. R. Act, S. 2 N. 3 - S^^ 5 "n f 

(b) Hindu Widows Remarriage Act (IS^fi) 

widow .n'j'Esss, «' 

decree) . Construction — Compromise 

settled rules of construction will 
apply to a compromise decree just like in 
any other document. If the term, of fh° 
compromise decree are clear and -unnmM 
^ous it is not open to Courts to read Tito' 
them words which are not there. The t'tul 

document must be read together alid ' the 
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expressed intention of the parties is the 
guiding factor. 

A compromise decree in resolving the 
conflicting claims may itself be a founaation 
of a new root of title. It may allot pro- 
perties to the parties in affirmation of their 
respective claims. It may create an absolute 
interest or only a life estate. 

Where the document is ambiguous it is 
open to a Court to construe the document 
having regard to the surrounding circum- 
stances to ascertain the intention of the 
parties. A Court, therefore, to clear an 
ambiguity, may consider the claims of the 
parties, the quantum of interest they would 
derive on the basis of those claims and 
similar other circumstances. In construing 
the document the binding nature of the 
document or the validity of the clauses 
contained therein are not relevant. Case 
law discussed. (Para 7) 

Held on construction of the comprcmise 
decree which settled the claiois between a 
Hindu widow and her husband’s brother, 
that the decree did not confirm the claims 
set up by the parties, but created a new 
title, that the widow got an absolute estate 
in the property allotted to her and that it 
was not liable to be forfeited by her 
remarriage. 

Further, that the brother being a party to 
the compromise decree and having taken a 
benefit thereunder was estopped from ques- 
tioning the binding nature of the decree. 

(Para 2) 

Anno: H. V/. R. Act, S. 5 N. 1. 

K. S. Sankara Iyer and V. Sundaresan, for 
Appellants; R. Ramamurthy Iyer, for Respon- 
dent. 

CASES CITED: 

(A) (’47) AIR 1947 Mad 163: 1947-2 Mad LJ 
377 

(B) (’73-74) 1 Ind App 157 (PC) 

(C) (’14) AIR 1914 PC 44: 27 Mad LJ 149 (PC) 

(D) (’36) AIR 1936 PC 103: 63 Ind App 155 
(PC) 

(E) (’39) AIR 1939 Mad 179: 1939-1 Mad LJ 
170 

(F) (’ll) 38 Ind App 07: 33 All 356 (PC) 

(G) (’45) AIR 1945 Mad 527: 1945-2 Mad L J 
266 

JUDGMENT : The second appeal raises a ques- 
tion of the interpretation of S. 2. Hindu "Widows 
Remarriage Act (15 of 1856), hereafter called the 
Act, and its application to the facts of the case. 
The facts are simple & are not in dispute. They may 
be briefly stated. One Mookan Asari, the elder 
brother of the plaintiff and the first husband 
of the defendant died. After his death, the plain- 
tiff instituted O. S. No. 239 of 1944 on the file of 
the Court of the District Munsif of Ambasamu- 
dram claiming that the properties were joint family 
properties and that he was entitled to the same 
by survivorship. The defendant contended that 
the properties were the separate properties of 
Mookan Assari and that she succeeded to the same 
as his widow. The suit wns ultimately compro- 
mised and E:<. A. 6 dated 11-6-1945 was the com- 
promise decree made therein. Under the compro- 
mise decree, the properties described in Sch. 1 
annexed to that decree were given absolutely to 
the plaintiff and the properties particularised in 
Sch. 2 annexed thereto were given absolutely to 
the defendant. The plaintiff and the defendant 
were put in possession of the properties allotted 


to their shares. After Mookan Asari's death oa 
28-10-1943, the defendant married one Somasunda- 
ram Asari on 24-9-1946. The plaintiff filed O. Su 
No. 323 of 1946 on the file of the District Murisif^' 
Ambasaniudram, for recovery of possession of the"^ 
items of property given to the defendant under 
the compromise decree on the ground that si\e' 
forfeited all her rights in the said properties under 
the Act by reason of her second marriage. The^ 
learned District Munsif held that the defendant 
did not forfeit her rights to the properties given, 
to her under the compromise decree by reason, 
of her second marriage, whereas on appeal thC' 
District Judge held contra. The result was that 
the suit was decreed with costs throughout. Thfr. 
defendant preferred the above appeal. 

(2) At tile outset it may be convenient to con- 
sider what would have been the legal position 
apart from the Act if the widow had died and 
the succession opened. The plaintiff having beeni; 
a party to the compromise decree and taken aK 
benefit thereunder would have been estopped fromh 
questioning the binding nature of the decree. Asp 
the terms of the decree were clear and imambigu- 
ous and the parties thereto got absolute interest- 
in the properties allotted to their respective shares,, 
the plaintiff could not have questioned the defen- 
dant’s absolute interest in the plaint schedule pro- 
perties. The. plaintiff and defendant would have 
been bound by the terms of the decree. It is not 
necessarj' to speculate what would have been the 
position if a person otiier than the plaintiff was- 
the next reversioner. 

(3) Would the provisions of the Act make any 
difference? The governing provisions are Ss. 2“ 
and 5 which read : 

S. 2 : All rights and interests which any widow- 
may have in her deceased husband’s property 
by way of nieintenancc, or by inheritance to her- 
husband or to his lineal successors, or by virtue 
of any Will or te.stamentary disposition confer- 
ring upon her, without express permission to re- 
marry, only a limited interest in such property, 
with no pov;er of alienating the same, shall upom. 
her re-marriage cease and determine as if she- 
had then died; and the next heirs of her deceas- 
ed husband, or other persons entitled to the* 
property on her death, shall thereupon succeed- 
to the same. 

S. 5 : Except as in the three preceding sections- 
is provided, a widow sliall not, by reason of her 
re-marrisge forfeit any property or any right 
to which she would otherwise be entitled; and 
every widow who has remarried shall have the- 
same rights of inheritance as she would have- 
had, had such marriage been her first marriage. 

Learned counsel for the respondent relying upoa, 
the provisions of the aforesaid sections contended, 
that the defendant forfeited her rights in the pro- 
perties given to her by reason of her re-marriage. 
His argument involved foiu: steps: 

1. Under the compromise decree the properties- 
allotted to the defendant were in virtue of her- 
pre-existing title; 

2. She therefore came into x>ossession of her* 
husband’s property by inheritance. 

3. If she secured the properties by inheritance 
from her husband, the quantum of interest 
she possessed therein is immaterial for the ai>- 
pUcation of the provisions of S. 2 of the Act 

4. Even if she had got an absolute interest under 
the compromise decree, the compromise in- 
so far as it gave her an interest beyond her 
lifetime would not bind the plaintiff and thei* 
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property as there could not be an estoDoel 
agamst tne statute. csioppei 

It may be useful at this stage to construe the 
provisions of the Act unhampered by Se 
iacui of tne case. A combined r£aain'> of > 

and 5 indicates that the forfeiture of the m-o- 

P^-rty by a widow on re-marnage is only confmed 
to the category of cases aetailed in S 2 UiSer 
S. 2 sne forfeits her rights only in her hustond^s 
property which she is entitled to by way oT mmh 

“^^'^ritance or by^•^ltL of 
will. In the case of a v/ill she does not forfe’t 
If unaer the will she is autnorised to remarrv 
or an absolute interest is conferred on her ThP 
words shall upon her remarriage cease and deter 

'3ied; and the next heirs 
tn deceased husband or other persons entitled 
to the property on her dp-^th fu 

succeed to the Lme", afford toe’ cSe to &one 

section. They indicate that the interest 

' to ^ Thf ‘'sic? 

Thif "totelprSn by tof wLl? 

It is clear that this section has no effect m 
toe'^date "o?"ffe""remamlgf 4 

to paj^ent of maintenance by the enforcement 

Tn deceased husband’s Dronertv 

wsitm^ft % testamentar^ dk- 

l^ases ^nri Hpt ^ interest that 

ceases and determines. The words ‘a^ if 

had then died’ supply the criterion for adjldicaU 

if toe YaTdlld "onlLTto o^lheTem'' 

Stereos? t^n t’hat' would'^ cTase '' 
an absolute estate that Udd not cealse.’’ " 

t the aforesaid observa- 

by inheritance to her husbSiri ^ad"*red 

cree in so far it gave her ab^oluto he- 

not bind him, reqLe to be cWtere? 

Of his contention that a titie^S,^^.,f PP°rt 

compromise decree is only an c her a 

pre-existing title, the le^e^c™^!^ ^ a 

for the respondent cited before meTlon??>?t""® 

|.e“a4'S ».srFi?SF 

^rtly situated in Rohilcund 
belonged to the common ancestor nf fv>J Oudh 
and the respondent. By a deed ?f com^rc.^^Peltot 
agreed to divid^t in certL propoiS and tS 
agreement was carried out in Rohillund hto 
in Oudh, where the respondent was and conttou.^ 

in Dossession. At toe end of nine y^re 

date of the deed of compromise, the IpMlllnt 

sued for Plosion of her share of the prone^v 
in Oudh. The Judicial Committee held that fVia 

h’ the tod actaowfedged 

and defined by the contract and therefore the 
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suit for possession was within 
-i^l^^upon 13 foimd onTl^-^nhe^^c^rS^ 

the oartK^q «nri -to! sotne kind in 

defies what tnat" UtiefsT''^ acknowledges and 

down a proposi t:on'‘of law tlm 
ances a litie i uricei allcircumst- 

necessarily refer to the title aTsm^d^'T^^^ 
be cases where the com^irt ^ 
resolved bv a commomis??rflc- ^ may be 

title. Indeed tKc°??on oT -hc"^ ■ “ of 

tee in — 'Mt Hircn Rihi ^ -v'’?® '^'^aiciai Commit- 

1914 PC 44 (ct !s m d;;c^';-^°han tool', aIR 

opted a soif buT remato. ^ .^hidu, ad- 

property of her husband ^Tbl ^°®t^fS'on of the 
before her. On toe death nf nZ son died 

Of the adopted son sucLeded to^'heT’ 
one of the daughters of the ?? c’ , ’ t'bereupon 

a suit for her shfre nf 

to her father, questioning th? belonging 

was compromised In adoption. The suit 

Of the adopted son ^^11^??^ daughter 
cree on the ground fan* tvf ^°™Ptomise de- 

to come to a cmiomisf ^ 

alienation. The Judic’ni rn-- ^f;,^^?tiiitod to an 

compromise was to no ?en- of fln®° 
tion but a famil? s?tt'em:;nt w, 

between a widow ann v,^ F‘'’ i'’®® » dispute 
Dsrcetip’* 'Ph^r^ iy 4- ^ nsr liusbcind’s 9fll62ed rn- 

gave an award. arbitrators who 

to the widow. Their T was given 

the properties were oritoalto Waim®!? though 

through her hushnnH widow 

settlement Of a in 

an absolute estate imder the awarf^’'‘’Th!f ' ’’‘‘® 

S=eLiHX“f ~ « 

All 356 (PC) (P) \hei?'Lo?d<tV Narain’, 33 

^eS^n^fototV^rCir^ 

was converted to Mahomer?-rJw;^^- father 

father survived the son After The'?) 

father and the widows of the fathT/Tn,?^ 

a compromise was effected hpfi!L ^ 

ters of the son on the otI 

of the father on the other ^ ^ grandson 

share was allotted to the da^ht^ which a 8’ annas 

share to the grandson ^ annas 

tualiv devofv^ uwn daughters’ share even- 

by them forooSon nf ^ ^ 

the grandson of the father againT^?! to 

who was his successor in title^ appellant 

promise was reliAd upon^to non stot to 

The plaintiffs conteS toat toe lid n 

was In effect and to Tibstance an 

therefore it was nTt btodtoTT)“toem“^to''A“^ 

^mg the said contention theh LoS^hil? °''T 
toe foUowing observations at p made 
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“The true test to apply to a transaction which 
is challenged by iiie reversioners as an aliena- 
tion not binding on them is, whether the alienee 
derives title Irom the holder of the limited 
interest or life tenant. In the present case Kliai- 
ratl Lai acquired no right from the daughters 
of Daulat, for ‘the compromise’ to use their Lord- 
ships language in — ‘1 Iiid. App. 157 (PC) (B), 
is based on the assumption tnat there was an 
antecedent title of some kind in the pcu’ties, and 
the agreement acknowledges and defines what 
that title is.” 


These observations were made to countei* the argu- 
ment that the grandson of the father derived title 
under the widow of the son. A compromise of 
conflicting claims may be based upon a recogni- 
tion of a pre-existing title; but the compromise in 
resolving the conflict may create a title in a party 
either more or less than the interest claimed. 
Wadsworth J. considered the aforesaid cases in 
1939-1-M. L. J. 170 {EV. The headnote gives a 
summary of the facts as follows ; 


“A (brother of B) claimed properties which were 
alleged to belong to the joint family, by sundvor- 
ship and C and D claimed those properties as 
daughters of B wdio was alleged to have died 
as divided member. As a result of a compromise 
between them, the claims of C and D were in 
part recognised and they were given some proper- 
ties to be enjoyed by them as of right (the terms 
used being kakku and Bhuktham).” 

The learned Judge on a construction of the docu- 
ment and having regard to the observations of the 
Judicial Committee in some of the aforepid deci- 
sions, held that the daughters got an estate simuar 
to the one which they claimed, that is, the limited 
estate of a female. I do not think the learned 
Jud«^e meant to lay down that even in a case where 
under the terms of a compromise decree an abso- 
lute interest is clearly created, a Court should hold 
that the daughter got only an estate similar to 
the one she claimed. That was made clear by the 
learned Judge in explaining the decision of me 
Privy Council in — ‘AIR 1936 PC 103 (D) . 
learned Judge observed : 

“I do not think that this case is authority for 
holding that v/hen a female pute forward a claim 
consistent only with the claim to a limited est^ 
and that claim is in part recognised by a com- 
promise, the estate which would be conveyed by 
the compromise v/ould in the absence of any- 
thing to the contrary be presum^ to be an^ 
thing else than an estate similar to that which 

was claimed.” 


After noticing the cases cited by the learned coun- 
sel the learned Judge summarised the law on the 


subject as follows : 

“Tlie general result of decisions such as these 
is that when a person puts fonvard a claim bas- 
cd on a pre-existing estate and that claim is to 
some extent recognised by a compromise that 
compromise will be interpreted in the light of 
the claim which was put forward and the estate 
which will pass will be an estate similar to that 

which was claimed.” 


I understand these observations to mean that 
where the terms of a compromise or compromise 
deerW arc ambiguous it is open for a Court to in- 
terpret the terms of the said document, having 
recard to the circumstances such as the claim put 
forward and the nature of the estate that would 
pass on the basis of that claim. 

(6) The same learned Judge reiterated his view in 
— ‘Akkamma v.Pichamma’, AIR 1945 Mad 527 (G). 
There iho Vast maleholder, Venkayya. died leaving a 


wddow and two daughters. The widow made two gift 
deeds, comprising the whole of the properties which 
she had got from her husband, in favour of her 
two daughters, defendant 1 and the plaintiff. 
Thereafter, Venkamma filed a suit against the 
nephews of Pichamma, the deceased widow of her 
brother-in-law, claiming possession of 3.80 acres 
alleged to have been given by the late Venkayya 
to Pichamma with a stipulation that she should 
enjoy the land during her lifetime and that there- 
after it should pass to the plaintiff’s family. The 
nephews of Pichamma contended that Pichamma 
was absolutely entitled to the land and had con- 
veyed it to one of them by a deed of gift. The 
suit v/as com.promised. Under the comprom^ the 
nephews of Pichamma were directed to deliver to 
Venkamma 1.5S acres out of the land in dispute 
and that they (the nephews) should be absolute 
owners cf the remaining land. After the death 
or Venkamma. the appellant filed the suit for re- 
covery of possession of the land got under toe 
compromise decree. The learned Judge having 
regard to the aforesaid circumstances held that 
Venkamma got only a widow’s estate. The learn- 
ed Judge observed at page 528: 

“There is no such indication in the compromise 
with which v/e are now concerned. There was 
apparently no finding that Venkamma’s case was 
a bad one, nor was there any admission by her 
from which it could be inferred that she took 
what she got as a gift from persons who were 
absolutely entitled. The very fact that under 
the compromise she is merely given possession 
of 1.56 acres, while the defendants are to be ab- 
solute owners of the balance, seems a positive 
indication that the compromise merely acknow- 
ledged the title which she claimed to the ex- 
tent of 1.56 acres. It purports to confer no new 
title upon her.” 

The observations make it clear that the learned 
Judge came to the conclusion on a construction of 
the compromise decree having regard to the sur- 
rounding circumstances. 

(7) From the aforesaid discussion of the cases 
the law on the subject may be stated thus : The 
well-settled rules of construction will apply to a 
compromise decree just like to any other document. 

If the terms of the compromise decree are clear 
and unambiguous it is not open to Courts to read 
into them words which are not there. The entire 
document must be read together and the express- 
ed intention of the parties is the guiding factor. 

A compromise decree in resolving the conflicting 
claims may itself be a foundation of a new root 
of title, it may allot properties to the parties in 
affirmation of their respective claims. It may 
create an absolute interest or only a life estate. 
Where the document is ambiguous it is open to a 
Court to construe the document having regard to 
the surrounding circumstances to ascertain the in- 
tention of the parties. A Court, therefore, to clear] 
an ambiguity, may consider the claims of the par- 
ties, the quantum of interest- they would derive on 
the basis of those claims and similar other circum- 
stances. In construing the document the binding 
nature of the document or the validity of the 
clauses contained therein are not relevant. 

(8) Bearing the aforesaid princi|>lesin view.if the 
terms of the document are looked into, there is no 
scope for any argument, under the compromise de- 
cree Ex. A. 6, the conflicting claims of the plaintiff 
and the defendant were resolved. Each of them was 
given the properties particularised in the schedules 
annexed to the decree absolutely. The quantum 
of interest was defined by the same terms in the cas 
of the plamtiff & the deft-. It is not suggested th 


0, i\J, Service Ltd v VpiTiQiiry (tz i i 
thf^ nTflmtiff ^ ^ edlruuraina A?ji/ar J,) 

tne plaintiff aid not get an absolute interest in rn, - . 

allotted to him. i would, therefore facie presiu 

hold that under Ex. A. e the first defendant got mi IT, (presumption held not 
absolute interest in the plaint schedule properties.. ^ ^ Applied; Engli: 

confirmed buf a new^ tiUe was^crelled^^^decid^ng Pro^^* Accidents Act 

the conflicting claims. It is to S ^ - Scope. 

cate th^o the compromise was based upon the as ^ heads of clain 

eH^rnn^ I'll Properties were the Soul: ^ different in thd 

ed properties of the defendant’s husband. incidents, though thei 

(10) There is no scope in this case for the aonli 
cation of the doctrine that there could not be in recoverable for t 

estop^l against the statute. The pla^nUff he earned therein, coi 

mg the next heir of Mookan Asarl it wet ewL ^ the benefit of 

ed that under S. 2 of the let he wLTf be S' "’Ct 1 is li; 

ed to the property on the remarriage of the deftn sustained by the depen( 

dant and therefore, the compromifp w therein, that under S. 

not preclude him from asserting h®s r^ht to the damages claimable by the 

same. But the plaintiff has not estaSfsiied tho? damages for physical suft’e 

r„ sr " ““ safforofir e eee. 


1 C iiV result the decree of the lower Conn 

•O/ , 

Appeal allowed. 
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RAJAMANNAR C. J AND 

VENKATARAMA AY^R J 

terS'^underlhe Sn rn"" " 

Managing Directors N V^raswamf’^Vh^^r^'^ 

and another. Appellants v R M k 

and others. Respondents. ■“' ^®ltisami 

Appeal No, 164 of 1949, D/- 16-1-1952 

■4*A S - “»• - ■>-<- 
spjS'S Mirs 

PuSTSf .g' 'ETrEE? II' 

a“g1veS’ case thTspee'd^^as°^x'cesSt"Ui 

must be determined on^a' cSeTaiiolZ 

all the circumstances. Where thp 

hour was held’ to brexcefsVe" 

(b) Ewdence Act (1872), ^ 
exa m i na tion of witness. ' Noi^ 
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facie presumption of neciigence 

All ER rebutted). (1948) Z 

11 £^IK 4G0, Applied; English case law Ref. 

S.I'agrdiS.l'fe S cEiagS 

and incidentSj though they arise out of the 
same facts. Thusj while damages under 
i:>. 1 are recoverable for the benefit of the 
persons named therein, compensation under 
^ goes to the benefit of the estate. Whil^ 
the claim under S. 1 is limited to the loss 
sustained by the dependents mentioned 
therein, that under S. 2 will include 
damages claimable by the deceased such as 
damages for physical suffering and mental 
agony and for the loss of expectation of 
iiie. Thus, the person who will be entitled 
To damages under the two sections m.ay be 
difterent and the principles on which 
damages will have to be awarded will also 
be different. While aU the persons men- 

^ entitled to relief under 
o. 1, n IS only those in whom the estate has 
vested who are eligible for relief under 
S. 2. 1942 AC 601; AIR 1925 Lah 636, Ref. 

, „ (Paras 14, 14a) 

Anno; Fatal Accidents Act, S. 1 N. 2. 

(g) Fatal Accidents Act (1855), S. 1 — 
Damages, calculation of. 

Damages can be awarded under the Act 
only to the extent that the plaintiff suffers 
pecuniary loss. To ascertain that loss, re- 
gard must be had not merely to the con- 
ditions existing on the date of the accident, 
but to all reasonable expectation of pecu- 
niary benefit in the future. The Court 
should not award sj^mpathetic damages or 
damages by way of consola,tion. The burden 
IS on the plaintiffs to establish the extent of 
their loss. AIR 1947 Cal 195 and English 
cases Ref. (Para 15) 


Suit for damages resulting from rash anH 

negligent driving - Driver abs^on^ng ^ 

iVo inference can be raised from hif Ln 
examination, ^ 

Anno: Evidence Act, S. 114 N. 11 

“ NegUgence - Motor accident. 

In allowing a person who had a drivins- 
license to drive a bus, on a mn+a 
was new to him, assisted by thp which 

who was acquainted with the ® route 

~ Negligence _ mZt and 

Negligence of servant during course of 
^ployment - ^ployer is liabto |ven 
though he himself is not negligent. 

a r NegUgence — Motor ic^idtnt^— 

Accident taking place on off side of road — 


Considering that the deceased was a man 
of the age of 34 carrying on business as a 
doctor, _ with reasonable prospects of 
improving in his business, was living in 
comfort and by his early death plaintiffs 
2 to 7 had lost their prospects of education, 
position in society and even possible pro- 
vision in their favour, the award of Rs. 
25,200 as damages was held quite reason- 
able. Case law Ref. (Para 16) 

Anno: Fatal Accidents Act, S. 1 N. 5. 

(h) Fatal Accidents Act (1855), * S 1 - 
Damages. 

The claim of each of the persons men- 
tioned in S. 1 should be separately assessed 
because the relief to them is in respect of 
loss severaUy sustained by them, 

A T, . (Para 17) 

Anno: Fatal Accidents Act, S. 1 N. 5, 5a. 

(i) Fatal Accidents Act (1855), Ss. 1 and 2 

Damages under both sections — Overlan- 
ping. ^ 

The same claimant cannot recover twice 
over for the same wrong under S. 1 and 
again under S. 2. In computing the damages 
what is awarded under one head should be 
taken into account in the other; and it is 
not a mere rule of arithmetic compelling 
ihe deduction of the one from the othe*^ 
but awarding damages under both heads 
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without duplication of the Same claim. 
English Case law Ref. (Para -1) 

Anno: Fatal Accidents Act, S. 1 N. 2, 5. 

T. V. Muthukrishna Ayyar and K. Parasu- 
rama Ayvar. for Appellants; K. Rajah Ayyar 
and G. K. .Jagadisan, for Respondents. 
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VENKATARAMA AYYAR J. : This appeal 
arises out of an action instituted by the responaents 
for compensation under the provisions of the 
Fatal Accidents Act, 13 of 1855. The appellant is 
a company engaged in the business of '•r‘'^'\sportm„ 
passeagers by bus between Dharapuram and P^U , 
aS other places. On 20-9-1947 one of the^ 
buses MDC. 2414, while running from Dharapuram 
to Palani with passengers. with an accide^ 

at a place called Puliampatti about 3 miles from 
Palani, as a result of which some of the passenge^ 

sustained injuries and one of 
died on 23-9-1947. Piaintilf 1 is his father, plain- 
tiff 2 is his widow and plaintiffs 3 to 7 are nis 
sons They alleged in the plaint that the driver 
who was in charge of the bus was incompetent and 
inexperienced; that he was guilty of rash and 
negligent conduct in the driving of the bus; and 
that the accident was the result of his incom- 
petence and negligence. Compensation was claim- 
ed under S. 1 of the Act for the loss of pecuniary 
benefit sustained by the plaintiffs personally, and 
under S. 2 for the loss sustained by the estate, by 
i*ea.son of the death of Rajaratnam. 

The defendants contested the claim. Tliey denied 
the allegations that the driver was incompetent 
and inexperienced or that the drivmg was rash and 
negligent. They further pleaded that the accident 
was the result of the rear centre bolt suddenly 
riving way and that no negligence could be attri- 
buted" to them. They also pleaded that the da- 
mages claimed were excessive. The Subordinate 
Jud^e of Dindigul held that there was no proof 
tha^ the bus was driven at a reckless speed at 
the scene of accident, but that the fact of Ite 
occurring on the of the road was i^ 

evidence of negligence and that it had not been 
rebutted by the defendants. He also held that 
Joseph, the driver, was not proved to be comp^ 
tent. He. therefore, held that the defendants 
were liable for the negligence of their servant. On 
the question of damages, he awarded a sum of 
Rs. 3600 to plaintiff 1 and a sum of Rs. 25,200 


to plaintiffs 2 to 7 under S. 1, Fatal Accidents 
Act and a sum of Rs. 6000 to plaintiffs 2 to 7 un- 
der S 2 of the Act. Against this decree, the 
defendants preferred the present appeal. The 
points that arise for decision in this appeal are : 

(1) Was the accident due to the negligence of 
driver Joseph? (2) If so, to what damages the 
plaintiffs are entitled? 

(2) Tlae facts are as follows; On 20-9-1947 bus 
No. MDC 2414 started on its journey from Dharar 
puram to Palani and Ex. A-i9 which is the copy 
of the entry in the Police Register daows 
that the bus left the police station at 3 pm. 
with 16 passengers and with one Shenfudum 
(D. W. 3^ as its driver. The bus then came to 

the stand and picked up the other 
actually left Dharapuram at P-jn. wi^ 26 

passengers. Just when it was about to start to 
cashier of the company put one uO^eph m the 
place of Sherifuddin for driving the bus and ask- 
ed the latter to help him as 
road Then Joseph took up the^^iving with 

Sherifuddin seated by his side. At 

just about 16 miles from Dhar^uram. 

his brother P. W. 6 and one Thmimalai Gound^ 

eot into the bus. Three miles furtnei- aown 

ward^ Palani Uiere is a place called Pulia^atU 

and that is where the accident toc^^ 

the road passes over a culvert and then if 

with a downward gradient East of 

the road is a drain and that is marked ^ 

stones 2 feet high. The bus after cr^mt, the 

culvert crashed against the 5th stone 
force that the latter was uprooted and brokem It 
next attacked a tamarind tree which is stoted to 
be at a distance of 20 or 25 feet from the stone 
and' its bark was peeled off and it travell^ so^ 
more distance before it finally came to rest. Some 
of the passengers were knocked and 
in the bus itself and sustained injuries. Rajaratnam 
was thrown out of the bus into the ditch at a place 
16\ feet south of the tamarind tree. Vide plan 
filed with the plaint. The bus is stated to have 
stopped 5 or 6 feet away from this place. 

At this time a bus belonging to the appellants 
which was coming from Palani was stopped and 
Rajaratnam and the other injured papengers \rere 

placed therein and sent to the 
M.D.C. 2414 was then driven by D. W. 3 to the 
Palani bus stand. Rajaratnam was admitt^ m 
the hospital at about 5 p.m. Ex. A-1 is the fi^t 
certificate issued by the doctor; and therein he 
reserved his opinion about the case. By d- 45 p.im 
he considered the case sufficiently serious and 
rfent the memo Ex. A 2 to the Sub-Magistrate. 
Palani. for recording the dying declaration. Ex. A. 3 
the dying declaration was recorded at about 7 p.ni. 
Meantime, Sherifuddin, Joseph and the manager 
of the appellant company. (D. W. 4k who 
then at Palani. all of them, went to the hospital 
, and saw Rajaratnam. After they left the hospital, 
a statement was prepared by the Manager men- 
tioning the circumstances under which the acci- 
f dent took place. That was presented to the Police 
. at about &-15 p.m. tEx. B. 2). In that statement 
. which was signed by D. W. 3 it is stated that 
> Joseph who had accompanied them to the Hospital 

[ had in the meantime disappeared. Tlie condition 
t of Rajaratnam became serious. He was sent for 

5 treatment to Madurai Hospital on 22-9-1947 and 

f there he expired in the early hours of the 23rd 
:i September. 

t (3) The first question for determination Is whe- 
!- ther the accident was due to any negligence on 
s the part of the driver Joseph. Tlie contention of 

n the plaintiffs is firstly that the car was driven at 

>f a reckless speed, secondly that the driver was in- 
lO experienced and incompetent and thirdly that the 
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•7ery fact of the accident occurring on the side 
of tile road and the bus crashing against the stone 
and the tamarind tree is proof of negligence. On 
the question of speed, there is considerable body 
of oral evidence that the bus v^as being driven 
at high speed. P. W. 3 was a passenger in the bus 
and he also sustained some injuries for which he 
Tvas treated. He stated that the bus was coming 
at a great speed and that that was so from the 
start. P. W. 4 was another passenger v;ho deposes 
that the bus came at uniformly great speed, that 
it was about to collide with a cart at Dbarapuram 
anci tiiat it was running at great speed when it 
dashed against the stone and the tree. P. V7. 5 
runs a tea and coffee stall at the p.ace of the 
accident. He picked up Rajaratnsm alter the acci- 
dent. made him sit and gave him water. He 
deposes that the bus came at great siieed. He 
was also examined by the Police during the 
investigation. P. W. 6 is the brother oi Hajarat- 
aarn who got into the bus along with him at 
'Thumbalapatti and he deposed that the bus ran at 
<xn unusually great speed and tha,t his brother 
cautioned the driver to drive slowly. P. W. 7 is 
the Sub-Inspector who hed an enquiry after the 
accident and he states that the witnesses told him 
that the bus was driven at great speed. On the 
side of the defendants, there is D. W. 2 who 
claims to have travelled by this bus. The sugges- 
tion of the plaintiffs is that this is not true Sincl 
that derives considerable support from the answers 
■given by the -witness in the course of cross-exami- 
nation, He stated that the bus came at the 
‘'usual speed”, D. W. 3 is Sherifuadin w'ho was 
sitting by the .side of Joseph during the time. He 
is an old employee of the appellants and he is 
even now in their sendee. Ke stated that the bus 
ran at a speed of 20 miles per hou'r and that at 
the place of accident the speed was 15 miles. 

In weighing this evidence there are certain 
-^acts which have to be taken into account. The 
distance from Dharapuram to Palani is about 22 
or 23 miles and the time fixed by the Transport 
«iutliorities for covering this distance is 11 hours 
(vide Ex. B 7). There are 4 stops in this route 
which, starting from Dharapuram, i.e., Dhasa- 
Baikenpatti, Velanpatti, Thoppanpatti and Thum- 
balapatti. The accident occurred at a place beyond 
Thumbalapatti, the last of the stopping places. 
"D. W. 3 admitted in his examination in chief that 
the bus stopped at Thoppanpatti and at Thum- 
'balanpatti, though in cross-examination he stated 
that he could not say whether that day the bus 
'Stopped at Dasanaickenpatti, Velanpatti and Thop- 
panpattl P. W. 4 stated that the bus stopped at 
Velampatti and picked up passengers and that is 
-corroborated by Ex. B. 4. Thus, there is clear proof 
that the bus stopped at least at 3 places between 
Dharapuram and the place of accident. Though 
there is some conflict of evidence as to the pre- 
cise time at which the accident took place, the 
statement of D. W. 3 that it took place at 5 
tnihutes to 4 might be taken as correct. The 
result then is that the bus which left Dhara- 
-'puram at 3-5 p.m. came to the scene of occurrence 
-at 3-55 p.m. Making tlie necessary allowance for 
the 3 stoppages, it may be taken that the running 
tln.e between Dharapuram and the place of acci- 
dent was about 42 minutes and the dLstance 
covered was 19 miles. The speed, therefore, -works 
-out at an average of about 25 miles per hour. The 
argument on behalf of the appellants is that a 
'Speed of 30 miles per hour is permitted under the 
'licence and that, therefore, the speed of 25 miles 
vit which the bus ran was not excessive. That, 
tiowever. is not the correct approach. Whether in 
H particular instance the sp^ was excessive or 
S 20 t must depend on a number of circumstances 


such as the condition of the road, the nature of 
the locality, the time and so l'cr;h. A speed 
which would be reasonable on a flue concrete road 
would be excessive on a road which is fu’l of 
ruts and in a state of repair. V/hat might be 
regarded as a safe speed in an uninhabited area 
might become dangerous in a congested oi.e. A 
spe;?d which might be harmless during the restful 
hours of the night might be reckless during the 
business hours of the day. Whether in a given 
case the speed was excessive or not must be 
determiiicd on a consideration of ail the circum-i 
stances. 


In — ‘Laurie v. Raglan Building Co.’. ^1942) 1 
KB 152 at pp. i5-M:5 (A), a lerry which was 
driven at a speed of 10 to 12 miles skidded and 
killed a person standing on the pavement. At 
that time the road was in a dangero’as condition due 
to heavy snow fall. The question was whether 
the driver was negligent in drivirg the Inr^y at 
that speed wiiich under normal conditions would 
have been quite reasonable. In hoiding that the 
speed was unrea^'onablo under me circumstances, 
nrcpnr. AT R. observed ! 


‘T am quite unable to accept the proposition 
that, -when a road Is in that condition, a lo-n-y 
of this kind, loaded in the way in -which it was 
loaded, is entitled to proceed at such a speed. 
If roads are in such a condition that a motor 
car cannot safely proceed at all, it is the duty 
of the driver of the motor car to stop. If the 
roads are ho such a condition that it is dot: safe 
to .go at more than a foot pace, his duly is to 
proceed at a foot’s pace. The evidence here 
show's clearly that the road w'as in such a con- 
dition that a prudent driver, even if he did 
not And it necessaiw to stop, would have pro- 
ceeded at a very much slower speed. I. there- 
fore. think that, not only did the fact that part 
of the lor^ swept across the pavement raise a 
‘prima facie’ case to be answered, but also that 
the evidence was sufficient to call for an answer 
even if there had been no such ‘prima facie’ 
case of negligence.” 

(4) The question for determination, therefore, is 
vdiether the speed at v/hich the bus ran at the 
place was reasonable having regard to the condi- 
tion of the locality. Tlie material facts to be 
noted are that the road passes over a culvert, that 
it takes a sharp bend with a downward gradient, 
that adjoining it is a ditch, that with a view! 
to prevent vehicles from running into it 5 stones 
2 feet high are planted and that the road proper 
has a space of lands on either side and at their ex- 
tremity there are trees standing. At sirch a place 
prudence requires that a bus must be driven with 
great caution and w'ith much less speed than on 
a straight road. Was that done? Mr. T. V. Muthu- 
krishna Ayyar, the learned advocate for the ap- 
pellants argued that it was and he referred to the 
statements made by P. W. 6 in the cour.=^e of 
cross-examination. He deposed that Rajaratnam 
and himself boarded the bus at 3-30 p.m. at Thum- 
balapatti, that the bus stopped only for one 
minute and that the dashing of the bus against 
the tree was at 3-45 p.m. The distance between 
Thumbalapatti and the place of accident being 3 
miles; it is argued that the bus ran at a speed 
of less than 15 miles an hour and that, therefore, 
the accident could not have resulted from the 
.speed. That, however, is to assume that the time 
given by the witness is accurate. D. W. 3. on the 
other hand, deposed that Thumbalapatti was 
reached at 3-45 p.m. and the accident occurred & 
minutes to 4. Making allowance for the stoppage 
time at Thumbalapatti, this works out at 20 miles 
per hour and this spe^ must be considered exces- 
sive having regard to the nature of the ground. 
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(5) It v/as argued that if the bus ran at an 
uncontrollable speed, it would have toppled over 
into the channel and the fact that it was steered 
athwart the road shows that the speed was not 
excessive. But it is one thing to say that the speed 
was not uncontrollable and quite a different thing 
to say that it was not reckless or excessive. In 
this connection, the following facts should be 
remembered. V/hen the bus crashed against the 
stone the impact was so violent that the latter 
was uprooted and broken. Notwithstanding all 
the attempts in applying the brake, the bus tra- 
velled 25 feet to the tamarind tree and dashed 
against it. In view of the fact that the steering 
and brake were in good order, as appears from 
the certificate issued by P. V/. 2 on 22-9-1947 it 
should have been possible to stop the bus even 
before it reached the tamarind tree if the speed 
had not been excessive. Then again after the 
dashing against the tamarind tree, the bus tra- 
velled a further distance of about 16 i feet and 
it was at this stage that Rajaratnam was thrown 
off. This again could not have happened if the 
bus was driven at reasonable speed, especially 
as the two impacts must have reduced its speed. 

In Ex. A- 3, the dying declaration by Rajarat- 
nam, he stated “the bus came at a very high 
speed. The driver turned the bus at a certain 
place. I was telling him to drive the bus 
slowly. I do not remember in which place the 
bu.s was turned. T did not know as to what 
happened thereafter.” Rajaratnam himself owm- 
ed a car and knew driving and held the licenses 
therefor (vide Exs. A-7 and A-8). The state- 
ment given by him in Ex. A*3 is. there- 
fore, entitled to great weight, especially as it is 
part of a dying declaration. The statement there- 
in that he warned the driver to proceed slowly 
is confirmed by the evidence of P. W. 6. On the 
broad probabilities, we hold that the speed at 
which the bus was driven Tvas excessive, having 
regard to the nature of the ground on which 
the accident happened and that, therefore, 
there was negligence on the part of the driver 
and the appellants are liable therefor. 

(6) It was also argued for the plaintiffs that 
Joseph was not a competent driver and that 
the appellants acted negligently in having en- 
gaged him to drive the bus. Exs. B- 19 and B- 
20 are driving licences issued to Joseph and 
they show that he served in the Military as a 
car driver from 1942. D. W. 1 is a respectable 
witness on whose recommendation D. W. 4 
made the appointment. It was argued that Exs. 
B- 19 and B- 20 are not sufficient in themselves 
to prove that the driver had the requisite skill, 
that Joseph himself had not been examined 
and that the evidence of D. Ws. 1 and 4 did not 
establish tliat he had sufficient competence. 
Stress is also laid on the fact that originally the 
bus was intended to have been driven by D. W. 3 
as seen in Ex. A- 19. that Joseph was put in 
later on at the instance of the ca.'=;hier, that that 
was the first trip undertaken by him and that as 
it was known that he was new to the road, it 
was negligence on the part of the appellants to 
have entrusted the running of the bus to him. 

But as Exs. B- 19 and B- 20 are licences issued 
by the authorities whoso duty it was to satisfy 
themselves about the competence of the driver, 
it cannot be held that the appellants acted with 
negligence in acting upon them. Joseph had abs- 
conded and no inference can be drawn against 
the appellants by reason of his non-examination. 
No doubt, Joseph was new to the raute. But the 
appellants had taken the precaution of putting 
D. W. 3 by his side for the purpose of guiding 
him. It is, therefore, impossible to find any neg- 


ligence on the part of the appellants either in 
employing Joseph or in allowing him to drive 
with the assistance of D. W. 3. That the driver 
acted negligently, we have no doubt. As observed 
by Best C. J. “The coachman must have compe- 
tent skill, and must use that skill with dilig- 
ence; he must be well acquainted with the road 
he undertakes to drive.” Vide ‘Crofts v. Water- 
house’, (1825) 3 Bing. 319 (B). It was by reason 
of his unfamiliarity with the road that Joseph 
drove at a speed which was excessive and ra^ 
for the place of occurrence. But, the liability of 
the appellants arises by reason of negligence of 
their servant and not of their own. 


(7) It was argued for the respondents that even 
apart from the positive evidence of negligence 
adduced both in the matter of the speed at 
which the bus v/as driven and the incomxwtenoe 
of the driver, there was the further fact that the 
accident occurred not on the road proper, but <mi 
the off-side and that it was itself sufficient to 
establish negligence. The reason for this rule 
which is well established, was thus stated by Earle 
C. J. in Scoot V. London Dock Co; (1865) 3 H 
and C. 596, at P. 601 (C) : 

"Where the tiling is shown to be under the 
management of the defendant or his servants, 
and tlie accident is such as in the ordinary 
course of things does not happen if those who 
have the management use proper care, it aff- 
ords a reasonable evidence, in the absent of 
explanation by the defendants, that tlie accident 
arose from want of care.” 

(8) In — 'Earkway v. South Wales Transport 
Co.', (1943) 2-All ER 4S0 (D), the facts were that 
there was tyre burst 

“and the omnibus then went over to the off- 
.side of the road, mounted the pavement, crashed 
into some railings and fell on its side down aa 
embankment on to some railway trucks, killing 
four of the passengers and injuring oUiers.” 

It was held that 

"the fact that the omnibus left the road and 
fell down the embankment raised a presump- 
tion of negligence against the defendanta. 
requirlng them to prove affirmatively that 
they had exercised all reasonable care.” 

(9) The principles applicable were thus sum- 
med up by Asquith L. J. ; 

"The position as to onus of proof in this case 
seems to me to be fairly summarised in the follow- 
ing short propositions : (i> If the defendants’^ 
ombinus leaves the road and falls down an em- 
bankment. and this without more is proved, then 
‘res ipsa loquitur’, there is a presumption that 
the event is caused by negligence on the part 
of the defendants, and the plaintiff succeeds- 
unless the defendants can rebut this presump- 
tion. (ii) It is no rebuttal for the defendants to 
show, again without more, that the immediate 
cause of the omnibus leaving the read is a tyre- 
burst, since a tyre burst ‘per se’ is a neutral 
event consistent, and equally consistent, with 
negligence or due diligence on the part of the 
defendants. When a balance has been tilted one 
way. you cannot redress it by adding an equal 
weight to each scale. The depressed scale will 
remain down. There is the effect of the deci- 
sion in — ‘(1942) 1 KB 152 (A)’, where not a 
tyre burst but a skid was involved, (iii) To dis- 
place the presumption, tlie defendants must go 
further and prove (or it must emerge fro® ^ ’ 
evidence as a whole) either (a) tliat the burst itr 
self was due to a specific cause which does 
not connote negligence on their part but i>oin 
Id it.s absence as move probable, or (h) If th 
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caa pomt to no such specihc cause, that they 
used all reasonable care in and about the ma- 
nagement of their tyres.” 

mentioned that in the actual applica^ 
tion of the above principles there was a difference 
ot opinpn among the Judges, the ma.ioritv bold- 
ly that the inference of negligence had been dis- 
placed on the facts, v/hi!e Bucknill L. j. held 
^herwise. The case was taken on appeal to the 
House 01 Lords who differed on the facts from the 
decision of the majority. On the principles appli- 
c^le, however, there was no disagreement (vide 

r A uTr1d2 (eTx'' Transport Co.', (1950) 

In Halsbury’s Laws of Bi-?gland. Vol. 23 at pa'^e 
671, paragrapn 956, the law is thus stated : 

An exception to the general rule that the burden 
of proof of the alleged negligence is in the first 
^tance on the plaintiff occurs wherever \he 
ner established are such that the pre^ 

natural inference immediately arising 

caiSU th>H^ f complained of waf 

ca^ed by the defendant’s negligence, or where 

storv^'^of negligence ‘tells its own 

unambi- 

^ous. To these cases the maxim ‘res ipsa 
loquitur applies. Where the doctrine applies a 

presumption of fault is raised against the de 

fendant, which, if he ?.s to succeed in his defence 
must be overcome by contrary evidence the bur- 

pnm defendant being to show how the act 

complamed of could reasonably happen without 
negligence on his part. ^Vhere. therefore there 
^ a duty on the defendant to exercise an^ 
the circumstances in which the iniu^ com- 
plain^ of happened are .such that with the 

requisite care no risk would in 
tbA events ensue, the burden 

nrovp^hf defendant to dis- 

prove his liability, in such a case, if the in- 
jurious agency itself & the surrounding circum- 
stances are all entirely within the defendant's 

is that the defendant if 
hable, and this mference is strengthened if the 
mjupious agency is inanimate.” 

principle it has been held 
nn knocks against a stationary object 

on the road that would itself be evidence of 

“ - ■Israel' Walton & Co. v 
y^gaurd Motor Bus Co.’, (1909) 25 T t p i*? 

(P>, the omnibus had .skidded and dashed against 

a lamp post on the pavement. That was i^f 

held to be ‘prima facie’ Evidence of neglio-ence 

;7 ‘Barnes U. D. c. v. London olne^S 

Ommbus Co.’, (1909) 100 L T 115 (G) anrt 
•EUor v.Selfridge & Co. Ltd.’, (1929) 46 TLR236 (H) 

It IS argued for the respondents that on these 
fife" ‘^®r ^ Occurring on 

the off-side of the road and of the bus crashing 
against the stone and the tamarind tree are them^ 
selves without more suffici^t to establish ne^i 
geace on the part of the servants of the apnellantc 

Muthukr^hna Aiyar, while not disputing 
the principles laid down in these cases, argues that 
the ‘prima facie’ inference of negligence has in 
fact been rebutted by proof that the accident 
was due to the rear central bolt of the bus ^ud 
denly giving way and that the presumption of 
negligence had been negatived. The point 
for consideration is whether the accident 
was caused by the centre bolt suddendly giving 
way. (After considering the evidence, the judg- 
ment proceeded:) The accident must, therefore, 
be held to be due not to the break of the bolt,* 
but to the reckless speed at which the bus was 
driven. 
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behalf of the plaintiff, it v/a^ artrued 

selte'^hTvini'^® Po:>sibiUty of the delendant. taem- 
selve.:> having broKen the bolt after the bi^s reached 

One ^ShM > ®^®PP®,^® the break of the boll. 
One IS that it mignt have occurred even before 

at Dharapuram in whfch 
case It would undoubtedly have been ne^iitrence 
on the part of the defendants to have put such 
a vehicle on the road; and the other Is that the 
bi’eakmg of the bolt might have resulted from the 

tiv^v, in v/hich case that would be t^e resuit anr^ 

Th^^^thP “'■® (Evidence reien-ed : ) 

evidence is inconclusive and it is im- 
possible to say therefrom hew and when the 

t’nl occurred. Eveii on that foot- 

ties the burden of 
ebuttin^ the interence of negligence ansinr^ bv 

reason oi the accident takLng place on the tf-side 

^ It ^ against Uie stone 

ihe ^^®®’ to Gischarge 

that the evidence estabiishee 

that the oriver was unfamiliar with the ro'he and 

woni^° a .speed greatly in excess of what 

regard to the condi- 

result the accident was the 

lesuit of suci:j rash and negligent drivino-. The 

negligence arising from the aceV 
the off-side of the road has 
satisfactory explan.ation 
on the part of i.he appellants. The finding oi the 
Subordinate Judge that there was nefiTgInce on 

mulV, theX;^ 


whi? .v-"®®t;°;\tdr determination is. to 

r.ir,iv5 the plaintiffs are encitleH'^ Tlie 

claim was made both under Ss. 1 and F-ital 
Accidents Act, 13 of 1855. ^ ^ 

(13) Section 1 is as follows: 

death of a person shall be caused 

or default, and the act 
nepect or de^ult is such as would (if death had 
not ensued) have entitled the party injured to 

action and recover damages in res- 

frf oS ^death had not ensued shall be liable 
inp- damages, notwichstand- 

tb? person injured, and although 

the death shall have been caused under such 
circumstances as amount in law in felony or 
other crime. 

shaU be for the 
if ^nv husband, parent and child 

J person whose death shall hare 
been so caused, and shall be brought by and in 
the name of the executor, administrator or re 
presentative of the person deceS- and in 
every such action the Court may give s^n da- 
mages as it may think proportionate to th^' Joss 
resisting from such death to the o^tfes re^ 

benefit such 
the amount so 

including' <leducting all costs and expenses, 

not recovered from the de- 
endant. shall be divided amongst the before- 

mentioned parties, or any of them in such 
fhan dSet.”® judgment or decree 

rsnli.? S AceWent^f andlo®^ 

fArc^A^^b ^ Campell’s Act and it c^- 

-ers on the persons named therein right to ^’aim 

damages and the extent of that relief is th« ne 
c^ury lo^ which those persons suffer by reason 
of the death. Section 2 of the Act is a.sf admire? 
“Provided always that not more than one acUoA 
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or suit shall be brought for, and in respect of 
the same subject-matter of complaint. 

Provided that, ia any such action or suit, the 
executor, admuilstrator or representative of the 
deceased may insert a claim for and recover any 
pecuniary lo^s to the estate of the deceased 
occasioned by such wrongful act, neglect or de- 
fault. which sum. when recovered, shall be deem- 
ed part of ihe assets of the estuie of the 
deceased." 

At is Uic .second proviso that is material for the 
present purpose. It eiracts that any pecuniary 
loss sustained by the cste.lo by reason of the death 
might be recovered ns part of the estate. This is 
a civ.iin distinct from and independent of what is 
provided in S. I. 

(14j a similar provision was enacted in England 
I by die Lasv Reforms. (Miscellaneous Provisions! 

' Act, 1934. It is important to note thcR the two 
! heads of claim are dilferent in their legal charac- 
ter and inci'lents, though they arise out of the 
same faots. Thus, while damages under S. 1 are 
recoverable for the benefit of the persoiis named 
therein, compensation under S. 2 goes to the bene- 
{ fit of the estate. While the claim under S. 1 is 
I limited to the loss sustained by the dependents 
meutioned therein, that under S. 2 will inciude da- 
' mages cledmable by the deceased such as damages 
for physical suffering and mental agony and for 
I the loss of expectation of life. Thus, the persons 
who will be entitled to damages under the two 
sections may be different and the principles on 
which damages will have to be awarded will also 
• be different. 

“The rights of action in the two cases are quite 
distinct and independent. Under the Law Re- 
lonn* Act the right of action is for the benefit 
of tne deceased's estate: under the Fatal Acci- 
denU Act the right of action is for the benefit of 
the deceased’s dependents." 

Per Lord Macmillan in — ‘Davies v. Powell 
Duffryn Associated Collieries Ltd.’, 1942 AC 601 at 
p. 610 (I): 

"The law contemplates two sorts of damages : 
the one is the pecuniary loss to the estate of 
the deceased resulting from the accident; the 
other is the pecuniar^' loss .sustained by the 
members of his family through his death. The 
action for the latter is bi'ought by the legal 
representatives, not for the estate, but as tnistees 
for the relatives beneficially entitled; while the 
damages for the loss caused to the estate are 
claimeci on behalf of the estate and when re- 
covered form part of the assets of the estate." 
Per Sir Shadi Lai C. J. in — ‘Secretary of State 
V. Gokul Chand’, AIR 1925 Lah 636 at pp. 63S- 
G37 (J). 

(14a) In the present case, while all the plaintiffs 
I are entitled to relief under S. 1. it is only plain- 
i tiffs 2 to 7 who arc eligible for relief under S. 2 
ia.s the estate of tlic deceased Rajaratnam has 
1 vested in them as his heirs. 

(14b) Thr Subordinate Judge has granted a de- 
cree under S. 1 for Rs. 3,600 to plaintiff 1 and for 
Rs. 25,'iOO/- to plaintiffs 2 to V and under S. 2 
for Rs. 6000 to plaintiffs 2 to 7. The appellants 
pres-'', three contentions on the question of da- 
mages: It was contended (1) that Rs. 25.200 award- 
ed to plaintiffs 2 to 7 was excessive; (2) that the 
award of Rs. 3600 to plaintiff 1 over and above 
Bs. 25.200 decreed to plaintiffs 2 to 7 was illegal 
and (3) that a sum of Rs. 5000 being the damages 
awarded under S. 2 for lass of expectation of life 
should go in reduction of the sum of Rs. 25,200 
awarded under S. 1 to plaintiffs 2 to 7. 

(15) The first point for decision is whether the 
award of Rs. 25.200 to plaintiffs 2 to 7 under S. 1 
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of the Act was excessive. Mr. T. V. Muthukrishna 
Ayyar contended that the basis for awarding dar 
mages under that section was the loss of pecuniary 
benefit sustained by the defendants and that it 
was incumbent on the plaintiffs to furnish by 
clear evidence the necessary data for determining 
that loss. He quoted — ‘Duckworth v. Johnson*. 
(1859! 4 H and N 653 (K); — ‘Barnett v. Cohen*, 
(1921) 2KB 461 (L) and — ‘Stanes Motors Ltd. 

V. Vincent Peter’. AIR 1936 Mad 247 (M) in sup- 
port of this position. 

In — ‘(1859) 4 H and N 653 (K)’, a boy of 14 
w^as killed by the fall of a certain wall. At the 
time of his death he was v/ithout employment. 
But there was evidence that he had been earning 
for about a year or two. On that, the jury award- 
ed damages of £20/-. The defendant having 
applied to set aside the decree on the ground that 
there was no evidence of any pecuniary loss. 
Pollock C. B. observed : 

“My opinion is that, looking at the Act of Parliar 
ment. if there v;as no damage the action is not 
maintainable. It appears to me that it was in- 
tended by the Act to give compensation for da- 
mage sustained and not to enable persons to sue 
in respect of some imaginary damage.” 

But the decree was confirmed on the ground that 
there w^s evidence of pecuniary loss. In — ‘(1921) 
2KB 461 (L)’. McCardie J. made a distinction 
between cases where there is a mere speculative 
possibility of benefit and cases where there is a 
reasonable probability of pecuniary advantage and 
held that the plaintiff had not established any 
pecuniary loss by reason of the death of a four 
year old boy. Tliis decision was followed in — 
‘AIR 1936 Mad 247 (M)*, wherein Cornish J. 

observed ; 

"Tile nile is that the damages must be fixed 
solely with reference to the pecuniary loss sus^ 
tain^ by the relatives of the deceased in res- 
pect of past contributions or in respect of reason- 
able expectation of future pecuniary benefit from 
the deceased. The plaintiff must adduce evi- 
dence affording a reasonable basis for the as- 
certainment of the pecuniary loss so inflicted.** 

In — 'Taff Vale Railway v. Jenkins’. 1913 AO 1 
(N). the question came up for consideration be- 
fore the House of Lords whether damages could 
be awarded under the Act when the deceased was 
not in employment at the time of the accident. It 
was held that the plaintiff would be entitled to 
damages, provided there was a reasonable ex- 
pectation of pecuniary benefit from the continuance 
of the life. Vide also — ‘Jeet Kumari v. Chitta- 
gong E. and E. Supply Co.\ AIR 1947 Cal 195 (O). 
The law. therefore, may be taken to be well settled 
(D that damages could be awarded under the Act 
only to the extent that the plaintiff suffers pecu- 
niary loss: (2) that to ascertain tliat loss, reg^ 
must be had not merely to the conditions existing 
on the date of the accident, but to all reasonable 
expectation of pecuniary benefit in the future and 
(3) that the court should not award sympathetic 
damages or damages by way of consolation. 

In the light of these principles, we may examinel 
the evidence, the burden being on the plalntlfTsI 
to establish the extent of their lOvSs. (His Lord-* 
ship considered the evidence and proceeded : ) The 
following passage in Mayne on Damages. 11th Edi- 
tion at page 565 aptly applies to the facts Ot 
this case: 

"Children may recover for the loss of the edu- 
cation. comforts, and position in society, whicdi 
they would have enjoyed if their father had 
lived and retained the income which died with 
him, and they had continued to reside with, 
him; and even the probabUity that the deceased 
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would have made provi^’O’i for 
ms chdciren ma}* i^e considered." 

1 All i pfTos Ltd.’. (1937) 

tilled in an aif d[;e\o'1he 
tne defendant’s' servants. The wi^'ov' 

- Sfi“'?cc.!:U?"5'i si”' £ 

Ooa&5“i:'j£„££, . “»:■« t« aaim. 

The damages nece.-sari.y must be ---.h 

to award is £10.000.” '* ^ 

Am l725^ca\ Co. Ltd.’, 

•n a salary of Rs. go dp? -rAn 

•f 2G VP'i^"* ^ •^TiO-.Lil find of tilQ Q?TP 

hind a v/idovAnd'i^-’hidren^'^p'^'^^*^ leaving- be- 
to the dama-cs to ?? » question as 

entitled, Pag? J.'^o’os^^ted: ® 

to estimate the ios^which accurately 

the death of a husLnd or a ?ath^ 
opmion, in estimating the am or, nV ' aL Vu " 
cree to be passed in a case ''®' 

court must take imo account In 

peSr^^loss 

dent upon the dece^ed 'nd 

hest^^f r ^t^^^ist^rSls “ 

sonable sum to be awarded” 

' JeS)hrgs’,°a)''l3" Ac“11,r-" °'o V. 

Mo^ & - -as iS 

right cSr^" by stetSe i A 

SK ;j ££“!ST?F r 

ETo^sJf' sustained . by eafh individual en- 

cannot be ascertained with certaintv ih “ ^ 
necessarily be matter of estimate and i? 
partly of conjecture.” 't may be, 

principles, the positinn )„ 
that there is here a man of the age of 34 carrvine 
on buaness as a doctor, with reasonable pros^ 
pects of improving in his business. He was imS 
m comfort and by his early death plaintiffs 2 ^ 

7 have lost their prospects of education, position 
in society and even possible provision in. their 
favour. Under the circpmstances the award of 
Rs. 25200 as damages must be accepted as Quit^« 
reasonable. ^ 

(17) The next contention relates to the award of 
Rs. 3600 to plaintiff 1 under S. 1 of the Act It 
is argued for the appellants that Rs. 25,200 must 
be taken to represent the total damages payable 
under that section and that the only right of 
plaintiff 1 was to recoupe his loss from out of 
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Of lach'T- th/ n ^doubted law that, the claim 
.-Paraiely 

ft has,''^UieLa!°'to 

i“''^oae®i’d'’ 'fy PlainLff ‘b ' A^r^'d- 

sho4 

and on theh ow- mcrii.; t =°«3idered separately 
claim of the p°aini“ the 

discus.sioii of the eviao’’>“o'?e4tins 't 

“*£“ IJ g£“4£S“!£ fF“? 

servfc^f '^4icf Ra1L-am”" 

depfb if bv reason of thf> 

”ro?S£?S', for the 

£SS„?rs. “gTh?" y H,?£S'“f.4» 

Without remunemtioi""aml fhe n° ‘V" Vaidysaloi 
£^3. 25r%tn fentws t 

contention is thi^* for this 

capacity of Rajaratnam ^ti^p '^ofu earning 

observed that the"' VaiHi-o^ Judge 

charge of ^ Va-idyasalai was till 1910 Tn 

mensem that Raiar^'-nr^^^ 
thereafter and that i^miP^f 
engage a. manager But to 

for assessing hSw much R?i.r.F '’’^'^-t^ned only 

“that gives an idea tha* th^ 

doing and can do work "wh^ch 
value”. There is ^ P^ouniarv 

lamt that for 


in the award to plaintiffs 2 to 7. ^ irxluued 


b"e a"ioin?"f 

vvhich case the loss of ser^fee would' 

^e7 a"ri^h‘^a^“;ore4^f, Jr 

hfjsU * "‘• 

damages on this account to toe^'^^^nda^um 


(19) The last contention rpTntac frx « 

Rs. 5000 awarded to plainti^® ^ 
of the Act by way of dama3?« f a S. 2 

tation of life. The contend a? expec- 

is that this amoimt shoulff^,lA ^ appellants 

sum Of RS. 25,20o’4wa®?ded u^Ser 

It would be a dUDlication otherwise 

of the same wron^ ^ in respect 

that the nafurro?°the cau-e stated 

is different from that t S. 1 

persons entitled to beneS^mdfr tbo"'^ 

may be different from section 

other. In such c^ses entitled under the 

of damages. But it m^i^ht hanp^n 

S" ^e^Son^ - 

claim damages twice over ' f^r®%he ®same 
once under S. i and again under s. 2 
The contention of Mr t ir TiT*"i.t . 

Aiyar is that what is awarded^d^r ‘one"f^^ 
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must bo deducted in the other and applying that 
principle, the sum of Rs. 5,000 awarded under 
S. 2 for loss of expectation of life should be de- 
ducted out of Rs. 25,200 awarded under S. 1 
of tile Aci. The decisions in — ’Rose v. Fort*, 
1937 AC 820 at p. 835 (Tj; — 'Feay v. Barnwell’, 
(1938< 1 All E R 31 (U): — 'Ellis v. Raine’. (1939) 
2 KB 180 (V); — ‘Y’dland v. Pow’ell Duffereign 
Associated Collieries Eul’, (1941) 1 KB 519 (V/) 
and ‘1042 AC 601 were ouoted in supnort 
of this position. In — T937 AC 826 (T)’. a young 
woman called Rose v;as killed in an accident. Her 
father sued for damages both under Lord Camp- 
bell’s Act and under 1934 Act. There was no 
dispute about the claim made under Lord Camp- 
bells Act. The point in controversy was whether 
damages could be awarded for the loss of expec- 
tation of life. It was held that they could be. 
Incidentally the question w'as raised whether thei*^ 
would not be overlapping of damages under the 
two heads. As to this, Lord Atkins observed : 

I should add that T see no difficulty as to the 
alleged duplication of damages under the Act 
of 1934 and the Fatal Accidents Acts. If those 
who benefit under the last mentioned Acts also 
benefit under the Will or intestaev of the de- 
ceased personally, their damages 'under those 
Acts will be affected. If they do not. there 
seems no reason why an increase in the de- 
ceased’s estate in which they take no share 
should affect the measure of damages to which 
they arc entitled under the Act.” 

In ‘(1938) 1 All ER 31 (UT, Mrs. Feay was kill- 
ed in an accident and her husband sued for da- 
mages both under the Fatal Accidents Act and 
the Law Reforms Act of 1934. Lingleton J. fixed 
£600. as damages under the 1934 Act. and .£625 
as damages under the Fatal Accidents Act. As 
the claimant under both lh<^ Acts ivas the same 
person, the learned Judge following the observa- 
tions in — '1937 AC 826 (T)’. hold that the award 
under the 1934 Act should be taken into account 
in fixing the amount of damages under the Fatal 
Accidents Act: that out of £600 awarded under 
the 1934 Act a sum of £25 would have to go for 
duty and administration expenses, that what would 
reach the plaintiff net would be £575 and deducts 
ing that amount, a decree for £50 should be 
awarded under the Fatal Accidents Act. Thus, 
the question is not one of mere arithmetical de- 
duction but of avoiding duplication of damages. 

— ‘(1939) 2 KB 180 (Vf. the parents of an 
infant who had been negligently killed in an 
accident claimed damages under both the Acts. 
The Court of Appeal sent the case down for a 
fresh hearing on the ground that the jurv had 
not understood the nature of the two claims put 
forward. The following observations of Godda.rd 
L. J. at page 185 bring out the principles appli- 
cable : 

“If the parties who will benefit from the damages 
awarded under the Fatal Accidents Act are the 
same as those who will benefit from the damages 
awarded under the Law Reforms Act, the da- 
mages under the Fatal Accidents Act must be 
reduced by the amount which is given a.s loss 
under the Law Refonns Act. If the amount given 
under the Law Refonns Act is <xiual to or ex- 
ceeds what the jur>' may give under the Fatal 
Accidents Act, they give nothing under the Fatal 
Accidents Act at all. If on the other hand, in 
any particular case a juiy (as well may happen) 
should consider that the damages under the 
Fatal Accidents Act exceed the damages given 
under the Law Reforms Act, then it may be 
necessary to assess both." 

(20) ‘(1941) 1 KB 519 (W>’ was again a case in 
which the plaintiffs claimed damages both iinde^ 
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the Fatal Accidents Act of 1846 anri « 

foiTCs Act 1934. Damages A®* 

both the Acts. But as one 
a Pereon who derived benefit 
Act the damages under the 1846 Act were fedifed 
by the amount by which she would be bSid 
by award under the 1934 Act. The question was 
whether such a deduction could be legallv made 
It was held by the Court of Appeal ttat it could 
be. This decision vras taken on appeal to the 
Rouse of Lords and confirmed, the Noble Lords 
obsenung that the award under one head should 
be ‘’taken into account" in assessing damages 
under the other. Vide ‘1942 AC 601 (1)’, 

(21) The result of these authorities is that the 
same claimant cannot recover twice over for the 
same wrong; that in computing the damages what 
is aw'arded under one head should be taken into 
account in the other: and that it is not a mere 
rule of arithmetic compelling the deduction of 
the one from the other, but awarding damages 

under both heads without duplication of the same 
claim. 

(22) Applying these principles, wffiat is that has 
been awarded to plaintiffs 2 to 7? Rs. 25,200 for 
the pecuniary loss .sustained by them by reason 
of the death of Rajaratnam under S. 1 and Rs. 
1.000 for agony and suffering and Rs. 5,000 for 
loss of expectation of life under S. 2 of the Act. 
All these are items of damages which ar^ distinct 
and separate from eacli other. In — ‘Banhan v. 
Gambling’, 1941 AC 157 (X). it was held that in 
a claim under the 1934 Act it would not be proper 
to make a claim for pecurdary loss to the estate. 
Viscount Simon L. c. observed : 

"Of course, no regard must he had to the finan- 
cial losses or gains during the period of which 
tne victim has been deprived. The damages 
are in respect of loss of life, not for loss of 
future pecuniary prospects." 

(23) It was evidently in view of these observations 
that (claim for) damages on the basis of loss of pecu- 
niary benefit was made only under S. 1. while the 
claim under S. 2 was limited to damages for 

suffering and loss of expectati{Hi. 
nn duplication of damages and 

- T94rAC 601^ decision in 

(21) ^ the result, we modify the decree of tlie 

by reducing the damages payable to 
pl^tiff 1 to Rs. 1.000 and confirm the decree in 
other respecte. Subject to this modification, the- 
appeal is dismissed with costs. 

B/R.G.D. Order accordingl 5 \ 
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AHMED SAYEED JJ. 

another. Appellants v Vara- 
dents Hebbar and others, Respen- 

Second Appeal No. 480 of 1949. D/- 29-1- 

O 9 ; R". 90. 92 and 

2 — Omission to implead legal re- 

of. dcceascd judgment-debtor and 
non-representation of minor. 

In executi()n of a mortgage decree for 

members of a joint Hindu 
family consisting of father and his two 
minor sons, the hypotheca was sold but 

sale the father 

uieci and the sale was confirmed without ^ 
vviiy entry being made under O. 22, R. 2 
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that the minor sons were the legal renre- 
sentatives of the deceased judgment- 
debtor and without any fresh appointment 
of guardian of the two minor sohs. 

Held that the mere failure to make an 

Judgment-debtors, 

who were already on record, were the le-^al 
representatives of the deceased jud-ment- 

m irregularly Ind 

rn ^ 1929 Oudh 235 Lfs- 

tinguished. (P^ra 4) 

Held also that the absence of guardian- 

a?"th|"\ime''of‘"® Judgment-debtors 

not fh ^ confirmation of sale wculd 

mft invalid. AIR 1927 Nag 

IJ03 Kel. on. (Para 7) 

Anno: C. P. C.. O. 21, R. 90 N 34, 35 

(b) Cm! P. C. (1908), O. 21, R. 92 — Neces 
saiy parties and notice to them. n,e.ej 

provision in the Code of 
^°r a purchaser to apply 
for bringing on record the legal renre^ 

after ^the deceased Judgment-debtor 

flrmation before con- 

limitation prescribed for such hrinton^ 

S5S"«„ ’'A-eo?rr H 

O 2TT92nW^-°^ the sal4."" Under 
u. ^1, K. 92(1) there is no obligatory dutv 

Anno: C. P. C., O. 21. R. 92 N. 4.^ ^ 

^r^shrici for AoDGll^ntc* q t> 

ayya Nayak, for Respondents 

CASES CITED : 

^'fn\ 152: 51 Mad 347 

iSJli ISS jHsL 

^ 205: 59 Mad 461 

(I) (’96) 19 Mad 219 

(J) (’96) 23 Cal 686 

iS ffl> tlSSSSS IIS; » 

GOVINDA MENON J • In O 9 . 

1935 on the file of the Court ' of' th^'-n-^} 
Munsif of Kundapur, a mortgage 
passed by which the def^nda^thereir wete 
to pay a sum of money to the nlaintiffi 

a stipulated period in default of which TfinM 

decree had to be passed for sale of the mor? 
gaged property. The defendants were mtS' 
bers of a joint Hindu family of which d^fen" 
dant 1 was the father and manager and defen 
danfs 2 and 3 were his two minor sons The 
preliminary decree was passed on 30-II-1V35 
and since no payment was made, a final de 
cree E.x. B-2 was passed on 10-7-1936. In nur- 
suance of that final decree, the hypotheca was 
sold by public auction on 16-1-1937 and the 
mortgagee decree-holder himself became the 
purchaser. Before the sale was confirmed de- 
fendant 1 Manjunatha Hebbar died on 2.3-1- 
1937. No steps were taken to declare that 
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defendants 2 and 3 were the legal represe'Aa 
ti^ves of defendant 1 and no attempt vfas mad» 
to appoint anybody as guardian-ad-litein of thp 
minor defendants 2 and 3. But thi salf was 

I- ' aated 15-3-1937 was issued to the aur 
A ,wbo obtained delivery by R E 

i56 Of 1.937 on 17-4-1937 eI pA 
Thereafter, the decree-holder purchaser lea^eri 
. -.a defendants 1 and 2 lif the s'id< 

1 i 1 oT 94'-^^^S P'5 is dated 

11 10 194*±. ^ Later on, there was a nrtiVp nf 

ejectment issued to defendants 1 and ~2 se- 

defendants 1 and 2 Sied'^that \ho ^uctSn 
purchase the decree-holder piircha<;pr * 
obtained any title but that the title in the Dro' 

■ 4^-f \^9l5M\^£ 

tion between ;he c.e.Toe-holder and liTs uroRie-r' 
the property has been allotted to plaintiff f in 
tae present suit. Therefore the present suit 

defendants'' tor '''r‘e?o\4f ^of ffo 

mesne nrofits of possession with 

minor defendants were not represented h^J 

1-4 

!h=” S"Su'?, 'ferai °,i3r ‘“S 

appointment of a guardian-ad-lifim 

frii[S£“\ '^fhch woufd "nofmlke f I fale 
nvalid, the learned Subordinate Judgp bpia 

Uiie“^n"o‘ 

pn^^baTei 

obtained any title 

(3) Satyanarayana Rao J before“whom 

•fecond appeal came cn for 'hearS^ in tv, c 
instance has directed this elf e tf, 

•LS: 

point anrthlt is how 'tbf. ® ibe 

come to be posted before us.®®^°” 

fo he fhi ^^cord. were not declared by Court 
..s cool S 

fhf ^m1 T ~Sy fsVal^ 

le members were made narties Snnh hohi,* 

suit. We are. in this case, governed by 6. 22 
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R. 2y Civil P. C. which lays down that where 
there are more defendants than one and only 
one of them dies and where the right to sue 
survives against the surviving defendants the 
Court shall cause an entry to that eOect to be 
made on record and the suit shall proceed 
against the surviving defendants. What has 
happened in tiiis case is that no entry has been 
made that defendants 2 and 3 in O. S. Nc. 431 
of 1935 are the legal representatives of defen- 
dant 1. Does it invalidate the confirmation of 
sale is tiie question. 

The decision in — ‘Achutan Nair v. Mana- 
vikraman’, AIR 1929 Mad 152 (A) definitely 
lays down that where the legal representatives 
of a deceased defendant or respondent are 
already on record, it is not necessary that an 
application should be made to bring the legal 
representatives on record within three months. 
All that is necessary is that at some time or 
othei'j before the hearing of the suit or appeal, 
the plaintilT should bring to the notice of the 
Court the fact of the death of the defendant, 
and if the Court, as a result of it, gets it noted 
on the record, then that would satisfy the 
obligation under the law. Where a preliminary 
decree on a mortgage was passed against more 
than one judgment-debtor and one of them dies 
before the final decree was passed and the 
other judgment-debtors happened to be some 
of his legal representatives, then the omission 
to bring on record all the legal representatives 
to represent the estate of the deceased judg- 
ment-debtor would not make the final decree a 
nullity. Vide — ‘Kunhi Kalanda Beari v. Kun- 
hipakki’, AIR 1930 Mad 69 (B). In that case, 
before the decree was passed one of the defen- 
dants died and some of his legal representa- 
tives were already on record in another capa- 
city but not all. A decree was passed by the 
Court without any application being made to 
bring on record the legal representatives of the 
deceased defendant of whom two were already 
im record. The final decree was passed without 
all the legal representatives being before the 
Court. The Court did not even make a decla- 
ration that the existing legal representatives 
sufficiently represented the estate of the de- 
ceased defendant. Even in such a case the 
learned Judges held that the failure to bring 
oil record all the legal representatives of the 
deceased defendant would not invalidate the 
decree. It was further held that even if the 
Court did not make an entry to the elTect that 
the other defendants were the legal represen- 
tatives of the deceased defendant, still it cannot 
be said that the decree passed therein was 
nullity. It seems to us that there is some 
resemblance between the facts of that case and 
what we have to consider here. 

Manjunatha Hebbar’s legal representatives 
"'ere defendants 2 and 3 in O. S. No. 431 of 
1935 and simply because the Court did not 
^''ako an entry after the sale took place that 
the minor defendants 2 and 3 arc the legal 
representatives of Manjunatha Hebbar, no 
argument can be accepted that the confirmation 
of the sale, without the other judgment-debtors 
being declared as the legal representatives of 
the deceased Manjunatha Hebbar, is void. Even 
in cases where no legal representative of a 
deceased judgment-debtor was brought on 
record after sale but before confirmation, it has 
been held that the confirmation without a legal 
representative is only an irregularity which 
would not invalidate the sale as void. The 
previsions of Cls. (2) and (3) of O. 21, R. 92, 


C. P, C. are the governing factors in matters 
of this kind. Under Cl. (1) of the rule where 
after a sale takes place no application is made 
under R. 89 or R. 90 or R. 92 to set aside the 
sale, or where such application is made and 
disallowed the Court shall make an order con- 
rirming the sale and thereupon the sale shall 
become absolute. The period of limitation for 
making applications under Rr. 89, 90, and 91 
of O. 21, C. P. C. is thirty da 3 's as prescribed 
under Art. 165 of the First Schedule of the 
Limitation Act. Therefore after the lapse of 
thirty daj's, if no application is made to set 
aside the sale or if during that period, an 
application is made and subsequently that 
application is disallowed, then it is the bounden 
duty of the Court to confirm the sale without 
any fresh application or a request from the 
decree-holder or the purchaser in court auction. 
When once a sale takes place and the decree- 
holder is not the purchaser, he ceases to have 
any interest in the property and all the burden 
which the decree-holder till then had is shifted 
on the shoulders of the purchaser. There is no 
provision in the Code of Civil Procedure for a 
purchaser to apply for bringing on record the 
legal representative of the deceased judgment- 
debtor after the sale takes place but before 
confirmation. There is also no period of limi- 
tation prescribed for such bringing on record. 
The period of ninety days for bringing on re- 
cord a legal representative in a suit cannot 
apply to a case where the judgment-debtor dies 
after sale but before confirmation. The con- 
firmation might be at any time and need not 
necessarily be within thirty days of the sale. 

have also to remember that under Cl. (1) 
of R. 92 of O. 21 there is no obligatory duty 
of issuing any notice of the confirmation to the 
judgment-debtor unlike what we find in Cl. (2) 
of that rule. Though the confirmation of sale 
is a judicial matter and not an administrative 
act, the Code does not provide for the issuing 
of any notice to the judgment-debtor whose 
property has been sold in auction. 

Our attention was invited to a decision in — 
‘Kamakhva Dutt Ram v. Lala Shyam LaT. AIR 
1929 Oudh 235 (C). What happened there was 
that after a sale took place but before the 
sale was confirmed, the judgment-debtor died 
and subsequently without the legal represen- 
tatives of the judgment-debtor being brought 
on record, a confirmation took place. When 
the validity of the sale was later on questioned 
by the legal representatives of the deceased 
judgment-debtor, the learned Judges. Hasan 
A. C. J. and Misra J, held that as the sale 
had taken place during the lifetime of the 
judgment-debtor and there are no provisions in 
the Code of Civil Procedure which required the 
legal representative of the judgment-debtor who 
died after the sale to be brought on record for 
the purpose of confirmation, the sale was not 
void. But the learned Judges also differentiated 
the case where the judgment-debtor dies before 
the sale takes place and the sale takes place 
behind the back of his representatives. In such 
a case they did not express any opinion. A 
different view was taken by Satyanarayana 
Rao J. in a recent decision decided after the 
case was referred to a Bench in — ‘Arunnchala 
^’^^ttiar V. Vadla Koundan*, AIR 1952 Mad 871 
(D). There, the learned Judge, after referring 

— 'AIR 1929 Oudh 235’ (C), held on similar 
facts that where in execution of a decree, 
property belonging to the judgment-debtor was 
brought to sale and the sale confirmed, but 
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before confirmation the judgment-debtor died 
and confirmation takes place in the absence oi 
the legal representative of the judginent- 
debtor, that the order of confirmation was ' a 
nulhty because it cannot be made without the 
presence of parties who are sought to be 
aftected The reasoning of the learned Jud-^e 
was that even after a sale takes place th» 
judgment-debt^or’s interest in the property has 
not been sufficiently extinguished berause ac- 
cordmg to the decisions it is possible that a 
judgment-debtors interest in the property can 
attacl^d and sold by other creditors as his 
interest has not ceased to exist. Such bexn° 

judgment-debtor has still an 

property despite the fact that 

the place, the confirmation of 

the sale without the persons reaUy affected, viz^ 

the judgment-debtor's legal representatives 

^ng brought on record, would not pass title 

to toe purchaser in order that the sale shall 

become absolute. The learned Judge also reler- 

red to Cl. (3) of O. 21, R. 92, C P. C which 

that no suit to set aside an order of con- 

finnation of sale shall be brought by any person 

against whom such order is mide. Sinc/aS- 

^ clause, a person against whom an 

order of confirmation is made is precluded from 

a suit to set aside the sale, it mu^ 

held according to the learned Judge that the 

fSriSn‘*and° pasted agffins? 

On l^o^t nf th« ” against him. 

un accost of the existence of O. 21, R. 92, 

9* learned Judge was of coin 
that though the sale was valid, the confirma- 

m2 uZ nf-- - ‘Am 

^ therefore directly against 

the view expressed by the Lucknow deciLon 
but so far as the present case is concerned it 
s unnecessary for us to resolve the conflict 
^tween these two decisions for in the case 

representatives of the 

deceased Manjunatha Hebbar were already on 

Ilf/ Mffsvr - ‘Am 

Maa 871 (D) is not applicable in ‘nari 

^ facts of the present case Had 
^ where Manjunatha Hebbar was 
the sole judgment-debtor, and after the 

^s brollht® representative 

record then the t^esent ca^P 
wuld have resembled — ‘air 1952 Mad 

fD) as well as - ‘AIR 1929"oudh (C) 

But here we have a different situation viz the 

tegal representatives, being already on record 

[but without a guardian. Defendants 2 and 3 in 

much judgment- 
ifhl’ Manjunatha Hebbar because in fact 

M^junatha Hebbar and his two Tons were fie 
Mle members It is not contended thit toe sffil 
which took place on 16-l“l<5^7 ic in saje 

i^d and therefore whin once wt hoM^'^hl? 

sale is vahd, any subsequent irreeularitv^ 

SlreSSiSil 

E“S:r 

question is whether the fact 
ttat no guardian was appointed for the minor 

w and void 

On b^alf of the respondents Mr. Nambiar 

ccmtends that the purchaser olaintiff 2 was 
-aware of Manjunatha Hebbar^s death and he 
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aid not take any steps to appoint a guardian 
for tne minors. That would show the ablem-l 
of bona fiaes on the part of the decie’-holder 
purchaser lor,, if he had taken steps aid gcf i 

have taken steps to file an apflRaUcif Iffi-er 
R. 89 or R. 90 of O. 21, Civil P. C m 

Therefore it is contended 
hnm negligence or fraud of the decree- 
holder cannot entitle him to gain an advantal 

stt fsfdT{L"e" sSl. application^"!^ 

vatffin^of tp 

and H2 f ® pages Tol: 

C51U, ,511 and 312 as well as in — ‘Mt RaqhiH 

Ismail Khan’, 31 AR 
07- (PC) at pages 581 and 582 (F). Both Ihesp 
yell known cases related to instances of non- 
lepresentation. In both of them, at the time 
decrees were passed, either the minors were not 

^ Sardian or they werl llpre- 
Persons who, under the law could 
ViL functioned as guardians. Neither of 

proposition that 

v\nere tnere has been a vahd sale but befor<=‘ 
hannSfpdt^^h ^ Judgment-debtors who 

debi-oi died then the fact that no fresh '^u^'^dian 

invalidate the sale. Webatl 
considered the various passages in the 
two Privy Council judgments cited before us 
and do not find anything that could help the 
iLsponaen s m this argument. If, as has-been 
held in those cases, before the decree was 
passed, the minor was not represented bv a 
^ardiam then the decree is void so far as such 
minor is concerned. We may also say that if 
in execution of a valid decree, a minor is not 
represen ed before the sale tkes place, .si,?ch 

a sale also may not be binding on th^ m'* or 
But these decisions do not help us to'' resolve 

at^he^'tiW proper representation 

f inn !f insufficient representa- 

tion at the time of confirmation. 


The two other cases which the learned coun- 
sel invited our attention to. viz., — ‘Midnanort 

J — Kanchamalai Pathar v 

Snahaji Rajasahib’, AIR 1936 Mad 205 (FB) 

present controversy 

206’^ rpf P®®’ after referring to — ‘32 Cab 
296 (E) the learned Judges held that a Court 

has no jurisdiction to sell the property of per- 
sons who were not parties to the proceeding 

cr properly represented on the record As 
against such persons the decrees and' sail 
purporting to be made would be nullity and 
might be disregarded without any proceldffigs 

also thi dllrel wfl 

obtained in a suit in which the minor wis not 
represented and a sale of his property to ell- 
cution of such a decree was held void. 


The other case is the well known Full Bench 

settlement of a Sale proclamation but before the 

w- J^^^uient-debtor dies, and na 
legal representative was brought on record 

before the sale took place, such a sale was 
void and not merely voidable. None of these 
cases really decide the present question ' But 
facts and circumstances somewhat akin to' what 
have arisen now were . considered in — ‘Nara- 
Kothan v. Kalianasundaram Pillai* iq 
M ad 219 (I). There the learned Judges had to 
consider a case where there was valid dicrel 
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again^>t a particular person but prior to an 
'execution sale taking place in pursuance to that 
decree, the judgment-debtor had been declared 
insane and no attempt was made to have a 
guardian appointed tor him before the sale took 
place. Actually when the sale took place the 
judgment-debtor, was insane. The question that 
.o:-.e was whether a sale held when there was 
no guardian to represent the insane judgment- 
debtor was void or not. Beth .the learned J'udg ’S 
ueld that the question about the void or void- 
able nature of the sale cannot be taken in 
execution and one of the learned Judges, 
bubramania Aiyar J. also held that the sale 
was only jrxegular and not void. At page 226 
ot the report. Subramania Aiyar J. observes 
as follows: 

"Though S. 463, C. P. C. is not expressly 
made applicable to execution proceedings yet, 

I think the procedure laid down therein 
ought in reason to be followed in case like 
)he present also, as otherwise serious harm 
might be done to judgment-debtors under 
such disability, whose helpless condition 
entitled them to peculiar protection at the 
hands of the Court directing the sale of their 
properties in execution. I am of opinion, 
therefore, that defendant 1 was bound to See 
that plaintiff 1 was duly represented in the 
sale proceedings. And as he omitted to do so 
the sale must be held to have taken place 
without due observance of the requirements 
of law on the point. Is such a sale void oi- 
ls it only liable to be set aside at the instance 
of ihe party affected? We have not been 
referred to anv direct authority on this point. 
In England it 'is quite settled that a contract 
by a person of unsound mind is not void, but 

only voidable when such is the case 

in resoect of transactions into which private 
parties enter directly with insane persons, it 
is dilTicult to see how a different rule is to 
be laid down with reference to public sales 
held under the authority of a Court of justice, 
it being of the greatest importance as Sir 
Edward Sugden observes in the case already 
referred to that such sales should not be 
lightly set aside. Against this view it may 
perhaps be urged that the Indian law as to 
contracts by persons of unsound mind is 
dilTerenl from ihe English law and that such 
contracts according to the proper construction 
of S. 12, Indian Contract Act are void and 
not merely voidable. It is not, however, 
necessary in this case to express any opinion 
on this point, for assuming for argument's 
sake that this construction of the section is 
correct, the ground on which it rests viz., 
incompetency to enter into a contract, is 
quite inapplicable to proceedings in execution 
where property of judgment-debtors, whether 
competent to contract or not, is equally liable 
to be seized and sold. And considering that 
in such proceedings Courts could and would 
hold the scales evenly between judgment 
creditors and purchasers on the one hand and 
judgment-debtors on the other, the proper 
course is not to treat sales like the present as 
entirely null, but to hold that they are liable 
to be set aside for good cause shown.” 

An earlier decision of the Calcutta High 
Court follows the same line of reasoning. See 
— ‘Netlall Sahoo v. Kareem Bux’, 23 Cal 686 
(J). Thei'e also among several judgment-debtors 
there were three judgment-debtors of whom 
one was a minor and the other was wrongly 
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described as a minor. The adult judgment- 
debtor was the guardian of the two others. 
After a mortgage decree was made absolute^ ' 
proceedings were taken in execution and during 
the pendency of such execution proceedings 
but before sale, the adult judgment-debtor died 
and although some of the other judgment- 
debtors were the legal representatives of that 
judgment-debtor, no one was brought on record 
as ihe legal representative and no one was 
appointed as the guardian-ad-litem for the 
minor and the alleged minor. The sale took 
place without the minors being properly re- 
presented. Under such circumstances it was 
held that the omission to bring the legal repre- 
sentatives of the deceased judgment-debtor did 
not vitiate the sale and that neither the absence 
of a guardian-ad-litem for the minor nor the 
description of the other person as a minor 
.tUected the validity of the sale. At page 689 
the learned Judges observe as follows: 

■The absence of a guardian-ad-litem for 
Jaidia stands upon the same footing. The 
order for sale having been made when she 
was properly represented, it was binding 
upon her, and if there had been any wish to 
satisfy the decree on her behalf, she could 
have applied to do so through a next friend, 
as in the fact she has preferred the present 
appeal. Nor are we prepared to say that the 
description of Kareem Buksha as a minor in 
any way affects the validity of the proceed- 
ings. This description may indeed be treated 
as surplusage ” 

(6) A sale held in execution of a decree after 
the death of the guardian-ad-litem of a minor 
judgment-debtor without appointing a fresh 
guardian is not a nullity. See — ‘Baldeo Prasad 
v. Kusam Singh', AIR 1927 Nag 198 (K) which 
followed — ‘23 Cal 686’ (J) as well as a deci- 
sion in — ‘Dorasami v. Chidambaram Pillai*, 
AIR 1924 Mad 130 (L), which was subsequently 
overruled by the Full Bench in — *AIR 1936 
Mad 205 (FB) (H)’. 

(7) A review of the decisions which we have 
just noticed above shows that even in cases 
where at the time of sale a minor was not 
properly represented by a guardian but when 
execution was ordered there was proper and 
sulncient renresentation of the minor, then 
such a sale could at the worst be held only an 
irregular sale and not a void one. All the more 
so should we hold that a sale validly held 
cannot be declared invalid by the mere fact 
that at the time of confirmation the judgment- 
debtor’s minor sons were not represented by 
guardian. The question which arises in this 
case is really bereft of direct authority. But 
the principles deducible from analogous cases 
is that it is impossible to hold that the con- 
tirmation is invalid. It seems to us therefore 
that the absence of a guardian-ad-litem for the 
minor judgment-debtors at the time cf the con- 
^rii^tntion of sslo would not mak© tn© sal©| 
invalid^ The second appeal is therefore allowed- 
the decree of the Subordinate Judge is 
aside and that of the District Munsif restored. 
The appellants are entitled to their costs in 
this and the lower appellate Court. 

B/K.S.B. Appeal allowed. 
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BASHEER AHMED SAYEED J. 

■ K. V. Chandramouleswaran, Petitioner v. G. 
KrishnaSwami Naidu and others, Respondents. 

Civil Revn. Petn. No. 473 of 1950, D/- 26-7- 
1951, to revise order of Dist. Court, Coimbatore, 
. in C. M. A. No. 32 of 1949. 

(a) Provincial Insolvency Act (1920), S. 16 
[ — A applying; for adjudication of B as insolvent 

— B depositing in Court amount claimed by A 
as due to him — Application dismissed — As 
, per agreement between A and B, amount 
1 deposited kept earmarked to meet debt of A, 
if any — Money to be paid to A on his esta- 
^ blisliing his claim in suit and obtaining decree 
— Dismissal of application held was not due to 
. any want of due diligence on A’s part but was 
; on merits. AIR 1946 Bom 20, Ref. to. 

(Para 4) 

Anno: Pro. InS. Act, S. 16 N. 1. 


(b) Provincial Insolvency Act (1920), S. 19 
(2) — Application for adjudicating debtor as 
insolvent — Court calling upon petitioning 
I creditor to deposit charges and ordering notice 
to debtor — Publication of notification in 
Gazette also ordered — Notification appearing 
in Gazette — Debtor served — On date fixed 
for hearing Court giving time to creditors to 
appear and be heard — Requirements of S. 19 
(2) held* were complied with. AIR 1915 Mad 589, 
AIR 1917 Mad 2t)3 and AIR 1950 Mad 386, 
Disting. (Para 5) 

Anno: Pro. Ins. Act, S. 19 N. 1. 


(c) Provincial Insolvency Act (1920), Ss. 16 
and 19 — Application for adjudicating debtor 
as insolvent — Application dismissed on basis 
of compromise — Proper procedure is to restore 
application under inherent power on petition of 
another creditor — (Civil P. C. (1908), S. 151). 

Held that the proper thing for the court 
would have been to withhold the payment 
of the amount for a period in order to allow 
other creditors to come up and then ad- 
judge their rights against the debtor. Such 
a procedure would alone have satisfied the 
principle or the policy and scheme under- 
lying the Provincial Insolvency Act that 
the petitioning creditor acts not merely for 
nims6lf but dlso on bobslf of othor croditors 
when once he files a petition to adjudicate 
debtors as insolvents. (Para 6) 

Anno: Provincial Insolvency Act, S. 16 N 1* 
■S. 19 N. 1; Civil P. C., S. 151 N. 8. 

R. Ramasubba Iyer, for Petitioner; P. R. 
Vasudeva Iyer, for Respondents 

CASES REFERRED TO: 

(A) (’33) AIR 1933 Rang 251: 11 Rang 407 

(1945) Bom 

I 

1 LW 1012 

(D) ( 17) AIR 1917 Mad 203: 34 Ind Cas 696 

(E) (*50) AIR 1950 Mad 386: 1950-1 Mad LJ 113 

ORDER : This revision petition is against 
the order of the learned District Judge of 
Coimbatore confirming the order of the learn- 
ed Subordinate Judge of the same place dis- 
missing a petition under S. 16, Provincial In- 
solvency Act, and Ss. 151 and 152, Civil P. C. 

(2) One Krishnaswami Naidu filed a petition 
against the two respondents, namely, second 
and third respondents in this petition, for ad- 
judicating them insolvents in I. P. No. 24 of 
1946 on the file of the Sub Court, Coimba- 
1953 Mad/125 & 126 


tore. The respondents who were sought to bs 
adjudged insolvents pleaded that no amount 
was due to the first respondent, the petition- 
ing creditor. The third respondent in particular 
pleaded that he was not unable to pay his 
debts and actually deposited in court on 22-2- 
194/ a surn of Rs. 1680, being the entire 
amount claimed by the first respondent-peti- 
tioning creditor, as due to him. The third 
respondent also challenged the first respondent 
to estai-ilish his claim by way of suit and draw 
the amount if he obtained a decree in respect 
of his claim. On such deposit of the sum of 
Rs. 1680 the learned Subordinate Judge who 
heal'd the application dismissed the said peti- 
tion of the first respondent by an order dated 
the 24th February 1947. 

The learned Subordinate Judge in his order 
held that as a result of the deposit it follow- 
ed that the respondents were in a position to 
pay their debts and that it was not necessarv 
therefore to go into the question whether 
there was really any debt due to the petitioner 
in the said petition. He opined that in the 
circumstances there was no longer any neces- 
sity, nor sulficient grounds to adjudicate the 
respondents as insolvents. ?Ie further ordered 
that as per the agreement entered into bet- 
ween the respondents and the petitioning cre- 
ditor, the amount deposited in court could be 
kept earmarked to meet the debt of the peti- 
tioning creditor if any. and if the petitioning 
creditor could establish his claim in a suit 
and obtain a decree he can draw the monev 
from court. 

In the opinion of the court, the agreement 
entered into between the petitioning creditor 
and respondents 2 and 3 was a right one and 
it accordingly directed the money deposited 
to be kept earmarked for the claim of the 
petitioner as and when he obtained a decree 
against respondents 2 and 3. It also gave time 
for the filing of the suit by the petitioning 
creditor and directed that in default of a suit 
being filed within the time stipulated the 2nd 
respondent (3rd respondent in C. R. P. No. 473 
of 1950) could draw out the amount deposited 
in court by him. In the event of the petition- 
ing creditor getting a decree, the amount in 
court deposit will be paid off in satisfaction 
of the decree, was the further direction made 
by the learned Subordinate Judge. On the 
strength of this order the learned Subordinate 
Judge thought that there was no more justi- 
fication for proceeding with the application of 
the petitioning creditor and so dismissed the 
same. 

Nearly five months after this dismissal order, 
the petitioner now before me filed a petition, 

I. A. No. 130 of 1947 in the said I P. No. 24 
of 1946 praying that the Sub Court should be 
pleased to reopen I. P. No. 24 of 1946 on its 
file and substitute and imolead the petitioner 
as the 2nd petitioning creditor in the said in- 
solvency petition and allow the petitioner to 
continue the application for the adjudication 
of the 2nd respondent before him as an in- 
solvent. This petition was purported to be filed 
under S. 16 of the Provincial Insolvency Act 
and also under Ss. 151 and 152 C. P. C. The 
learned Subordinate Judge who heard this ap- 
plication, dismissed the application holding 
that a prayer of the kind contained in the 
application of the petitioner could be granted 


994 Madras Chanduamouleswaran v. Krishnaswami (Basheer Ahmed Sayeed J.) 


only if the original petitioning creditor did 
not proceed with Ins application against res- 
pondents 2 and 3 with diligence. 

According to him, S. 16 provided that where 
the petitioner does not proceed with due dili- 
gence with his petition, the court may subs- 
titute as petitioner any other creditor to whom 
the debtor may be indebted in the amount 
required by the Act in the case of a petition- 
ing creditor. He said in so far as the dis- 
missal of i. P. No. 24 of 1946 was not on the 
ground that the petitioning creditor had not' 
proceeded with the petition with due diligence, 
S. 16, Provincial Insolvency Act, would not 
entitle the present petitioner to sustain the 
application for being brought on record in 
substitution of the original petitioning credi- 
tor. In dismissing the said application the 
learned Subordinate Judge also relied upon a 
ruling of a Division Bench of the Rangoon 
High Court in — ‘Gye Maung v. A. K. P. Chet- 
tyar firm’, AIR 1933 Rang 251 (A), in which 
the facts were identical with the facts of the 
present petition. 


(3) Against this order of dismissal, the peti- 
tioner preferred an appeal before the District 
Judge of Coimbatore, questioning the validity 
of the order of the learned Subordinate Judge. 
But the learned District Judge who heard the 
appeal in C. M. A. No. 32 of 1949 agreed with 
the learned Subordinate Judge and dismissed 
the appeal holding that the petition of the peti- 
tioning creditor was dismissed not on default 
of the petitioning creditor or for lack of due 
diligence on his part but that the petition was 
dismissed on merits and that under S. 25(1), 
Provincial Insolvency Act, if the court was 
satisfied that the debtor was able to pay his 
debts, the court had no alternative but to dis- 
miss the petition and inasmuch as the order 
dated 22-2-1947 passed by the learned Subor- 
dinate Judge was on that basis there was no 
alternative for the learned District Judge but 
to dismiss the said appeal. 


(4) Against this order of dismissal, it is that 
the petitioner has now preferred this revision 
petition. In the course of his argument learn- 
ed counsel, Mr. Ramasubha Aiyar appearing 
for the petitioner contended in the first place 
that S. 16 Provincial Insolvency Act, would 
apply to the facts of the case and though the 
petition was dismissed on the basis of a com- 
promise entered into between the petitioning 
creditor and respondents 2 and 3, it should be 
held that the dismissal was due to want of 
due diligence in the prosecution of the peti- 
tion and that therefore his client was entitl- 
ed to be substituted under that section. 


I must say I am unable to agree with this 
contention of the learned Counsel for the peti- 
tioner that S. 16 gives him any remedy. The 
facts as stated above are quite clear and it 
cannot be said that the dismissal of the peti- 
tion on 24-2-1947 was due to any lack of due 
diligence on the part of the petitioning credi- 
tor in the prosecution of his petition. It must 
be held that the dismissal of the petition was 
on merits after an enquiry and on the court 
being satisfied under S. 25fl), Provincial In- 
solvency Act, that there was no ground for 
adjudicating the respondents insolvents. Learn- 
ed counsel for petitioner relied upon — 
•Keshav Appa v. Sitaram Hanumandas*, AIR 
1946 Bom 20 (B), in support of his contention 
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that S. 16 Provincial Insolvency Act gives 
him the right to come in as a substitute for 
the petitioning creditor. 1 do not think that 
that decision Helps the learned counsel to anv 
extent on that point. 

(5) The next point that the learned counsel 
for the petitioner relied on was that his client,, 
the petitioner, did not have notice as requu-T 
ed under S. 19(2), Provincial Insolvency Act. 
Prima facie it looKed as though there was some 
substance in this contention; but on a scru- 
tiny of the records particularly the B diary, 
it was found that the learned counsel was not 
right in saying that the requirements of S. 
19(2) were not satisfied. In fact after the peti-I 
tion was admitted and before the hearing date' 
was fixed, which was in this case 24-1-1947,* 
the court called upon the petitioning creditor 
to deposit charges and ordered notice to res- 
pondents and also for a notification to be pub- 
lished in the Fort St. George Gazette. This 
direction was in pursuance of R. 21 of the 
rules framed under the Provincial Insolvency 
Act. 


(6) But the learned counsel for the petitioner 
will not leave the matter at that. He would 
on the other hand urge that the dismissal oi 
his petition filed not merely under S. 16, 
vincial Insolvency Act, but also under S. 15L 
Civil P. C., ought not to have been dismissed 
by the learned Subordinate Judge for the rea- 
son that such dismissal entails gross_ failure of 
justice. It is well known that petitioning cre- 
ditors, when they seek debtors to be adjudi- 
cated insolvents, do so not merely on behalf 
of themselves but also on behalf of a large 
body of other creditors, and when that is the 
position, if any one petitioning creditor is per- 
mitted to withdraw the petition and \valk 
away with any deposit of money that might 
be made in court in order to satisfy that peti- 
tioning creditor or to purchase peace from 
him, certainly it will be to the prejudice of 
the other creditors who at the time may not 
be before the Court. 


% 

I 


The records would further show that this 
notification did appear in the gazette as pres- 
cribed by R. 21 of the said Provincial Insol- 
vency Rules and that the respondents who 
were the debtors were also served. The records 
further show that on 24-1-1947, which was the 
date fixed by the court for this petition, the 
court also gave time till 1-2-1947 for creditors, 
if any, to appear and to be heard. The B Diary 
makes this clear. In such circumstances, I 
do not think it is open to the learned counsel 
for the petitioner to say that the requirements 
of S. 19(2) have not been complied with in 
this case. If the position were otherwise, cer- 
tainly, the authorities quoted by him, namely, 

— ‘Muthukaruppan Chettiar v. Muthuraman- 
Chettiar’, AIR 1915 Mad 589 (C) and — ‘Nachi- 
appa Chetti v. Thangavelu Chetti’, AIR 1917 
Mad 203 (D) and also the latest decision in 

— ‘Krishnayya v. Rangarayakulu*, AIR 1950’ ■ 
Mad 386 (E), would have been very helpful 
to him. But actually as set out above, ^ the- 
facts are otherwise. On both these points, 
therefore, there is no ground for the learned 
counsel for the petitioner to succeed in his 
contentions. 


In this case, the learned counsel for the 
petitioner would further urge that not merely 
was there a compromise between the petition- 
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ing creditor and the debtors on the basis of 
which the petition was dismissed, but there 
was a further order of the learned Subordi- 
nate Judge that the sum of Hs. 1680 whicn 
was deposited in court should be paid over 
to the petitioning creditor in case lie obtain- 
ed a decree against one of the respondents 
Such an order, learned counsel contends, would 
Work out great hardship and prejudice 

to the rest of the creditors who would 
also be entitled to a dividend out of 
the deposit amount that was available 

from the debtors. Therefore, in such cir- 

cumstances not merely was the order, with- 
out giving an opportunity to other creditors 
to appear on the scene but also making the 
deposit payable exclusively to one of the cre- 
ditors when there was a specific allegation 

in the i>etition of the respondent before this 
court that the debtors had given notice to' 
their creditors suspending payment of their 

debts, wholly unjust, but it was also against 
the interests of justice. ^ 

I should consider that there is considerable 
force m this contention of the learned counsel 

f policy and scheme 

of the Provincial Insolvency Act that the filing 

of a petition by one of the creditors to ad- 
judi^cate debtors for non-payment of their 
debts should enure to the benefit of the rest 
of the creditors who may or may not be be- 
tee court at the time the petition was filed. 
Certainly under S. 19(1) there is provision 
for notice being given to the rest of the cre- 
ditor by n^ans of publication in the Fort 
bt. George Gazette. But even granting that 
in pursuance of such notice some other credi- 
tors ap^ar on the scene and are brought on 
record before the court which hears the peti- 
tion for adjudicating the debtors, if the other 
creditors are actually not in court on the day 
on which a compromise between the petition- 
ing creditor and the debtors is entered into 

that the other 
deprived of their legitimate 
light to the benefit of the insolvency proceed- 
ings. Much worse would be the position if 
the creditors are yet to come on the scene. 

observed in — ‘AIR 1946 Bom 

lack^of du^Hbi^tn^f petition is dismissed for 
lack 01 due diligence on the part of the neti- 

tioning credi or it will be just and prQr 

® ® . order of dismissal for de- 

passed, with a view to enable the 
other creditors to get themselves substituted 
for the creditor who has failed to prosecute 

tho diligence. If such be 

the policy underlying the Provincial Insolvency 

all the more necessary and reason- 
able that when there is a compromise or 
settlement entered into between the petitioning 

creditor and the debtors as a result of which 

the petition IS likely to be dismissed once for 
all, there should be an opportunity given to 
other creditors who would like to safeguard 
their interests from being jeopardised by the 
action of the sole petitioning creditor 

It may be certainly difficult under the rules 
as they stand at present for the court to give 
any specific notice to the other creditors when 
a compromise is sought to be entered into bet- 
ween the petitioning creditor and the debtors, 
but this difficulty can be obviated certainly 
by court notice being put on the notice board 


of the court that the petitioning creditor is 
seeking to s^ettle the matter between himself 

who ‘he other creZors 

who are interested and who are already on 

record or not may take necessary stere tC 

sa.eguard their interests. Such a^thing^has 
not Deen done in the piesem case anu wnac 

in learned Subordinate Judge has 

thought It fit to make an order that the sum 

deposited by one of the respond- 
ents before me should be taken away by the 
petitioning creditor in whole. 

certainly manifestly un- 
just to the rest of the creditors, especially 
^hen it was brought to the notice of the court 

tor hy the petitioning credi- 

tor that there were other creditors besides to 

P^ment had been suspended by the 
debtors. Tne proper thing for the court would 
have been to withhold the payment of ihel 
arnount for a period in order to aUow other' 
creditors to come up and then adjudge their 
righ s against the debtors. Such a procedure 

®3tisfied the principle or 
the ^hcy and scheme underlying the Provin- 
cial Insolvency Act that the petitioning credi- 

hpLif hut also on, 

behalf of other creditors when once he filesi 

a petition to adjudicate debtors as insolvents. 

kpiP ^“^‘her, I must observe that the courts 
belovv have not addressed themselves to the 
fact that the application filed by the petitioner 

substitution and for restoration 

do^ that the courts have inherent power to 

P^^ers as may be neces^ry for 
the ends of justice or to prevent abuse of the 
process of the court. This is a fit case wherl 
the ends of justice require that in the exer- 

151 of the Code, the original 1. P Vo ?4 nf 

1946 should be ordered to be restored to fi?e 
in order that the claims of the other creditors 
against the respondents could be considered 
and disposed of. Even if Ss. 16 and 19 of the 
Provincial Insolvency Act would not be of 
any avail to the petitioner, still the courts be- 
low had ample power and jurisdiction to rec- 
tify situations such as this, where if such rec- 
tification does not take place, injustice will 
ensue. 

In this view I think the courts below ought 
slewed the petition for restoration 
24 of 1946 on the file and also 
ordered substitution of the petitioner in place 
of the original petitioning creditor who went 

position would 

be that, the debtors having already alienated 
all the properties, as represented bv the or^ 
ginal petitioning creditor in the said inso 
vency petition, there would be no further “cts 
of insolvency which would enable any other 
creditor to proceed with any application for 

adjudication of the debtors within the period 
of time prescribed by the Act. i^cioa 

he that the other creditors 
would be left without any remedy at all and 
one of the creditors would have already walk- 

entire sum that was avail- 
able to all the creditors as such. This in mv 
opinion could not be claimed to be the 
underlying the provisions of the ProvffiT 
Insolvency Act. Therefore in order tZ meet 
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the ends of justice, I consider that there should 
be an order directing the Subordinate Judges 
court, Coimbatore to restore the Petition 1. 

No 24 of 194(1 to its hie and proceed with the 
same, substituting the petitioner before me 
as the potitioraiig creditor and dispose of the 
same according to law. In view ol the lav.K 
of diligence oh the part of the petitioner be 
fore I do not think that he should b,. 

awarded any costs. The petition is therefore 

.illowcd without costs. 

Petition allowed. 
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BASHEER AHMED SAYEED J. 

President of F. 1250 Chowghat Firka P^.C- 
Co-operative Society Ltd., A. C. Raman, Peti- 


L-O-OpeiclLlVC ovcicij VU-.VV.*., V 1 «4.u 

tioner v. Muthavally Seydali s son Vahyakath 
Kaithakkal Kunhi Bara Haji, Respondent. 

Civil Revn. Petn. No. 1290 of 1950, D/- 
16-11-1951, to revise decree of Dist. Munsii, 
Chowghat in S. C. S. No. 56 of 

(a) Transfer of Property Act (1882), ^*11^ 
(h) — Lease terminated by notice — 
refusing to take possession — Lease does not 

(onttaue. 

Anno: T. P. Act, S. Ill N. 23. 

(b) Transfer of Property Act (1882), S. 108 
(in) — Defendant terminating tenancy and 
offering possession - Premises not in state of 
nrooer repairs — Offer by tenant refused 

Section does not compel ” ‘e 

possession — Landlord plaintiff can only sue 

for damages for neglect or default of teiwnL 

Anno: T. P. Act, S. 108 (m) N. 1. 

(c) Transfer of Property Act <1882) , Ss. 108 
(m) and 111 (h) — Loss caused to 

— Landlord cannot challenge notice or termi- 
nation of agency but /-j 

wUful negligence of tenant. 22 Bom 348 and 

AIR 1937 Lah 121, Rel. on. (Para 5) 

Anno: T. P. Act, S. 108 (m) N. 1, Ft. 14; S. Ill 

N. 23. . . , 

N. Sundara Aiyar and A. R. Snnivasan, for 
Petitioner; C. T. Verghese, for Respondent. 

CASES REFERRED TO: 

(A) (1809) 38 LJQB 73: «869) 4 QB 170 
B) (’45) AIR 1945 PC 77: 72 Ind App 72 (PC) 
(C) r83) 12 Cal LR 343: 9 Cal 671 

IS 121: 173 Ind cas 694 

ORDER : This civil revision petition is 
against the decree and judgment of the learn- 
ed District Munsif of Chowghat decreeing the 
suit brought by the plaintiff claiming a sum 
of Rs 285 lowards rent due in respect of a 
godov.m belonging to the P'aintifT for the m^th 
of Febniary 1949. The defendant is the 
lioncr. The plaintilT is the manager of a waM 
and the suit property forms part of the family 
vakf created for the benefit of the descend- 
ants of the wakif and the ultimate benefit 

\’csts in poor orphans. 

The proixirtv is a godown said to have been 
constructed for the purpose of storing food- 
grains. It was taken up bv the Gowrnment 
and in the first instance was allowed to be 
kept bv one of the distributors. Subsequently, 
1he defendant became the occupier of the pre- 
mises at the stipulated rent of Rs. 28 d pei 
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month. By Ex. B.2 dated 6-12-1948 the defen- 
dant-society gave notice to the plaintiff that 
since the godown was no longer required for 
the society’s use, the plaintiff should take 
possession of the same on 15-12-1946. The de- 
fendant society also offered to give the key 
of tne premises. This notice was promptly 
replied to by the plaintiff on 14-12-1946. 

The plaintiff in that notice stated that t\ve 
society was not entitled to surrender the build- 
ing as it was put up for the purpose of stor- 
ing foodgrains and on the understanding with 
the Government that it would be occupied 
as long as the distribution of grains continu- 
ed in that Firka, that the notice issued by 
the society was neither legal nor proper, that 
on account of the carelessness of the society 
the building had been damaged and that con- 
sequently he was not bound to take possession 
and that for any loss caused to the plaintiff, 
the society would be held responsible. 

On receipt of this notice, the defendant 
society sent another notice. Ex. B. 3, dated 
27-12-1948, reiterating that the society was 
going to surrender the building by the end 
of 31-1-1949 after paying the rent till that 
date and that there will be no liability against 
them for any subsequent rent. The society 
also denied that any damage had been caused 
to the building on account of the society s 
carelessness. Ex. A, 3 dated 28^1*1949 was then 
sent by the plaintilT to the defendant denying 
the allegations contained in Ex. B.3 and ques- 
tioning the attitude of the society in offering 
to surrender the building without paying lor 
the damages and characterising it as a wrong- 
ful attitude and questioning the legality of 
the notice on that ground and intimating the 
society that they would be held resj^nsible 
for the subsequent rent also. Thereafter the 
plaintiff filed the suit against the defendant 
for recovery of the rent for the month oi 

February 1949. 
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(2) In the plaint the averment seems to be 
to the effect that in spite of the d^ 
mands, the defendant society was wilfully 
not paying the arrears of rents and that 
since the society has damaged the pro^rty 
very much, the plaintiff was not bound to 
take possession, that the lease had consequent- 
ly not been determined and so the plaintiii 
was entitled to claim rent, that even if the 
lease was determined, since the property had 
not been restored to its original condition, 
the plaintiff was entitled to damages for use 

and occupation. 

(3) The defendant society raised various 
contentions; chief among them being that the 
lease was determined by sending a valid notice 
to the plaintiff, that along with it the rent 
for January 1949 had also been remitted and 
which the ‘plaintiff had accepted, that the so- 
ciety had vacated the building from that date 
and it was therefore not liable for any sub- 
sequent rent or damages and that the other 
allegations in the plaint that the lease had 
not been determined were not true, that the 
defendant society had not committed any 
damages to the building and that the plain- 
tiff was not entitled to any amount. 

The learned District Munsif held in the 
course of his judgment that the ncrtice the 
original of Ex. B.3 was a proper notice ex 
pressing the intention of the defendant to de* 
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termine the tenancy by the end of the mid- 
night of January 1949. He further held that 
the validity of the notice was not questioned 
in the plaint. The only point on which the 
notice terminating the lease was questioned 
would appear to be that it was not a valid 
notice for the reason that it did not express the 
defendant’s willingness to pay for the damages. 


(4) Plaviiig held that the notice was a proper 
notice and by reason of the notice the lease 
deteiTnined, the learned Distx’ict Munsif proceed- 
ed to consider the further question as to whether 
the building was damaged by the defendant and 
consequently the plaintilf was not bound to take 
possession and therefore the tenancy continued. 
On this question after a very elaborate discuss- 
ion, the learned District Munsif came to the 
conclusion, on a consideration of the evidence 
on either side, that the building was really 
damaged \vhen the defendant was in possession 
and that being so, he held that because the 
society was bound to repair the building and 
pye it back in the condition in which it was 

fT the plaintiff was not 

bound to take possession till then, that the ten- 

mined and therefore he decreed the suit. It is 
against this decree that the present civil revi- 
sion petition has been preferred. 

rJnl through the relevant poi- 

tions of the judgment and even at the outset I 

I must state that while the claim of the plaintiff’ is 
■ District 

it must be pated, has misconceived his ^remedy 

tha^t the"" nl imagination could it be said 

tnat the plaintiff, who has refused to take 

7^%^ possession v/as offered, could 
defendant liable for any rents after the 
tn 7 ^ te™inated and after the plaintiff refus- 
ed to take possession. The grounds alleged for re- 

plaintiff were 

that the building w^as damaged and that until 
and unless the building is repaired the nlaintiff 

IS not obliged or bound to takf posWsslon 81“ 
a position seems to be wholly untenable. 

valfd’^noUrp I®®®® has been terminated by a 
vana notice as provided for under S in 

Transfer of Property Act and when nossessinn 
has been offered and the plaintiff had refused 

it cannot be held that the 
Pla nti^^i^^ faUr o hi 

wmmm 

SLln^'^tllat^rslUT^^^^^^^^ urSsii : 

of the premises at the enH “P possession . 

nevertheless bound at law to * 

plete possession. The facts in ‘ 

mination of both tenLcfes the undel-ten^anf held t 

the tenant & Twal hi Id ‘ 
that the landlord can recover against the tenlnt T 

L value ,of the whole premises for f 

f the time he was kept out of possession and /hi ^ 

i the present case are completely at variance with I 




)( ihfr./ f repo^rted decision, and I do not 
H think that this renders any assistance to the 
d respondent in this case. 

^ Ihe second authority that has been relied 
upon by the learned counsel is the one reported 

e Naidu v. Ranganatham Chelti’, 

AIR 194o Pc 77 (B). There also the facts are 
completely different from the facts of the present 

r case. In that case a lease provided, ‘inter aha’ 
e that ■* ' 

r the lessee shall always and in any event be 
entitled to be paid the price of the superstruc- 
e lessee) on the said plot of 

1 before he surrenders possession of the 
land either on the expiry of the lease granted 

; that the price shall be fixed according to the 
- market value of the buildings as at the time 

^ of ascertainment and payment.” 

? T circumstances, it was held by the 

I Committee of the Privy Council that 

* i7irf entitled to hold over as tenant bv 

' hv reserved 

■ the lease until he was paid the then market 

price. I do not think that this case has any rele- 

tacts in the present case. Tlie next 
authouty lelied upon by the learned counsel for 
the respondent is the decision in — ‘Judoonath 
Chose y. Schoene Kilburn & Co.’, 9 Cal 671 (C). 
Again in this case, the facts are of a quite diffe- 
nature from those of the present case and 

See how the decision in that case 
could be made applicable to the present case. 

Law Woodfalls 

UDo hi ^ Tenant has been relied 

tvi counsel for the respondent 

ter sustaining the obviously incompetent iudg- 

ment of the learned District Munsif. The ^sen- 
tence reliea upon in the passage at page 339 is 
to the following effect; ^ 

A tenant remains liable for rent, unless he 
delivers up complete possession of the pre- 

his^TOom landlord accept of another in 

In the present case it is not a case of any 
failure on the part of the defendant to deliver 

possession of the premises. On the 
other hand, it is quite patent that after terminat- 
ing the tenancy the defendant went to the extent 
of offering the key of the premises and it was 
refused And the refusal is on the ground that 
the building should be in co.mplete repair and 

landlord would take possession. 

? ^ position taken up by the landlord is 

wholly untenable. 

If the premises have been damaged and dama- 
ged to a considerable extent as it transptels 

ed% strilT M judgment of the learl- 

ed District Munsif, the plaintiff has got his 

remedies by proceeding against the defendant 

society for damages, and he will be entitled to 

damage which he will prove 

society. But that would entitle the 

possession of the 
premises and then act as if the defendant is 
continuing as a tenant under him or that the 

occupation and use of the premisel 
and therefore liable to pav damages for such 

cl. (m) he entered upon the premises ta^dii 
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teiy after the first notice, the ineffective notice 
given by the tenant, and when he found that the 
premises had been damaged, he gave notice of 
the delects -and according to the latter part of 
that clause when such notice has been given 
by the landlord, the tenant is bound to make it 
good within three months after such notice has 
been given. The learned counsel for the respon- 
dent would say that such a notice having been 
given by the plaintiff and the defendant having 
tailed to comply with that notice, the plaintiif 
v/ould be entitled to recover rents for the subse- 
quent period or damages for use and occupa- 
tion. 

There is nothing in this section to compel the 
defendant, who has terminated the tenancy and 
who has offered to deliver vacant possession 
and whose offer has been refused more than 
once, to remain in the premises until the 
premises, which a recalcitrant tenant might 
have purposely or otherwise damaged, is put 
in a state of proper repair. If he fails to comply 
with any demand, however legitimate it might 
be, from the plaintiff, the remedy of the plaintiff 
would be to sue for damages for the neglect or 
default or other deliberate acts of the defendant. 

The remedy that the plaintiff has chosen in this 
case seems to be absolutely without any basis. 

The correct law, as pointed out by the learned 
counsel for the petitioner, has been laid do\^ 

In — ‘Baliramgiri v. Vasudev’, 22 Bom 348 (D) 
and also in — ‘Abdul Qayum v. Mohammad 
Fazal Azim’, AIR 1937 Lah 121 (E). When once 
a proper notice has been given and the tenancy 
has been properly terminated the plaintitts 
right would be not to question the notice or the 
temination of the tenancy, but to claim damages 
for any loss caused to the plaintiff by reason 
of any wilful negligence or default on the part 
of the tenant. The learned Judges in the decision 
In 22 Bom .348 (D) have considered the question 
as to what is to happen if possession is not given 

after a valid notice. 

“Does it continue the tenancy indefinitely, or 
does it give rise to a claim for damages on the 
part of the landlord? The latter appears to 
us to be its legal result.” 

This is what the learned Judges have observed 
and they relied upon the decision in (1869) 4 QB 
170 (A) and they have observed that the measure 
of damages would be the extent of the loss oi 
rent which the landlord sustains during the 
actu’al period for which he was kept out of 
possession and the expenses h® was put to in 

recovering possession of the land. 

Judges have further observed at page 3o4 that 

“It would be unreasonable to hold cultivators, 
like the defendants, liable for rent perpetually 
because the ‘inamdar* does not choose to 
demand or recover possession from the tenants, 
if he does not desire to treat them as his 

tenants.” ^ 

Even so in ‘AIR 1937 Lah 121 (E)’ it has been 
held that the remedy of the landlord sue 

tho lenanl for danvigos. the measure of which 

is the rental value of the premises ^ 

legal proceedings to oust the under-tenant from 
wrongful possession if the tenant fails to 

But in the present case the facts are ^ 

terminated the tenancy but also offered to deli 
ver vacant possession by giving the key. The 
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plaintiff wilfully would not take possession on 


the ground that the premises remained damaged 
and it should be repaired and put in a tenantable 
condition before the plaintiff could take up 
possession. The passage quoted by the learned 
counsel for the petitioner which appears at page 
724 of Woodfall’s Law of Landlord and Tenant, 
is more apposite than the passage quoted by the 
learned counsel for the respondent with regard 
to the liability of the tenants and the rights of 
the landlords to recover damages in case the 
property is not kept in a state of repair and 
tenantable condition. 
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I do not think it is necessary for me m ttie 
view I have taken to multiply the authorities or 
to refer to those that have been ^rther cited 
by the learned counsel for the petitioner. I am 
of opinion that the decision of the learned 
District Munsif is wholly wrong and untenable 
and he ought to have held that the plaintiff was 
not entitled to recover any rent or any d^ages 
for the period for which he laid this suit. On the 
other hand, the plaintiff should have been direct- 
ed to seek the proper remedy by taking jwsses- 
sion of the property and then to sue the d^en- 
dant for the recovery of damages that hav® been 

caused to the property of the plaintiff. Instead 
, . __ XI Vi<^c* micpnnpPlVPH nis reTHc^ 
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doing so, the plaintiff h?s^mifconceived^his rem^V 


dFaVd 'the learnk District Munsif has fallen 

into the error of accepting that that was the 
proper remedy for the plaintiff. 

(6) In the result, this petition is allowed with 
costs. The decree of the lower court is set aside. 
B/V R B Petition allowed. 
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SOMASUNDARAM J . 

Kathan Maistry, Petitioner v. Muthuveera 

Maistry, Respondent. . 

Criminal Revn. Case No. 47^ P’^'- 
1165 of 1952 and Cri. Revn._ Petn No. 453 of 
1Q52 D/- 14-7-1952, to revise of Sta 

tionary Sub-Magistrate, Tiruchirapalli Town, 

D/- 21-4-1952. . „ * 

Criminal P. C. (1898), S. 347 - AppUca- 

bility. . ^ . . 

Section 347 permits the Ma^strate to 

convert a calendar case Into a P. 
even in cases where in the course of en- 
auiry the evidence discloses an offence ex 
ciusively triable by a Sessions CourL^^ 

Anno: Cr. P. C., S. 347 N. 4. 

G. Gopalaswami, for Petitioner; C. K. Ven- 
katanarasimham, for Respondent; Asst. Pub- 
lic Prosecutor, for the State. 

ORDER: The proceedings In this case were 
started on a private complaint. The case ^ 
taken on file only for en offence under S. 41^ 
I P. C. After hearing the witnesses the Court 
converted the calendar case Into a P. R. case on 
the ground that the evidence disclosed an offenM 
under S. 477, I. P. C. Under S. 347, Or V. C., 
in my opinion, the Court is entitled to do so. if 
the Magistrate is of opinion that ttae case ought 
to be tried by the Sessions Court. The contentionj 
of Mr. Gopalaswami is that S. 347, Cr. P. C., a^ 
plies only to cases which are triable bom by t 
Sessions Court as well as by the Magistrate a 
not to cases which are exclusively “T 

Sessions Court. Cases which are 
bv the Sessions Court are cases which ought w 
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-tried by the Sessions Court. In short. Mr. Gopala- 
•swami wants to read into the section words not ex- 
clusively triable by the Sessions Court. There is no 
: warrant for it. The section as it stands permits 
the Magistrate to convert a calendar case into 
a P. R. case even in cases where in the course of 
enquiry the evidence discloses an offence exclusivelv 
' triable by a Sessions Court. The procedure adoDt> 
1 ed by the Magistrate in converting the case into 
I a P. R. case cannot be said to be irregular or illegal. 

(2) But what has happened is that subsequent 
to the aiing of the revision the complainant and 

compounded the offence under 
which the case was taken on file and 
.^ummonses were issued and have filed here a peti^ 

i’nrt permission. I hereby grant permission 

-ch^ting acquitted of the offence of 

(3) The question now is that after acouittinp 
-he petitioner of the offence of cheating for which 

out accused should be 

put on tnal for the offence under S. 477. I looked 

imo the complaint. I am not satisfied that the 

^offence under S. 477 has been clearly made out. 

I am not suggesting that there is no case for 

committal. But in view of the fact that t^e ac' 

acquitted of the offence of cheat- 
which alone the case was taken on file on 
ft pnvate complaint, I think the ends of ii^^Itice 

?u°E WUni" ifa."™, ‘ 


Seeni Naicker V. The State ( Somasundaram J .) 




Proceedings quashed. 
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SOMASUNDARAM j/ * ’ 

Seeni Naicker and others. Petitioners v. The 
^tate and another. Respondents. 

pS“n“‘ 5M rt uS!. Dl’slmVS.- 

Magistrate,’ Koifpatt^ 

f' rtivate Forest. Aet 

But an offence under S. 24, Cattle Tree, 
^ass Act, falls within Chap. XVII and hence 
proceedings in respect of that offence can 
be stayed under S. 5. ^ ^ara 3 ) 

S=‘' 

--“a SEgtsSL'el 

4?espa2 Sl“ S% "cal'tle 

trespass Act. The petitioners belong to the 

village of Devarkulam and they are rydts claim 

ang some customary and prescriptive Ss 

with regard to pasture of the cattle in the 

communal pasture land in the villase On 

23-11-1950 when their cattle were grazing in the 

pasture land, they were seized by the men of 

^he landlord and in their attemnt to riscue 

these cattle the petitioners are said to have 

•committed the above offences. The police have 
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■ filed a charge sheet against the petitioners for 
the said offences. 

I (2) These proceedings are sought to be Stay- 
’ ed under S. 5 of the Madras Act 27 of 1949. 

, This Act was passed for the purpose of pre- 
; venting the indiscriminate destruction of private 
forest and interference with the customary and 
prescriptive rights therein and for certain other 
purposes. The definition of “forest” includes 
communal land containing trees and shrubs and 
pasture land. Under S. 5 of the Act 

“All suits, proceedings in execution of decrees 
or orders and other proceedings including 
proceedings by way of appeal or revision, in 
which a claim to customary or prescriptive 
rights in a forest is involved and all criminal 
proceedings in respect of offences which are 
of the nature described in Chap. XVII, Penal 
Code and arise out of any act done in 
exercise or assertion of such customary or 
prescriptive rights, and which stood stayed 
upto the commencement of this Act or which 
may be instituted after such commencement 
shall continue to stand stayed, or shall stand 
stayed, as the case may be, and shall not be 
proceeded with until after the expiration of 
this Act.” 

The section undoubtedly contemplates stay of 
criminal proceedings also. But only such of the 
proceedings which are in respect of offences 
which are of the nature described in Chap. 
XVII. Penal Code and arise out of any act done 
in exercise of assertion cf such customary or 
prescriptive rights are stayed. 

(3) It is contended by Mr. Viraswami for the 
petitioners that though the offences for which 
the petitioners are prosecuted are those which 
do not fall exactly within the scope of Chap. 
XVII, Penal Code, but still the common object 
of the said assembly being one which is in the 
exercise of the customary right, the proceedings 
in respect of these offences also must be con- 
sidered as included within the meaning of S. 5 
of the said Act. As pointed out already, it is 
only the proceedings which are in re.spect of 
offences which are of the nature described in 
Chap. XVII, Penal Code and arise out of any 
act done in the exercise of any customary right 
that are stayed. The section contemplates stay 
of proceedings in respect of only certain 
offences. These offences must be of the nature 
described in Chap. XVII, Penal Code. It is not 
enough that the offence described in Chap. XVII, 
Penal Code or in the nature mentioned in that 
Chapter must be committed. It must arise out 
of any act done in exercise or assertion of 
customary or prescriptive rights Supposing an 
offence which doe.s not fall wdthin the scone of 
Chap. XVII, Penal Code but which arises out 
of any act done in exercise of assertion of a 
customary right, the question is whether the 
proceedings in respect of such an offence can 
also be stayed. Sections 147 and 323, Penal 
Code are not offences relating to property. They 
fall entirely outside the scope of Chap. XVII 
Penal Code. If it is the intention of S. 5 of the 
Act fo stay all proceedings in respect of offences 
which are committed by any act done in exer- 
cise or assertion or a customary right the 
section would then be differently worded ' But 
what IS contemplated under the section is only 
stay of those proceedings which relate to the 

?? offences mentioned in 
Chap. ^II. Penal Code or which must be of 
the nature described in Chap, XVII. No other 
offence, although it may arise out of any act 


V 


1000 Madras 


Yenkatappa V. Brahmayya (Chandra Beddi *7.) 


A. LB. i 


done in exercise or as'sertion of customary 
rights, falls within the scope of S. 5 of the Act. 
The proceedings therefore in respect of offences 
which are not of the nature or which do not 
fall within the scope of Chap. XVII, Penal Code 
although they may arise out of any act done 
in exercise or assertion of customary rights, are, 
in my opinion not protected by S. 5 of the 
Madras Act, 27 of 1949. 

(4) So far as S. 24, Cattle Trespass Act is 
concerned, that is an offence which is in the 
nature described in Chap. XVII, Penal Code. 
The proceedings therefore in respect of the 
offence under S. 24, Cattle Trespass Act are 
stayed. The prosecution in the present case will 
confine itself to the offences under Ss. 147, 148 
and 323, Penal Code. 

C/D.R.R, Order accordingly. 
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CHANDRA REDDI J. 

Thanubuddi Venkatappa Reddi and another, 
Appellants v. Gopavarapu Brahmayya and 
others, Respondents. 

Second Appeal No. 2113 of 1948, D/- 7-7- 
1952, against decree of Sub-Judge, Guntur, in 
A. S. No. 61 of 1946. 

(a) T. P. Act (1882), S. 78 — Suit by subse- 

quent mortgagee for declaration that prior 
mortgage on same property was sham and not 
supported by consideration — Question can be 
gone into. (Para 6) 

Anno: T. P. Act, S. 78 N. 1. 

(b) Evidence Act (1872), S. 101 — Existence 

of prior mortgage not disputed but genuineness 
attacked by subsequent mortgagee — Burden 
is on subsequent mortgagee to show that prior 
mortgage is a sham and bogus one created 
with intent to defraud him — (T. P. Act (1882), 
S. 78). (Para 7) 

Anno: T P. Act, S. 78 N. 11; Evi, Act, Ss. 
101-103 N. 6. 

(c) Evidence Act (1872), Ss. 145 and 33 — 
Deposition of plaintiff in prior criminal 
case between same parties — Deposition is not 
admissible under S. 33 but under S. 145 atten- 
tion of plaintiff should be drawn to the depo- 
sition made by him as required by S. 145. 

(Para 9) 

Anno: Evidence Act, S. 33 N. 1; S. 145 N. 4. 

8 . 

M, S. Ramachandra Rao, for Appellants; N. 
Ramamohan Rao, for Respondents. 

JUDGMENT : Defendants 4 and 5 are the 
appellants. The suit which has given rise to 
this second appeal was instituted by the first 
respondent in the court of the District Munsif 
of Guntur for recovering a sum of Rs. 800 with 
interest that has accrued thereon, on a mort- 
gage executed in his favour by the first defen- 
dant and his two minor sons, the Second and 
third defendants, on 10-5-1943, after declaring 
that the mortgage in favour of the fourth de- 
fendant is^a sham and nominal transaction and 
that the plaintiff is entitled to be treated as 
the first mortgagee, 

(2) Defendants 1 to 3 executed a mortgage 
on 1-5-1943 in favour of the fourth defendant 
which mortgage was assigned to the 5th defen- 
dant by the fourth defendant for consideration. 
As soon as the plaintiff came to know of the 
existence of the mortgage in favour of the 


fourth defendant, he instituted criminal pro- 
ceedings against the first deiendant under S 
420, I. P. C. alleging that the first defendant 
cheated him by not disclosing to tfim the exis- 
tence of the first mortgage and thereby induc- 
ing him to part with a sum of Rs. 8 qo. The 
criminal proceedings were thrown out in the 
ground that the complainant, i.e., the plaintiff 
had not established that the first defendant -was 
guilty of the offence under S. 420, I. P. C. Thu 
led the plaintiff to file the present suit with 
the averments that there was really no consi- 
deration for the mortgage in favour of the 4th 
defendant and that it was a sham and nomi- 
nal transaction intended to defraud the plain- 
tiff and that for all intents and purposes he is 
the first mortgagee. 

(3) The defences to the suit were that ^the 
question of the sham and nominal nature of 
the first mortgage could not be gone into in 
a suit by the subsequent mortgagee, that even 
if it could be agitated in such a suit, court-fee 
must be paid thereon and lastly that the case 
of the plaintiff that the first mortgage is a 
sham and nominal transaction is not true. 
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(4) The trial court dismissed the suit as 
against the fourth and fifth defendants agree- 
ing -with their defence. On appeal the Sub- 
ordinate Judge reversed the judgment of the 
trial court and gave a decree in favour of the 
plaintiff. The learned Judge held that it was 
for the prior mortgagee to prove that there was 
consideration for his mortgage, and not for the 
plaintiff to establish that the first mortgage was 
devoid of consideration and that the former 
had not established the payment of consideja- 
tion for the mortgage, that the question of the 
sham and nominal nature of the transaction 
could be gone into in this suit and no court- 
fee need be paid as it is a mere piece of paper. 

(5) Against this judgment defendants 4 and 
5 have preferred this second appeal. 

(6) The same contentions that were raised in 
the courts below were raised before me in this 
second appeal. The contention that in a suit 
by the subsequent mortgagee the question whe- 
ther the prior mortgage was supported by con- 
sideration cannot be gone into, has no sub- 
stance and is therefore rejected. The point 
whether separate court-fee has to be paid or 
not on the declaration prayed for about the 
nominal and sham nature of the document need 
not be gone into in view of my finding on the 
question about the nature of the document in 
favour of the fourth defendant executed on 

1-5-1943. 

(7) The main question that arises for consi- 
deration in this second appeal is whether the 
mortgage in favour of the 4th defendant s^uld 
take precedence over that of the plamtiff or 
whether it should be treated as a bogus one. 
As already pointed out, the lower appellate 
court decreed the suit, as in its opinion, the 
onus of proving consideration for the earner 
mortgage is on the first mortgagee and he had 
not discharged it. Now, is that view of the 
lower appellate court sound? No decided case 
has been placed before me on this question of 
onus by either side and both of them stated 
that it is bereft of direct authority. However, 
there is not much difficulty as regards the prin- 
ciples governing such cases. It appears to me 
that when the existence of the prior mortgage 
is not disputed but its genuineness is attacKedl 
by the subsequent mortgagee who alleges thatl 
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jihe prior mortgage is a sham and bogus one 
'created with intent to defraud him, it is tor the 
latter to prove it and not for the former to 
establish that the mortgage in his favour is 
supported by consideration and not a colour- 
able one. 

(8) That being so, has that burden been dis- 
charged in this case? When asked by the trial 
court whether he has got any witnesses to 
prove his case, the plaintiff stated that he has 
not summoned any witnesses for that purpose. 
So> he has not placed any material on record 
which suports his case. If there is nothing to 
show that the prior mortgage was a sham one, 
then the plaintiff will not be entitled to the 
declaration sought by him. ' 

(9) That apartj there are some circumstances 
which throw light on the nature of transaction 

the 4th defendant. When the plain- 

first defendant 

under S 420, I. P. C. he stated therein catego- 
rically that the first defendant not only did not 
bring to his notice the existence of the mortgag^^ 

fourth defendant but even re- 

no other mort- 
gage and thereby induced him to part with the 

money and that had he known about the nrior 

mortgage, he would not have advanced monev 

Co the first defendant on the sHmity of Uie 

same property. There was not even a sug-^es 

tion then that the first mortgage was a colfu- 

sive one with intent to defeat the subseoiiem 

mortgagees. His deposition in thi crirfiral 

court was rnarked as Ex. P-3. The trial court 

thought that this was sufficient to prove that 

present case of the 
plaintiff that the earlier mortgage was not 

supported by consideration. The lower apoel- 

‘h® trial court acted 

Illegally in relying on Ex. P-3 as it was not 
evidence under S. 33, Evidence Act Rut ti?! 

appellate Judge overlooked the fact that^ Ex 

the wftne f Waf "Svn 

u"S^I.“3T’Ev"id^^^ce^^°c'^^^ it |ept"co^mt 
jectTng Ex «red"’in"re: 

prior mortgage was believed to be a 

^ fide transaction and that the nre- 

plaintiff is an after-thouaht 

therefore Cd® tha7 foundation. I must 

the fourth delnd7 mortgage in favour of 

one and the 'S not a sham or collusive 

aga^dl|nS/ra”n^ Te 

(10) In the result, the derrpp r\f 
cree against defendants' 1 to 3. So fl^as 

£15"’' tffiourou7"^Timf fof;7’ 

demption one month. (Leave to appeal is rf 
C/R.G.D. Appeal allowed. 
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SUBBA RAO J. 


Kumaraswami Padayachi, Appellant 
Govindaswami Padayachi, Respondent. 


A. A. A O. No. 18 of 1950, D/- D-l-UiSi’ 
against order of Sub-J., Mayuram, D/- 7-io"-49' 

Agriculturists’ Relief 
Act (4 01 1938), S. 9-A — Usufructuary mort 
gage executed prior to 1947 — Deed contator- 
condiiion that in ca&e mortgage debt was not 
ledeemed within 5 years, mortgagee would 
Decome owner — Application for redempton 

under S. 9-A after expiry of 5 years Mart 

gagee contending that he was in posseSi 
only as vendee _ Condition found to b7 X 
on redemption - Held that creditor continu^ 
to be in possession only as mortgagee S 9-A 

— Animus of mortgagee was 
not the decisive factor for application of S. 9A. 

T. S. Krishnamurthy Iyer, for Appellant* T S 
Kuppuswami Iyer, for Respondent. * ■ 

JUDGMENT: The only question in this 

second appeal is whether S. 9-A, Madras A<^ri-i 
culturists Relief Act, (4 of 1938) applies to the' 
transaction m question. The scheduled proper- ^ 
ties were usufructuarily mortgaged on 5-6-1927' 
of respondent’s father for a sum 

There was a condition in the docu- 
ment that in case the mortgage debt was not 

within five years, the mortgagee 
uould become the owner. The mortgagor 
treating that condition as a clog on the eauit\' 
of redemption applied for redempUon aff^ 
depositing the proportionate amount unde.- 
b. 9A of the Act. Both the Courts foiinri ihl- 

a clog on the equity of^ re- 
therefore the creditor continued 

77.7 ‘he provision of S, 9-A of the 
directly applies. Section 9-A reads: 

Where a usufructuary mortgage was executed 

P”’® before 30th September 1947 and 
the mortgagee is in possession of the propertv 

^*tftlp77 7 him, the mortgagor shall be 
fn7]hat‘7''7®®'" ^5® P'^oPerty notwithstand- 

mg that the time, if any, fixed in the mort- 
frrived ” ‘'®'^®®'^'"® ‘he mortgage has not 

counsel for the mortgagee con- 
tended that whatever might be the legal effect i 

o® he was in possession only after! 

the expiry of five years not in his capacity as 
mortgagee but only in his capacity as vendee I 
His animus is not the decisive factor for the 
application of the provisions of S 9-A If hp 

sp^^inn mortgagee and' was 'in pos- 

session of the property mortgaged to him the 

attracted. The Courts 
found and it cannot be disouted th? 5 f 

pnntin 7 *?Pri^”+^^K aforesaid conditions he 

^ncciet*^^ ^ mortgagee and he was in 

possession in his capacity only as mortgagee. 

nf r therefore applies and the decision 
of the Courts below is correct. There is no 
dispute with regard to the correctness of the 

31T10Unt. 

(2) In the result, the second appeal fails and 
IS dismissed with costs. No leave 

C/V.B.B. Appeal dismissed. 
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SOMASUNDARAM J. 

In re S. A.' A. Beyabarxi, Petitioner. 

Criminal Misc. Petns. Nos. 447 and 448 of 
1952, D/- 27-3-1952, for leave to appeal to 
Supreme Court, against order of High Court in 
Cn. Appeal No. 682 of 1950, D/- 14-3-1952. 

(a) Madras District Police Act (24 of 1859), 
Secs. 53 aad 41 — Complaint in respect of 
offence under S. 44 — Bar of limitation under 
S. 53 does not apply. 

What is contemplated under S. 53 as a 
bar of limitation for the prosecution is the 
act done or intended to be done under the 
provisions of this Act or under the provi- 
sions of any other law. Where tjie act com- 
plained of is one of desertion, an offence 
specially created under the provisions of 
S. 44 of the ‘Act, it cannot be said to be an 
act done in pursuance of any power con- 
ferred on him by this Act or by the provi- 
sions of any other Act. Section 53, there- 
fore, cannot apply to such complaint. 

(Para 2) 

(b) Madras District Police Act (24 of 1859), 

S. 51 — Section does not apply to cases of dis- 
missals made departmentally by the police — 
Dismissed person can be tried and convicted 
for an offence under the Act. (Para 3) 

(c) Madras District Police Act (24 of 1859), 

S. 44 — Offence under — Prosecution for — 
There is no provision in Act requiring sanction 
of District Superintendent of Police for such 
prosecution — Prosecution is not invalid for 
want of such sanction. (Para 4) 

(d) Madras District Police Act (24 of 1859), 

S, 50 — Section applies only to a case of de- 
partmental enquiry and not to an offence be- 
fore a Court. (Para 5) 

Neti Subramaniam, for Petitioner; Public 
Prosecutor, for the State. 

CASES REFERRED TO ; 

(A) (’IG) AIR 1916 Mad 142: 2 Mad LW 348: 

16 Cri LJ 334 
<B) I Weir 846 

ORDER: Cri. M. P. No. 447 of 1952: This is 
un application for leave to appeal to the Supreme 
Court against the judgment in Cri. Ap. No. 682 of 
1950. That was an appeal preferred by the State 
against the acquittal of the accused by the Sta- 
tionary Sub-Magistrate of Nellore in respect of a 
charge for an offence under S. 44, Madras District 
Police Act. One of the grounds on which leave is 
sought is that this prosecution is barred under S. 
53. Madras District Police Act. I must state at 
once that this point was neither raised before the 
trial Court nor was that raised before me when 
the appeal was heard. I think at the time when 
the appeal was heard, the advocate must have 
bestowed some attention on this point and very 
proiDably he rightly felt that there was no force 
in this contention, and that is why he did not 
raise it before me. However, as the point has 
been raised in this application for leave to ap- 
peal to the Supreme Court. I must deal with it. 

(2t S. 53 says that all actions and prosecutions 
against any person, which may be lawfully brought 
for 'anything done or intended to be done under 
the provisions of th:s Act’ or under the provisions 
of any other law for the time being in force 
conferring powers on the police shall be com- 
menced within three months after the act com- 
plained of. “Anything done or intended fTJ be 
done under the provisions of this Act or under 


A. LB, 

the provisions of any other law for the time being 
in force conferring powers on the police” have 
been introduced by an amendment by Act 8 of 
1947. Before that this section was as follows: 

“Anything done or intended to be done either 
under the provisions of this Act or under ttie 
provisions of any other law for the time being 
m force conferring powers on the Police”. 

Even before that, according to the decision in 
— ‘Murugesa Naidu, In re', AIR 1916 Mad 142 
(A), the words were "for anything done under 
the provis*ions of this Act under the General 
Police powers”. This section has been the sub- 
ject of interpretation in ‘Chendrial, In re’, TOie 
Law of Offences and Criminal Procedure — *l 
Weir 846 (B)’. There a Bench of the Court east 
sisting of Muttuswamy Aiyar and Best JJ. have 
held that this section has reference only to acts 
done or intended to be done under colour oS the 
Act whereas the act complained of was not pro- 
fessedly done in the exercise of any power con- 
ferred by the Act. In that case, the act that was 
complained of was one of having bought and sold 
goats, an offence falling under S. 44 as it toon 
stood. 

This again came up for consideration in — 
'AIR 1916 Mad 142 (A)'. In this case, the offence 
complained of was one under S. 45, Madras Dis- 
trict Police Act for receiving unauthorised fee or 
recompense. In construing the words “anything 
done or intended to be done”, Ayling J. has ^Id 
that the Intention of the Legislature is obvious, 
viz., to impose a bar of limitation against actions 
and prosecutions against officers for acts done or 
purporting to be done in pursuance of their offi- 
cial powers. It is, therefore, clear from these two 
decisions that what is contemplated under S. 53 
os a bar of limitation for the prosecution is the 
act done or intended to be done under the provi- 
sions of this Act or under the provisions of any 
other law. But the complaint in this case is not 
for anything done under the provisions of this 
Act or by virtue of any power conferred on him 
as a Police Officer. The act that is complained 
of is one of desertion, on offence specially creat- 
ed under the provisions of this Act. It cannot be 
said to be an act done in pursuance of any power 
conferred on him by thi^ Act or by the provision 
of any other Act. S. 53, therefore, cannot apply 
to the facts of this case. The question of limita- 
tion must, therefore, be considered to be not ai^ 
plicable to this case. In my opinion, the leam^ 
Advocate, who appeared for the accused at the 
time of the hearing of the appeal, was therefore, 
perfectly justified in not raising that point at the 
time of the hearing. 

(3) The second point that is raised is that he 
having been already dismissed, he should not be 
tried again for an offence and be convicted, ror 
this, the learned Advocate Mr, N, Subrmani^ 
relies on S. 51, District Police Act. S. 51 is as fol- 
lows; 

“Nothing contained in this Act shall be consta^ 
ed to prevent any person from being prosecuted 
for any offence made punishable on conviction 
by this Act or to prevent any person from being 
liable under any other law. regulation or Act to 
any other or higher penalty or punishment 
than is provided for such offence by this Act . 
provided always that no person shall be punish- 
ed twice for the same offence.” 

It deals only with punishment under the Act or| 
for offences falling under the Act. When a pct-; 
son is convicted for an offence either under the 
provisions of this Act or under any of the seve™ 
Acts, he should not again be convicted for the 
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same offence in respect of the same facts. The 
punishment here is not the punisliment of dis- 
missal which is made after departmental enquiry 
but a punishment imposed by the Court. This 
sentence has been passed by the ‘ Court after he 
has been found guilty. Section 51, therefore, wiU 
not apply to cases of dismissals made depart- 
mentally by the Police. 

(4) The third contention is that there was no 
(sanction given by the District Superintendent of 
Police to prosecute this person. So far as the Act 
is concerned, there is no provision of law under 
which sanction is necessary. He relies upon a 
G. a according to which it is stated that it is 
the District Superintendent of Police that must 
section the prosecution against the Police 
officer. It is hot a provision in the Act In the 
absence of any provision providing for sanction 
m the Act itself, I do not think that any sanc- 
tion is necessary under the Act for prosecuting 
the accused. So long as the provisions of this 
Act do not require that sanction by the District 
Superintendent of Police is necessary, the prose- 
cution does not become invalid without such sanc- 
tion. That contention also fails. 

(5) Another contention that is raised is that 
any charge against a Police officer above the rank 
of a co^table under this Act shaU be enquired 
into and determined only by an officer e.xercis- 
mg the powei-s of a Magistrate. It is contend- 
^ ^at there is no evidence to show that this 
Court IS a Police officer within the meaning of 
the term “exercising the powers of a Magistrate ’. 
Section 50 on which the learned Advocate relies 
applies only to a case of departmental enquiry 
and not to an offence before a Court. There is 
no substance in this contention either. 

.result, in my opinion, there is no 
substantial point in this case, so as to compel me 
to give leave to appeal to the Supreme Court. 
The petition is, therefore, dismissed. 

^ regards the 

petition for stay of the sentence of imprisonment, 
m consequence of the dismissal of Crl. M. P. No 
447 of 1952, I think this petition also must be 
dismi^ed. I do not think there is any need to 
the operation of the order of the High Court 
This petition is accordingly dismissed. 

Petition dismissed. 
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RAMASWAMI J. 

In re Veerappa Goundan, Appellant 
S. R. No. 30122 of 1952, D/- 19-8-1952 

2f-M952°^^^^ Sub-Judge, Coimbatore, D/- 

Madr^ Hindu (Bigamy Prevention and 
Divorce) Act (6 of 1949), S. 5 — Anneal “ 

(5) - faterire- 
tation of — Ex parte order passed on inter- 
locutory application under cl. 7(a) of S 5 not 

Anno: Civil P. C., O. 43, R. 1 N. 4 Pts. 2 ani 

o* 

P. S. Ramachandran, for Appellant; D. L 
Narasimharaju, for Govt. Pleader, for the 

ORDER : This matter comes up for orders 

note in the following circum- 


30122 is sought 

to be filed as a C. M. A. under O. 43, R. 1(d), 

Subordinate 

Judges Court of Coimbatore passed in I A 
No. 1313 of 1951 in O. P. No. ij of I950 it' 
fusing to set aside the ex parte order passed 

filed un- 

der S. 5(1) of Maoras Act 6 of 1949 for the 

marriage of the petitioner 
with the respondent therein. The learned Jud»e 

A. No. 414 of 

1950 under S. 5, cl. 7(a) of the Act making 

Ini th* the expenses of prosecuN 

ing the O. P. and maintenance of the peti- 
tioner. The respondent subsequently filed I A 
No. 1313 of 1951 under S. 151 and O. 9, R. 

setting aside that order This 
petition wag dismissed. Therefore this S R 

C r/’T' ^ seeking to have it numbered as 

fhilf r for consideration is whether 
this C. M. A. lies to the High Court either un- 

O; 43, R. 1(d), C. P. C. or under S 5 sub- 
ss. (4) and (5) of Act 6 of 1949? 

. (4) Section 5(4) of the Act makes the provi- 
sions of the Civil Procedure Code applicable 
to all proceedings under sub-ss. (1) and (2) 

provides for appeals to the High 
Court against any order passed on any such 
petition It IS obvious that the words^ “any 

referred to in sub-s. (5) can be 
aken to refer only to the petitions presented 

mentioned in the 

be pressed into service in order To make out 
that appeals have been provided for against 

sief pemioni interlocutory applicatioL in 

(5) Then turning to O. 43, R. 1(d), C. P. C 
ft provides for an appeal against an order re-' 
jecting an application under O. 9, R. 13 only 
if the order sought to be set aside is open to 
appeal But inasmuch as no right of appeal 

order passed in I. A^No. 
provided for as mention- 
ed in the previous paragraph, the order passed 
subsequently refusing to set aside that ex 

parte order cannot become the subject-matter 
Or an appeal. 

(6) Thus, no appeal lies to the High Court 
o nnder Act 6 of 1949 or under O 43 

I'm +1, ho ^ revision petition has 

J® i’®® i’®®" practice till now 
in regard to orders passed on interlocutory ap- 
plications in petitions filed under Act 6 of Iq/q 

ronrf ii® to the High 

Court, in these circumstances, the court-fee 

®t6) of the Act 

and cannot in any event be the court-fee of 

f®j- f .tor .0 C- M. A. This does not however 

rJ' -tin holding that onlv a civil 

revision petition can be filed. The office note 

accordingly and it is left open to 

lised tn%n°- ®^^t>s as he may be ad- 

of this answer to the office 

Plilder ill 25^" t>ay costs of Government 
C/H.G.P. Answered accordingly.. 
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A.I.R. 1953 MADRAS 1004 (Vol. 40, C. N. 398) 

RAMASWAMI J. 

In re Vasam Setti Appa Rao and others, 
Petitioners. 


Criminal Revn. Cases Nos. 537, 543 .to 568. 
799 to 816 and 982 of 1951 and Cri. Revn. 
Petns. Nos. 532, 538 to 563, 786 to 803 and 965 
of 1951, D/~ 22-2-1952, to revise judgment of 
Sub-Divisional Magistrate, Peddapuram, in C. 
A. Nos. 180 of 1951 etc. 


(a) Evidence Act (1872), Ss. 25, 114 — 
police officer — Prohibition Sub-Inspector is 
not — Statement to him need not be corro- 
borated. 

A Prohibition Sub-Inspector under the 
Madras Prohibition Act is not a police 
officer. An incriminating statement made 
to him is not, therefore, a confession made 
to a police officer within S. 25, Evidence 
Act, and the ruling relating to the corrobo- 
ration of a resiled confessional statement 
does not apply to the case. AIR 1948 Mad 
116 and AIR 1952 Mad 299, Relied on. 

(Paras 2, 3) 

Anno: Evi. Act, S. 25 N. 4; S. 114 N. 5. 

(b) Evidence Act (1872), S. 114 — Corrobo- 
ration — (Madras Prohibition Act (10 of 
1937), S. 4(e) ). 

The extent and the nature of the corro- 
boration required before a Court can act 
upon and accept confessional statements 
will depend upon the circumstances of 
each case. (1916) 2 KB 658, Relied on. 

(Paras 4 and 5) 

(c) Madras Prohibition Act (10 of 1937), S. 
4(e) — Sentence. 

OfTence by toddy tappers thrown out of 
employment by prohibition — Long sen- 
tence of imprisonment held undesirable 
and reduced to that of 3 weeks and fine 
of Rs. 30, (Para 7) 

D. Narasaraju and K. B. Krishnamurthja for 
Petitioners: Public Prosecutor, for the State. 

CASES REFERRED TO : 

(A) (’48) AIR 1948 Mad 116: ILR (1948) Mad 
574: 49 Cri LJ 100 

(B) (’52) AIR 1952 NFad 299: 1952 Mad WN 

Cr 5: 1952 Cri LJ 640 

(C) (1916) 86 LJ KB 28: (1916) 2 KB 658 

(D) (1823-41) 173 ER 694: 8 Car & P 732 

ORDER: In this batch of revision petitions 
two points of law are taken viz., that an incrimi- 
nating statement made by the person later on 
charged as an accused to a Prohibition Officer 
would be a confession made to a police officer 
within the meaning of S. 25, Evidence Act; and 
secondly, that such a confessional statement 
must be corroborated, and that failing which 
there would be no validly acceptable evidence 
for convicting the accused. 

(2) Both these points taken must fail because 
it has been held that a Prohibition Sub-Inspec- 
tor under the Madras Prohibition Act is not a 
police officer in the decisions in — ‘Venkatareddi 
In re’, AIR 1948 Mad 110 (A) and it has been 
followed by Panchapakesa Aiyar J. in — ‘Vadivel 
Goundar In re’, AIR 1952 Mad 299 (B). 

(3) In regard to the second point inasmuch as 
the statement to a Prohibition Officer is not a 
confessional statement, the ruling relating to the 
corroboration of a resiled confessional statement 
does not apply to this case. But apart from that, 
there is material corroboration as a matter of 
fact in all these cases. 


(4) The extent and the nature of the corrobora-i 
tion required before a Court can act upon and 


accept such statements will depend upon the 
circumstances ot each case. In — ^ . 


King V. Basker- 
ville’, (1916) 2 KB 658 (C) Lord Reading the 
Lord Chief Justice laid down that: 


4 ( 


evidence in corroboration must be indepen- 
dent testimony which affects the accused by 
connecting or tending to connect him with the 
crime. In other words, it mulst be evidence 
which implicates him, that is, which confirms 
in some material particular not only the 
evidence that the crime has been committed, 
but also that the prisoner committed it ...The 
nature of the corroboration will necessarily 
vary according to the particular circumstances 
of the offence charged. It would be in high 
degree dangerous to attempt to formulate 
the kind of evidence which would be re- 
garded as corroboration, except to say that 
corroborative evidence is evidence which 
shows or tends to show that the story of 
accomplice that the accused committed the 
crime is true, not merely that the crime 
has been committed, but it was committed 
by the accused. 

The corroboration need not be direct evi- 
dence that the accused committed the crime; 
it is sufficient if it is merely circumstantial 
evidence of his connection with the crime. 

A good instance of this indirect evidence is 
to be found in — ‘Reg. v. Birkett’, (1823-41) 

8 Car & P 732 (D). Were the law otherwise, 
many crimes which are usually committed 
between accomplices in secret, such as in- 
cest, offences with females, or the present 
case, could never be brought to justice.” 

In — ‘(1823-41) 8 Car & P 732 (D)’, the pri- 
soner was tried and convicted for stealing a 
sheep. In order to corroborate the evidence 
of the approver, I'eliance was placed on the 
circumstance that a quantity of mutton which 
might have been part of the carcass of the 
stolen sheep was found in the house. 

(5) The circumstantial detail in this case 
relied upon by the prosecution is that the ac- 
cused himself climbed the tree and brought 
down the toddy pots which were found to 
contain toddy, showing thereby that it was he 
who had put the pots there and who drew the 
toddy within meaning of S. 4 of the Act. There- 
fore. the second point taken also must fail. 

(6) The learned Advocate pressed finally 
for a reduction of the sentence^ putting for- 
ward several mitigating circumstances like 
the fact that these persons were originally 
toddy tappers; they have now become unem- 
ployed; that they have learnt a lesson and 
that sending them to jail would only convert 
them into gaol birds making them lose their 
self-respect and harden them into defying law 
and order more impudently in future than be- 
fore. I agree. 

(7) Therefore, I reduce the period of impri- 
sonment to the period already undergone, 
namely, about 3 weeks and in addition impose 
a fine of Rs. 30 on each of the accused or in 
default to undergo one month’s imprisonment. 
Time for payment of the fine, two months. 

(8) These revision petitions are disposed of 
accordingly. 

C/D.R.R. Sentence reduced. 


t 
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Seshagiei Sakma V. State oi- Habeas (Bajamannar C. J.) Madras 1005 


A.I.R. 1953 MADRAS 1005 (Vol. 40, C. N. 399) 

RAJAMANNAR C. J. AND 
VENKATARAMA AIYAR J, 

Bei^dalam Seshagiri Sarma, Petitioner v The 
State of Madras, represented by the Collector 
of Srikakulam and others, Respondents. 

Civil Misc. Petn. No. 4360 of 1951, D/- 19-2-52. 

Madras Subordinate Collectors and Revenue 
Malversation (Amendment) Regulation (7 of 
1^8), Cl. 3 (3) — Order dismissing village 
officer — Order revised by District Collector ~ 
No power of Board of Revenue or Government 
to interfere with District Collector’s order — 

Village Offices Act (3 of 
loJo), s. 7 (1)). (Para 3) 

and D. V. Reddipantulu, for 
Petitioner; T. Venkatadri, (for No. 3) and 

Advocate General, for the Govt. Pleader (for 
Nos. 1 and 2), for Respondents. 

CASE REFERRED TO: 

(A) (’50) C. M. P. No. 9034 of 1950 (Mad) 

^^^^MANNAR C. j. ; In 1935 one Krishna- 
murthi who was then a minor was registered as the 
village headman of the village of Bijjiputti Itcha- 
puram taluk. Srikakulam district and the pHitiSn'r 

Madras Hereditarv 
Village Offices Act (3 of 1895) to discharge the 

duties of the office until the person regis<'ered as 
heir attained majority and qualitied himself to 
disch^ge the duties of the office. In 1948. as the 
said Knshnamurthi did not qualify himself he 
was removed from the office for which he hod been 
Registered and in the vacancy thus arising, the 
third respondent to this application, one Barla 
Surayya. was registered as the office holder As he 
was a minor at the time, the petitioner himself 
was again appointed as the deputy of this Suravva 
by the Assistant Collector. Srikakulam 
Subsequently, the mother and guardian of the 
minor, filed a petition before the Revenue Divi- 

?lnnf adS alSa- 

t ons against the petitioner and praying that he 
may be removed and another person miy be 

.do the duties of the office R^ 

Officer by his order dated 9-11-1949 

sr :n sks sf. £ 

Against this order of the Revenue Divisional 
Offi^r, the petitioner filed what he calls an appeal 

order® dateT ®9 Vizagapatam, who by\is 

viuer aatea 9-6-19o0, set aside the order nf 

Revenue IMvisional Officer and restored the^etB 

position which he was occupying 

revenue but the Board refused to interfere xvlt-h 
Matefinri Government of 

^ perused the connected re- 

of tL ^ ^ consider that in the best interests 
be Petitioner’s nominee should 

^ o Deputy. They accordingly 

Appadu be restored as De- 

the ^'gSiPUttuga village, ousting 

mcumbent, Sri Bendlam Seshagiri 
Sama. The petitioner is referred to the Board 
^venue for orders on her petition.” 

this order was communicated to the 

^ guardian of the minor, it does not 
appear to have been communicated to the peti- 

^ the petitiraer 

was iwt given any notice before the said order was 

passed. Apprehending that in pursuance of this 


offi^'’ hVr!shed''®tn''?h“^o^® from 

he "ca^ and 'f f 1° ^or the records ^ 
ment ^ ‘ the Govern- 

(3) We have no hesitation in holding that thP 
md‘enf "I pass any 

tary village officers mentffiued ffi ‘hi Madris Hp*' 
ditary Village Offices Act are govelLrenTh-eW Ifv- 

the provisions of that statute. Therf i, n^Drov? 

h wa®s lafd'^'tE undl®r"'’which 

mteT!L^^v^th^®erfar;rrfo?Z 

venue because the proceedings of tffil Boald of 

powers “Sf "the oSrn'iSent'tcftotSere'S'i ffie 

Sf |SS a, is- 

cxercL/'h'/ti’ R‘;VS.,„o°£SSi OmL,?”'" “ 

of'^Tfl 9 o^^ because of the provisions of Regulation 7 

Regutetioi mdir Sbl?'(3? “fa ‘f ,f “/'"tois 

S°co‘,'Ker « “ oorS„’.tS' s saf 

rant Collectors are madp cnhio/’.f i>-, ««wbis- 

tion, and to confirm, modify O'* annul 
issue any further orders in the* 

the ripcis°*' particular case to direct that 

'^®®‘®'°u, order or sentence of any of his suh 
ordinates or Assistants shall not be carried 

“e V"" ^urthel® oS" as"he 

latffinthlflhl'ordelspl'll^^^^^^^ 

and Revenue Division^ Officers alp 
the District Collector. In thfs casi® the ordel o? 
the Revenue Divisional Officer removing the 
tioner and appointing another as the^nlr 
discharge the duties of the offiL^urint 
rity of the registered heir was liable 
by the District Collector. The D Itrili 
in the exercise of this power set as^dpS? 

Of the Revenue. Divisional Officer and rlstmed lhp 

tutory power under which either thi Board nf r1‘ 

o’Sef " '.tiSr«r“‘ ™m iSStof s' 

hv ^ihhp T ®^ appears to have been taken 

^sed Of ‘r M R application recently d£ 

we agree with his reasoning and conclusinn 
TOe order of the Government dn this case muQf- 
therefore, be quashed with the r^uit th^ 

District Collector will be rLto^ 

(4) There will be no order as to costs 

c/v.R.B. 

Order quashed. 
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GOVINDA MENON AND MACK JJ. 

In re Samatham Veerabhadrudu, Appellant. 

Criminal Appeal No. 18 of 1951, D/- 22-4-52, 
against order of Court of Session, West Goda- 
vari division at Eluru, in C. C. No. 49 of 1950. 

(a) Penal Code (1860), Ss. 300, 379, 411 and 

201 — Murder for gain — Separate charge 
under each section is not necessary — (Criminal 
P. C. (1898), S. 236). (Para 4) 

Anno: I. P. C., S. 300 N. 36, 53; Cr. P. C., 
S. 236 N. 1. 

(b) Penal Code (1860), Ss. 302, 379, 411 and 
201 — Murder for gain — Accused found with 
jewels of the deceased — Conviction for murder 
under S. 302 and under S. 379 or 411 in the 
alternative — Accused acquitted of charge 
uuder S. 201 — Appellate Court finding no 
evidence for his participation in murder — 
Conviction under S. 302 set aside but that under 
S. 379 maintained — Acquittal under S. 201 
held irregular but could not be disturbed as 
there was no appeal by Government. (Para 5) 

Anno: 1. P. C., S. 302 N. 22, 26; S. 379 N. 20; 
S. 201 N. 1. 

R. V. Raghavan Amicus curiae, for Appellant; 
Public Prosecutor, for the State. 

MACK J.; The appellant aged about 28 has been 
found guilty of the murder of one Koti Veeramma 
a well-to-do elderly woman aged sixty who lived 
by herself at Narasapur and disappeared from her 
house on the night of 17-11-49. According to the 
prosecution case she was throttled to death by four 
persons including A. 1 and A. 2 who were actually 
tried for this murder, one Basavayya, a relation 
of Veeramma and one Ankisetti who has been 
absconding. 

(2) The motive centred round Basavayya who 
is said to have died in jail whale on remand and 
who was the deceased’s sister’s grand-daughter’s 
husband. The deceased Veeramma Ls said to have 
made a settlement deed of her property in favour 
of Basavayya and to have sought to revoke it by 
a lawyer’s notice, Ex. P. 3 dated 9-6-1949 issued by 
an advocate. P. W. 6. The prosecution case briefly 
is that Basavayya in conspiracy with the other 
accused persons encompassed her death before she 
could revoke the settlement which had been made 
in hts favour. While he retained the property he 
is said to have distributed the deceased Veeramma’s 
jewels to the other associates in this crime. 

(3) The disappearance of Veeramma who was 
living by herself was noticed and reported by her 
neighbour. P. W. 1 at the police station seven days 
later. On the 24th of November, the Sub-Inspector 
after investigation found Veeramma’s body in a 
salt creek on the evening of 27th in a highly de- 
composed condition in a gunny bag. The lady 
doctor. P. W. 5 who held the post mortem could 
not diagnose the exact cause of death. Veeramma’s 
body was. however. Identified by three neighbours 
of her s P. Ws. 1 to 3 and also by a sari M. O. No. 6 
which was identified by a washerman. P. W. 20 
who used to wash clothes for the deceased Veeram- 
ma. It was not till 3-12-1949 that the appellant 
was arrested. A. 2 has been acquitted on what 
the appellant’s advocate urges is rather similar 
evidence. On information given by the appellant 
the police recovered a number of jewels and orna- 
ments which have been satisfactorily proved to 
belong to the deceased Veeramma, (His Lordship 
then referred to the evidence relating to the re- 
covery of the jewels and ornaments and continued 
as under : ) We see no reason to disbelieve the evi- 


dence of the recovery of these jewels on thi<j 
appellant’s information. What these recoveriet 
prove in the circumstances is that the appeUant 
was found in possession of articles belone^a trv 
the murdered Veeramma. ^ ^ 


(4) There were two witnesses, P. Ws. 8 and 3 ^ 
who were prepared to swear that they saw a i 
and A. 2 Basaviah and Anki Chetti near the sW 
Collector’s office after a cinema show on 17-11-1948^ 
carrying a gunny bag. Their evidence has raised 
wholly unnecessary complications in the trial. The 
learned Sessions Judge quite unnecessarily in our 
opinion, framed three charges against these two. 
accused one of murder under S. 302 another of 
robbery under S. 392 and yet a third charge under 
S. 201, I. P. C. He very strangely acquitted this 
appeUant of the charge under S. 201, I. P. C., and 
at the same time on the strength of the recovery 
of the jewels which he believed belonged to Vee- 
ramma he convicted the appellant under S. 302 
for the offence of murder and sentenced him to 
transportation for life and in addition found him 
guilty under S. 379 or S. 411, I. P. C,. in the alter- 
native and sentenced him to undergo rigorous im- 
prisonment for two years. It is quite unnecessary 
in a case of murder for gain to frame separate 
charges under S. 392 or S. 411 or S. 379 or S. 201. 

I. P. C. We are embarrassed at the unsatisfactory 
manner in which this case has been dealt with and 
at the acquittal of this appellant in the circum- 
stances of the charge under S. 201, I. P. C. Normal- 
ly if an accused person is convicted under S. 302, 
I. P. C., of murder it would be quite open to the 
appellate Bench, if the evidence warrants it to 
modify the conviction to one under S. 201, L P. C.. 
if the facts .show that the appellant had no hand 
in the murder itself but only assisted in the dis- 
posal of the body after the murder. 

(5) On the facts of the present case we think 
the evidence will not warrant the conviction of the 
appeUant directly on the charge of murder. There 
is no material to show that he had any enmity 
against Veeramma and even according to the pro- 
secution case it was the deceased Basavayya who 
was the main spring of the murder and who em- 
ployed the services of the other three accused per- 
sons and the services of this appellant were utilised 
for the murder itself. At the same time Veeramma’s 
body after she was murdered was put into a gunny 
bag and carried to some considerable distance and 
deposited in a salt creek. This was obviously the 
work of several persons and it may weU have been 
that the appeUant participated. On the evidence 
however in fairness to the appellant we think 
what the prosecution has conclusively established 
in this case is that he was in possession of these 
articles of Veeramma which he undoubtedly re- 
ceived for the services he rendered in connection 
with the murder. His actual participation in the 
murder has not been established. In view of the 
specific acquittal by the learned Sessions Judge of 
the appeUant under S. 201. I. P. C., which is of 
course quite inconsistent with his finding the ap- 
peUant guilty of murder under S. 302, I. P. C., we 
feel it would not be strictly correct for us to 
modify the conviction to one under S. 201, X. P. C., 
without the State filing an appeal against the ac- 
quittal, With the principal culprit Basavayya now 
dead the ends of Justice would, we think, be served 
by our merely confirming the conviction of the 
appeUant under S. 379 or S. 411, I. P. C., and the 
sentence of two years’ rigorous imprisonment pass- 
ed upon him. The conviction and sentence for 
murder are set aside. 


C/D.R.R. 


Order accordlngly- 
- 
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BASHEER AHMED SAYEED J. 

Kollepara Venkata Reddayya and others 
Appellants v. Muthangi Kondala Rao, Respon- 
dent. 

A. A. A. O. No. 121 of 1951, D/- 10-7-1952 
19-^m95o'''^®'’ R^j'^hmundry, D/-’ 

Civil P. C. M908), S. 38 — Executing Court’s 
power to go behind decree. 

u executing court is not entitled to go 
behind the decree, which stands amended 
rightly or wrongly, and the executing court 

entitled to hear the judg- 
ment-debtors when they claim that the 

ordered without 
notice to them, or that the decree had been 
amended, when it had become time-barred. 
These two points, should be agitated be- 
fore the court which passed the decree and 

Innm C.tVl" sTn f 

. CASES REFERRED TO • 

(A) (’38) AIR 1938 Pat 57; 16 Pat 453 

(C) rill AIR iod? '^‘^3 

(D) (’50) AIR 1950 All 655: 1950 All LI 676 

(E) (’32) AIR 1932 PC 165; 60 (:al 1 mC) 

This appeal is against the order 

ukoiynT?h'^ Subordinate Judge of Rajahmundry 
upnoming the decision of the learned Distrint 

Munsif that the execution application taken out by 

““ >»« 

i^ain point that has been urged by the 

dw^'^whi'ch® appellants is that the final 

9-2-1946 had be- 

tZ annU^Hl 16-3-1949, when the execu- 

tZxcuil ritiL re-presented with a petition 

which re-presenting the same petition, 

returned for complying with 
requirements on two previous occasions. In 

was passed on 9 - 2 ^ 
13 - 2-1947 ^-PP’ication was presented on 

nrtit returned on 17-3-47 for complying 

re-presented again on 
complying with the defects point- 
ea out and again it was returned on 27 - 2-1947 with 

^ should be re-presented within 7 

19M ' the^anZear ^ finally on 16-3- 

firm’ r. ^’PP^'cation was re-presented with a peti- 
tion to excuse delay. That application to 
delay was, however, dismissed. 

fnv application was filed on 16 - 3-1949 

for bringing the guardian on record and to amend 

nmn^ew-nra'’ f“ h ° possible for the judg- 

nwnt-debtors to be represented by the guardian 

^^“Sing the guardZn “Lrd 

was ordered on 30-4-49. But this was done without- 

raf^ bv the The contention 

h.f„ the learned counsel for the appellants 

before me and which was also the cwitention 

decree, which was ordered on 30-4- 
ought not to have been ordered, as. on that 

already become barred and 
the further contention is that the amendment 
ordered wthout notice to the judZZ- 
debtors and therefore the order would not be 
binding against the judgment-debtors 
(3) No doubt the fact is that the amendment 
was ordered after the decree had ‘prima facie’ 

A 



become time barred and for the reason that nn 
notice was issued to the judgment-debtors thprp' 
was no opportunity given \o^K t 

t^t the decree had already been barred and no 
amendment was called for. These are no doubt 
legiunnate grievances, which the judgmenUdebtors 

are entitled to agitate, but the question is as to 

the stage and the court before which these eri~ 
evances should have been agitated by the iude- 
ment-delHors, who are aggrieved by the amend 
ment ordered by the court which p4ed ThJ 
decree and by the omission, which was caused by 
hat court m not issuing notices to the judgment- 
debtors. It is doubtful whether the judgment- 
debtors could raise this point in an application 

ting^ToTrt^ amended decree before the execu- 

executing court is not entitled to go behind 
the decree, which stands amended rightly or^ 

executing court will lot ^ also 

they cla\i^ H the judgment-debtors when, 
iney claim that the amendment had been order^ri 

without notice to them, or that the hZ 

been amended, when it had become time-tarr^ 

These two points, which the learned counsel has 

^nnrf’ rightly negatived by both the 

courts as the same should have been agitated! 

ZZ® ^^® ®?"'‘ passed the decree Zd ' 

fZ fol! ’ ^™‘.tation Act. it is made clear that ^ 

daLZ^’iTiA amended decree is the 

appears to h. n ®.'i^ decree-holder 

appears to be well within his rights when 

proceeds to execute the decree before the time 

have^^hJtn lapsed, though the decree might 
have been passed on 9-2-1946. The date of th(^ 

starting point and if 

6t^ should have been taken by the judgment-’ 
debtors earUer before the court. 4ich passid ttie 
decree and which ordered the amendment. 

(4) Learned counsel for the appellants has invit- 
ed my atf^ntion to the decision in — ‘Rameshwar 

Pat^'? af Purbey. AIR 1938 

Pat 57 at p. o9 (A). I do not think that that deci- 

sion would aiyly to the facts of this case. On the 

other hand, the decisions relied on by the learned 

wunsel for the respondent, ~ ‘Viz Lakshmlkanta^ 

rao V. ^ayya*. AIR 1935 Mad 97(B). -‘imamdin 

S. Bank Ltd.’, AIR 1941 Lah m 

' Gnafoor Darzi v. Ramnath’, AIR 1950 All 

6o5 p), which in turn follow the Privy Council 

De'''Am"l9r2 r- Su^schanZa 

^ therefore inclined 
to hold that the decision of the lower appellate 
court is coiTect, and though there might be some 
grievanc^ so far as the judgment-debtors are 
concerned in that they were not given notice still 
these gnevances cannot be remedied by the execu- 
ting court from out of whose order thte ap^Ii h^. 

of“thi’®cL?t®'lw ®„“ the order 

of the court which originally passed the decree- 

and ordered the amendment, it would ^ p^bt? 

to say that notice should have been given and 

been heard as tp 
^endment was called for or not 
decree-holders were in time in 
^kmg for the amendment. But, I do not^hink 
that in the present case I am called upon W give’- 
any such directions for the reason that this is^an ‘ 

which has arisen out of the order 
made by the executingj^'coiu’t. ^ 

fail and is fcc- 

f ^^^cumstances of the 

case, I think there need be no order as to costs^^ 


1008 Madras 


A. Innasia. Pillai v. Perumal Chettiar (Ramaswami J.) 


A. I, R. 


'in this appeal. I make no order as to what the 
rjclgment-debtors might be advised to do in order 
to get such redress as is possible and available 
xo them in the matter of their grievances referred 
to in this judgment before the court which passed 
he decree and also ordered the amendment, 
a^eave to appeal is refused) 

C VRB Appeal dismissed. 

A.I.K. 1953 MADRAS 1008 (Vol. 40, C. N. 402) 

RAMASWAMI J. 

A. Innasia Pillai and others, Petitioners v. 
“enirnal Chettiar (Complainant) and another, 

Respondents. 

Criminal Revn. Case No. 531 and Cri. Revn. 
7-etn. No. 428 cf 1952, D/- 30-7-1952, to revise 
>rder of Stationary Second Class Magistrate, 
Tiruchirapalli Town, D/- 2-6-1952. 

Criminal P. C. (1898), S. 256 — Anticipating 
.>■£ defence. 

An accused person has no right to raise a 
preliminary point before he is charged. He 
must wail to defend himself till he is 
charged and if he is convicted, his first 
remedy is in most cases by way of appeal. 
(Procedure laid down by the High Court in 
the Circular order dated 10-1-1931 held 
should be followed). (Para 1) 

Anno: Cr. P. C., S. 256 N, 2, 10. 

A. V. Narayanaswami Aiyar, for Petitioners: 
5. K. Ahmed Meeran. for Respondents; Public 
Prosecutor, for the State. 

ORDER ; This is a criminal revision case 
jjius'^rating the very abuse pointed out by the High 
Court in their Circular Order dated 10-1-1931. It 
was pointed out by this Court : 

Instances have come up to the High Court which 
disclose that a system of procedure not contem- 
plated by the Code is developing in the subordi- 
nate criminal courts. In warrant cases, the ac- 
cused persons, before they are charged and put 
upon their defence anticipate their defence by 
netitions raising preliminai^ points upon which 
the court passes judgment and these are then 
brought up on revision to the High Court pend- 
ing which the trial of the case is adjourned. The 
High Court desires to impress upon the lower 
courts that this procedure is unwarranted and 
makes for delay and extra work. An accused 
person has no right to raise a preliminary point 
before he is charged. He must wait to defend 
himself till he is charged and if he is convicted, 
bis first remedy is in most cases by way of ap- 
peal.” 

(2) The facts of this case are as follows; In 
Trichinopoly, there was a firm run under the style 
and name of the Tiruchirapalli Merchants Chit 
and Investment Co., Ltd. It seems to have been 
established in 1946. The Memorandum and Arti- 
cles of Association of the above company started 
vith 19 shareholders with 255 shares of Rs. 100 
■c-ach. fully paid. Of these 19 shareholders two 
have been declared insolvents subsequently and 
one has gone to Malaya. The remaining 16 are 
accused Nos. 1 to 4, the complainant and witnesses 
I to 1 1 in the complaint petition. Tlie complainant, 
rjamei ’ the respondent before me, and two others, 
ire s:«^’:'d to have filed a petition before the High 
CourC Madras, O. P. No. 357 of 1949 for the wind- 
ng up of the company abovenamed and as per 
orders of the High Court in the above petation 
' : J 2-1-1951 accused 1 and witness No. 1 in 
.^4 complaint petition who were said to be the 
five directors elected on 23-9-1950 took j^ssesslon 
the articles of the company together with books 


and accounts from the Official Receiver, Tiruchl- 1 
rapalli and were said to have been managing the 1 
affairs of the company from 13-1-1951 up?odate. | 

(3) It is in those circumstances that this com- ] 

plaint has been filed and this complaint sets out 1 
the various acts of misfeasance and malfeasance I 
of the accused and proceeds to set out the gtava- 1 
men of the charge. The gravamen of the charge | 
against these accused is that accused 1 to 4 had I 
a debt of nearly Rs. 16000 and that these accused ; 
have assigned their debt to the son of the first ' 
accused for a low value of Rs, 9000 and defrauded j 
the company to the extent of Rs. 7000. It is stated r 
that the modus of this swindling was the prepara- I 
tion of false records, making false signatures and f 
faked up resolutions as if ratified by the general 
body of this company. . 

(4) In this connection I am bound to iJoint out that f 
two suits are stated to have some connection. O. S. \ 
No. 66 of 1948 has been filed in the Sub-Court, v 
Tiruchirapalli, by this company against third I 
parties who were owing monies to this company, j 
They seem to have obtained decrees. The fifth | 
accused claims to be an assignee-decree-holder of a I 
debt decreed in O. S. No. 66 of 1948 and this fifth 1 
accused is stated to be taking out execution in 
regard to that matter. It is unfortunate’ that we 
have neither the plaint nor the connected records 
of this O. S. No. 66 of 1948 and all that we know 

is that the fifth accused has come into the picture 
as an assignee decree-holder in regard to a debt 
due to the company and is levying execution. I 

(5) Then turning to O. S. No. 497 of 1951 this was j 
a suit instituted by Ratnam Pillai, A. 5, the son of ; 
the first accused against one P. Narayanaswami 
Konar. The reUef asked for in this suit is for 

a decree on a promissory note. Ex. A. 2. which 
is said to have been assigned in favour of the 
plaintiff for valuable consideration on 20-4-1951. I 
need not point out that this second suit is pending 
and the present complaint also mentions the filing 
of this second suit mentioned above. 

(6) It is in these circumstances that the present 
application was made in the court of the Ma^strate 
just before the commencement of the examination 
of the orosecution witnesses that this complaint 
falls within the mischief of S. 195 (IXc) and that 
the complaint should be filed by the concerned 
Civil Court. 

(7) I am unable to see any connection between 
the suits and this criminal case which in substance 
and effect is nothing more than that these five 
accused in collusion have swindled the company 
of a sum of Rs. 7000 by assigning a debt of Rs. 
16000 for a sum of Rs. 9000 and that this was 
achieved by means of falsification of the records, 
forgery of signatures and preparation of false 
resolutions of the company. 

(8) Therefore, the learned Magistrate rightly 
pointed out that S. 476 is nowhere in the picture 
and that tlie civil courts cannot prefer complaint 
at this stage in regard to the subject-matter of 
the complaint before the Magistrate. Therefore, 
there is no overlapping and it cannot be said that 
the subject-matter of this complaint should be a 
subject matter of complaint by tlie civil court. 

(9) There is no substance in tlie application and 
it is hereby dismissed and it is enjoined upon 
the Magistrate to expeditiously dispose of the cri- 
minal case which has been held up for such wholly 

unnecessary length of tini& owing to his not fol- 

High Court 

in^tnyGirciimr out at the beginning of 

this order. LIBHARi 
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